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IN THE SUPREME COURT OF THE UNI TED STATES

MONSANTO COMPANY, ET AL.,
Petitioners : No. 09-475
V.
GEERTSON SEED FARMS, ET AL.

Washi ngton, D.C.

Tuesday, April 27, 2010

The above-entitled matter canme on for oral
argunment before the Suprene Court of the United States
at 10:09 a.m
APPEARANCES:

GREGCORY G GARRE, ESQ, Washington, D.C ; on behalf of
Petitioners.

MALCOLM L. STEWART, ESQ , Deputy Solicitor General,
Departnent of Justice, Washington, D.C.; for Federal
Respondents, supporting Petitioners.

LAWRENCE S. ROBBI NS, ESQ, Washington, D.C.; on behalf

of Respondents.
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PROCEEDI N

CH EF JUSTI CE ROBERTS:

GS
(10: 09 a.m)

W'l | hear

argunent this norning in Case 09-475, Mbnsanto

Conpany v. Ceertson Seed Farns, et al.

M. Garre.

ORAL ARGUMENT OF GREGORY G GARRE

ON BEHALF OF THE PETI TI ONERS

MR. GARRE: Thank you, M. Chief Justice,

and may it please the Court:

Bi ot ech crops have produced enornous

benefits for the nation's farners and consuners. The

district court in this case i ssued a broad-based

I njunction against the planting of a highly beneficial,

genetically engineered alfalfa crop.
sustai ning that injunction, the cour
two fundanental respects.

First, they short-circu

inquiry into the likelihood of repar

In entering and

ts below erred in

ted the requisite

able -- irreparable

harm because they reasoned that the agency was going to

get into this anyway in the course of preparing its

envi ronnental inpact statenment. And --

JUSTICE ALITO M. @Grr
argue that we should dismss the wi

I nprovidently granted, and | wonder
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why that isn't the preferred course of conduct. They
contend that when this was before the Ninth CGrcuit,
your firmcould have but did not contest the -- the
vacatur of the APH S deregul ation order. |It’s argued
that an environnental inpact statenent is likely to be
i ssued very soon, or fairly soon. Maybe the Solicitor
Ceneral could give us an estimte.

If we agree with your argunent that the
Ninth Crcuit applied the wong prelimnary injunction
standard and remand for themto apply the right
prelimnary injunction standard, the case nay be noot by
the tine they do that. And the alternative is for us to
plow into the extrenely fact-bound questi on whet her
appl yi ng what you contend to be the correct prelimnary
i njunction standard of relief would be warranted on this
record.

In light of all that, why shouldn't we take
their suggestion?

MR. GARRE: The Court shouldn't, Justice
Alito. First as to the vacatur, we appeal ed the
judgnent that contains the vacatur and the injunction.
And our notice of appeal, which is on page 59 and 61 of
the excerpts of record in the Ninth Crcuit, makes clear
that we explicitly appeal ed the vacatur as well.

And let ne explain that a little bit nore,
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but first I want to say as to the environnental inpact
statenment, the governnent can address that nore, but ny
understanding is that we’'re probably about a year away
fromthe environnmental inpact statenent. This case
presents inportant |egal issues concerning the entry of
I njunctive relief.

We think the Court properly granted
certiorari and should decide those issues. W think
that, although the record is large, that this Court can
decide, as it did in Wnter, that as a matter of |aw
this record does not support a finding of irreparable
har m

JUSTICE G NSBURG But Wnter didn't involve
sonething -- as | understand, the -- the decision
vacated the deregulation order. You are not challenging
that. Well, it seens to ne if there’s no deregul ation
decision in place, then we’'re back to the Pl ant
Protection Act, and there’s no authorization for the
pl anti ng of these crops. So as |long as you haven't
chal I enged the vacation of the deregul ation decision, |
don't see how there's anything for us to deal wth.

MR. GARRE: We did appeal the vacatur as
well as the injunction which is contained as part of the
sane judgnent. We know that the district --

JUSTI CE SOTOVAYOR: However, you haven't in
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your brief. D dn't you say you weren't challenging the
vacating order? You keep saying -- | know you appeal ed
it originally, but the point is that you didn't seek
certiorari on that ground.

MR, GARRE: Well, we -- our argunent al
al ong, Justice Sotonmayor has been that the court, the
district court, erred in not adopting the governnent's
proposed judgnent. |If you | ook on page 184 of the
petition appendi x, that proposed judgnent nakes cl ear
that it’s intended to replace the district court's
judgnent, including the vacatur. So all along the whole
argunent about --

CH EF JUSTI CE ROBERTS: You agree that those
are two different things, then, right? The vacatur is
one thing and the injunction is another, right?

MR. GARRE: They are part and parcel of the
sane judgnent. It's true, a vacatur is different than
an injunction. But here --

CH EF JUSTI CE ROBERTS: And under the
vacatur, the normal APA renedy is a remand to the agency.
In fact, there are sone courts that say you can't get
anything el se. But whether you can or can't, it's clear
that the burden is on you to get sonething short of
conplete remand. The burden is on your friends to

get -- establish the injunction.
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The problemw th conbining the two, it seens
to nme, is that you are inposing on themthe burden to
meet the injunction standard sinply to get a remand to
which they are entitled under the APA

MR GARRE: Well, the district court could
have vacated the order in its entirety and send it back
to the agency. It didn't do that. It not only went
ahead and enjoined the planting of RRA, Roundup Ready
alfalfa, but --

CH EF JUSTI CE ROBERTS: But the vacatur does
that. You can't plant once the deregul ation order is
vacat ed.

MR. GARRE: The vacatur was in part. W
know t hat because the district court's judgnent all owed
t he continued planting and harvesti ng of Roundup Ready
alfalfa, the planting before 2007. But --

CHI EF JUSTI CE ROBERTS: So you woul d say
that the injunctionis limted only to a decision the

agency mght nmake to allow partial planting?

MR. GARRE: Well -- and inportantly, the district

court's judgnent -- and it's on page 108 of the petition
appendi x - -
CH EF JUSTI CE ROBERTS: Right.

MR. GARRE: -- not only enjoined the planting

of Roundup Ready alfalfa, it enjoined the agency fromtaking
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interimmeasures. It --

CHI EF JUSTI CE ROBERTS: Right.

MR GARRE: W --

CH EF JUSTI CE ROBERTS: Right. Wy
didit dothat? | nean, the way the APA works, this is
sent back to the agency. |If the agency wants to
partially deregulate, it can do it. And then you can
chal l enge it under the normal APA procedures.

MR. GARRE: And that --

CH EF JUSTICE ROBERTS: It's very odd to get
an injunction to an agency telling themthey can't do
sonet hi ng under the APA.

MR, GARRE: Well, I'mnot going to disagree
with you on that. It is inportant that they enjoined
the agency frominplenenting the very proposed neasures
that we’'re now finding -- fighting --

JUSTICE G NSBURG |’ m | ooking at --

MR GARRE: -- in the context of an
I njunction.

JUSTICE G NSBURG |'m | ooking at page 58a.
Maybe that -- you referred to what as the district
court's --

MR. GARRE: 108a. It's 108a of the petition
appendi Xx.

JUSTI CE G NSBURG.  Because | thought that

8
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the only purpose of this injunctive provision was to
spare the people who had al ready purchased seeds,
all owm ng those to be planted until March 30, 2007.

MR. GARRE: Planting was allowed until
March 30, 2007, and then that alfalfa could be continued
to be harvested; seeds would be harvested and mai ntai ned

separately.

JUSTI CE KENNEDY: And is it your position that

that gives you the hook, the entry point, for saying,
well, now the district judge didn't just replicate in
all respects the universe wthout the regulation; it had
sone specific injunctive relief, and it didn't go far
enough? That’'s --

MR. GARRE: Absolutely. That in conbination
with the fact that it actually enjoined the agency from
what it could have done, otherw se done, under --

JUSTI CE SOTOVAYOR: But whose --

CH EF JUSTI CE ROBERTS: What authority do
you have for the proposition that when a court vacates
an admi nistrative order, it has the authority to tailor
an injunction rather than sinply remand the matter to
t he agency?

MR. GARRE: Well, | think this Court's
deci sion in Winberger involved at |east an anal ogous

situation, where the court found a statutory violation
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of the Clean Water Act. It doesn't involve the vacatur
of a decision, but the court then went on to add an

I njunction on top of that. So you had the statutory
viol ation that arguably prohibited the conduct.

CH EF JUSTI CE ROBERTS: | guess --

Wei nberger, of course, involved a statute. | nean, the
concern is that the authority to determ ne how far to go
in deregulating or partial deregulating is for the
agency to nake. And once there has been a violation of
the APA, it goes back to the agency. Wat the district
court did here was assune that responsibility itself.

MR. GARRE: And we at the outset at the
district court stage, if the -- if the district court had
done that, that would have been fine. It could have gone
back. The agency coul d have adopted the very proposed
measures that we’'re now tal king about in the context of
an injunction. The district court did not do that. It
entered the injunction not only as to the sale of RRA
but as to the agency taking --

JUSTI CE G NSBURG \Well, then --

MR. GARRE: -- those interim steps.

JUSTICE GNSBURG M. Garre, |I'mlooking at
the injunction, and it says that the deregul ati on deci sion
Is vacated and Roundup Ready alfalfa is once again a

regul ated article. W could sinply say as far as it goes,
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that's all right; anything else is surplusage. W take it
to be the judgnent that Roundup Ready alfalfa is once again
a regulated article, period.

MR. GARRE: And we know the district court
didn't nean that literally, because its own judgnent
all ows the continued planting and harvesting of RRA
pl anted before --

JUSTI CE G NSBURG. Well, but | thought --

MR. GARRE: -- March 2007.

JUSTICE G NSBURG | thought that was just a
di spensation to people who had al ready bought the seeds.
That was recogni zing that they had incurred an expense,
that they were all ready to plant. That -- that was the
only exception. It goes back to the status of a regul ated
article with this one exception.

MR GARRE: Well, if it's a regulated
article, then there's no use of it allowed at all unless
the agency is granting exceptions. So the district
court's grant of that exception was an exercise of
its equitable authority in the context of considering
Respondents' injunction.

Respondents have litigated this all along as
t hough the injunction provided sonething in addition to
the vacatur, and this Court's cases establish that the

injunction is an extraordinary and drastic renedy that
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does. It allows people to go into court to enforce it.
It provides an opportunity for contenpt sanctions.

If I could just -- if | could address the
I ssue of irreparable harm there are two key things the
Court -- we hope the Court will understand in
adj udi cating the question of irreparable harm

First is you need to separate out hay
production and seed production. There's absolutely no
evidence in this record whatsoever of any
cross-pollination fromRRA hay fields to another hay
field. So the district court's injunction applies
br oad- based to hay production and seed production. But
at a mnimum we think you have to take seed production
out .

The next thing is that, when it cones to the
risk of harm--

JUSTI CE SCALI A: Hay production out.

MR. GARRE: Wien alfalfa is grown for hay, for

forage, as opposed to grown for seeds which can then be

pl ant ed.

The next thing to know is what we're tal king
about here is the risk that -- and Roundup Ready alfalfa
wi || appear in a conventional or organic alfalfa field.

We're not tal king about transformng a single alfalfa

plant in the country. |It's the risk that an existing
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alfalfa plant will produce a seed, which will then
produce another alfalfa plant which woul d be a Roundup
Ready alfalfa plant. So not a single alfalfa plant

in this country is going to be harned by the addition of
Roundup Ready al falfa.

The district court found, on page 43 of the
petition appendi x, that Roundup Ready al falfa provides no
harmthe --

JUSTI CE SOTOVAYOR: Could you tell nme what's
the legal error? You started by identifying the first
one, which was short-circuiting the irreparable harm
This seens nore |ike factual correction which you're
getting into. Put it into a |legal box for ne. Wat are
your | egal clains?

MR, GARRE: Sure. There's three |ega
argunments we have, Justice Sotomayor. The first is the
district court short-circuited the whole anal ysis by
assum ng up front that, since this was going to go to
envi ronnmental inpact statenent, it didn't have to
seriously get into the |ikelihood of irreparable harm
And we think that that’s clear error under this Court's
Anmoco decision. And, in fact, if you |l ook at --

JUSTI CE G NSBURG  Wul d you expl ai n,

M. Garre, why that's so, because | thought that the

Federal law is before the agency engages in an action
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that requires an EIS, it has to do the EIS? So this
unit of the Departnent of Agriculture violated Federa
| aw by deregulating prior to the conpletion of an EI S

MR. GARRE: Federal |aw and the regul ation
at 40 CF. R 1506.1(a) allows action to go forward where
there’s not an adverse environnental inpact. The
agency has explained in great detail in declarations
that allowng the very Iimted use of RRA under the
restricted conditions of the proposed injunctions would
not result in any environnental inpact.

If I could reserve the remainder of ny tine
for rebuttal

CH EF JUSTI CE ROBERTS: Thank you,
M. Grre.

M. Stewart.

ORAL ARGUMENT OF MALCOLM L. STEWART,
ON BEHALF OF THE FEDERAL RESPONDENTS,
SUPPORTI NG PETI TI ONERS

MR. STEWART: M. Chief Justice, and may it
pl ease the Court:

I’d like first to address briefly
Justice Alito' s question about the length of tinme that
the agency anticipates the EIS will take. The agency
now anticipates that its best estimate is that the EIS

will be ready approximately a year fromnow A draft
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El S has been submtted for public comment. The public
comment period was extended until early March of 2010.
The agency has received on the order of 145,000 public
comment s.

And, so, in addition to parsing through
those and seeing which of themneed to be responded to,
the agency wants to consult with other Federal agencies.
And, so this process is going to take |onger than APH S
had antici pated at the outset.

Now, we said in our brief in opposition that
the fact that the EIS process was ongoi ng was a reason
for this Court to deny certiorari. | think regardl ess
of how good an argunent that was at the cert stage, the
Court has granted cert, and we think that the Court
shoul d decide the case. There’'s no realistic prospect
that the case will becone noot before this Court's
deci sion is rendered.

JUSTI CE SOTOVAYOR: Coul d you go to the
second part of Justice Alito's question, which was the
I ssue of standing, both yours and the Petitioners’.

What is it exactly that we’'re being asked to review?
Qobvi ously, you re going ahead with the EIS. You
haven't sought a stay of that.

MR. STEWART: That's correct.

JUSTI CE SOTOVAYOR:  All right. So what's the

15
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basis of the challenge to the injunction?

MR. STEWART: \When the district court issued
its sunmary judgnent ruling, it asked the parties to
propose their own forns of a judgnent. And APH S m ght
have done what the Chief Justice suggested ought to have
been done; that is, it mght have indicated that the
court -- that either it should sinply issue a
declaratory judgnent or that it should vacate the
deregul ati on order, and the natter woul d have been
remanded to the agency to decide what to do next.

And if that had happened, the agency could
then have issued an adm nistrative order that enbodi ed
t he sane proposed conditions that were enbodied in the
I njunction. Presumably, the plaintiffs would have
chal | enged that, and we woul d have had a new | awsuit.

Now, what APHI S tried to do, in essence, was
to streanline the process by conbining into one steps
that could otherw se have been taken separately. And it
proposed an injunction that said the deregul ation
deci sion is vacated and replaced by the foll ow ng
protective conditions.

CHI EF JUSTI CE ROBERTS: You have the burden
to establish your entitlenent to those conditions that
are short of a remand, correct?

MR STEWART: | don't think it would have

16
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been our burden; that is, if the -- if the order had
sinply been -- the deregul ati on order had sinply been
vacated and remanded to the agency, and the agency had
then perforned the analysis that’'s reflected in the
Hof f man decl arati ons and said we are putting in place a
conpl ete deregul ation --

CH EF JUSTI CE ROBERTS: Sure, sure.
Agenci es can do that.

MR. STEWART: Agencies can do that. And it
on review of that, it would not have been our burden to
establish that those --

CH EF JUSTI CE ROBERTS: Well, sure, because
-- but here the question is whether the court can do
that. The court is stepping into the shoes of the
agency. And | would say it's -- | nean, there's
authority that you can't do that at all, but certainly
you d have the burden to establish that those
reliefs short of remand, that you are entitled to that.

MR. STEWART: | think in the ordinary
course, you' re absolutely correct. And in the usua
case, it's an inportant principle to us that the court
shoul d not usurp the agency's role.

Here | think, in fairness to the district
court, if the court had issued the injunction we

proposed with the protective neasures that were
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reflected in the governnent's proposed judgnent, the
court woul d not have been usurping the agency's role,
because it woul d have been adopting the very protective
measures that the agency identified as appropriate. So
we think that the district --

CH EF JUSTI CE ROBERTS: Well, you're
short-circuiting notice and coment or whatever else is
requi red, the reason we send this to an agency, because
they are expert and all that. The agency is acting
wi t hout the benefit of any input on the partial
der egul ati on.

MR. STEWART: Well, it is certainly acting
with the benefit of whatever information it received in
the formof public comment in its original environnental
assessnment for the conplete deregulation. And in
addition, the district court, in deciding whether the
agency's proposed conditions woul d have been appropriate
coul d have entertained coments from obviously the

Respondents and from anyone el se who wanted to

I ntervene.
But to go back to Justice Sotomayor's --
JUSTI CE SOTOVAYOR: Coul d you have -- let's
just -- if this had -- if the order had vacated the

deregul ati on and sent it back to you, what woul d you

have -- the agency have had to do to issue tenporary
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regul ations consistent with the ones you proposed to the
district court?

MR. STEWART: CQur viewis that, first, that
we woul d not have had to go through public notice and
comrent, because, under 5 U. S. C. 553(b)(2), there is an
exception for good cause, and here the relatively
limted tinefrane that we were tal king about in our view
woul d have constituted good cause. Cbviously, the
plaintiffs m ght have chall enged that.

Now, we woul d have had to perform sone sort
of environnental analysis to conply with our NEPA
obligations in order to feel sufficient confident --
confidence that inplenentation of our proposed neasures
woul d not cause significant environnental inpacts. It
woul dn't have had to be an EIS; that is, NEPA provides,

I n appropriate circunstances --

JUSTI CE G NSBURG Can -- when you -- can
you stop right there, because |I thought the | aw was,
gover nnent agency, before you engage on a nmjor
activity, EIS first, and then you can have a
deregul ati on order?

MR. STEWART: | think that's -- it is
correct to say that, as a matter of the statute and the
regul ati ons, an agency cannot decide to prepare an EI'S on

a particular act, decision, and then inplenent that very
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deci si on during the pendency of the EI S

JUSTI CE G NSBURG  Yes, that's what |
t hought .

MR. STEWART: But our -- our core point here
is that what we were proposing for the interim that is
all om ng continued planting subject to various
protective neasures, was fundanentally different from
the action on which the EIS was bei ng prepared. That
IS --

JUSTI CE G NSBURG But as far as the court
I's concerned, it's conceded that NEPA was viol ated, an
ElIS was required. And then the district court vacates
the deregul ation decision. | thought that, under the APA,
at that point, the court is obliged to say, well, the
agency engaged in conduct that was not in accord with
| aw, and so we send it back.

MR. STEWART: You are correct. And we are
not asserting the right to inplenment the deregul ation
decision; that is, the decision renoving all Federa
constraints fromthe planting and harvesting of RRA
We're not asserting the right to do that during the
pendency of the EIS process.

The CEQ regul ations speak to this question,
and they don't say while an EIS is ongoing, no activity

related to the action for which the EIS is being
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prepared may go forward. They say in the interimthe
agency can't do things that will have an adverse

envi ronnmental inpact or wll foreclose reasonabl e

al ternatives.

So, what the agency m ght have done at the
outset was say: W need to do an EIS before inplenenting
a conpl ete deregul ation decision. The effects of doing
that are at |l east potentially sufficiently great that an
ElIS is being prepared. However, we feel confident that
interimplanting during this limted period, subject to
t hese proposed protective neasures, will not have
adverse environnental inpact --

CHI EF JUSTI CE ROBERTS: Do you -- do you
agree that when you’'re tal king about the el enents of
the injunction that are short of remand to the agency,
that the Respondents do not have the obligation to neet
the injunction standards with respect to those? 1In
other words, it's part of the judgnent. |It's not an
I njunction, and you have the burden if you want the
court to do anything other than send it back.

MR. STEWART: | hope | didn't m sunderstand
the question. |If you're referring to the types of
activities that woul d have been prohi bited even under
our proposed injunction; that --

CHI EF JUSTI CE ROBERTS: No, I'mtalking to
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about the types of activities that woul d be
ted if the court just remanded it back, vacated
ch is everything -- you can't plant.

MR. STEWART: No, | think in order for
the plaintiffs to get an injunction agai nst
they woul d have had to neet --

CH EF JUSTI CE ROBERTS: | guess ny point is

they don't need an injunction. The thing that’s

bot her i

vacat ur

ng ne is you ve got two different things, the

and the injunction. And it seens to nme by nel ding

them together, you re trying to inpose the burden on

the plaintiffs to neet the injunction standard to get

t he benefit of the vacatur.

MR STEWART: Well, | think if this had

happened t hrough the alternative events -- course of

events
matter

agency

that | discussed previously; that is, if the
had been remanded back to the agency and the

had i ssued an adm ni strative order that enbodi ed

t hese proposed protective conditions, then the

pl ai nti
| awsui t

suit.

ffs would presumably have either filed a new
or challenged this within the confines of this

The burden woul d have been on themto show both

that those protective neasures were --

t hat .

JUSTI CE SOTOVAYOR: But you short-circuited

Isn't this nore akin to you seeking a stay of the
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vacati ng order?

MR STEWART: Well, | think --

JUSTI CE SOTOVAYOR: The district court
vacated the deregulation. No one can plant. You and
the Petitioners go into court and say to the court:

Stay that deregulation with respect to this kind of
planting. Aren't you the one seeking the stay? And if
so, isn't it your burden to show that you're entitled to
whatever it is you seek?

MR. STEWART: Well, all that the court had
deci ded up to the point when we submtted our proposed
judgnent was that an EI'S was needed before the agency
coul d i npl enent conplete deregulation. And | think in
this respect the case is simlar to Wnter; that is, in
Wnter in the district court -- the district court
initially inposed six restrictive neasures on the Navy,
and the Navy el ected not to challenge four of them but
chal | enged the other two. | suppose that the Navy could
have asked for, in a sense, vacatur of its proposed
action and then announced a new action that consisted of
conpliance with the four unchallenged restrictive
neasures and nonconpliance with the other two.

From our perspective, rather than
short-circuiting the process, as | say, we were trying

to streanline it; that is, the court could have sent it
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back to us, we could have told it what protective
nmeasures were appropriate, and then sonme nonths |ater we
woul d have been back in court to review the adequacy of
those, particularly because we thought of the -- any

I njunction as being sonething that would stay in effect
only for the relatively limted period of tinme while the
El S was bei ng prepared.

We tried to speed up the process by telling
the court in advance these are the protective neasures
we think are appropriate without the need for a remand.
And the court's fundanental error was in equating what
we had proposed wth the conplete deregul ation that was
the subject of the lawsuit. | think that the -- the
agency's decl arations expl ai ned why the protective
nmeasures that were enbodied in the governnent's proposed
I njunction would have been fully sufficient to prevent
irreparable harmto the plaintiffs during the pendency
of the EIS

JUSTI CE SOTOVAYOR: So that's the | ega
error you identify?

MR. STEWART: That's the legal error we
identify. W also think that the district court did,
wi t hout quite using these words, announce a presunption
in favor of injunctive relief; that is, the district

court said, wongly in our view, that it couldn't assess
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t he adequacy of the proposed protective nmeasures because
that woul d duplicate the analysis that was going on in
the EIS. W think that was --

JUSTI CE G NSBURG Do you agree -- woul d
you agree that if the district court had just said the
deregul ati ng decision is vacated and Roundup Ready
alfalfa is once again a reqgulated article, period, that
woul d be okay? And you woul d have no basis to prevent

this fromgoing straight back to the agency?

MR STEWART: | think the district court
coul d have done that and, as | say, if -- if the --
JUSTICE AQNSBURG And all, it seens to ne,

that the district court did do in addition to that is to
say that alfalfa seeds nmay be planted -- alfalfa seeds
that are -- that have al ready been purchased may be
pl anted prior to March 30, 2007.

MR, STEWART: If it --

JUSTICE G NSBURG It’'s the only exception.

MR. STEWART: It didn't just say that. 1In
its judgnment, which I believe is at page 108a of the
petition appendix -- and M. Garre referred to this
previously -- it said in addition that the agency is
enj oi ned from deregul ating even in part genetically
engi neered al falfa.

So the district court didn't sinply vacate
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the -- the deregulation order and send it back to the
agency to deci de whether sone interimprotective
nmeasures woul d be appropriate. It said the agency can't
do anything while the EIS is being prepared to allow the
pl anting or harvesting of RRA except to the [imted
extent that the district court was authorizing with
respect to already planted alfalfa.

JUSTI CE KENNEDY: And in your viewthe
correctness of that ruling has been preserved in the
guestions presented to this Court?

MR. STEWART: Yes, | think -- yes, | think
absol utely. Because the fundanental controversy both in
the court of appeals and in this Court has been not
whet her an injunction should have been entered at all
For better or for worse, | think both the Petitioners
and t he governnent have acquiesced in the entry of sone
formof injunction. The controversy has been, should
the district court have entered the governnent's proposed
I njunction instead of the one that it actually entered?
And clearly if the proposed injunction had been entered
I nstead, the Petitioners would have been better off
because there woul d have been a continued market for
their seed to planters who wanted to grow RRA in
conpliance with the proposed protective neasures.

JUSTI CE SOTOVAYOR: That's a little
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di fferent than answering Justice Kennedy's questi on,
which is: Did you preserve the issue that the district
court exceeded its jurisdiction in stopping you from
further deregulation? That's a different question than
whet her or not it should have granted your further

i njunction which is, according to you, a further
deregulation. But it's a different question.

MR. STEWART: |'mnot sure to what extent
the Petitioners or -- or the governnent, frankly, have
focused precisely on that particul ar | anguage of the
district court's judgnent. But it has certainly been
kind of the fundanental basis for our appeal to the
court of appeals and for Petitioners' appeal and
certiorari petition that what they are conpl ai ni ng about
was the fact that a conplete injunction was put in
pl ace, instead of an injunction that enbodied the
governnment's proposed protective nmeasures, and we were
focusi ng on the choice between two injunctions.

We didn't focus specifically on the
alternative course of action in which the matter m ght
have been sent back to the agency and the agency woul d
t hen have enbodi ed those proposed protective neasures in
an admi nistrative order. But | think the issue whether
those protective neasures woul d have been sufficient to

prevent irreparable harmto the plaintiffs has been
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preserved t hroughout.
Just to say one nore thing about the CEQ

regul ations, this Court has held in the past that those

are entitled to deference, and, again, they don't preclude

all action during the pendency of the EI S

CH EF JUSTI CE ROBERTS: Thank you,
M. Stewart.

M . Robbi ns.

ORAL ARGUMENT OF LAVWRENCE S. ROBBI NS
ON BEHALF OF THE RESPONDENTS

MR. ROBBINS: Thank you, M. Chief Justice,
and may it please the Court:

In our view, Petitioners |lack standing to
bring this case to this Court. By failing to challenge
the | awful ness of the deregul ation vacatur either in the
Ninth Crcuit or in this Court, Petitioners have an
I nsurnount abl e redressability problem They cannot get
the practical relief they seek even in the event that
this Court vacates or narrows the injunction, and that
IS because the vacatur about which they said not one
single sentence in the Ninth Crcuit or in their opening
brief or in their questions presented -- that is because
t he vacatur, which they never have chall enged, had the
unanbi guous effect of reregulating RRA

CHI EF JUSTI CE ROBERTS: So if the injunction
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doesn't do anything, why are you bothering to defend it?

MR ROBBINS: Well, we're -- we're
defending it on the alternative ground,

M. Chief Justice, that we have not persuaded you on our
threshol d question that there -- that there is a | ack of
standing. If, for -- | nean, they've nmade various
argunments as to why they have standing, and I'mgoing to
address themin a mnute. But, you know, there's always
a chance we’'re going to | ose on that question --

(Laughter.)

MR. ROBBINS: -- and -- and although I don't
thi nk we ought to, we thought it would be prudent to say
sonet hi ng about the nerits.

JUSTI CE SCALIA: M. Robbins, can | ask you

about your clients’ standing? Wat individual plaintiff

here stood to be harned by what the agency had done? \Which

one of themwas -- was within, what, 5 mles of any --
any field of the genetically engineered alfalfa?

MR. ROBBINS: Well, the answer is that there
are a great many plaintiffs who put in declarations,
litigated this issue, and prevailed, and there was no
appeal fromit. For exanple, in the courtroom today,

M. Pat Trask fromwestern South Dakota, a hay and -- a
conventional hay and seed farner, who alleged, put in

proof, that he stood -- if the deregulation went forward
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Wi t hout any injunction, he stood to -- a risk of
cross-pollination and contam nati on.

JUSTI CE SCALI A: What? Fromwhat? From
what? From - -

MR. ROBBINS: From --

JUSTI CE SCALI A:  From sonebody within 5
mles, 10 mles, 20 mles?

MR. ROBBINS: Well, we have to be clear,
Your Honor. Wsat -- what -- what was enjoined was the
future proliferation of this product, where the
presi dent of the conpany told the district court: |If
you let us continue to "introduce,” in the words of the
statute, this product, we’'re already at 220,000 acres;
we will becone a mllion acres, a fivefold increase. And
that was on the assunption that the EI'S woul d take only
2 years. It's since been 3 years, and now | hear it's
going to be a fourth year.

JUSTI CE SCALIA: So you want the Court to
assune that sonebody is going to be planting a field of
the genetically engineered alfalfa wthin, what, 5 mles
of --

MR. ROBBINS: Well --

JUSTI CE SCALIA: -- one of your naned
plaintiffs?

MR ROBBINS: Well --
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JUSTICE SCALIA: The fact is there isn't a
single naned plaintiff who -- who has -- has any cl aim
that within the utnost limts of -- of risk, he is at

risk currently.

MR. ROBBINS: Well, let ne be clear. W
have organi zational clients who have -- whose nenbers --
JUSTI CE SCALIA: | understand that. But you

have to bring in a nmenber fromthat organization --

MR. ROBBINS: That's correct.

JUSTI CE SCALIA: -- who is concretely
har med.

MR, ROBBINS: And we've put in declarations
in the district court, nmultiple declarations fromthose
menbers and from M. Geertson, the seed -- conventiona
seed farnmer fromldaho, and M. Trask from Sout h Dakot a.
But, Your Honor, let me -- let ne, wthout begging the
question -- | actually think -- I'"msorry.

JUSTI CE SOTOVAYOR: Am | factually correct
that the harmis that from sone seed-grown alfalfa, a bee
or the wind is going to take the pollen and put it into
a conventional field?

MR. ROBBINS: That is one of the risks. But
what makes this case --

JUSTI CE SOTOVAYOR: But is that -- am|

right?
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MR ROBBINS: Yes. One of the risks is
cross-pol lination.

JUSTI CE SOTOVAYOR: How nmany States grow
alfalfa to seed as opposed to letting it just growinto
hay?

MR, ROBBINS: Most of the seed production is
inthe -- is in the Pacific Northwest and the West.
There's a handful of States.

JUSTI CE SOTOVAYOR: So that handful of
States --

MR. ROBBINS: Yes.

JUSTI CE SOTOVAYOR: -- is that where the
ri sk exists?

MR ROBBINS: No. Oh, no, no. The risk
was denonstrated at different |levels and to different
degrees both in the hay-producing States and in the
seed- produci ng St ates.

JUSTI CE SOTOVAYOR:  You just said the word
"different levels and different degrees,"” but this is an
all-size-fit injunction.

MR. ROBBINS: Yes. Because, as | --

JUSTI CE SOTOVAYOR: So how i s that
reasonabl e when the risk is different depending on the
pl ace and type of growth?

MR ROBBINS: Well, there are different
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kinds of risks. And | am happy to turn to the

I rreparabl e harm point, Your Honor, of the proposition
that the risk nust be sufficiently likely, which by the
way, does not nmean nore |ikely than not, a suggestion
made in the reply brief. No court has ever said so.
"Sufficiently likely" talks in terns of the nature of

t he harm

Here, whether you are grow ng hay or whet her
you are grow ng alfalfa for seed, there is a
sufficiently likely risk not only of cross-pollination
or all the other ways that contam nati on happens --

t hrough droppi ng seeds, through seed m xi ng, through
custom cutting, through m ssing ends of fields --

JUSTI CE SOTOVAYOR: Could I ask you
sonething? |s that because your farners -- | understood
farmers of hay had huge tracts of land. Do they rent
equi pnment from soneone else to do it?

MR. ROBBINS: They often do. There’s
custom cutting where you can't -- you know, you don't
own the equipnment. You hire a customcutter who may be
cutting an RRA field today and your field tonmorrow. And
the -- the risk -- and this is all in the record -- the
risk of a seed contam nating another seed or getting
into a hay field is easily sufficiently likely to not

constitute an abuse of discretion.

33

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

JUSTI CE SCALIA:  You -- you don't think the
free market woul d produce conpani es that advertise: W
only cut natural seed fields?

MR ROBBINS: Well --

JUSTI CE SCALI A:  You don't think that
woul d happen? | amsure it would happen.

MR. ROBBINS: Wll, the -- well, the record,
Justice Scalia, before the district court does not tell
us one way or the other, but the --

JUSTICE G NSBURG M. Robbins, is it --1is
it relevant to that, that in the case of other
genetically engi neered crops -- sugar beets, for
exanpl e, soybeans -- that the plantings becane
overwhel m ngly the genetically engi neered, rather than
the organic or natural ?

MR. ROBBINS: Well, | think it's relevant to
one of the categories of harns that we think is
cogni zabl e for purposes of an injunction, and that is
the effect on consuner choice and producer choice to be
in a non-GVO business. And --

JUSTICE G NSBURG | nean, in response to
Justice Scalia's point of how many now, how many at this
nonent ? But you projected that there would be an
enor nous i ncrease, and that was not just pulled out of

thinair. | assune it had sonething to do wth what
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happened to ot her crops.

MR ROBBINS: Oh, it's -- it's -- not only,
Justice Gnsburg, is it not pulled out of thin air, we're
taking their word for it. Their president, FA's
president, said: W anticipate a fivefold increase from
220,000 acres to a mllion. And that was on the prem se
that the EIS was --

CH EF JUSTI CE ROBERTS: Just -- I'msorry to
interrupt. Just fromthe seeds blowng in the w nd?

MR. ROBBINS: No, froma range of
contam nating sources. It's --

JUSTICE SCALIA: | amreally |osing you now.
| thought he was referring to the nunber of farmers who
woul d be planting and harvesting genetically engi neered
alfalfa. Isn't that -- farners who wanted to do it. He
was saying: W now have 200,000; we are going to have a
mllion.

MR. ROBBINS: Well, no; |I'mtalking about
acreage, Justice Scali a.

JUSTI CE SCALIA: Al right. Acreage, whatever.
He' s tal ki ng about acreage of farners who plant and want to
pl ant --

MR. ROBBINS: Yes.

JUSTI CE SCALIA: -- genetically engineered seed.

MR, ROBBI NS: Correct.
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JUSTI CE SCALI A: He’'s not tal king about how
many unwi | ling farners are going to have infected
fields.

MR ROBBINS: No, | -- | understand.

JUSTI CE SCALI A: Ckay.

MR. ROBBINS: But the -- but the --

JUSTI CE SCALIA:  Well, I'mnot sure
we under st ood.

(Laughter.)

MR ROBBINS: But | took -- | took
Justice G nsburg's question to be asking: Wat was
the -- the relevant risk that the district court had to
consi der for purposes of irreparable harn? And
certainly one factor which powerfully distinguishes this
case fromthe Court's decision in Wnter is that,
whereas the Navy had been running these exercises for
sonme 40 years and there was a wel | -devel oped track
record as a consequence, here this is a new technol ogy
that was about to spread at |east fivefold over 2 years.

But I -- | do want to get back to the -- to

what | think is the insurnountable problemthat the --

that the Petitioners have on the issue of standing, because

| heard M. Garre say this norning in answer to one of the

Court's questions that the -- that the notice of appea

recited the vacatur as part of the notice of appeal.
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That is true. That is because the notice of appeal,
i ke nost notices of appeal that |awers file, sinply
guot ed t he judgnent.

But when you get to the papers -- the
briefs, the questions presented, the argunent, the ora
argunent, the questions presented in this Court, the
opening brief, there is not a single word sayi ng that
the vacatur was wong. And that’'s inportant because,
as | believe the Chief Justice was adverting before, the
vacatur does not -- is not governed by the sane
I njunctive standards.

CHI EF JUSTI CE ROBERTS: But that -- there's
a flip side of that that is not so good for you, because
one of the things you want fromthe injunction is a
prohi bition on the agency partially deregulating. Well,
you're not entitled to that, because the vacatur sends
it -- should send it back to the agency and they can
decide. And if they decide to partially deregul ate, you
have the APA chall enges avail able to you.

MR ROBBINS. | -- | think,

M. Chief Justice, there is sonme considerable force to
the point that the injunction in that respect exceeded
the scope of the vacatur. And it may be -- it nay be
that they have standing only to challenge so nmuch of the

I njunction as exceeds the scope of the vacatur, but
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that's not what they want. Wat they want is to do al
the planting that the vacatur says they may not.

And so | --

CHI EF JUSTI CE ROBERTS: So your argunent is
that the district court judge made a m stake in m xing
up the vacatur and the injunction?

MR. ROBBINS: | would put it slightly
differently.

(Laughter.)

MR. ROBBINS: | would say that the m stake
that was made was in not appreciating, though it was
called to his attention by the lawers | -- by the party
| represent, that the vacatur did have this effect.

| do think that the injunction was sort of
allowed to be litigated. There were many reasons why
they litigated the injunction. W, for exanple, wanted
a nore demandi ng injunction --

JUSTI CE KENNEDY: But isn't one of the
reasons that they litigated the injunction was that by
its terns and because of its issuance the agency on
remand coul d not have adopted sone partial neasures to
all ow controll ed planting?

MR. ROBBINS: Yes. That is a reason why ny
clients sought the injunction. They sought -- they

sought other things in the injunction as well, but --
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JUSTI CE KENNEDY: But -- no, but isn't
that -- isn't that the reason that the manufacturers,
Monsant o, contested the injunction? They said --
because once the injunction is issued, as the
governnment has told us today, they cannot issue sone

partial regulatory scheme with -- wth safeguards.

MR ROBBINS: There is -- that’'s doubtl ess

one reason why they litigated the injunction, but it

not a reason, Justice Kennedy, that they have standi ng,

because vacating the current injunction will give them

nothing that they -- that they -- that isn't already
prohi bited by the vacatur, except -- and | grant you
this -- it wwll allowthemto go back to the agency,
seek a partial deregulation, which M. Stewart told --

JUSTI CE KENNEDY: But that -- but that is
substantial. It takes tinme, and the district court
injunction that's now in effect prohibits that. And
t hey have standing to chall enge that.

MR ROBBINS: Well, |I'mnot --

JUSTI CE KENNEDY: O at least that's their
ar gunent .

MR. ROBBINS: That is their argunent, but
isn't right, and here's why: One of the standing

requirenents is immnence, that it nust be an actua

harm or an immnent harm Now, here are the things that
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woul d have to happen for that scenario to conme to pass:
It would have to be remanded to the agency. M. Stewart
told us this norning there would have to be at |east an
envi ronnental -- an EA prepared, that nmay or may not
come out in favor of a partial deregulation. There
woul d then be --

CHI EF JUSTICE ROBERTS: | don't nean to
I nterrupt your answer, but they’ve already done an EA
i n support of total deregulation, presunably, and they
found no adverse -- presumably, that would be a fortiori
for partial.

MR. ROBBINS: Well, we don't know. | heard
M. Stewart, who speaks for the governnent, tell us that
it would require additional steps. But this Court's
I mm nence cases, you know, can't -- do not accommbdate
this many if's.

JUSTI CE SCALIA: It seens to ne pretty
doggone immnent if the agency has cone before the court
and said: This kind of partial deregul ation ought to be
all owed, and we’'re in favor of it. | nean, you are not
sending it back to an agency that’s a blank slate. You
know t hat the agency favors this degree of deregul ation.

MR ROBBINS: Right.

JUSTICE SCALIA: | nean -- |I’'d -- you

know, | -- boy, I'd take a remand to the agency any
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day.

MR ROBBINS:. Well, |I can -- | can tell you
Your Honor, maybe the best authority | could give you on
how i mmnent this is, how -- whether it really neets this
Court's standings tests, here's what Petitioners said
about this exact scenario when they were in the court of
appeal s: They said that the prospect of a future grant
of partial deregulation is, quote, "a hypothetical NEPA
controversy,"” end quote, that, quote, "rests upon
contingent future events that may not occur as
anticipated or, indeed, may not occur at all."

| take that to be the very definition of
what is not inmmnent for purposes of this Court's
st andi ng cases.

CH EF JUSTI CE ROBERTS: Could | go back to
sonet hing you said a while ago, that "likely" does not
mean nore |ikely than not?

MR ROBBINS: Yes.

CH EF JUSTICE ROBERTS: It's -- | thought
that would be obvious. |[If | say your friends are |likely

to win, that neans they are nore likely than you

MR. ROBBINS: Well, I -- 1 -- you know, |
think the -- the answer is contextual, but in this
context, "likely" for purposes of an injunction,

M. Chief Justice, has | think never been understood to
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mean nore |ikely than not.

CHI EF JUSTI CE ROBERTS: Do you have -- | --
I was surprised that this apparently hasn't been deci ded
over the however many years we’ve had this standard.

Is there a case that says "likely" does not nean nore
i kely than not?

MR. ROBBINS: No. But there are cases -- |
nmean, the issue has not been addressed by this Court one
way or the other. | would say Gty of Los Angel es v.
Lyons and the Anbco case both used the phrase
"sufficiently likely," and the | ower courts have
understood that to nmean sufficiently likely in light of
the nature of the harm

Consider, if we were tal king about the
probability of the contam nation of the water supply of
New York City, would anybody suppose that the -- if the
probability were 10 percent rather than 50.9 percent,
that no one could go into court and get an injunction?
Neither the private litigants -- you know, put themto
one side. The governnent's own authority to obtain
injunctive relief would be critically hanpered if such
an order canme about, and --

JUSTI CE SCALIA:  This isn't contam nation of
the New York City water supply. [It's the creation of

plants of -- of genetically engineered alfalfa which
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spring up that otherwi se wouldn't exist. It doesn't
even destroy the current plantings of non-genetically
engi neered alfalfa. This is not the end of the world.
It really isn't.

The nost it does is make it difficult for
those farnmers who want to cater to the European market,
which will not accept genetically engineered alfalfa.

It makes it nore difficult for themto have a field of
100 percent non-genetically engineered. But that's not
the end of the world, M. Robbins.

MR ROBBINS: | don't think we bore the
burden, an end-of-the-world burden, Justice Scali a.

(Laughter.)

MR ROBBINS: W bore the burden to show
sufficient evidence of irreparable harm such that, on an
abuse of discretion standard, it was appropriate. But
let me --

JUSTI CE SCALI A: | thought you were
conparing it to New York City dying --

MR ROBBINS: No. No, | was --

JUSTI CE SCALIA: -- from poi soned water?

(Laughter.)

MR ROBBINS: | -- 1 thought -- I -- it had
been ny -- ny -- it had been ny purpose to sinply try to

suggest that it does not neke sense to adopt a “nore
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i kely than not” standard for |ikelihood of success or
l'i kel i hood of irreparable harm

But | do -- if | could conme to Your Honor's
question about what the harmreally is, there are three
types of harnms. There is the contam nation of products,
and we’ ve tal ked about that. But there are two things
we’' ve not tal ked about. One of themis the choice to be
in a line of business that farners and busi nessnen across
this country have chosen to be in. Sonme of themare in
this courtroomtoday. They have chosen organics or
conventional farmng that is GO free. They have chosen
to sell natural beef. And they have chosen this in a
rapidly grow ng, |arge business with dollars -- billions
of dollars at stake.

You nention, for exanple, Justice Scalia,
the European market. That is just the tip of the
I ceberg. The Japanese will not take -- which take, by
the way, 75 percent of our alfalfa exports -- will not --
despite their formal governnent policy, will not take
GMO products.

JUSTICE G NSBURG M. Robbins, but if, as
is likely -- 1 think the governnent told us that the EI S
I s about a year away, but that the EISis going to say
deregul ate --

MR ROBBINS: Yes.

44

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

JUSTICE G NSBURG -- is going to recomend
a deregul ation decision. So we're talking about the --
what ever the farnmers of organic or conventional --
they’'re only a year away from so they will have to
accept that there are other planters who want to do the
genetically engi neered crop.

MR. ROBBINS: Well, | think history remains
to be witten about what will happen in response to that
draft EIS that's a year away. W’Il|l see howit cones
out. But --

JUSTICE G NSBURG But | think you yourself
told us how it cane out with other crops, that the
genetically engi neered crop was very popul ar and took
over.

MR. ROBBINS: Yes, it's very popul ar, but
it's also -- you know, past is prologue. W'’ve seen what
happened with genetically engineered corn. You can ask
Taco Bell --

CH EF JUSTI CE ROBERTS: And that's a
deci sion for the governnent to decide, APH' S, and their
| awyer, M. Stewart, who is in the courtroomtold us
what the APHI S view is.

MR. ROBBINS: Yes. | understand.

JUSTI CE SOTOVAYOR: Excuse ne, could you tel

me, just to clarify one factual matter, the popularity
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of corn and the other genetically engineered crops, is
that fromcontamnnation or is it just from-- from
consuner choice; i.e., that that's what farners |ike
because it's easy to grow?

JUSTI CE SCALI A: And what happened with corn?
You -- you -- you said -- gee, | was unaware -- |’ve
been eating corn all this tine.

(Laughter.)

MR. ROBBINS: Well, there’'s -- there was
the so-called --

JUSTI CE SCALI A:  What happened with it?

MR. ROBBINS: There was the so-called
StarLink controversy in which there was genetic
contam nation of corn. There was genetic contam nation
of organi c soybeans and organic canola in Canada. There
was .06 percent contam nation of -- of -- of rice from
genetically engineered rice that nearly -- that -- that
cost the rice industry, as the rice growers' brief nakes
clear -- the amcus brief makes clear.

The fact is the judge had before him
all of this evidence, and he said it is sufficiently
likely to -- to constitute irreparable harm

Now, Justice G nsburg, it is correct that
the draft EIS says this is comng. So, in a year,

6 nonths, whenever it is, people may have to get ready
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for a brave -- for a -- for a different world if not a
brave new world. But it's worth [ooking at that draft
El S, because it is very candid about how different the
world will | ook.

It tells us we know this is going to shut
down the -- the export market. W know that the
Japanese and the Koreans and the Europeans won't buy your
products. W know this will hasten the consolidation of
farmng. W knowit will hasten the -- it wll
hasten the dem se of organic farmng, a rapidly
devel opi ng business in this country --

CHI EF JUSTI CE ROBERTS: All argunents you
can nmake before HP -- APH S and which presumably were
made before APH S --

MR. ROBBINS: Yes.

CH EF JUSTI CE ROBERTS: -- and can be nade
before APHIS if this is remanded.

MR. ROBBINS: [|ndeed --

CHI EF JUSTI CE ROBERTS: It doesn't entitle
you to an order saying APH S can't do anything in the
meant i nme.

MR ROBBINS: | -- | agree that there is a
respect in which the injunction goes beyond the vacatur,
and | think, you know, there are argunents why the

district court took that additi onal neasure.
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But I -- | think the upshot is that if that
Is the only respect that the injunction exceeds the
limt of the vacatur, | don't understand how the
Petitioners can possibly have standing to argue all the
things that they argue, which is: W want to plant
tonmorrow. We want to plant the next day. W don't want
to have to go back before the agency and |l et them do
another EA. W don't want to have nore |itigation over
partial deregulation. W want to plant now. That's
their argunent before this Court.

And that is precisely what the vacatur tells
them i ndependently they may not do, and they didn't
chal l enge that. They didn't and they haven't. They
didn't say a word until we brought it up in our
bottom side brief. Then we heard about it.

And, Justice Kennedy, this is precisely the
situation that was before this Court in Renne v. -- the
California constitutional provision --

JUSTI CE KENNEDY: Yes.

MR. ROBBINS: -- in which Your Honor
wrote the opinion for the Court. Were there are
over | appi ng provisions, or for -- you know, two pieces
of law that have overl appi ng effect, and you chal | enge
one but not the other, you have a fatal redressability

problem That's where we are today.
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And | have not heard -- | nean, | understand

that the vacatur was perhaps only in part because the

judge in his discretion grandfathered certain

pre-March 30 growers -- fine.

partial vacatur. But whatever formof the vacatur it

was, they didn't challenge it.

CH EF JUSTI CE ROBERTS: Well, it's kind of
artificial to separate the two out. | nean, it's one
judgnment, and they say they're intertwi ned. The

i njunction is based

on the vacatur. And so if they

chal | enge the injunction, you can't say,

not chal |l engi ng the

MR ROBBINS: Well,

vacat ur.

wel |,

they' re

| -- I"'mnot sure that

it's fair to say that the injunction is based on the

vacat ur. But | do want to -- | do think

Chi ef Justice, that

t hough, M.

every appeal is froma judgnent.

nmean, that’'s nore or |ess -- excepting unusua

circunstances, that's the only thing you can appeal.

But if |

crimnal conviction,

were, for exanple, appealing a

a judgnent of conviction entered and

sentence, and | raised only evidentiary argunents, and

fail to raise the sufficiency of the evidence,

can't get a dism ssa

have -- |'ve failed

me one whit to tell

toraise an issue. And it wll

the court of appeals,
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appeal ed the judgnent, and the sufficiency of the
evi dence i s enbedded in the judgnent.

No. The way we appeal things in this
country is we wite sentences in our briefs about -- we
wite questions presented; we present questions to this
Court. And | will say that, although all manner of
argunents have been snuggl ed under the tent through the
canel's nose in this case, when | | ook at the questions
presented in this case, you' ve got to really squint to
find even sone of the argunents they have made, nuch
| ess this one, which they have not nade.

CHI EF JUSTI CE ROBERTS: Well, but we have to
decide -- for you to prevail on that, we have to decide
that the injunction does no nore than the vacatur.

MR ROBBINS: No. | think what we -- |
think the question is whether the relief that they are
seeking is separately prohibited by the vacatur and
whet her that excess, which may arguably go beyond the
vacatur, is sufficiently inmnent to neet this Court's
st andi ng cases.

CH EF JUSTI CE ROBERTS: So -- so the
district judge was wong. He should have -- if you say
the injunction adds nothing to the vacatur, he should
have ended by saying it's vacated.

MR. ROBBI NS: | think that was an avail abl e
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option. | think the reason he didn't is that, anong
other things, the -- the parties were arguing about
whet her the -- the injunction should be broader than the

vacatur. And, of course, he had the authority, as the
governnment has told us in its brief, to decline to
vacate at all.

So it's not as if the renmedy phase had no
point. It had a point. It's was all up for grabs. But
in the end he issued a judgnent with nultiple parts,
only a subset of which Petitioners elected to appeal.
That was their choice. But now having made that choi ce,
it seens to ne surpassingly odd to draw this Court into
a close reading -- and this goes back to one of the
first questions of this norning, fromJustice Alito --
the question about digging into this, what the district
court appropriately called the volum nous record of --
of -- of declarations and evidence. That's an --
just a -- | think a passingly -- a passing strange use
of this Court's resources, to dig into those material s,
when in point of fact --

JUSTICE SCALIA: W -- we don't necessarily
have to do that. W just have to deci de whet her the
| ower courts did it.

MR ROBBINS: Well --

JUSTI CE SCALI A: | nmean, if we concl uded
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that they didn't do it, that would -- that woul d be enough,
wouldn't it? We wouldn't have to do it ourselves.

MR. ROBBINS: Respectfully, Justice Scalia,
| think the only way you can say they didn't do it is
by doing it yourself; because they said they did it. You
| ook at pages --

JUSTI CE SCALI A: They al so said stuff which
suggests that they didn't do it.

MR ROBBINS: Well, I -- 1 won't -- and | am
not here defending every particular line in sone of the
opi nions, but there is no question that at 69a through
7la of the petition appendi x, the district court
articulated the standard four-part injunction test. The
court of appeals articulated it as well, said that the
evi dence was sufficient. And, indeed, in this record,
there is sufficient evidence to warrant a finding of a
l'i kel i hood of irreparable harm reviewabl e under an
abuse of discretion standard. Your --

CHI EF JUSTICE ROBERTS: If you're -- if you
are right that the injunction does nothing, they don't
have standi ng because of that, we should throw the

I njunction out.

MR. ROBBINS: Well, I -- 1 -- 1 think, given
that standing is a threshold question, I don't see how
the Court could do that. | think the Court could say:
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We conclude that the vacatur prohibits exactly the sane
things as the Petitioners are demanding fromthis Court.
They didn't challenge it; they have a redressability
probl em case dism ssed --

CH EF JUSTI CE ROBERTS: W don't have to
wWorry --

MR. ROBBINS: -- or dismssed as inprovidently
gr ant ed.

CHI EF JUSTI CE ROBERTS: The governnent doesn't
have to worry about standing, does it?

MR. ROBBINS: Well, the governnment -- well,
the governnment | think has the sane vacatur problem but
| don't think that's a burden | have to neet, because
under -- | think it's Dianond v. Charles, the -- the
standi ng has to be by the party that called upon this
Court's jurisdiction.

JUSTI CE KENNEDY: I n deciding irreparable
harm what weight if any should be given to the
proposition that there was an environnental i npact
regul ation violation, as opposed to just a regular suit
bet ween, say, two farnmers over a nuisance? \Wat wei ght
do we give to the fact that -- let's assune -- there’s a --
a violation of the rule requiring an environnent al
I npact statenent?

MR ROBBINS: Well, it -- it --
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JUSTI CE KENNEDY: That is not alone a
sufficient harmto justify an injunction, is it?

MR ROBBINS: No. And no -- no one is
claimng that an EIS violation standi ng al one gi ves
rise to an injunction, but it carries sone inportant
weight. And if | could just answer the question
notwi thstanding the red Iight, the answer to the
question is the fact that they violated the EI S
requirenent tells us at a mnimumthat this was a
significant -- a major Federal programthat had a
significant inpact on the environnent.

CHI EF JUSTI CE ROBERTS: Thank you, counsel .

MR. ROBBINS: Thank you.

CH EF JUSTI CE ROBERTS: M. Garre, you have
3 m nutes.

REBUTTAL ARGUMENT OF GREGORY G GARRE
ON BEHALF OF THE PETI Tl ONERS

MR. GARRE: Thank you, M. Chief Justice.

Justice Kennedy, to answer your question,
this Court in Anbco held that you don't give special
wei ght to that; that you apply the traditional equitable
factors.

Your Honors, we absolutely did challenge the
vacatur below. That's spelled out in note 1 of our

reply brief. The whole fight in this case going forward
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since the district court has been over whether or not
the court erred in not adopting the governnent's
proposed neasures. On page 184 of the petition appendi X,
it makes clear that the governnent's opposed neasures
were intended to replace the deregulation order. So the
vacatur and the proposed neasures are one and the sane.

JUSTI CE SOTOVAYOR: | have a real problemif
the whol e appeal is over whether or not the district
court should have accepted the agency's views. The
agency has told us that it has side-stepped going
through all of the regular -- all of the adm nistrative
steps it was required to. It may not have needed to
give notice, but it needed to do sone formof an EA and
get comments and do other things. And it didn't do
t hat .

MR. GARRE: Well, it --

JUSTI CE SOTOVAYOR: So how can we say that
the district court acted inproperly, when it's the
government who is asking the district court to forgive
it fromdoing sonething it's legally required to do?

MR. GARRE: The district court at |east
acted inproperly in enjoining the agency from doi ng that
on remand. And if that's all the Court thinks it did
i nproperly --

JUSTI CE SOTOVAYOR:  No, no. My problemis |
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don’t see that argunent either in your brief or theirs.

MR. GARRE: Well, it's part --

JUSTI CE SOTOVMAYOR: | see only the argunent
that it erred by not accepting sonething that the
governnment had no power to do outside of the regulatory
schene.

MR GARRE: It's -- our viewis it's part
and parcel of the vacatur order. The district court
| ooked at this in the context of the injunction and
posed those traditional factors in exam ning the scope
of relief.

JUSTICE ALITO How do you answer
M. Robbins's --

MR GARRE: | nean, it's inportant for this
Court to put aside --

JUSTICE ALITO I'msorry to interrupt. How
do you answer M. Robbins's inm nence argunent?

MR. GARRE: In terns of going back for the
I mm nence, we're operating under this injunction which is
unlawful. It's preventing -- it's causing real harmto
the nation's farnmers today. There couldn't be nore
I mm nence in terns of the harmthat we suffer because of
this erroneous injunction. Wth respect, it's -- it's
the farmers that are challenging this --

JUSTI CE G NSBURG But wouldn't it be the
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same problemfor the farnmers if we had only the
der egul ati on deci sion vacated? They can't do anything
until the agency then gives them perm ssion to do
sonet hi ng.

MR. GARRE: If you go back, the agency
could all ow those neasures to be inplenented and t hat
woul d sol ve --

JUSTICE G NSBURG And that's going to take

MR, GARRE: -- our problem

JUSTICE GNSBURG. | nean, it's going to take

time, and you have the EIS on track wwthin a year. So are

you going to do this other operation in 6 nonths?

MR. GARRE: Not necessarily,

Justice G nsburg, but, with respect, we’ ve been
operating under this erroneous injunction for 3 years.
This Court should say it's erroneous. There are

ot her cases that are repeating this pattern. It's

i nportant for the Court to correct this error.

And briefly on the question of harm There
are no instances in this record of any cross-pollination
with hay, only a couple of -- a fewisolated with
respect to seed, and their harmreally boils down to the
guestion of their psychol ogical objection to genetically

engi neered alfalfa. That harmis not cogni zabl e under
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Met ropol i tan Edi son or anything el se.
Thank you, Your Honor.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is subm tted.
(Whereupon, at 11:11 a.m, the case in the

above-entitled matter was submtted.)
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