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PROCEEDI NGS
(11: 08 a.m)

CHI EF JUSTI CE ROBERTS: We wi |l hear
argunent next in Case 09-158, Magwood v. Patterson.

M. Fisher.

ORAL ARGUMENT OF JEFFREY L. FI SHER
ON BEHALF OF THE PETI TI ONER

MR. FISHER M. Chief Justice, and may it
pl ease the Court:

A habeas petition challenging a new State
court judgnent for the first tinme cannot be a second or
successive petition. AEDPA, of course, is a highly
conpl ex statutory systemthat has nmany i nterdependent
parts. The pivotal |anguage of this case, section 2244,
is reproduced at page 2 of the blue brief, of
Petitioner's brief.

What that section does is it restricts
clains that can be brought in, quote, "a second or
successi ve habeas corpus application” under section
2254, So this text establishes a two-step franmework.
First, the court needs to decide whether it's dealing
with a second or successive petition. And second, if it
is and only if it is, then the Court applies the
nmodi fied res judicata principles set forth in that

secti on.
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Now, this case involves only the first of
those two steps. And a petition, as here, that
chal | enges a new death sentence cannot be a second or
successive petition for the very sinple reason that it
chal l enges a State court judgnent that has no -- never
been covered in a habeas petition before.

JUSTI CE ALITO 2244 doesn't make any
reference to judgnent, 2244(b). And now you bring in
the concept of a judgnment by | ooking at anot her
provision. But if "second or successive application”
means a second or successive application with respect to
a particular judgnent, then | don't see why the
i nportant and seem ngly common sense point that you nake
in footnote 8 of your brief can be correct; nanely, that
when a prisoner such as Petitioner obtains habeas relief
fromhis sentence but not his conviction, any habeas
petition after his resentencing that challenged his
convi cti on woul d be successi ve.

You suggest that there are two judgnents;
there is a judgnent of sentence and there is a judgnent
of conviction. But for habeas purposes, the only thing
that is relevant is the judgnent pursuant to which the
Petitioner is held in custody. And that is the
judgnent -- that is the sentence.

Sol -- 1 -- if your argunent is correct
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that you |l ook to whether there's a second or successive
application as to a judgnent, then the point you make in
footnote 8 just cannot be true. So that if Petitioner
gets sentencing relief, gets resentenced, in the second
petition the Petitioner can challenge the conviction.

MR. FI SHER: But, Justice Alito, |let nme make
cl ear how we get to incorporating judgnent and then
answer your question. The way that you incorporate the
word "judgnment" is because, again, the | anguage | just
quoted says "an application under section 2244." And
section 2244 defines -- and this is at the bottom of the
page, of page 2 --

JUSTICE ALITO | understand that.

MR. FISHER -- defines it as "seeking
relief froma State court judgnent."

Now, you are right that -- that -- that if
sonebody receives relief only as to their sentence and
gets a new death sentence, as in this case, that the
judgment he is challenging is newonly as to the
sent ence.

Now, there -- the word "judgnent" appears in
other places in the U S. Code. There is two other
pl aces | am aware of where this Court had to construe
the word "judgnent.” One of themis when this -- is

with respect to this Court's jurisdiction over final
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State court judgnents. And in that realm-- this is in
Brady v. Maryland in footnote 1 it's laid out. In that
realm this Court treats the judgnent as having two

parts that can be final --

JUSTICE ALITO Wll, if a -- if soneone has
a -- a judgnent of conviction, but is no longer in
custody, that -- that person cannot bring habeas

petition, isn't that right?

MR. FISHER That's right.

JUSTICE ALITO So it -- it is the judgnent
pursuant to which the person then is held in custody to
whi ch the habeas petition goes.

MR. FISHER That's right. And in Burton
this Court made it very clear that the judgnent that
he's being held in custody as to is the new judgnent
that he is chall enging.

Now, what |'msaying is in the Brady context
this Court has treated judgnent as having two parts that
can be final as to one and not as to the other. |In
ot her contexts in Burton, for purposes of seeking an
appeal or seeking habeas relief, it is treated as
i nsepar abl e.

And the common thread between those two
ci rcunst ances has been what m nim zes Federal intrusion

on State affairs? And so in this context that's a very
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easy answer, because what this Court always assuned, and
correctly so, | believe, is that if the only thing that
i's unconstitutional is sonebody's sentence, that's the
only thing a Federal court has the power to invalidate.
And that's the only thing --

CHI EF JUSTI CE ROBERTS: What if the sentence
is -- he is convicted, sentenced to 10 years, and raises
an argunment, and only an argunment, that cuts off 2 years
of his sentence. He says under the statute the maxi num
is 8 years, and the court says, the judgnent is vacated
to the extent it goes beyond 8 years.

Can he then bring a new chal |l enge to, say,
the whol e sentence, or cut it off at 4 years, or does
that limt his challenge? |In other words, I'mtrying to
get to the point that it's not just the conviction, but
if it's a period of the sentence that is not subject to
chal l enge the first tine?

MR. FISHER  Well, | don't know,

M. Chief Justice, that that question could actually
arise in a section 2254 case, where the only thing a
Federal court has power to do is to declare one way or
t he ot her whether the sentence is constitutional or not
and then leave it to the State to decide in further
proceedi ngs howto -- how to go forward.

In the Federal context in section 2255, the
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guestion you suggest mght arise, and indeed it has in a
few places. And the question that the Federal courts
have asked thenselves in the second habeas petition, the
second in time habeas petition, is the -- is the
Petitioner challenging sonmething he lost on the first
time? And if the answer to that is yes, thenit's a
successi ve petition.

JUSTICE ALITO Well, | don't want to
bel abor --

MR. FISHER If he's challenging --

JUSTICE ALITO | don't want to belabor this
poi nt, but once you get beyond the formal argunent that
you just look to whether it's a new judgnent -- if you
-- if you take a step beyond that, and if you -- if you
don't take a step beyond that, then footnote 8 is wong.

If you take a step beyond that, then
there -- then there isn't a textual basis for draw ng
this distinction between the sentence and the
conviction. And what you need to ask is what is
consistent wwth the schene of that; isn't that right?

MR. FISHER No, Justice Alito. | think
there are two textual bases. The first is the word
"judgnment" and, as |'ve described, sonetinmes this Court
treats the judgnent as having two parts that can be

di vided, and sonetines it doesn't. | think in this
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context it ought to treat themas able to be divided.
The ot her place you |ook is the words "second" --

JUSTI CE SCALI A: Excuse ne. Before you get
beyond that, what you are tal king about here is the
j udgnment under which he is being held in custody, right?

MR FI SHER: Correct.

JUSTI CE SCALIA: And that -- even if you
divide it, that judgnent hasn't changed.

MR, FISHER  Well, certainly it has --

JUSTI CE SCALIA: He is still -- even -- his
sentence has been altered and it's sent back for
resentencing, but he is still being held in custody
under the sane judgnent.

MR, FISHER He is being held in custody
until he is executed, certainly, under his conviction.
But his death sentence -- and in habeas -- in habeas
it's always been understood you can chall enge not just
the fact of your custody, but the ternms under which your
cust ody --

JUSTI CE SCALIA: That's true. But --

MR. FISHER So | think the death sentence
here is nost easily thought of as the terns of the
custody, which is a separate thing that he chall enged
and won on the first tinme and is challenging again now.

JUSTI CE KENNEDY: Well, | -- |I'mnot sure.
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And getting back to Justice Alito's point, if -- if we
say that the conviction is separate fromthe sentence,
he can't chall enge the conviction w thout being --
meeting the successive bar, what about the finding of
death eligibility? Wy -- why can't that be separated
fromthe sentence just |like the earlier conviction?

MR FISHER: Well, | think that because --

what we're we are really tal king about here when we talk

about death eligibility is the need to find an
aggravating circunstance. And here that goes only to
whet her -- his penalty, what his penalty can be. It's
only to whether he can receive the death sentence or
not. So it goes solely to punishnent, not to crine.

Now, Justice Alito, on --

JUSTI CE KENNEDY: That followed fromthe
first conviction.

MR. FISHER  The first conviction enabl ed
him-- if we put aside for the nonent our substantive
fight over whether or not the crine itself constitutes
an aggravating circunstance, but the conviction itself
carries a life sentence unless an aggravating
ci rcunstance i s found.

And so put -- put it this way,

Justice Kennedy: After the Eleventh Grcuit granted

habeas relief the first time, M. Magwood at that
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monment, in 1986, was subject to a conviction that
carried a life sentence. And it was the State that

el ected to go forward at that point and to seek a new
death sentence. And all our position is, is that when

t hat brandnew full - bl owmn sentencing hearing was held --
and the Al abama trial court at Pet App. 103a called this
a "conplete and new assessnent of the evidence and the

| aw' -- when this new hearing was held it had to conport
with the Constitution.

| don't think even the State disputes that
all the -- all parts of the Constitution applied in that
cont ext .

JUSTICE G NSBURG M. Fisher --

MR. FISHER And so --

JUSTICE G NSBURG -- you -- you say -- you
present this argunent that it is a second petition and
you say that's the only issue before us and there is no
ot her way that the new proceeding would be cut off under
AEDPA.

There was in this case, in the first -- when
the -- the sentence was set -- set aside, an order by
the district judge; and it said: Magwood, | want you
now to bring out all conceivable -- all conceivable
clainms on pain of forfeiture.

Wiy doesn't that alone -- this is an order

11
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by the court: | don't want you to engage in seriatim
l[itigation; | want you to bring forward all conceivable
claims. And that was an order and it was made on pain
of forfeiture. Wy isn't that dispositive of this case?

MR. FI SHER: Because that order was entered
in one case, and now we have an entirely different case,
Justice G nsburg. That order was entered in the case
under which M. Magwood chal | enged his 1981 judgnent.

JUSTI CE G NSBURG  Yes, but what he's
bri ngi ng up now was a concei vable claimthat he could
have brought up then.

MR FISHER Well, it's not -- it was not
cl ai m he coul d have brought, and this is an inportant
point, Justice G nsburg. Under res judicata law, he is
not making, as the State woul d say, the sane cl ai m now
as he could have made then. The fact that he is
chall enging a different judgnent by definition makes it
a new - -

JUSTI CE G NSBURG But the issue is the
same. The issue is that he didn't qualify for the death
penal ty because at the tine he commtted this offense,
there had to be, in addition to the eligible offense, at
| east one aggravator.

MR. FISHER That's right. The legal -- the

| egal issue that he is raising is one that he could have
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rai sed then.

JUSTI CE G NSBURG  So why doesn't preclusion
result fromthe court's order that says: Bring up al
concei vabl e cl ai ns?

MR. FI SHER  Because you can't waive
sonething by failing to raise it in a different case.
This is an entirely different case, in the district
court --

JUSTI CE BREYER: Then -- then you get to --
you get to Justice Alito's question, because in fact
what we have here is we have piece of paper issued in
1981, and on that piece of paper it says: You, Billy
Joe Magwood, are guilty and sentenced to death by
el ectrocution. Then we have anot her piece of paper
whi ch was issued in 1986, and that says: You are
ordered and adjudged guilty of the offense of aggravated
mur der and sentenced to death by el ectrocution. So the
words are identical. And one was issued in '8l and one
was issued in '86.

So you are saying since '86 -- this piece of
paper in '86 is a new judgnent, you can start all over.
So then the question cones up, well, if you can start
all over in respect to anything, why can't you start all
over in respect to everything? But you recognize that

that woul d be a nmess, because all the things that were
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never challenged here, like those things related to
guilt, they could all conme up again, too, even though he
has never done it.

So what is -- what is -- what is your
answer? Clearly you are going to start saying sone
things if it wasn't at issue you can bring up, and
others you can't; and once you are down that track, how
do we know whet her these are on one side or the other?

MR. FISHER So let ne answer that in
practical terns and then get back to Justice Alito by
giving a -- giving statutory hook for it.

In practical terns, even though the new
judgnent, which is at Pet. App. 106a, reinposes the
conviction, it's not anything new as to that conviction.
If it were a new judgnent as to that conviction, the
State of Al abama woul d have to have a whole new trial on
guilt/innocence, and it didn't.

JUSTICE BREYER It is sonmething new in
respect to the sentence.

MR. FI SHER  Pardon ne?

JUSTICE BREYER: It is sonmething new in
respect to the sentence.

MR. FISHER It is new because of the
brandnew sent ence, Your Honor.

JUSTI CE BREYER:  Ah! But it is not newin

14
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respect to the words. They are identical.

MR FISHER Well, it's --

JUSTI CE BREYER: All that happened --

MR, FISHER  -- they inposed --

JUSTI CE BREYER. -- is the sentence was
rei nposed. So why not those things?

Does your concession on the first part,
which | agree is necessary, inply a concession on the
second part, that it's not newin respect to what m ght
have been brought up before?

MR. FISHER No, it doesn't. Look at this
Court's decision in Lawmor. This is discussed in our
opening brief, | believe around page 23, and it's a res
judicata case. And what the Court held in that case is
i f sonmebody does sonething to sonebody, the exact sane
thing nultiple tines, you can bring a new case when they
do it to you the second tinme or the third tinme, and you
can nmake argunents that were never nade the first tine.
There is no waiver, there is no forfeiture, and the
reason you can do it is you are challenging a new
injury.

So M. Magwood under -- even under res
judicata law, which this Court has said is stricter than
habeas | aw, even under res judicata | aw he woul d have

the right to bring this claimas to the sentence because
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it's chall engi ng sonet hi ng new.

Now | et me get back to the statute, because
this is inportant. The other place that we get our --
our answer is the word --

JUSTI CE SCALI A: Excuse ne. The reason

Lawl or doesn't work is what you have there is different

acts. The later judgnent is -- is not just a later
judgnent with respect to the sane act. It's a later
judgnent with -- with respect to a different act. Here

you are saying you want to apply the sane rule with
respect to a |later judgnent, redoing the judgnent for
the same prior act. And | don't think that the sane
rule has to apply.

MR. FISHER Wth all due respect, | think
Law or does apply. One exanple in that case is an
abat abl e nui sance. | nmagi ne that snoke goes over and
pol | utes sonebody's property every -- every first day of
January every year. Sonebody brings a | awsuit about
that saying it violates certain |aws, and they lose. |If
t he next year snoke goes over the property again, you
can bring a lawsuit for the identical thing.

JUSTI CE SCALI A: Not the identical thing.
The | ast one was for the snoke that went |ast year. The
next one is for the snoke that went this year.

MR. FISHER  Fair enough. Well, sanme --
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sanme here. The first case M. Magwood brought was about
the 1981 judgnent sentencing himto death, and this case
i s about the 1986.

JUSTI CE SCALI A: The same act of his. |I'm
tal king about the act that is the basis of the |awsuit.

MR. FI SHER  But renenber, the act --

JUSTICE SCALIA: It's the very sane act.

MR, FISHER But all we are tal ki ng about
here is not the sane act. The same act as to the
conviction carries over, but this was, as the trial
court put it, a conplete and new assessnent of the

evi dence. This second --

JUSTI CE KENNEDY: Well, I -- 1 -- 1 want you
to get -- on the assessnent of the evidence, | just want
to ask -- | probably should know this, and you can get
back to Justice Alito's question as well. Under Al abama

procedure, at the sentencing hearing both in the first
trial and the second, is there evidence about the
aggravating and mtigating, or do you just |ook at the
evi dence that was proven in the guilt phase?

MR. FISHER  Well, the trial judge --

JUSTI CE KENNEDY: |s there new w tnesses,
et cetera?

MR FISHER As it turns out, the parties

did not put new witnesses on the stand. But the trial

17

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

judge was explicit -- and this is in the -- in the order
that's in the back of the appendix -- it was explicit
that the parties had the right to do that.

JUSTI CE KENNEDY: But then it's --

MR. FI SHER They had every right --

JUSTI CE KENNEDY: -- not clear to me why
death eligibility wasn't a part of the first conviction.

MR. FI SHER  Because death eligibility
hi nges on the finding of an aggravating circunstance.
And so that was vacated when the -- when the -- when the
State elected to go forward and tried to rei npose a
death sentence and the -- reinpose a new death sentence
and the trial judge found new -- it turned out to be the
sane aggravating circunstance, but it found an
aggravating circunstance all over again.

| magi ne, Justice Kennedy, the State if it
had wanted to at the second death sentence hearing could
have subm tted evidence to try to prove a new
aggravating circunstance. The defendants coul d have
submtted evidence trying to prove new mtigating
ci rcunst ances.

Now, M. -- Justice Alito, | think it's
inportant to get back to your question for the second
actual hook for nmy argunent, and it's the words "second

or successive." It has to -- in sone way to nmake any

18

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

sense of the statute, you have to say it's second or
successive as to sonething.

Now, if you | ook at McC eskey, which is this
Court's nost thorough consideration of that concept, it
says again and again in that decision what nakes it
second or successive is that you are asking for the sane
t hing you have been denied before. You are com ng back,
as -- as -- as it used to be the case, you are filing,
in effect, an appeal, endl ess appeals fromthe denials
t hat you have been getting.

We are giving neaning to "second or
successive" by saying that it's second or successive if
you are asking for relief that has been deni ed before.

It is not second or successive if it's the first tine
you are chall enging sonmething new that the State's
i nposed.

JUSTICE G NSBURG M. Fisher -- M. Fisher,
to get -- | get your "second, it's a new judgnment." But
thinking in ternms of what AEDPA was attenpting to do, we
have two clains, one after the other. The second claim
is one that would take away the death penalty forever
that would be it, because he said the only sentence |
can get is life wthout parole.

He brings instead, first, one that doesn't

make him-- that still |eaves himexposed to the death
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penalty. So the court has been put upon twice. |If he
had brought the first claimand he is right about that,
he's not death eligible. Instead, he brings a claim
that still |eaves himdeath eligible, and the court has
been burdened tw ce, when easily he could have brought,
as the district judge instructed himto do, everything
the first tine.

MR. FISHER  Justice G nsburg, I"'mgoing to
tell you two things. First of all, with -- with respect
to the two different clains, given the severity of
M. Magwood's nental illness, | think there was every
reason to expect that prevailing on that claimin the
El eventh Crcuit would have put an end to the State's
decision to seek the death penalty in this case.

As it turns out, it didn't and the State
went forward.

But al so understand that the State's
argunent here, to the extent you are ordering the clains
in sort of a |level of inportance, would apply even if
the opposite were true, even if M. Magwood had brought
the -- had brought sonme other claimthe first tinme and
prevailed on it. Any claim the State says, that you
could have raised the first time is forever barred. And
that gets to, well, | still don't think |I have quite

answered the question on second or successive, so let ne

20

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

continue that.

We are giving neaning to that term "second
or successive." It's inportant to understand that,
what ever slight difficulty you have with the word
"judgnment"” and maki ng sense of the words "second or
successive" in our case are dwarfed by the interpretive
difficulties, in fact the inpossibilities, with respect
to the State's proposal.

The State's proposal -- and it's laid out at
page 17 of its brief, at the top of the page, right
after the nunber 1 -- the State's proposed rule -- and |
think it's useful to put it next to the statute. The
State's proposed rule is if a claimcould have been or
was raised in a prior petition, it is barred by Section
2244 (2) or (1).

Now, the first thing you will notice is that
the words "second or successive" appear nowhere in the
State's rule. The State gives no definition, no neaning
what soever, to those concepts. Wat the State is trying
to dois -- is ask this Court to create a brandnew
wai ver system a brandnew wai ver systemfor all second
in time petitions.

And we know -- we know from
Martinez-Villareal and Sl ack and other cases that second

in time petitions are not necessarily successive and
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certainly they ought not to be thought of as successive
when they challenge a different judgnent or a different
conviction or the Ilike.

But what the State is asking for is a
brandnew wai ver system that has never been inposed in
any decision fromthis Court and there have been three
decisions fromthis Court where it would have conme up
One is Burton, another is R chnond, which is cited in
our brief, and the third case is --

JUSTI CE KENNEDY: Well, how -- how does the
State's definition at page 17 of the red brief not
conport with the whole idea of second or successive?

MR. FI SHER: Because the only way to get the
i dea of second or successive into the State's definition
is where it says prior habeas petition. So, the only
way that a State can even be pretending to gi ve neaning
to that would be a second in tinme petition.

Now, we know that can't be enough because of
Slack and Martinez-Villareal. But even nore than that,
we know that can't be enough because it would -- it
woul d prohi bit defendants from bringi ng second habeas
petitions even as to things that are novel as to -- a
second in tinme rule woul d apply section 2244's rules to
even second in tinme petitions that are brandnew thi ngs

that arose at the retrial or resentencing.
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JUSTI CE KENNEDY: No, but that's not --
that's not sonething that could have been or was raised.

MR. FISHER  That's right, Justice Kennedy.
So the State creates additional statutory |anguage that
doesn't exist. It could have been or a previously
avail able rule. Let nme give you sone --

CHI EF JUSTI CE ROBERTS: But that's an issue
that we | ook at all the tinme under AEDPA. That's not a
new approach. AEDPA says, you know, if you show that a
claimrelies on a new rule of constitutional |aw nade
retroactive, that was previously unavailable. That
seens to me to be the sanme inquiry, as to whether or not
a claimcould not have been raised in a prior habeas
petition.

MR. FISHER | disagree, M. Chief Justice.
You do | ook at those questions once it has been
determ ned that a petition is second or successive. You
have never | ooked at those questions in order to
det erm ne sonehow whether it gets in the door.

CHI EF JUSTICE ROBERTS: It's an -- | thought
your point -- | thought your point was, oh, this is
going to be hard to do, inpossible, as you say.

MR. FISHER Well, | can tell you lots of
reasons why that would be the case. So, let ne give you

sonme exanpl es.
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JUSTI CE SCALIA: Well, wait. First --
before you get off whether this is second or successive,
al though the -- the State didn't put it this way, |
think what the State is clearly saying is that if it is
t he second petition that could have raised this issue,
it is second or successive. Wiat's wong with that?

MR. FISHER  The word --

JUSTI CE SCALI A: Wiy doesn't that fit -- fit
the statutory | anguage?

MR. FI SHER: Because the word the statute
used, Justice Scalia, is "claim" not issue. And this
is not the same claim

JUSTI CE SCALIA: It doesn't use --

MR FISHER Lawlor tells you that, and res

j udi cat a.

JUSTI CE SCALIA: -- it doesn't use
"judgnent," either, and -- and -- and you are -- you are
dragging in judgnent as the -- as the --

MR. FISHER Well, it refers to section

2254, and section 2254 uses the word "judgnent," so it's
our belief it is by incorporation.

But to get back to your precise question
it's inmportant because the statute does not use the
words "issue" or "argunment." It uses the word "claim"”

which is a defined termin |egal parlance.
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JUSTI CE SCALIA: Ckay. So if -- if thisis
the -- if this is the second tinme that this claimcould
have been presented, it's a second -- it's a second or

successive claim

MR. FI SHER But, Justice Scalia, this is
not the second tinme this claimcould have been
presented. In 1983 or '84 when he filed his first
habeas petition, he couldn't nmake this claimbecause
this judgnent didn't even exist. There would be no way
to challenge this judgnent. And |I'm not being overly
technical here. | just urge you to |look at res judicata
I aw.

Now | et me give you sonme exanples of the
difficulties the State systemwould raise. First of
all, with -- wth respect to intervening authority. The
State itself concedes inits brief that it's not clear
how its systemwould apply in the case of sonebody who
gets habeas relief and then later wants to seek habeas
relief based on an intervening decision of this Court.

Up until now that has been a perfectly easy
situation because the new judgnent allows a newclaimto
be brought, but under the State's rule it's unclear. To
the extent that the State says, well, what we woul d have
to do is look and see -- | ook and see whether if there

was fair notice of that decision, the defendant woul d
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have raised it. That gets into very difficult
si tuations about how new is the decision.

CH EF JUSTICE ROBERTS: It seens to nme -- it
seens to ne those are the exact sane problenms that woul d
arise, do arise, under AEDPA. You have got to show that
it's a newrule of constitutional |aw nade retroactive.

MR Fl SHER: But that's not the State's

rule, M. Chief Justice. |It's very easy to say whet her
this Court has made a decision retroactive. It would
be. It hasn't happened, but |I imagine it would be very
easy.

The State's rule is any new decision from
this Court gives the defendant a new -- gives potenti al
rise to a debate as to whether or not that clai mwas
previ ously avail abl e.

Let me tick off a couple of other things
before I sit down. Wat about a situation the first
time where a claimis Teague-barred or procedurally
precl uded or nmaybe even the defendant doesn't raise it
because under the facts that the first trial went
forward, it would have been harmnl ess error.

All of those situations would raise very
difficult questions as to whether that claim as the
State would put it, was previously available. Even,

again, go back to the idea of having a new trial based
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on new -- based on new facts and new evidence. Trying
to figure out whether it's the same claim a different
claim imagine a claimbased on a prosecutor's closing
argunent. Well, unless the prosecutor reads the exact
sane script a second tine, there is going to be a huge
fight over whether it's a newclaim an old claim a
different claim
And finally, the State's other -- the other
prong of the State's test is about clains that were
rai sed before are now barred. Now, the State
i mredi ately recogni zes that that's a huge probl em
because it woul d bar defendants from nmaking -- from
seeki ng habeas relief if the State made the sane
violation the second tinme around. So it invents a
br and- new due process principle that has never been held
to be -- to be in existence by this Court. And indeed,
in the Penry case, where this Court dealt with the Texas
situation, where the State court nmade the sanme error
twce, it went straight to the constitutional claim
JUSTI CE KENNEDY: Well, if it's the
second -- | see your light's on. |If it's the second
time around, then it's just barred by | aw of the case.
MR. FISHER  Well, it -- well, it shouldn't
be barred. Because it's a new judgnment, the defendant

shoul d be able to get relief the second tinme around. It
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woul d be a very strange construction of the habeas
statute, and it wouldn't be |law of the case because it
woul d be a new case, again, Justice Kennedy.

And finally, let nme give you the situation
of clainms the defendant raises but then | oses on but is
unable to appeal. |Imagine a case |like this where the
def endant has many other clains that he | oses on in the
district court or in the court of appeals. Now, the
State has a pickle here.

It has to either say that those clains are
forever barred from being rai sed again, even though the
def endant was deprived of a full right to appeal because
he won on sonething el se and couldn't appeal the | osses
on the other issues, or the State has to say that those
were -- that those were not previously avail able, those
clainms were not previously available, in which all of
its rhetoric about resurrecting past clains drops away.

Again, a very difficult question that this
Court's going to have to grapple with if it accepts the
State's rule.

| would i ke to reserve what tinme | have
left.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Fisher.

M. Maze.
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ORAL ARGUMENT OF COREY L. MAZE
ON BEHALF OF THE RESPONDENT

MR MAZE: M. Chief Justice, and may it
pl ease the Court:

Even though they rose together, the State
has litigated Magwood's mitigating circunstances in
Federal court from 1983 to 1986, and now we have been
l[itigating these aggravating circunstances from 1997
t hrough today. That's pieceneal litigation. That's
preci sely the reason that AEDPA was passed under 2244(Db)
and that's precisely what the abuse of the wit doctrine
was designed to prevent.

And it's based on the principle that this
Court unaninously affirnmed again yesterday. You have
equi tabl e principles that say when you have two parties,
a party has a full and fair opportunity to praise a
claimor to litigate. But the other party also has a
finality interest. And once you take away your full and
fair opportunity by not using it, the other party's
interest in finality outweighs. That's what Congress
envisioned in AEDPA. That's what this Court envisioned
with the abuse of the wite doctrine. That's why we
don't allow soneone who had a clai mpreviously avail abl e
that didn't use it to bring it again.

And if | may, | want to go straight to
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Justice Alito's question about conviction versus
sentence, and then to Justice Kennedy's about whether or
not under Al abama law this is aggravated with sonething
new to the resentencing.

As far as judgnent -- conviction versus
sentence, | had two answers. Justice Breyer got to the
first. On page 106, the new judgnent, as M. Magwood
woul d say, says, "I hereby judge you convicted of the
underlying offense in the actual guilt phase and the
sentence."” So it contains both, if you consider that a
new j udgnent .

But the second point is, if Magwood is
correct that you can separate a judgnent of sentence and
conviction, then Burton is wong. Burton has to be
wong. Because the argunent in Burton was -- he cited
In Re Taylor, which was the exact sane case we put in
our brief. He said: M first petition attacked the
j udgnent of conviction; ny second petition attacked the
j udgnent of resentence, and because those are two
separate judgnents, this was ny first chance to attack
t he judgnent of sentence.

And this Court said: No, it's one judgnent;
it's conviction and sentence. And because your first
petition attacked that judgnent that contained both,

your second petition attacks the sane judgnent that
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cont ai ned bot h.

So if M. Magwood is right that you can
separate the two, then Burton has to be wong. Now --

JUSTI CE BREYER: No, | think what you woul d
have to do -- it's a dilemma here.

MR FISHER Right.

JUSTI CE BREYER: \What you woul d have to say
to follow his approach, is you would say: Judge, here
is what you would do. They're filing it fromthe second
judgnent. Ckay? So it is not second or successive.

But wait. |If there is a first judgnent that
says the sane thing, then it is, in effect, the first
j udgnent that counts.

Now, what happens when there is a change?
Well, to note the scope of the change, you would go to
t he habeas court and you would say, to the extent that
t hat habeas court changed -- reversed --

MR, MAZE: Right.

JUSTICE BREYER: -- or left open or told the
lower court: Do this over; to that extent, it is a new
judgnment. And that -- that woul d get them where they
want to go.

MR. MAZE: And you just answered
Justice Kennedy's question. The question in this case

is: \Wat changed? If you'll look at the district
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court's opinion, its order fromthe first case -- it's
page 228 of the opinion -- it said: The Court finds
that this case nust be remanded to the State court for
resentencing on the existence of mitigating

ci rcunst ances, rather than two. Justice Kennedy's
guestion was --

JUSTI CE BREYER: Wait. Wait. Wait. Wit
right there. | would have read that to say that what he
said was: Vacate the sentencing part.

Now, you say: Well, vacate the sentencing
part; fine. Now we |ook at the second judgnent, and we
say: It's a new judgnent. Onh, but it isn't.

MR, MAZE: Right.

JUSTI CE BREYER: Insofar as that habeas
didn't tinker with it. But they did tinker with it,
because they vacated the sentencing part.

Now, why doesn't that work? And his
argunent is, that works nuch easier for the judges, much
easier for everybody, than to try to figure out whether
a claimcould have or couldn't have been raised, whether
a sentence was changed fromsix years to five years, or
who knows what we are going to get into; et cetera.

MR. MAZE: Because it's one of two things.

Ei ther you vacated the entire judgnment and the

convi ction and sentence are put back together -- they
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are -- it is a new judgnent altogether. O vyou |ook at
specifically what the constitutional infirmty was that
the Court identified in that case.

The answer to Justice Kennedy's question is:
There are four things under Al abama |law at the tinme of
this case that were necessary to have a death sentence.
The first was an indictnment with an aggravating
ci rcunstance. The second was a conviction of a capital
offense. The third was the State announci ng an
aggravating circunstance. And the fourth was a penalty
phase recomendation fromthe jury that was unani nous.

When this case went back, all four of those
things were carried over fromthe first trial. W
didn't do any of those things again. They were all
carried over. They are relics fromthe original trial.
The only thing new that happened was we added the two
mtigators to the weighing calculus and it was
rewei ghed. And we know that is true fromthe district
court's opinion in the second case.

M. Magwood cl ainmed that he could bring a
cl ai m agai nst the fact that we didn't re-enpanel the
penal ty phase jury, which, again, is a sentencing claim
and the district court said no, the State court didn't
have to re-enpanel the jury to give another

recommendati on, because that wasn't the problemin the
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first case. The only problemin the first case was not
having the two additional mtigators. And under the
sanme rationale, the State's announcenent of the
aggravator was also a relic fromthe first case. And in
fact, we know that, because in the circuit court's
opinion in the first case, it specifically told the
State court: If you will weigh the sanme aggravating

ci rcunst ance agai nst the four instead of two, we won't
guestion your judgnent.

JUSTI CE BREYER: This argunent -- | am
making it up, but | nmean, he doesn't have to apply these
argunents -- but it seens to nme that the argunent
against this is: Wat you are proposing is too
conplicated. There are thousands of these in the courts
of appeals. Al you would like is you would |ike the
court of appeals to | ook back and say: Wat part of the
original sentence did the district court, habeas,
vacat e?

MR, MAZE: Right.

JUSTI CE BREYER: Not | ook into the reasons
for it, et cetera. Because once we start going into the
reasons for it, the litigation is just going to
nmushr oom

MR, MAZE: Right.

JUSTI CE BREYER. And -- and, you know, you
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have this new wi tness but not that new w tness, et
cetera. So his argunment is one fromsinplicity. Start
with the judgnent. Second, keep it the sane insofar as
the district court didn't vacate it. And deal with it
as a new judgnent, which it is, insofar as they did.

MR. MAZE: There is a sinple answer to why
t he Federal courts can deal with this, and we know t hey
can deal with it. And the answer is: \Wen this happens
on direct appeal in a Federal prisoner's case -- for
exanple, if a Federal prisoner says you shouldn't have
enhanced nmy sentence for this one reason, and he gets a
remand where the sentence is vacated, he is resentenced
and it conmes back up -- the circuit courts are
unani nous. They all say you can't chall enge ot her
enhancers fromthe original sentence because you could
have raised it the first tine. | can give you case
after case after case where they have done that. A good
exanpl e: Judge Posner had the case U S. v. Parker 101
at 3rd 527, where he says the exact same thing and his
analysis is exactly what we are saying. A party cannot
use the accident of a remand to raise in a second appeal
an issue that he just as well could have raised in the
first appeal. And the principle is exactly the sane,
that the Federal courts in State habeas wll ook to see

is this was an issue you could have raised the first
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time, and if it was, you are out.

It would make no sense under AEDPA for a
Federal prisoner on direct appeal to give the U S
government a finality interest in enhancers that coul d
have been chall enged the first tinme, but not to give the
sane finality interest to States when they are com ng
into Federal court under AEDPA for aggravators that have
been challenged the first tinme. Again, the whole
pur pose of AEDPA was to give finality to the State. |If
Federal governnment is going to get a greater interest
than the States, then AEDPA is conpletely -- | nean,
it's just conpletely wong.

Now, anot her problemw th Magwood' s ar gunent
is, he is going to kill an entire line of cases, the
Kyzer cases, where you can challenge good tine credits,
parole credits. |If you renmenber, in Kyzer, you said if
you are chall enging your good time, you can raise that
in a 2254 petition. Now, under Magwood's rule, if you
read it as a second or successive application against a
judgnent -- let's assune that you' ve lost in your first
habeas, so your first petition is now done and you have
lost. Good tine credits are taken away fromyou. Under
this Court's precedent, you raised that in a 2254
petition, but that petition will be the second petition

under the sane judgnent. And he would be barred because
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the good tinme credit clainms would neet an exception.
It's not new facts or |law that proves he's innocent, and
therefore it is barred.

The only way that the circuits have been
able to deal wth that situation is exactly the way the
State's saying here and that Justice Scalia is saying.
You ask the question first: |Is this a claimthat has
been avail able before? And if it's not a claimthat was
avai |l abl e before, and because it's a good tinme claim
that wasn't, then you say this is not a second or
successive application, because it is the first
application in which he could have brought the claim
That's directly --

JUSTICE G NSBURG And M. Fisher uses the
word "claim as -- differently.

MR MAZE: Yes.

JUSTI CE G NSBURG He makes a distinction
between "issue" and "claim" Yes, it's the sane issue;
could have been -- the issue could have been raised
earlier, but, he says, it's not the sanme claim And the
statute uses the word "claim™

MR MAZE: | have two answers to that, if |
can, Justice Gnsburg. The first is: This Court has
defined a claimin Gonzalez v. Crosbhby, which is a 2254

case, as the assertion of a ground that entitles the
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Petitioner to habeas relief.

If you' Il look at the question presented,
Magwood agrees that this -- this says at the end: "The
Petitioner could have chall enged his previously inposed
but now vacated sentence on the sane constitutional
grounds.” If the claimis grounds that can give you
relief and he admts that it's the sane grounds he could
have gotten relief on the first tine, it is the sane
claim

Now, to the extent he is telling you this is
a new injury, that -- the snoke exanple that M. Magwood
is talking about, we disagree with that; to the extent
that he would be right, the difference is in this case,
he asked us to blow the snoke at hima second tine.
Renmenber what happened in the first proceeding. Mgwood
didn't challenge the aggravating circunstance, and then
when we got to the court of appeals, he asked
specifically the Eleventh Crcuit to send this case back
for resentencing so that the four mtigators could be
wei ghed agai nst the original aggravator. He asked for
this to go back and to -- asked to have the aggravator
applied to himagain. So he invited the error. This is
not like a normal civil case where --

JUSTI CE SCALI A:  What -- what woul d happen

if it had been sent back on this ground, but there was
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anot her ground that he had appeal ed on which the Court
never reached?

MR, MAZE: Right.

JUSTI CE SCALI A2 Ckay. Wuld he still be
able to raise that one on habeas?

MR, MAZE: Yes. And again, the reasonis --
it's just like you said in Espinoza yesterday -- you get
one full and fair opportunity to litigate a claim |If
you raise the claimin the first petition, it's not
abusive, as this Court said it in MC eskey, because
McCl eskey says it is only abusive if you could have but
didn"t. And this Court's really already answered that
guestion in Slack.

JUSTI CE KENNEDY: | think you are right, but
McCl eskey was pre- AEDPA

MR MAZE: |t was.

JUSTI CE KENNEDY: Wat was the answer under
AEDPA to Justice Scalia's probl enf

MR MAZE: | think it's the sane, and the
reason | say that because in Slack, you had a first
petition that raised an exhausted claim It was
di sm ssed. He raised what everybody acknow edged was a
second in tinme petition, but you said because he didn't
get an adjudication on the nerits, we're going to |et

himdo it again. The same thing happened in
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Martinez-Villareal.

JUSTI CE KENNEDY: But we just found that to
be successive under the words of the statute?

MR MAZE: Right. But in Panetti -- if you
remenber, in Panetti, he raised a -- he did not raise a
Ford claimthe first time around, and this Court said
yes, if we |looked at it only a second in time, this
woul d be barred, but we defined second or successive
application under the abuse of the wit doctrine. And
because this was the first tine this claimwas right you
allowed himto do it and called it a first application,
and the reason was because he couldn't raise it the
first tine.

Now, back to the point --

JUSTI CE G NSBURG | thought your answer to
Justice Scalia's point: Suppose it was raised but the
Court didn't decide it.

MR, MAZE: Right.

JUSTICE G NSBURG  Your test, | take it, is
that he nust have one full and fair opportunity to
litigate the question; that nmeans to raise it, to have
it aired, and to have it decided.

MR. MAZE: Absolutely. The point would be,
it's not an abuse of the wit if you raise a claimthe

first tine but don't have the chance to have it
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adj udi cated. You abuse the wit, as this Court has
al ways said, by having a chance to raise the cl ai mbut
then not doing it.

JUSTI CE BREYER: That's what they raised --
your viewis a sinple rule, no matter how many judgnents
there are.

MR, MAZE: Right.

JUSTICE BREYER: If this claimcould have
been rai sed and woul d have been fully adjudicated had it
been, it's barred.

MR MAZE: Yes.

JUSTICE BREYER: But if either it couldn't
have been raised, or if it could have been rai sed and
woul dn't have been fully adjudicated or was not fully
adj udi cat ed, not barred.

MR. MAZE: Yes, that's it. And that's
directly inline --

JUSTI CE BREYER: And applied to everything.

Can we reconcile that wth the | anguage?
Does it work in ternms of the |anguage?

MR. MAZE: \What this Court has done since
AEDPA came out on two different occasions, has said the
second or successive petitionis a termof art, which
woul d gi ve substance in our previous habeas corpus

cases, the abuse of the wit doctrine cases.
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This Court has always said since AEDPA cane
out that we have to define the termby |ooking at what's
an abuse of the wit. And that's what the circuit
courts have done. The circuit courts are applying the
sanme rule that we have given you, which is precisely
what Justice Scalia said earlier.

JUSTI CE BREYER: One judgnent. One
judgnent. Never cone up on appeal. Yes, it did, the
first one. And let's see. There were 15 issues that
were raised. They only answered -- you know, they
answered one. Now we go back and then five years |ater
he wants to bring up a different one. Fine. You can do
it. Not second or successive.

MR MAZE: Can you repeat? |'msorry.
| ost you.

JUSTICE BREYER. It -- it's there in the
case.

MR. MAZE: Ckay. The claimis avail able.

JUSTICE BREYER: It's one judgnent. He
makes five clains.

MR. MAZE: Ckay. Right.

JUSTI CE BREYER: The district court doesn't
deci de, for sone reason, | don't know, nunber 3 or 4.
Maybe | -- maybe it's not realistic, what | say. Let ne

t hi nk about it some nore.
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MR, MAZE: Okay. Wile you are doing that,
| want to make anot her point.

CH EF JUSTI CE ROBERTS: Well, now, just to
followup: |It's very realistic. | think a reasonable
judge m ght decide: Look, if I can dispose of this case
on ground one, you know, why should I go and deci de al
t hese other issues, which may be difficult?

MR MAZE: R ght. And it does happen.

CHI EF JUSTI CE ROBERTS: Yes. And so |
assune your point is that he can raise -- he can raise
again issues that he raised before; it's no fault of his
that the Court didn't reach --

MR, MAZE: Yes, that's right. Because he
didn't have the full and fair opportunity to have it

adjudicated. Now, in this --

JUSTI CE BREYER: Full -- see, he filed his
petition -- this would get rid of -- | think there
are -- | amworried about that there are cases out there

that say the opposite. But we get rid of all those
cases, if there are any, and you just say that he has
not had the full opportunity to have the litigation on a
claimthat he did raise.

MR, MAZE: Right.

JUSTICE BREYER O if he couldn't have

raised it, it doesn't matter if there was one judgnment
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forever. He can raise it again and again, as long as he
only does each one once, and they are not second or
successive even if they appear in petitions 1, 2, 3, 4,
5 6, and 7.

MR. MAZE: That seens to be what the Court
said in Martinez-Villareal.

JUSTI CE SCALIA: Well, he'd have to bring
themall in petition, too. You can't say, you know,
there are five that weren't reached and bring a separate
habeas reach for each one of the five. At first habeas,
you woul d have to bring all of them right?

MR MAZE: Right. And in the forum-- and
in the forumrule, nunber 9 in the instructions, in big,
bold letters, inforns the Petitioner: You have to raise
every claim subject to the fact that you will lose it
if you don't.

Now, | want to bring up a point on why this
matters to the State. On page 48 of our red brief, we
showed you sone statistics about the nunber of clains
the Petitioners bring, but what we didn't cite -- it's
on page 51 and 52 of the sanme study. The study shows
that after AEDPA, 13 percent of capital habeas petitions
nationwde -- and if you take Texas out, it's actually
18 percent -- are granted. 70 percent of capital habeas

petitions that are granted are granted on penalty phase
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clainms alone. |In Al abama, we | ooked, and we haven't
found a conviction-based grant in over a decade, but we
have had two penalty phases in the last two years.

So what M. Magwood is doing is asking you
to adopt the rule that, 10 percent of the tinme, would
put the State and district courts in the position of
relitigating an entire capital habeas case. And what we
showed you was capital habeas proceedi ngs are the
absol ute nost tinme-consum ng cases in the district
courts. And he's wanting you to throw away the abuse of
the wit doctrine and the successive petition doctrine
in cases where there was a |limted grant in the first
case. And it --

CHI EF JUSTICE ROBERTS: It's not the whole
case. | mean, he concedes that the conviction can't be
chal l enged. It's just the sentencing aspect.

MR. MAZE: Right. As the point we have been
making with Justice Alito, | just don't see where he can
make that distinction between conviction and sentence.
And if this Court just conmes back and says: New
judgnent neans it resurrects, | can assure you that the
next petitioner will conme along and say: | am not
maki ng the same concession that M. Mgwood did;

j udgnent neans conviction and sentence, see Burton. And

he's going to raise 50 repetitive clainms fromhis
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conviction and fromhis original sentence. And then we
have the problemthat the Federal district courts are
already dealing with, if the habeas petitions, as we
showed in the brief --

JUSTI CE SOTOVMAYOR: |'msorry. Wuldn't
col l ateral estoppel block the relitigation of al
sentencing -- resentencing issues that were decided that
were identical ?

MR. MAZE: No, Justice Sotonayor, and the
reason is collateral estoppel is a res judicata
principle that doesn't apply to Federal habeas
proceedi ngs. That's the reason that the abuse of wit
doctrine and the successive petition doctrine were
created. Wen you go all the way back to Salinger --

JUSTI CE KENNEDY: What -- what case do |
read that supports that proposition?

MR, MAZE: Sali nger.

JUSTI CE KENNEDY: | -- | had thought that
| aw of the case issue preclusion would apply.

MR. MAZE: No. The Court has always said
that res judicata in -- fornms, and the case to | ack back
tois all the way back to Salinger. If you renenber
Sal i nger, he had two habeas petitions. The first one
raised a claimon which lost. The second petition

rai sed exactly the sanme claim and he | ost again.

46

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

And the Federal CGovernment -- the reason he
| ost is because they said it was barred by res judicata,
in this case claimpreclusion. It went up to this Court
and this Court said res judicata doesn't apply in
Federal habeas proceedings, so that court is wong.

But we understand the problens the courts
are going to have because there is no res judicata;
therefore we are creating this abuse of the wit
doctrine, this equitable doctrine, that will allow the
courts to deal with the law of collateral estoppel. The
only thing that M. Magwood has been able to cite --

JUSTI CE SCALIA: | guess if res judicata
applied, you wouldn't bring habeas in the first place on
an i ssue that was wongly decided, right? If it was
deci ded res judi cat a.

MR. MAZE: Yes. Right.

JUSTI CE SCALI A: And so your -- your habeas
cl ai mwoul d be barred.

MR MAZE: Right. And -- and again, a
further point would be that, you know, M. Magwood keeps
saying that just because he won, this was different.

But --

JUSTI CE KENNEDY: Well, the old -- the

former rule of course, was that you could bring wit

after wit after wit.
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MR MAZE: Yes.

JUSTI CE KENNEDY: Was it -- was M eskey
the first time that that -- that that was forecl osed?
No.

MR MAZE: No.

JUSTI CE KENNEDY: That -- that just -- that
just incorporated a whole body of |aw which was very
much |i ke issue preclusion, was it not?

MR, MAZE: Yes. No. The courts always said
it is anodified sort of res judicata, but they are
different in sonme respects. You can use it sort of as
an anal ogy, but they are different. The Court has said
res adjudi cata doesn't apply; that's why we have to have
this simlar doctrine because without it you could raise
repetitive clains. It was the whole reason that the
rul e cane into existence.

JUSTI CE BREYER: \What happens if in the
first trial, the |l awer thinks, you know, | have two
clainms here; one is nmediocre and one is great. And |I'm
not going to win in the court of appeals unless | nake
the great one; just forget about the nediocre. And he
brings it and he wins. ay? Now he goes back. Now
can he make the nedi ocre one?

MR MAZE: No. |If he didn't raise it the

first time, he has lost his opportunity. That's Wng
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Doo. The very first case that this Court ever decided
under abuse of the writ principles, Wng Doo raised two
clains, but the second claimhe decided wasn't good
enough. He failed to put on evidence and abandoned it.

JUSTI CE BREYER: So he better put in
ever yt hi ng.

MR, MAZE: Right.

JUSTICE BREYER. And if he puts in
everything and they don't reach the other ones, he's
okay, because he can raise it again.

MR MAZE: Right. And we will let himdo
t hat .

I f the Court has no further questions.

JUSTI CE STEVENS: Let nme just ask, is this
the cases in which the claimis he's ineligible for the
deat h penal ty?

MR. MAZE: The underlying claimitself.

JUSTICE STEVENS: And is that -- is that a
meritorious clain®

MR. MAZE: The first -- the first answer is,
the claimitself is that | have did I have fair notice
in 1978 that | could get the death penalty? The claim
itself, no, is not neritorious, but of course that's our
opinion. The Eleventh Circuit hasn't decided that issue

yet, nor has it decided what has al ways been our
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principle argunent: this claimis also procedurally

def aul ted because he didn't fairly present it to the
State courts. The State courts never had an opportunity
to decide this fair warning claim--

JUSTI CE STEVENS: The nerits of the clains
have never been deci ded?

MR, MAZE: Not -- not by the State courts
because it wasn't fairly presented to them The only --
only court to have even tal ked about it was the district
court.

But again, the Eleventh Circuit hasn't dealt
with it because second or successive is a jurisdictional
question, and if the claimis second or successive, then
it's barred and we sinply haven't gotten to it.

Agai n, Your Honors, all we are asking you to
do is uphold the abuse of the wite doctrine for the
same reason the Court adopted it in 1924 all the way
t hrough AEDPA, and that is we are going to force
petitioners to raise every claimthey could the first
time, so we prevent the State, the victims famly and
the Federal court from going through second or third
rounds of Federal habeas litigation on grounds they
coul d have raised the first tine.

| f the Court has no further questions | wll

cede ny tine to the Court.
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CH EF JUSTI CE ROBERTS: Thank you, M. Maze.
M. Fisher, you have 2 m nutes remaining.
REBUTTAL ARGUMENT OF JEFFREY L. FlI SHER
ON BEHALF OF THE PETI TI ONER

MR. FI SHER: Thank you. Let nme make two
poi nts, Your Honor.

If I leave you with nothing else, think
about the argunent that you just heard that again and
agai n tal ks about abuse of the wit, abuse of the wit,
abuse of the wit. Well, there is now a statute that
occupies this field, it's section 2254. And abuse of
the wit principles apply only if a petition is second
or successive. So if this Court does nothing else, it
has to define that term and we are the only ones who
have given you a definition of second or successive.

And Congress nmade that decision for a
reason. It thought it was fair to inpose strict burdens
oh relitigation to the extent that the defendant | ost.
But when he wns, and gets a brand-new trial or a
br and- new sent enci ng hearing --

JUSTI CE SOTOVAYOR: Can we go back to
Justice -- to the Chief Justice's exanple to you at the
very begi nning of your argunent?

MR. FI SHER  Pardon ne?

JUSTI CE SOTOVAYOR: To the Chief Justice's
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ar gunent .

MR FI SHER:  Yes.

JUSTI CE SOTOVAYOR: There is an order to
resentence, to reduce a sentence from10 to 8 years.

The prior sentence was vacated. There is a new
proceedi ng, a new Booker type 35538 proceedi ng where the
j udge is thinking about everything, and he says | am
going to reduce it from10 to 8 years. | am/l eaving
everything el se the sanme, because there was no argunents
about it; there is no anything about it.

Does your rule then nmean that that
petitioner can conme back and say, ny fine was wong, ny
supervi sed rel ease was wong, other convictions, other
sentences that were consecutive or concurrent are w ong?

MR. FI SHER  Probably not. But let ne tell
you, Justice Sotomayor, that question can arise only in
a Federal situation. It cannot arise under section 2244
whi ch gets to the other inportant point | wanted to
make.

The State keeps tal king about what the
district court said. Well, when the State -- when this
case went to the Eleventh Grcuit the first tinme, the
State made it very clear. It conplained, it said the
district court can't remand this to the State courts, it

can't mcromanage what a State court does.
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Al it can do -- and,

Justice Scalia, this is, |I think, nost clearly put in
your W1 ki nson concurrence is order the rel ease or not.
The Federal court in this case ordered Magwood's rel ease
fromthe death penalty unless the defendant -- unless
the State wanted to elect to have a brandnew sentencing
pr oceedi ng.

Now, the State elected to do that,
and had every right to do it. But Magwood al so had
every right to insist on every constitutional protection
in that circunstance.

And if | might finish this
sentence, M. Chief Justice, when he -- we agreed if
that M. Magwood had not properly preserved this
argunment the second tinme around, it would be
procedurally defaulted. And if the State wants to make
that argunment on remand, it can. But understand that
the State's argunent is asking you to say that a claim
is barred from Federal habeas even if the defendant
conpletely properly raises it the second tinme around and
loses it and wants to then bring it to the Federal
courts.

CH EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 12:01 p.m, the case in the
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above-entitled matter was submtted.)
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