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PROCEEDI NGS
(10: 02 a.m)

CH EF JUSTI CE ROBERTS: W’ Il hear
argunent first today in Case 08-1198, Stolt-N elsen S A
v. Ani mal Feeds I nternational.

M. Waxman.

ORAL ARGUMENT OF SETH P. WAXNMAN
ON BEHALF OF THE PETI TI ONERS

MR, WAXMAN: M. Chief Justice, and may it
pl ease the Court:

Unlike courts, arbitrators derive their
authority solely fromthe consent of the parties to a
particul ar agreenent.

That agreenent determ nes not only what the
parties have agreed to arbitrate, but just as
fundanentally, with whomthey have agreed to do so. And
when the agreenent reveals no intent, no neeting of the
mnds to add participants, but the arbitrators
nonet hel ess extend their reach to hundreds of parties of
ot her contracts, they violate the basic principle
reflected in the FAA that their authority is created and
ci rcunscri bed by an agreenent.

The decision to i npose class proceedings is
not the kind of incidental procedural matter that
arbitrators have to resolve in order to discharge their
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responsi bilities under the foundational agreenent.

JUSTICE G NSBURG M. Waxman, there’'s a
prelimnary question in this case, and that is: There
was one agreenent, undoubtedly signed by both sides,
and that was the one to submt to the arbitrator the
guestion whether the arbitration clause permtted cl ass
treat nent.

The arbitrators answered that question,
whi ch they were given authority to do so by both sides,
and the Second Circuit said that the arbitrators
answered within the ball park.

If we agree with that, then there's nothing
el se to consider in this case.

MR, WAXMAN: | respectfully disagree,
Justice G nsburg. The arbitrators -- the agreenent
reflected in paragraph 7 of the suppl enental agreenent
-- that is, to proceed to arbitration under the auspices
of Rules 3 through 7 of the AAA rules, and Rule 3 itself
contenpl ated precisely submtting precisely the
contract issue that the Bazzle plurality said should go
to the arbitrators. That is, |looking at the arbitration
clause itself, does it objectively reveal an agreenent
anong the two parties to permt or prohibit class or
consolidated treatnment, or is it truly silent?

That is a question of contract

4
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interpretation. That is the question that was submtted
to the arbitrators.

There is a separate statutory question that
arises if the answer to the contract question is nunber
3. There is no neeting of the mnds. It is truly
silent --

JUSTI CE BREYER: But there is no such answer.

MR WAXMAN.  Excuse ne.

JUSTI CE BREYER: | thought, in contracts,
there is no such answer. Wen you interpret a contract
and it doesn't say, you try to figure out -- | used to
be taught that; probably I amway out-of-date -- you try
to figure out what a reasonable party woul d have
i nt ended.

MR. WAXMAN: Justice Breyer --

JUSTI CE BREYER: And | thought that's what
Bazzl e said, that --

MR. WAXMAN: | very -- | very nmuch doubt
that you are way out-of-date. |If you are, | shudder to
think where | am But let nme be clear --

JUSTI CE BREYER: Not as out-of -dat e.

(Laughter.)

MR WAXMAN: | hope | amas up-to-date as |
need to be to provide a coherent, correct answer.

My proposition is twfold, and only the
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second part gets to your question.

The first is that the arbitrators in this
case decided the contractual question, the -- did the
parties have a neeting of the mnds, yes or no? And if
So, was it?

JUSTI CE BREYER  Yes.

MR. WAXMAN:  And the arbitrators then went
on to say: Even though there is no neeting of the m nds
obj ectively reveal ed, nonetheless we are going to apply
a background rule that puts the burden on the party
opposing arbitration to prove that there is an intent to
precl ude.

So, we're establishing that the --

JUSTI CE BREYER: | see that now, but then --
but there are two separate questions.

MR. WAXMAN:  Exactly.

JUSTI CE BREYERT M question was, first, the
sanme as Justice G nsburg.

MR. WAXMAN:  And | have an answer --

JUSTI CE BREYER And | have a question for
you on that, because in reading these briefs, | thought
your description of who is to decide this nmatter of
whet her there is to be a class action was just what you
said: The question of who should decide it is a matter

for the parties.
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MR. WAXMAN:  The question --

JUSTI CE BREYER: So when | | ooked at --

just have been reading Bazzle three, five tinmes, and there

seened --
MR, WAXMAN:  Well, you are nowhere near
to me, then

JUSTI CE BREYER Al right. But what it

up

seens to say is that that's a matter to figure out from

a contract and background circunstances. |n Bazzle,
the contract was: Any -- all disputes relating to this
contract.

Here, it doesn't say that. It says: "Any

di spute arising fromthe performance, term nation, or

maki ng of the contract."”

Now, a class-action determ nation does

relate to. Mybe it doesn't arise out of, okay? That's

an argunment .

MR, WAXMAN: Yes. No, no, no --

JUSTI CE BREYER. So why are all these briefs

sayi ng that what Bazzle said was: Wenever this is

silent, it goes to the arbitrator; the who question is

answered at arbitration.

| can't find it saying that.

MR. WAXMAN:  No, no, no. Wat -- and |
interpreting the plurality opinion that you wote --

7
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you and three of your coll eagues.

JUSTI CE BREYER Yes, | know. | know. But
what | actually thought doesn't matter. Wat matters is
what is said.

MR. WAXMAN:  Ckay. Well, our
understanding -- what Bazzle said is, at the very
begi nning of the opinion -- |ook, here's the case: The
South Carolina Suprene Court found that the arbitration
clause is truly silent, and it then applied a rule of
State law that says, if it's silent, class treatnent
will be permtted. W granted certiorari in this case
to deci de whether that rule of South Carolina | aw
applied to this case is precluded by the FAA, which
requi res actual consent, not coercion.

Now, what the plurality in Bazzle, with
respect, said is: W can't reach the | egal question,
the statutory FAA question on which we granted review,
because we can't be certain that the contract really is
silent. To be sure, there’s no express provision, but
Bazzle -- the Bazzle plaintiffs say that it is silent,
and Green Tree says, no, if you |look at other words in
it, including the right to choose each arbitrator for
each arbitration, it's not -- the South Carolina courts
answered the question, but they are not the ones,

because when you are tal king about a question of the
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interpretation of a contract that has commtted to
arbitration, that is for the arbitrators to decide. The
arbitrators have to deci de whether there was actually a
nmeeting of the m nds.

JUSTI CE BREYER: Now, you're -- so the
answer to Justice G nsburg's question is, as to the who
guestion, who shall decide whether or not in your case
class actions are perm ssible?

MR, WAXMAN:  And the --

JUSTI CE BREYER: The who question in Bazzle,
because of the contract and background, was the
arbitrator.

MR, WAXMAN:  If -- yes.

JUSTI CE BREYER: The who question here,
irrespective of the contract is the arbitrator for the
reason that Justice G nsburg said. There's a separate
saying: You are the who; you, arbitrators, are the who.

MR, WAXMAN:  Yes.

JUSTI CE BREYER: So now we | ook to the what.
They then decided it.

MR. WAXMAN: Exactly. So in Bazzle --

JUSTI CE BREYER: What -- what did they decide?
And you are saying that's wong. And there you run into
all the authority, M sco, who used to be in other
pl aces, saying when the arbitrator says sonething,

9
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in Marrs, followit. That's what you are

MR. WAXMAN:  Right. Exactly. And -- and this
s exactly the sane answer to that question
presented when it was granted review, that
-- there was an interpretation of the
Bazzl e, and an application of a |egal
that interpretation. The who for what --
ties actually intended is the arbitrator.
the Bazzle plurality, together wth Justice
h deci ded.
The question that arises, the | egal question
only if the arbitrators say there was no
he m nds: So what rule does the FAA all ow
as a matter of Federal law? That is for
you didn't reach it because the prelimnary
whet her the contract was really silent, the

estion, wasn't answered. And you remanded

JUSTI CE STEVENS: M. Waxman, can | ask this
guestion? Assune the contract expressly

| ass arbitration. Wuld you agree that was

MR WAXMAN: If it expressly authorized it?
JUSTI CE STEVENS: Yes.
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MR. WAXMAN:  If it expressly authorized
class participation, obviously, we would have no
argunent that the parties had not agreed to it.

JUSTI CE STEVENS: | understand, but would
you agree that would be consistent with the law, to
enforce such a provision?

MR WAXMAN:. MWy -- | have a --

JUSTI CE STEVENS: That is, does the Federa
statute prohibit that kind of provision?

MR, WAXMAN:  No, certainly not.

JUSTI CE STEVENS: Oh.

MR. WAXMAN: | nean, the only reason -- the
only reason |I’m hedging -- and | don't nean to hedge, but
trying to be thoughtful -- is that this Court expl ai ned
in Mtsubishi, in the context of the arbitration of a

Sherman Act agreenent, and subsequently in Gl ner and
other statutory cases, that in determ ning whether class
participation or sonme other formof renedy is or isn't
available, there is a two-part inquiry.

The first part is: Wat was the scope of
the arbitration agreenent? Wat is it that the parties
have agreed --

JUSTI CE STEVENS: And you woul d agree that
if they phrased their order a little differently and
said we think that the best reading of this agreenent

11
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is that the parties intended to authorize class
arbitration, then you would have no case?
MR. WAXMAN:  Then we woul d have review only
under the -- | don't know that | would characterize it
this way, but what Justice Breyer characterized, the

Marrs standard of review, that is, you would have to

show - -

JUSTI CE STEVENS: That there was manifest
di sregard —-

MR, WAXMAN: -- manifest disregard, and a
mani f est --

JUSTI CE STEVENS:. And you woul d not contend
-- you are not arguing that that would be manifest --

MR. WAXMAN:  No, our -- and the petition in
this case presented the question as given, presented the
i ssue of contract construction as given, that the
contract itself was silent, not only in the sense that
it didn't include an express provision or prohibition,
but also that it reflected no neeting of the mnds. It
obj ectively reveal ed no neeting of the m nds, |ooking
not only at the actual text of the contract, but also
| ooking at the other indicia -- objective indicia of
intent that courts use to --

JUSTI CE STEVENS: What, in your view --
what, in your view, were the arbitrators asked to decide

12
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by the subm ssion by the parties?

MR. WAXMAN: The arbitrators were asked to
deci de whether the arbitration agreenent objectively
reveal s consent to prohibit, permt -- whether it
reveals a neeting of the mnds to prohibit class
treatnent, permt class treatnent, or whether it was
truly silent.

JUSTICE ALITO Didn't you just --

MR WAXMAN:  And if you | ook at --

JUSTICE ALITO D dn't you just say that the
parties agreed that there was no neeting of the m nds on
this issue?

MR WAXMAN:  Well, no, no, no. The
parties that -- | nmean -- we actually -- let nme step
back and give -- and give the history of it.

This case arose immediately in the wake of
Bazzle. GCkay? They sued in court; we obtained an order
affirmed by the Second Circuit sending themto
arbitration. Bazzle is decided, and we’'re all | ooking
at Bazzle, and we decide -- like the AAA, which has
filed an amcus brief in this case, and said it drafted
these rules in order to provide a procedure to answer
the Bazzle contract interpretation question; the AAA
says, we don't have any view about the statutory

question that arises fromsilence -- so we drafted a
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suppl ement al agreenent that, in paragraph 7,

i ncorporates the

AAA Rul es 3 through 7.

And the AAA Rule 3, which is included on

page 56 of the joint appendi x, is headed "Construction

of the Arbitration Clause.” And it requires the

arbitrators in this arbitration to determ ne, quote, "on

construction of the arbitration cl ause, whether the

applicable arbitration clause permts the arbitration to

proceed on behalf of or against a class.” The, quote,

"cl ause construction award. "

Now,

the legal -- the arbitrators in this

case concluded that it neither permtted nor prohibited,

either by its express terns or by reference to other

objective indicia of intent --

JUSTI

don't under st and

CE STEVENS: I'ma little bit puzzled.

how sonmething -- if you ask

whet her sonmething permts it, and if it doesn't prohibit

it, doesn't it a

fortiori permt it?

MR WAXMAN: It -- in the context of the

Federal Arbitrati

nore tines than

on Act, which this Court has nade cl ear

can renenber that the central purpose

is to ensure that private agreenents to arbitrate are

enforced according to their terns, the question is:

Have the parties

the m nds?

agreed to it if there is a neeting of

14
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If no neeting of the mnds is objectively
reveal ed, under the FAA, the arbitrator exceeds his
authority in requiring class arbitration. It's -- there
is no consent. And if there is no consent, the |egal
rule under -- the hallmark principle of the FAAis this
is a private consensual matter. This is not a court
exercising public coercive authority. | nmean, the --

JUSTICE ALITO What is your understanding
of what M. Persky says at 77a of the joint appendi x?
He was -- | take it he was counsel for Aninmal Feeds? |Is
that right?

MR WAXMAN:  Correct. He --

JUSTICE ALITO And he says all the parties
agree that when a contract is silent on an issue, there
has been no agreenent that has been reached on that
i ssue; therefore, there has been no agreenent to bar
class arbitrations.

MR. WAXMAN: Right. | --

JUSTICE ALITO So then | don't understand
what issue there was for the arbitrator to --
arbitrators to decide --

MR. WAXMAN:  They --

JUSTICE ALITO -- other than to inpose a rule

like the rule that had been adopted by South Carolina.
But that would not be within their power, unless they

15
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could presumably find that rule in Federal maritine |aw
or New York | aw.

MR WAXMAN:  Correct. | nean --

JUSTICE ALITO So what was the issue for
themto deci de?

MR. WAXMAN:  So here's was -- here’s what the
i ssue was. They said the contract is conpletely silent
and, as you quoted on page 77, the part -- there's no
nmeeting of the mnds on this issue at all. That was
their position about the construction of the contract.

Qur position about the construction of the
contract was that, in fact, although there is no express
provi sion one way or the other, this is a maritine
contract, and the -- and nmaritinme law is ascertai ned by
custom and practice. And we introduced evidence in the
formof affidavits that were unrefuted that since the

days of Marco Pol o, these types of spot voyages have

been --

JUSTI CE BREYER. That -- isn't that -- you
and | have a contract. 1'll ship you 17 pounds of durum
wheat, and you will pay ne $43. |In the neantine, a

green wormeats up all the durum wheat, and therefore
they can't send durum wheat; they send sone duhu wheat.

Al right? Question: |Is the contract
valid or not?

16
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MR WAXMAN: | don't owe you

JUSTI CE BREYER: Answer: W have courts for
t hat purpose. W have arbitrators for that purpose.

MR. WAXMAN:  Exactly.

JUSTI CE BREYER: Arbitrators wll ook to
see what it says. |If it says nothing, they will try to
determ ne what the parties thought. |If they can't
determ ne what they thought, they will look to custom
anal ogy, et cetera. Now --

MR WAXMAN:  No.

JUSTI CE BREYER. They won't?

MR WAXMAN: In -- in the -- in the context
of -- in the context of a court that has jurisdiction
over a dispute and exercises coercive power, it has to
get to an answer.

When you are tal king about private
arbitration, where the nodel is a private agreenent to
resol ve things between two parties, this -- under the
FAA, the arbitrators get their authority only as to

matters as to which there i s consent.

And there is -- going to Justice Alito's
gquestion, there was consent. It was submtted for
pur pose of determ ning whether -- if you |look at the

contract and | ook at background rules and | ook at parol
evi dence and | ook at custom and practice, can you

17
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di scern whether, as -- as you put it in -- in the
opinion in Howsam Justice Breyer, whether the contract,
gquote, "objectively reveals an agreenent” by the two
parties.

JUSTI CE SCALIA: But that's the sane before
courts. That's no different. | mean, yes, a court has
to conme to a decision, but so does an arbitrator. And |
really -- I really don't understand what it neans to say
that the contract does not cover it. | nmean, the -- the
contract either requires it or does not require it.

And if the contract is silent, either the
court or the arbitrator has to decide what is the
consequence of that silence, in |light of the background,
inlight of -- of inplied understandings. |Is the
consequence of the -- of the silence that a cl ass
arbitration is permtted, or is the consequence of the
silence that it is not?

But those are the only answers. The
contract requires it or the contract doesn't require it.
| don't know anything in between -- the contract is
silent. If the contract is silent, it's up to the court
or the arbitrator to decide what that silence neans.

MR. WAXMAN: Exactly. And -- and maybe the
anbiguity here is the fluidity of the term"silence."

"Silence" can nean there’s no express

18
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provision. "Silence" could also nmean, well, if you | ook
at other words in the text of the contract, you can't
wor k your way through to conclude that there was in fact
an intent.

It also may nean -- and this is the sense
that | amusing it in, and | think the sense that the
arbitrators have authority to do, is to say, well,
let's look and see, for exanple, if there is customand
practice that would informthe backdrop agai nst which
the parties negotiate.

JUSTI CE KENNEDY: And -- and why is it that
you say an arbitrator cannot do that, but a judge can?

MR. WAXMAN:  No, no, no, | think an
arbitrator can. The arbitrator has plenary authority,
subject to manifest disregard review, to decide whether
or not there was a neeting of the mnds of the parties.
And it can use the text of the statute; it can use an
appl i cabl e background principle of governing law, it can
use principles like contra proferentem as this Court
didin --

JUSTI CE KENNEDY: But are they situated and
do they have the sane authority as a court would in
determ ning that issue, given the fact that it was
remtted to themto decide?

MR. WAXMAN: They have plenary authority to

19
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apply rules of construction that go to the parties’
intent, that go to whether there is -- possible to discern
a neeting of the mnds. They don't have --

JUSTI CE KENNEDY: And you would -- would you
describe -- would you describe the authority of a court
any differently than you' ve just described the authority
of an arbitrator?

MR WAXMVAN:  Well, | think that courts can
-- for exanple, a court can say -- and the other side
relies heavily on a Seventh Circuit opinion by Judge
Posner, where he basically says: There is no intent
here, but courts apply contract constructions that seem
nost sensible as a matter of public policy, and that's
what we are going to do.

That's what a court can do and an arbitrator
can't. The arbitrator can use any tools possible,
including, largely, the text and custom and practice, in
order to define whether or not there was a neeting of
the mnds. But if there wasn't --

JUSTICE SCALIA: Do | have to agree with
Judge Posner on that? | nmean | -- | don't --

MR WAXMAN: | think it's a radica
proposition --

JUSTI CE SCALI A:  You would -- yes, you --

MR WAXMAN: -- as a matter of what courts can

20
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do, but it certainly doesn't express what an arbitrator
can do. And he was -- he was performng the kind of
function, ostensibly, that you said that should be done
by an arbitrator in Bazzle. He was doing it as a court.

But arbitrators have to construe the
agreenent itself between the two parties to see if there
is a neeting of the mnds. And there are lots of tools
t hey can use.

And just to get back to your question,
Justice Alito --

JUSTI CE SCALI A: But --

MR WAXMAN: |I'msorry -- in this case, we
said the contract was not truly silent, that --
essentially, we argued what Judge Rakoff concl uded.

They said: No, no, no; it is truly silent, but you
should rule for us on other grounds. And may | pl ease
ask the Court, if you have it, to turn to page 22 of our
bl ue brief, because on page 22 of our blue brief we have
reprinted exactly what Aninmal Feeds told the arbitrators
were the reasons why they should win, in |ight of M.
Persky's statenent that there was no neeting of the
mnds. And it is the indented paragraph.

This is all that they said: "The parties
arbitration clause should be construed to all ow cl ass

arbitration because (a) the clause is silent on the
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i ssue of class treatnment, and w thout express
prohi bition, class arbitration is permtted under
Bazzle." The arbitrator said: No, that's not what
Bazzl e neans. Bazzle doesn't nmean that unless there’'s
an express prohibition, it's -- it's permtted. So that
was their reason nunber one.

Let's go to their reason nunber 3.

JUSTI CE G NSBURG  Were did the arbitrators
say that?

MR. WAXMAN:  They said it in -- pardon ne
while | get the page.

Page 49a: "Cd aimants argue that Bazzle
requi res clear |anguage that forbids class arbitration
in order to bar a class action. The panel, however,
agrees with Respondents that the test is a nore general
one. Arbitrators nust |ook to the | anguage of the
parties' agreenent to ascertain the parties' intention,
whet her they intended to permt or to preclude class
arbitration.”

Now, let's go back to what they told the
arbitrators, and it's reprinted on page 22. | am going
to skip --

JUSTI CE STEVENS: But let ne just, right
there, interrupt with one question. The alternatives

before the arbitrator were whether it is permtted or

22
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precl uded?

MR WAXMAN: O was silent.

JUSTI CE STEVENS: No, that's not what they
said there, is it? That -- that the parties agree they're
silent -- that whether they -- if they are silent,
whet her they permt or preclude class action. Those are
the two alternatives that they were confronted wth.
They decided that it did not preclude; ergo, it
permtted.

MR, WAXMAN: Wl | --

JUSTI CE STEVENS: That's what the answer to
that on page 49a is.

MR, WAXMAN:  No, with -- with respect -- and
Il -- let me answer this question --

JUSTI CE STEVENS: You --

MR. WAXMAN: -- before getting back to the
-- what that -- what -- look, you -- you may find,
contrary to the cert grant in this case, that the
predi cate of our petition is wong.

Qur petition is predicated on the
understanding that the arbitrators found that the
contract was truly silent; that is, it expressed no
nmeeting of the mnds. And, therefore, this case
presents the question --

JUSTI CE STEVENS: But the question you were

23

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
asked was whether that silence should be interpreted as
a preclusion or a perm ssion.

MR. WAXMAN:  And we know fromthe
arbitrators' decision --

JUSTI CE STEVENS: You said there was a
perm ssi on.

MR, WAXMAN: As -- as a background rule,
that's what they said. Wat they said was, they --
first of all -- and we are |ooking at page 52 -- they
acknow edge the force of the argunent, quote, "that the
bul k of international shippers would never intend to
have their disputes decided in a class arbitration.™
But they said, well, we can deal with that later in
deci di ng whet her they can opt in or out.

| nmean, the point is that if you have to opt
in because it's clear that you never agreed, there is no
nmeeting of the m nds.

Secondly --

JUSTI CE G NSBURG M. Waxman, may |
ask you -- because your tinme is running and we are
spending all of your tinme on this prelimnary question.

There is one fundanental flaw, it seens to
me, in your argunent, and 1'd |ike you to answer it.
And you can call it “the vanishing class action.”

Ani nal Feeds wanted to be in court, not in arbitration.
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MR, WAXMAN:  Yes.

JUSTI CE G NSBURG  You said -- and they
wanted to bring a class action. You persuaded the
Second Circuit they belong in arbitration. So now they
are in arbitration. You say: The only thing we
consented to is a one-on-one claim Fine.

Ani mal Feeds can then say: Fine, well, we
didn't consent to anything nore than the one-on-one. We
had a class action. W had -- we were in court. W
coul d have proceeded in an individual action or a class
action. Now we are in arbitration, and under the
agreenent, as you read it, we can't have the cl ass
action in arbitration.

That doesn't nean it vani shes, because if it
does, then the arbitration clause is not nerely saying
what the arbitrator can decide, but it is shrinking
drastically the dinensions of Aninmal Feeds' claim

MR. WAXMAN:  That is incorrect, with
respect. Aninmal Feeds doesn't have a class claim
Ani mal Feeds has a claim |Its claimis that it paid too
much for the contracts that it entered into -- the charter
parties -- to ship sonme sort of oil from Panama to ports
around the worl d.

It is -- it was asking a court, and i s now
asking an arbitrator, to join in the separate clains
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that other parties to other contracts with ot her
terms --

JUSTICE G NSBURG But that's what it was
doing in court.

MR, WAXMAN: Exactly. And --

JUSTICE G NSBURG And -- and the court
said this goes to arbitration. Wat is the "this"?
If it's only a one-on-one claim how do they |ose the
| arger claimthat they had in court?

MR WAXMAN:  It's -- you know, that argunent
-- in the JLM case, which is the case in which the
Second Circuit, the district court in the Second Circuit
said, no, you have to arbitrate this -- their briefs
actually made this point. Their briefs said you can't
send us to arbitration, because we won't get cl ass
treatnment in arbitration.

And the Second -- the district court in the
Second Circuit said you have got to arbitrate
according to the terns of your agreenent. |In footnote 9
of the Second Circuit's opinion —-

JUSTI CE G NSBURG  But they never -- they
never gave up.

MR. WAXMAN:  They never --

JUSTICE ANSBURG. If -- if the -- if you
woul d regard arbitration as a change in forum 1Iike
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a forumselection clause, it says where you go, but it
doesn't change, if you have to go to another forum what
your claimis.

MR. WAXMAN:  Their claimwas we paid too
much. And with respect, Justice G nsburg, your point
that they aren't allowed to proceed in class arbitration
is no different than the fact that by agreeing to
arbitrate this bilateral dispute, the parties agreed to
di spense with an appeal and wi th neani ngful judicial
review of the things the arbitrators deci ded.

JUSTI CE SCALIA: M. Waxman, | hope you are
going to have tine to go through (a), (b), and (c) --

MR WAXMAN. | --

JUSTI CE SCALIA: -- as you started to do.

MR WAXMAN: | will.

JUSTI CE SCALI A: Thank you.

MR WAXMAN: | -- | was hoping to reserve a
few mnutes for rebuttal, but nothing is nore
i nportant than --

JUSTI CE SCALIA: Yes, | bet you were thinking
you' d be able to.

MR, WAXMAN: -- than answering the Court's
gquesti ons.

So I think we have dealt with (a). They --
they said (a) we win because Bazzle requires it. The
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arbitrators correctly said no.

| want to skip (b), because ny subm ssion is
that (b) is what they did.

(C says the clause woul d be unconsci onabl e
and unenforceable if it forbade class arbitration. The
panel said: W aren't reaching that; we are not
deci di ng that questi on.

So what's left? The only other argunent
t hat Ani nal Feeds nade was (b): The cl ause shoul d be
construed to permt class arbitration as a natter of
public policy. And that is exactly what the arbitrators
di d.

What they said was -- and this is on page 51
of the petition appendix -- they said that if they
followed a strict contractual theory, quote, "There
woul d appear to be no basis for a class action, absent
express agreenent anong all parties and putative class
menbers. "

And they then, |ower down on the page, then
said that we were required to prove that the parties,
quote, "intended to preclude arbitration.” That is,
they applied a background rule that they thought was
desirable froma public policy sense.

And our sol e subm ssion here, the only

question presented in this case, is that that decision
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is not -- is precluded by the Federal Arbitration Act,
whi ch requires that contracts to arbitrate be construed

only in accordance with their terns and what the parties

agreed with. And section 4 of the Arbitration Act

couldn't be clearer that they -- they can only proceed,
quote, "in accordance with the terns of their
agreenent . "

May | reserve the balance of ny tine?

CH EF JUSTI CE ROBERTS: Thank you.

Ms. Pillard.

ORAL ARGUMENT OF CORNELIA T.L. PILLARD
ON BEHALF OF THE RESPONDENT

M5. PILLARD: Thank you, M. Chief Justice,
and may it please the Court:

VWhat the arbitrators did here was interpret
the contract as the parties asked themto. They did not
i npose their own policy judgnent. And any judici al
review is under very deferential FAA standards under
section 10, which is confined to correcting what anount
to gross defects in the process.

JUSTI CE SCALI A: \Were -- where -- where do
they say that they were interpreting the intent of the
parties, that it was the intent of the parties to permt
class arbitration?

M5. PILLARD: COkay. Petitioners' position
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rests on a msinterpretation of what the arbitrators
did. And if you |look at page 59 of the petition
appendi x, M. Waxman al ready read to you the | anguage
that the arbitrators understood they nmust | ook to the
| anguage of the parties' agreenment to ascertain the
parties' intention.

And then the next key part is on page 50a,
which is a little terse, but let's say --

JUSTI CE SCALI A: Excuse ne, what part -- 507?

M5. PILLARD: 50a, the next page of the
petition appendi x.

JUSTI CE SCALI A: | thought you said 59a to
start.

MS. PILLARD: No.

JUSTI CE SCALI A:  You said 49a.

M5. PILLARD: 49a was where --

JUSTI CE SCALI A: R ght.

M5. PILLARD: -- the arbitrators described
t heir net hodol ogy, which is standard contract
nmet hodol ogy: To look to the parties' agreenent, to
ascertain the parties' intention, whether they intended
to permt --

JUSTI CE SCALIA: O to preclude.

M5. PILLARD: -- or preclude --

JUSTI CE SCALIA: Right.
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MS. PILLARD: -- class action. So they have
set up --

CHI EF JUSTICE ROBERTS: Isn't that a
critical difference, though? | nean, | understood the
fundanmental question in -- before getting arbitration

is whether the parties have agreed to arbitrate this
di spute with this party.

And it's one thing to say that the contract
permtted this sort of arbitration; it's another thing
to say it didn't preclude it.

M5. PILLARD: That's right.

CH EF JUSTICE ROBERTS: And if it didn't
precl ude, the contract may not preclude -- if | agree --
| guess it's the -- well, if | agree to arbitrate with
A, it doesn't preclude nme fromarbitrating wwth B, but
nothing in the agreenent conpels ne to do that.

So which did the arbitrators do? D d they
say, under this contract, you agreed to a class action
treatnment, in the sense that -- whether it's the
| anguage or the intent or whatever -- or did they say we
don't find anything here that precludes class action
treat ment ?

MS. PILLARD: M. Chief Justice, they did
the former. And let nme point you to -- on page 50, what
they relied on was the broad | anguage of the agreenent,
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the | anguage "any disputes.” And in particular, they
drew on the breadth of that |anguage and on the fact
that many other arbitrators had read simlar |anguage to
permt class arbitration. And so those other --

CH EF JUSTI CE ROBERTS: Wuld you show
me this -- | see they have quoted from --

MS. PILLARD: Yes.

CHI EF JUSTI CE ROBERTS: -- fromthe agreenent.
Were is that in the agreenent itself?

M5. PILLARD: The "any disputes" --

CH EF JUSTI CE ROBERTS: Yes.

M5. PILLARD: -- language? In the agreenent
itsel f?

CHI EF JUSTI CE ROBERTS: |If you know of f hand.

M5. PILLARD: Is -- the agreenent is
reproduced in Appendix F of the petition appendi x, which
starts on page 67a, and the arbitration clause is on
page 69a.

Now, it's clear that the arbitrators

rejected the notion that they should permt --

CHI EF JUSTI CE ROBERTS: Well, thisis -- I'm
sorry. This is what | was wondering. It is, of course,
any dispute arising from-- blah, blah -- performance,

termnation of this charter party shall be settled in
New Yor k.
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Now, there's -- the class is not a party to
this charter party. So disputes arising fromthis
charter party doesn't involve the class. So they did
not agree to arbitrate with the cl ass.

Now, as | understand what the arbitrators
did, they said, well, they didn't preclude it, and so
we get to decide how far our authority goes.

M5. PILLARD: 1'd like to address that
directly, M. Chief Justice. The arbitrators
specifically rejected the notion that they shoul d adopt
as -- as a default rule. And that's on page 49a. Were
we had actually argued that they should, they rejected
our argunent.

Claimants argue that Bazzle requires clear
| anguage that forbids class arbitration in order to bar
it; the panel, however, agrees with Respondent.

So they are saying: W are not going to do
this based on a default rule; we are going to do this
based on the | anguage and intent. Right?

CH EF JUSTI CE ROBERTS: Well, now -- now --

|"msorry. |'mjust reading along here. They rejected
your argunent about "forbids," but the -- they go on to
say: The issue -- we |look at this, we ook at that to

see whether they intended to permt or to preclude cl ass
action.
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MS. PILLARD: Right.

CHI EF JUSTI CE ROBERTS: So it's enough for
themif the parties did not intend to preclude class
action.

MS. PILLARD: | -- | respectfully disagree.
They go on and they read any di sputes to authorize --
now, it's not to require class action. | think it's
important that that be clear.

It's to put the class action nechanism --
or, to read the contract, that the class action
mechanismis in the arbitrators' tool box. It's
sonething that's available. 1t's not necessarily going
to happen, but it's sonething that's available. So it's
part of a delegation to the arbitrators of authority
to choose procedures. Now --

CH EF JUSTICE ROBERTS: In -- in any -- in
any case -- when you say "arbitrators' tool box," |I'm
trying to figure out if that is sonething different than
what the parties agreed to.

M5. PILLARD: No, by agreeing to arbitrate
any disputes, the arbitrators found that they were given
the authority to use class arbitration, anong other
procedures, if they were appropriate in the particul ar
case.

JUSTI CE SCALI A: It -- it seens to ne
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that the arbitrators are putting the choice in a false
manner. It isn't whether, on the one hand, they agreed
to permt it or, on the other hand, they agreed to
prohibit it. Just forget about the latter. They nust
have agreed to permt it.

Where did the arbitrators say they agreed --
they agreed to permt it? Not sinply, they did not
agree to prohibit it. You don't have to agree to
prohi bit everything in a contract. You have to agree to
permt it. That's what contracting is about.

M5. PILLARD: That's right. 1'd like to
point to two aspects of the opinion that | think clarify
this.

The one is their reference to the | anguage
on page 50a, the panel is -- and they are talking about
the I anguage in the context of the other arbitration
precedent, or the other arbitration opinions that had
devel oped at that point under the AAA arbitration
schenme. And they are saying the -- they find that the
broad wordi ng "any dispute” to be significant, and the
fact that other arbitrators | ooking at that | anguage
al so found "any dispute” to enconpass the choice of this
pr ocedure.

Now, | think it was Justice Alito --

JUSTI CE SCALIA: Wll, no, | nean, they --
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they put it just -- just the way that -- that is not
good for you. "The panel is struck by the fact that
Respondent s have been unable to cite any post-Bazzle
panels or arbitrators that construed their clauses as
prohibiting a class action.™

That's not what -- what they have to find.
They must find positively that it permts a class

action.

M5. PILLARD: And it's our contention -- and |

think it's clear -- that they found that it was
permtted. And when you see that follow ng --

JUSTI CE SCALI A:  Just give nme sone | anguage
that says that. | -- there is nothing in that paragraph
that says it.

M5. PILLARD: The -- the broad wording, the
"any dispute” -- now, they reject the notion -- they
expressly have rejected the notion that they are
supposed to do it as a matter of default.

And then | just want to address this
| anguage, which I think could be confusing, at the
bottom of 5l1la, where they say they don't establish that
the parties -- this is the |last paragraph on 5la: The
Respondent s’ evi dence "does not establish that the
parties intended to preclude class arbitration.”

You m ght read that as supporting the
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argunent that you are proffering. However, | believe
that the arbitrators neant that, that once they had
establ i shed under the "any di sputes” |anguage that there
was affirmative general authorization on the part of the
arbitrators to choose any procedures, to have this in
their tool box, then in order to overcone that, you would
need to -- and the Petitioners were trying with their
maritime experts -- to show an intent to preclude.

JUSTI CE SCALIA: So the only | anguage you
can point tois that -- is that "any dispute" |anguage
on 50a?

M5. PILLARD: That's right, and | think
that's very inportant.

JUSTI CE SCALI A:  You are hangi ng your whol e
-- your whole assertion that -- that these arbitrators
not only found that the contract did not prohibit it,
but found that the contract positively authorized cl ass
action, upon that |anguage on 50a?

MS. PILLARD: Together with the | anguage on
49a where the panel expressly rejects the idea that al

you need is the absence of |anguage forbidding it.

Ri ght ?

So they've already -- they' ve set the issue
up exactly as you -- your hypothetical would require
themto. They've said: It's not enough to find --
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JUSTI CE SCALI A: \Were -- where --

M5. PILLARD: It's on 49a, the second
sentence under the heading of "D scussion of Parties
Contentions."” They say, "Claimants argue that Bazzle
requi res clear |anguage that forbids class arbitration”

JUSTI CE SCALIA: "O ear |language" is the
point of that sentence. "Cdainmants argue that Bazzle
requi res clear |anguage that forbids class arbitration.
The panel, however, agrees with Respondents that the
test is a nore general one. Arbitrators nust |ook to
the | anguage to ascertain the parties' intention whether
they intended to permt or to preclude class action.”

MS. PILLARD: | would --

JUSTI CE SCALI A: The point of those two
sentences is sinply that in order for us to find that
you didn't preclude it -- and if you didn't preclude it,
it's okay -- you don't need clear |anguage. W have to
| ook to everything.

MS. PILLARD: | -- | respectfully disagree,
Justice Scali a.

JUSTI CE SCALIA: Well, that's how | read
the two sentences.

M5. PILLARD: But | think that what's very
inmportant here is that judicial reviewis under a very
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deferential standard, which is confined to correcting --

CH EF JUSTI CE ROBERTS: Well, that's just
saying that they're -- they're giving up a lot. This
is the basic reason that you require, | thought, fairly
cl ear language that you are agreeing to arbitrate. They
are giving up their right to go into court. They have
an agreenent between A and B that they will arbitrate a
di spute, and they say you are giving up your right to go
to court with the dispute between A and C.

And the "any dispute" |anguage that you're,
you know, quite understandably relying on refers to any
di spute arising fromthe -- making performance or
termnation of "this charter party." "This charter
party" says nothing about arbitrating with C

MS. PILLARD: No, but this charter party is
t he sane agreenment that the Petitioners have with every
absent class nenber. W wouldn't be here if every --

CHI EF JUSTI CE ROBERTS: Oh, but they can
agree to arbitrate. They can agree to arbitrate with
sonme and not wwth others, even if it's the sane
contract. They may decide that your client is a very
reasonabl e person; they are happy to submt that to
arbitration

O it's a very big and inportant client, and
they don't want to get into court with you. They may
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deci de sone other party, for whatever reason, they
don't want to get dragged into court with them Sane
charter party, different -- different parties --

M5. PILLARD: But they've --

CHI EF JUSTI CE ROBERTS: -- and different
results.

M5. PILLARD: Excuse nme, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Go ahead.

M5. PILLARD: They've already entered into
agreenent. They've already said they are going to
arbitrate with the absent class nenbers, so everybody
has the sane contract that says "any disputes,”
and the question is: Do the arbitrators, under that
broad | anguage, have the authority?

And | would point this Court to the -- this
Court's decision in Mastrobuono, which read a cl ause
requiring arbitration of any controversy to enpower
arbitrators to award punitive damages, and that was
despite established New York State law to the contrary.

JUSTI CE BREYER: That's where | started
this. W don't get many contract interpretation cases,
and that's why | -- | needed to go back to Jack Dawson,
who is a great contracts professor. And I am --

JUSTI CE SCALIA: | used to teach contracts.
Did you know t hat?
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JUSTI CE BREYER:  \What ?

JUSTI CE SCALIA: | used to teach contracts.

JUSTI CE BREYER: | didn't have that
pl easure, but the --

(Laughter.)

JUSTI CE BREYER The -- but the -- as | recall,
the way | would have interpreted -- inmagine a worker who
says: | have a right, permssion -- it's permssible
for me to eat lunch next to the machine. The enpl oyer
says no. The question was what is -- does the contract
permt this or not?

So the arbitrator or the judge reads the
words. Nothing. They have no idea. Then the judge or
the arbitrator reads the rest of the contract. Hasn't a
clue. Then the arbitrator or the judge goes and | ooks
and sees what's practice around here? "l don't know. "
Then they m ght | ook to what happens in the rest of the
i ndustry. Then they m ght | ook to what happens in
foreign countries with conparable industries. Then they
m ght 1 ook to public policy.

They m ght | ook al nost to anythi ng under the
sun they think is relevant, and the way, in jargon, you
describe the bottomline is: They have found a neeting
of the mnds as to what this neans.

Now, of course, it isn't really a neeting of
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the mnds. But that's just the summary of the
conclusion as to what, objectively read, those words in
the contract nean. Now, that's how !l think I would have
| earned it.

Is that still done, or is there sone other
way of describing it?

M5. PILLARD: | think that's pretty good
contract | aw

JUSTICE BREYER: If that's contract |aw --

M5. PILLARD: And that’s the way | understand

JUSTICE BREYER -- then | take it what
they're saying is: It may be true that the arbitrators,
when they | ooked at sonme of those elenents, really got
it wong. Now, if they are correct on that -- this is
the other question | have. You are going to say: No,
they're not -- they didn't get it that wong; wong,
maybe, but not that w ong.

Al right. Now, can they not do this? The
next person who has this formcontract does not so
readily agree it's up to the arbitrator to say whether
that contains a class action or not. Rather, they say:
| read this contract as reserving that question to the
court. It's not the sane | anguage as was there in
Bazzle; it's not the sanme industry of the kind you had
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in Bazzle; and, therefore, a judge should decide that.
That's the neeting of the m nds on the who question. And
then we’ll get it all resolved, because the judge m ght
cone out differently if they're right, and naybe
arbitrators will follow the judge.

|’ minterested, because we mght have to wite
sonet hing, in your answer to that question.

M5. PILLARD: | think that if they wanted to
wite around it, they could do that, as this Court --

JUSTI CE BREYER: Not -- we know they're
going to -- they have sonething already in place.

MS. PILLARD: Could it be interpreted to
say --

JUSTI CE BREYER  Yes.

M5. PILLARD: -- this is a question for the
court?

JUSTI CE BREYER:  Un- huh.

M5. PILLARD: | think -- | don't see the
| anguage here in this contract, but they could try to do
that. There's nothing in the FAA that bars it.

And, you know, as we've enphasi zed, the
contract interpretation, under ordinary contract rules

that the FAA has consistently applied in -- and this

Court has consistently applied to the FAAin -- in many,
many cases -- it's ordinary contract |aw we're tal king
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about here.

Now, | just think one thing -- when we are
t hi nki ng about contract law, which is ordinarily in the
province of the States, | think it's inportant that the
New York Appellate Division, in Cheng v. Oxford Health
Pl ans, has since approved just such an arbitrator's
contract interpretation under New York |aw, allow ng
class arbitration under a 1998 pre-Bazzle cl ause --

CHI EF JUSTI CE ROBERTS: Al | ow ng.

M5. PILLARD: -- like this one.

CHI EF JUSTI CE ROBERTS: Allowi ng. See, that'
where | get hung up. There’'s a difference
in arbitration -- and it's a fundanental difference --
bet ween al |l ow ng sonet hi ng and a background rul e that
requires it if you don't say anything about it.

The difference | see with the hypotheti cal
Justice Breyer put is that you are tal king about the
details of a contract once it's agreed there is a
contract. There's a contract that governs the
rel ati onshi p between the enployer and the enpl oyee, and
you're trying to figure out if it says anything about
where they eat |unch

This is the nmuch nore fundanental issue of
whet her you've even agreed to arbitrate with this

person. Is this guy your enployee or just sonebody who
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came in off the street?

And | think what your brother's position is,
is that this is just sonebody who cane off the street;
the class nenbers. | didn't agree to do anything with
t hem

MS. PILLARD: Well, | think, M. Chief
Justice, that that goes back to whether any disputes can
pl ausibly be read to enconpass the class mechani sm
because if it can, well, then, by agreeing to that
contract, you have, in effect, agreed to sonething that
del egates to the arbitrator the ability to use that.

CH EF JUSTI CE ROBERTS: So --

MS. PILLARD: So when you picked --

CH EF JUSTI CE ROBERTS: | -- | --

MS. PILLARD: -- your arbitrator you picked
your arbitrator know ng that. And here, they had
extra notice, right, because this case had been filed
in court as a class action? They knew when they picked
these arbitrators -- and you can tell by the caliber of
arbitrators they picked -- that they knew this could be a
class arbitration, and so they are picking people who
are up to that task.

Now, they also know that they are going to
di spute that, but if we're right that the arbitrators
pl ausi bly and under the -- the Marrs standard of
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judicial review, have -- have sustainably interpreted
this contract to give the arbitrators the authority to
proceed on a class basis, well, then, | think your
obj ection --
CH EF JUSTI CE ROBERTS: Well, that's --

that's what it cones down

M5. Pl LLARD:

- M. Chief Justice,
di sappears.

CHI EF JUSTI CE ROBERTS: That's what it cones
down to --

MS. PILLARD: Right.

CHI EF JUSTI CE ROBERTS: -- whether it's an
interpretation of the contract to give the arbitrators
the authority to proceed on a class basis.

Not enough, right, under your view, if
there's nothing in there that precludes them from doing
so?

M5. PILLARD: | think that's a question of
State law. For exanple, under the State law at the tine
in South Carolina, what the South Carolina Suprene Court
found in Bazzle was that the contract was silent, but
the -- applying two rules of contract construction,
contra proferentem-- well, one rule of contract
construction and one FAA rule, which is the Msses H
Cone rule, the court said: W find this contract
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authorizes it. R ght? So there was contra proferentem

There was al so, which | haven't nentioned
and | should, the Mobses H Cone rule, which says when
there’s any anbiguity about the scope of issues that
have been given to the arbitrator, we put a finger on
the scale in favor of giving the issue to the
arbitrator. So if it's unclear, any disputes, well,
maybe that only is about contract issues, where the
court in JLMsaid, no, it's antitrust, too --

CH EF JUSTI CE ROBERTS: So what -- what
happens - -

M5. PILLARD: -- and the arbitrators say
procedure, too.

CH EF JUSTI CE ROBERTS: What happens if you
get the arbitrator on the stand, and he says: As we read
the contract, it doesn't say -- and nothing about the
intent of the parties |eads ne to believe they neant --
you may arbitrate this on a class basis, but at the
sane tinme there is nothing in there that says you nmay
not. And | |ooked at the intent of the parties
and background rul es, and nothing there says you nmay
not .

What do you understand to be the answer? Can
t hey proceed on a class basis or not?

M5. Pl LLARD: | understand that to be
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sonething that's answered by State contract |aw --

CH EF JUSTI CE ROBERTS: Yes.

M5. PILLAR -- and it mght differ from State

to State.

CH EF JUSTICE ROBERTS: R ght. It's the
background rul e --

MS. PILLARD: Right.

CHI EF JUSTI CE ROBERTS: -- under which you
should interpret this.

MS. PILLARD: Right.

CHI EF JUSTI CE ROBERTS: So we have to
deci de, when we -- when the contract says nothi ng about
cl ass actions, whether the background rule should be you
can go ahead -- or the background rule should be you
can't go ahead.

M5. PILLARD: We, the arbitrators, decide
t hat --

CHI EF JUSTI CE ROBERTS: Well --

M5. PILLARD: -- not we, the United States
Suprene Court. It's a question of State contract |aw.

CHI EF JUSTI CE ROBERTS: What the arbitrators
have already told us -- | think you disagree with it --

MS. PILLARD: Yes.

CHI EF JUSTI CE ROBERTS: -- but take it for
pur poses of argunent. \What the arbitrators have told us
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is that it doesn't say anything.

It doesn't say you can do it; it doesn't say
you can't do it. Now, assune that's true.

JUSTI CE STEVENS: Well, you don't agree to
that, do you?

CH EF JUSTI CE ROBERTS: No, | know. | said
she doesn't agree with it.

But, | nean, assuming that's true, what's the
answer? Yes or no? Can they go ahead with class action
or not?

M5. PILLARD: They -- in ny view, they
haven't answered that -- well, maybe they answered that
guestion under New York |law. They have answered the New
York contract |aw question that was put to them

| think they tee it up in a way that
M. Waxman and | agree is a valid statenent of New York
contract law, which is on page 49. W look to the
parties' intent and the | anguage to ascertain whet her
they would permt or preclude --

JUSTI CE STEVENS: Wuld you help nme with
one --

M5. PILLARD: And if they have applied that
and they have found yes, | think we have to -- under the
deferential standard of review that applies under FAA

section 10, which | ooks only at gross defects in the
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process, we have to say they have done their job, they
have found this contract authorizes the arbitrators, if
they find that it's necessary, and -- you know, we do
have a right -- this argunent here, which is that they
haven't done anything. They haven't deci ded whet her --

JUSTI CE STEVENS: May | ask a question, a
very basic, elenentary questions? Were in the record is
the specific question to the arbitrators found
-- that they were asked to respond to?

M5. PILLARD: Well, that's a good question.
In the arbitrators’ own opinion?

JUSTI CE STEVENS: | understand what the
arbitrators said, but is there anything in the record
that says we want you to answer this narrow question,
and if so, what is it?

M5. PILLARD: The -- what |I'm |l ooking to,
and I'mnot sure this is going to be the best cite for
you, but in the Petitioners' reply brief, they say,
the -- on page 6, “The parties certainly authorized the
arbitrators to determ ne whether the parties intended to
permt or prohibit class arbitration.” And | do think
that's an accurate statenent of what the arbitrators --

JUSTI CE STEVENS: But the record does not
contain --

MS. PILLARD: Cot it.
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JUSTI CE STEVENS: -- the specific question
that arbitrators were asked to answer. Is that correct?
MS. Pl LLARD: | --

JUSTI CE STEVENS: Because | haven't been
able to find it. | understand what they say they were
asked to answer, but | thought there would be sone
docunent saying we've agreed to this suppl enental
arbitration agreement, which is going to define what the
answer -- what is the question you have to answer.

M5. PILLARD: Right. Well, the supplenenta
agreenent does --

JUSTI CE STEVENS: Because | don't think,
that -- fromwhat |1've been able to read, | don't think
they were ever asked the question whether the agreenent
aut hori zes class action or class procedures. They were
only asked to decide whether it either permtted it or
precluded it, but is that what the question really was?

M5. PILLARD: Now, “permtted” | think they
take to understand as “authorize,” and the reason -- and
this is sonmething that the court, in the context of
Sixth Grcuit Dub Herring case, says -- they explain why
do we use the | anguage "permt"?

We use it because they are not saying
whet her we are actually going to use this power; we are
just saying this power is available to you. But I
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t hi nk, for purposes of whether the contract is giving

the authority to the arbitrators, that “permtted” neans

“aut hori zed.”
JUSTI CE STEVENS: See, as | understand it,

in the supplenmental agreenent, they were asked a

guestion about the neaning of the underlying arbitration

agr eenment .

MS. PILLARD: Yes.

JUSTI CE STEVENS: But | can't find what that

speci fic question was, which seens, to ne, answers the
whol e case, if we could find out what it is.

JUSTI CE BREYER: There’s a suppl enent al
agreenent here because | thought --

MS. PILLARD: Yes.

JUSTICE BREYER -- in reading this, the
suppl enent al agreenent submtted the case under Rule 3

M5. PILLARD:. Yes.

JUSTI CE BREYER: -- of the AAA, and it’s
suppl enent - -

MS. PILLARD: Yes.

JUSTI CE BREYER. -- rule 3 of the AAA
suppl enentary rul es says, an arbitrator shall, quote,

"determ ne, as a threshold matter, in a reasoned,
partial, final award, on the construction of the
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arbitration clause, whether the applicable arbitration
clause permts the arbitration to proceed on behal f of
or against a class."

M5. PILLARD: Thank you

JUSTI CE BREYER: So | thought the
suppl enental agreenent said --

M5. PILLARD: Thank you

JUSTI CE BREYER -- apply Rule 3, and
therefore, it was asking the arbitrators to decide the
question put in Rule 3. Is that right?

M5. PILLARD: | think that's correct, yes.

JUSTI CE BREYER: So then we could get the
gquestion by reading page 7 of the blue brief.

JUSTICE G NSBURG Well, is that what's on
56a of the joint appendi x, Construction of the
Arbitration C ause? That's what M. Waxman referred us

to?

M5. PILLARD: Yes, that's right -- 56a of the

JUSTI CE G NSBURG  "Upon appoi ntnent, the
arbitrator shall determne, as a threshold matter."

JUSTI CE SCALI A: \What page?

M5. PILLARD: Are you at -- on the buff --
in the buff joint appendi x? 56a?

JUSTI CE G NSBURG. Yes. 56a.
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MS. PILLARD: 56a. Exactly. It's -- 1’ve
bracketed it here. |It's under heading 3, Construction
of the Arbitration C ause.

"Upon appoi ntnent, the arbitrator shal
determne, as a threshold matter, in a reasoned,
partial, final award, on the construction of the
arbitration clause, whether the applicable arbitration
clause permits the arbitration to proceed on behal f of
or against a class."

So the question put to themis: Is it
perm ssible in that phase? And the question put to them
in the next phase is: Do you actually want to use it in
the context of this case?

| did want to address the | anguage that --

t hat Justice --

JUSTI CE SCALIA: May | -- you know, that
doesn't help ne a lot. What does it nean, if it permts
it? | nmean, | guess you could say, if there's a
background rule, that whether the parties agree to it
or not, it's okay.

Does “permts it” nean “authorizes it”? Does
-- does that nmean whether the parties have agreed to it?
Is that what “permits” mean there?

M5. PILLARD: In my view, it neans it
authorizes the arbitrators to choose. W are talking
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here about a question of arbitration procedure, as this
Court correctly characterized it in Bazzle.

And, typically, what you have is an
arbitration clause that says you arbitrate any
di sputes and, as this one does, it doesn't incorporate any
arbitration provider’s rules; and, therefore, what you
have is the arbitrators have to sel ect the procedures.

CHI EF JUSTI CE ROBERTS: If you and | have a --

M5. PILLARD: So they're not --

CH EF JUSTI CE ROBERTS: |'msorry.

|f you and | have a contract -- you’re going
to sell ne a car, and we wite up a contract and we
enter intoit, and it provides for arbitration if we
have a dispute. | also buy a car from M. Waxman, and |
Xerox that contract. It's the exact sane contract.

W have a dispute, and we go to arbitration.
Can M. Waxman cone in and say, | got the sane contract,
and |'ve got the sane dispute. Arbitrate with ne, too?

M5. PILLARD: | would say that if
you have -- well, if they've chosen the arbitrator and
we have chosen the arbitrator, and it's the sane
arbitrator and the arbitrator wants to put them
t oget her, under this |anguage, | would say the
arbitrator does have the authority to do that, yes.

CH EF JUSTI CE ROBERTS: (Ckay. Now, suppose
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| have a contract just with you and -- to arbitrate --
or I -- | have the sane contract with M. Waxman, but
it has no arbitration clause.

And he says, well, the dispute is the sane,
you are arbitrating that, can | conme in, too, and get
bound by your deci sion?

MS. PILLARD: | would say no.

CHI EF JUSTI CE ROBERTS:  You woul d say no.
And the reason is?

M5. PILLARD: He doesn't have an arbitration
agreenent with you

CH EF JUSTI CE ROBERTS: Not that | -- he
doesn't have any arbitration agreenent with nme or that
it's not the same arbitration agreenent?

M5. PILLARD: He doesn't have an arbitration
agreenent that has the sane | anguage, that has -- the
sanme or substantially simlar |anguage giving the
arbitrator the authority to use class procedures.

CHI EF JUSTI CE ROBERTS: Let's say the intent
is pertinent when we enter into the contract, okay? And
there’s good evidence about what you and | neant the
contract to nean, and there’s not any evi dence about
what M. Waxman and | neant the contract to nean. Say
we’'ve got an arbitration clause in both cases.

Can we arbitrate -- can | be required to
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arbitrate M. Waxman's contract with -- along with the
one that you and | have entered into?

M5. PILLARD: | think your question is
getting to we have evidence of subjective intent here
and none there, but the New York law, as is the law in
many jurisdictions, is an objective intent standard, so
you |l ook to the | anguage as evi dence of intent.

And on this intent question, | did just want
to respond to a question that Justice Alito had asked
M. Waxman about M. Persky saying there has been no
agreenent that has been reached on this issue, which is
in the joint appendi x, the buff-col ored appendi x, on page
77a.

Now, he clarifies in the next sentence that
what he -- what he is speaking to there is there has
been no agreenment to bar class arbitrations, right? But
this is in the context of disputes over whether this
maritime expert witness testinony is going to be
admtted. And | think it's very clarifying that two
pages | ater, at page 79a of the joint appendix, M.

Per sky expressly makes the argunment that we believe the
arbitrators adopted, which is that the arbitration

cl ause here contains broad | anguage, and this |anguage
should be interpreted to permt class arbitrations. And
at the end of the follow ng paragraph he conti nues:
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"Use of '"any' normally neans all and includes class
arbitration" except -- "unless expressly excluded." So
he is two pages | ater naking —-

JUSTI CE SCALI A: \What page -- what page are
you quoting fronf

M5. PILLARD: |I'm-- I'’msorry. [|'mquoting
fromthe buff-colored joint appendi x at page 79a around
the mddle of the page and then in the follow ng
par agr aph.

So he’s clearly nmaking the argunent here,
and he doesn't make it in the brief that M. Waxman
cited.

And | think the arbitrators correctly
rejected the -- the Respondents' fram ng of that issue
and actually went further, as they say in their opinion.
They didn't think that those were adequate grounds to
rule for the Respondents, for us. They thought they had
to find an intent in the contract. And then M. Persky
does make that argunment, which I think is the w nning

argument, here on page 79a. Now --

JUSTICE GNSBURG May | -- may | ask
you this question? Let's assunme that you prevail in
this case. | -- 1 would assune that the tankers are now

going to add to their contract, as many contracts do, a
provi sion saying no class action -- you cannot proceed in
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a class action. |If the arbitration agreenent says
agreed to arbitrate any and all disputes, but you may
not proceed on behalf of a class, would that preclude
you frombringing a class action any place?

M5. PILLARD: | think it would if -- and if
the -- that m ght be the exact kind of fact situation
that if the arbitrators sonehow i gnored that in reading
the contract and said, oh, you -- we still have the
authority to authorize a class, that is the kind of
thing that under this very deferential standard of
review m ght be exceeding their powers.

JUSTI CE G NSBURG  There are nmany, many

contracts -- and pick up your average credit card
agreenent -- that will say you may not bring this as a
cl ass.

M5. PILLARD: Many such contracts, and
i ndeed there are contracts that started doing that back
in the '"90s. | think the case before -- Di scover Bank
is a party that started to put express no-cl ass-action
terns.

JUSTI CE G NSBURG  But then you won't get --
you win this case, but then all the future Ani mal Feeds
| ose because they’ Il just put in the arbitration
agreenent you can't proceed on cl ass.

M5. PILLARD: That's right. But at least it
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was i ncunbent on themto do that here if this was
sonet hing that they were so concerned about woul d be
such a burden on them And the fact that they did not
do that, even though class arbitration has been
sonet hi ng that has been happening actively in California
for at least a quarter century -- this is one of the
| argest, you know -- with an econony --

JUSTI CE SCALIA:  Not in this industry,
however .

M5. PILLARD: |'mnot so sure. | nean, we
don't have evidence that -- that it has been going on,
no, because this is a --

JUSTI CE SCALI A:  Yes.

MS. PILLARD: Thank you

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Waxman, why don't you take 2 m nutes?

REBUTTAL ARGUMENT OF SETH P. WAXMAN

ON BEHALF OF THE PETI TI ONERS

MR. WAXMAN:  Ckay. Three points, so | wll
t ake 25 seconds for each point.

First of all, these contracts in the class
are not all the same. These are formcontracts that are
drafted by the charterers and their brokers, and they
i nvol ve different clauses, including different
arbitration clauses.
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The second point, the Rule 3, | think,
fairly does encapsul ate the question that the parties
presented to the Court, which is to construe the
contract, the question that the Bazzle plurality sent
back. The AAA am cus brief in this case, which
commend to the Court, on behalf of no party says over and
over and over again, we drafted the rules to provide
procedures to answer the Bazzle contract question. We
have no opinion about the answer to the Federal
statutory question that arises if the answer to the
-- the nmeeting-of-the-mnds question is no neeting of the
mnds as a matter of contract |aw.

And if you find -- and much of the
di scussion this norning has focused on this -- that,
wel |, sonmehow the arbitrators did just decide the
nmeet i ng- of -t he-m nds question, they didn't decide the
| egal consequences of no neeting of the m nds, then just
as in Keating and as in Bazzle, you will not be able to
reach the very inportant, fundanental FAA statutory
guestion in this case. And the next generation of
| awers will conme before you or your successors to get
it answered.

Now, as to the contract question, | do want
to address your point, Justice Breyer, about the

toolbox. It is true that in answering the contract --
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what is -- what did the parties intend? Was there
really a neeting of the mnds here? And, by the way,
et me just say that when Ms. Pillard says, well, we
don't know whether the parties in this industry agreed
or disagreed, all of the -- the evidence was undi sputed
that since the days of Marco Pol o the background
principle in maritinme | aw has been bilateral, rigorously
bi | ateral .

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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