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MEMORANDUM
TO: FRED EILAND
CHI1EF, PRESS OFFICE
FROM: ROBERT J. COSTA ’ﬁ,
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION
SUBJECT: PUBLIC ISSUANCE OF THE FINAL AUDIT REPORT ON

MILDER FOR CONGRESS EXPLORATORY COMMITTEE

Attached please find a copy of the final audit report on

Milder for Congress Exploratory Committee which was approved by
~the Commission on May 18, 1993.

Informational copies of the report have been received by

all parties involved and the report may be released to the
public.

Attachment as stated

cc: Office of General Counsel
Office of Public Disclosure
Reports Analysis Division
FEC Library
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REPORT OF THE AUDIT DIVISION
ON
MILDER FOR CONGRESS EXPLORATORY COMMITTEE

I. Background

A. Overview

This report is based on an audit of Milder for
Congress Exploratory Committee, ("the Committee”), undertaken by
the Audit Division of the Federal Election Commission in
accordance with the provisions of the Federal Election Campaign
Act of 1971, as amended ("the Act"}. The audit was conducted

- pursuant to Section 438(b) of Title 2 of the United States Code

which states, in part, that the Commission may conduct audits
and field investigations of any political committee required to
file a report under section 434 of this title. Prior to
conducting any audit under this Section, the Commission shall
perform an internal review of reports filed by selected
committees to determine if the reports filed by a particular
committee meet the threshold requirements for substantial
compliance with the Act.

The Committee registered with the Clerk of the House
of Representatives on December 27, 1989 and maintains its
headquarters in Omaha, Nebraska. The audit covered the period
from November 14, 1989, the inception date of the Committee’'s
bank activity, through December 31, 1990. The Committee
reported a beginning cash balance on November 14, 1989 of $¢;
total receipts of $631,841.53; total disbursements of
$625,386.47; and a closing cash balance on December 31, 19937 cf
$6,449.06.1/

This report is based cn documents and workpapers
supperting each of its factual statements. The documents and
workpapers form part of the record upon which the Commissicn
based 1ts decisions on the matters in this repert and were
available to Commissioners and appropriate staff for review.

) 4 The amounts do not foot fecause the Committee’s reported
beginning balance at January !, 1990 was $6.00 less than
1ts reported ending balance at December 31, 1989,




B. Key Personnel

2 by the audit, the Treasurer

Puring the period ccove
of the Committee was Mr. Ed Foga

.
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The audit :ncluded such tests as verification of total
reported receipts and disbursements and individual transactions;
review of required supporting documentation; analysis of
Committee debts and obligations; and such other audit procedures
as deemed necessary under the circumstances.

11. Audit Findings and Recommendations

A. Apparent Prohibited Contributions

-

Secticn 44dibfa’ cf Title 2 of the Unjted States Ccde

states, in relevant part, that it :s unlawful for any
corporation to make a contributicn in connection with any
election at which a Representative in Congress is to be voted
for, or in connection with any primary election to select
candidates for the foregoing office. In addition, this cite
- makes it unlawful for any candidate, political committee, or

other person knowingly to accept or receive any contribution
prohibited by this section. T

Section 100.7(A)Y{1)(iii}) of Title 11 of the Code of
Federal Regulations states that the term “"contribution”™ includes
a gift, subscription, loan, advance, or deposit of money or
anything of value. The term "anything of value” includes all
in-kind contributions. Unless spec:fically exempted under 11
C.F.R. §100.7(b), the provision of goods or services without
charge or at a charge which is less than the usual and normal
charge for such goods or services is a contribution.

Section 103.3(b){1) of Title 11 of the Code of Federal
Regulations states that, contribut:ons that present genuine
questions as to whether they were made by corporations may be,
within ten days of the treasurer’'s receipt, either deposited
into a campaign depository or returned to the contributor. £
any such contribution is deposited, the treasurer shall make h:s
or her best efforts to determine the legality of the
contribution. 1If the contribuz:icn cannot be determined %5 te
legal, the treasurer shall, with:n thirty days of the
treasurer’'s receipt of the contr:izution, refund the conscibuc:ion
to the contributor.

Secticn 103.3(b): 4 £ Title 11 of the Code cf Federal
Regulations states, in part, that any contribution which appears
to be illegal and which 1s depcsited into a campaign depository
shall nct bte used for any disbursements by the politica:l
committee unt:l the contributicn has been determined to be
legal. The political committee must either establish a separac:e



acccunt in a campaign depository for such cenzributions corx
mainrtain sufficient funds to make a.l such refunds.

The Audit staff reviews

d the lommittee’s contribution
records f£or the period November L4, 1983 through December 31,
1990 and 1dentified 34 contributicons from 17 corpeorations,
totaling $3,693.82, whizh had noct been refunded Inciuded in
this total were fcur i1n-kind contribut:i:cns, totaling $1,618.82.

A Committee cfficial stated that the Committee was
very careful about asking contributors :f questiconable
contributions were drawn on corporate accounts. She thought
that some of the :tems noted as prohibited by the auditors were
drawn on the contributors’ professional drawing accocunts
containing their personai funds. She stated that it was ¢
Committee’'s practice to review all contribution checks and
any appeared to be corporate, tc return them undeposited.
added that it was possible that certain types of prohibited
contributions, such as those from incorporated doctors or law
firms, may have slipped through undetected.
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The Audit staff found neither a separate account for
the deposit of contributions which were possibly prohibited, nor
a. method to monitor an amount reguired tc be kent in the
Committee’s regular accounts while the acceptabzl;ty
determination was being made.

A schedule of the prohibited contributions was sent to
the Committee approximately two weeks after the end of fieldwork
once the Audit staff had verified with the appropriate
Secretaries of State that these entities were incorporated.

In the interim audit report the Audit staff
recommended that the Committee take the folliowing action:

+ Provide evidence that the ceontributions discussed above
were not prohibited; or

- Refund the prohibited contributions and prov:ide evidence
of such refunds (i.e., copies of the front and back of
the negotiated refund checks'; or

+ Disclose the prohib:ited conzr:butions as debts owed by
the Committee cn Schedule 2 (Cebts and Obligat:i:ons

~ &
funds were nct avai.ab.e T2 make such refunds.

’ -
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In response to the :inter::d audit report tne Ccmmittee
provided letters signed by ccnir:ibutors for several £ the
contributions from entities ver:fied as ﬂo:porations which
stated that the contributions were drawn from a nonrepayable
corporate drawing account and were therefore permissi:ble. These
letters, dated July 3, 1992, were sent to the contritutors after
the Committee received the interim audit report.




sased on our review cf this documentaticn, the Aud:t
staff concurs that the ccrntributions covered by these letters
are ro* prchibited. It 1s permissible for cor po:ate emplcyees
o ¢ ribute by making personal draws aqa-u d sa’ary, profits
ot comm‘ss cns. As a result, the CTcmmittee has materially
complied wzth the inter:im audit report recommendation

4

(4

Recommendat.on #1

The Audit staff reccmmends nc further acticon wizh
this matter
B. Tremization of Contributicns from Political

Committees
and An Unregistered Organization

Section 434{(b)(3)(B) of Title 2 of the United States
Code states that each report shall disclose the identification
cf each political committee which makes a contribution to the
reporting committee during the reporting period, together with
the date and amount of any such contribution. In addition, 2
U.S.C. §431(13){(B) defines "identification", for other than an
individual, as the full name and address of such person.

Section 100.7(A){1Yt11i} of Title 11 of the Code of
Fedetal Regulations states that the term “"contribution” includes
a gift, subscription, lcan, advance, or deposit of money or
anything of value. The term "anything of value" includes all
in-kind contributions. Unless specifically exempted under 11
C.F.R. §100.7(b), the provision of goods or services without
charge or at a charge which is less than the usual and normal
charge for such goods or services 1s a contribution. Further-
more, 11 C.F.R. §104.13(a) states that each in-kind contribution
be reported as both a contribution and an expenditure.

The Committee’'s receipts records were reviewed to
determine whether all contributions from political committees
were itemized. The Audit staff determined that 25 contributions
from 22 committees and an unregistered organization, totaling
$12,755.80, had not been itemized on Schedule A {Itemized
Receipts). Included in this total were seven in-kind
contributions, totaling $1,405.14, frcm four poiitical
committees and one unregistered organization, which :n additioen
to not being 1temized cn Schedule A were alsc nct itemized on
Schedule B (Itemized Disbursemen:ts as required by °»

oy . C.F.R.

§104.13.

The Audit staff furcher cdetermined that eleven :in-xind
contribut:cns from three pol:it:ical committees, tctaling

257.36, were correctly :tem:zed by the CTomm:i:ttee cn Schedule

A, but the corresponding Schedule B entries were cmitted

At the exit conference, <he Committee was provided
with a schedule cf the contr:ifuticns from polit:ical committees
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which were nct itemized correctly. Committee officials provided
nc explanation for these ocmissicns
In the interim aud:.tc repcrt the Audit staff

re-cmmended that the Committee fi:le amerded Schedule A's

Itemized Receipts) and Schedule B's Itemized Dishbursements:’
ccrrecting these omissions. In respeonse to the interim audit
report, the Committee filed the reguested amended repcrts.

Recommendation #2

The Audit staff recommends nc further action with regard teo
+his matter.

C. Misstatement of Financial Activity

Sections 434(b)(1l), (2 and {(4) of Title 2 of the
United States Code state, in part, that each report shall disclcse
the amount of cash on hand at the beginning of each reporting
period, the total amount of all receipts, and the total amount of

all disbursements for the period and calendar year.

The Audit staff reccnciled the Committee’s reported
activity to its bank activity from November 14, 1983 through
December 31, 1990. The reconciliation revealed that the .
Committee overstated its reported cash balance as of December
31, 1990 by $9,066.63 (net).



The compcnents of this ending cash balance misstatement
are as follows:

1990 Ending Balance as Reported $6,44

0o
[0}
(321

ixteen In-Kind Contributions < 6,267.35>
nct i1nciuded in 1990 Repcrzed
Disbursements2/

NSF Contributcr Checks Not < 2,500.09>

Adjusted Out of 1990 Reported

Receipts3/

Qver Reported Contribution < 500.00>
. Unreported Contributions and 240.09

Interest Earned

Unreported Bank Charges < 39.46>

Unexplained Difference .10

Subtotal <3,066.63>

Adjusted 1990 Ending Balance o <2.617,57>

At the exit conference the Committee was provided with
a listing of the in-kind contributions not included in reported
Disbursements. Committee officials did not provide any
explanations for these misstatements.

In the interim audit report the Audit staff recommended
that the Committee amend its most recently filed report (1961
Year End Report) to correct this ending cash balance
misstatement. In response to the interim audit report, the
Committee filed the requested amended report.

Recommendation # 3

The Audit staff recommends no further action with regard
this matter.

(ad
(§]

2/ Eleven cf these sixteen in-kind contributions, totaling
- $4,257.36, were from three political committees and were
not item:zed on Schedu.e B :Itemized Disbursements).

{See Finding II.B.)

3/ The two contributocr checks which comprised this $2,500 were
reported as clearing cn . <29 91 per the Committee’s 199
Mi1d-Year Report.




D. nisclosure 2f Lcan from the Cand:date

Section 432:e* 21 ¢of Title 2 cf =he United States Code
states, in relevant part, that any candidate £or Federal office
who receives a i1ocan for use in cn

in ccnnecticn w:th the campaign of
such candidate for election, or makes a distursement in
connecticn with such campaign, shall re considered as hav:ng
recerved the loan, or as having made the Z:sbursement, as an

agen- cf the authcrized committee.

Secticon 104.3(a)(4)Yiiv) of Titie i1 cf the Code of
Federal Regulations requires the identification of each
contributcr and the aggregate year~to-date total fcr such
contributor, fcr each perscn who makes a loan to the reporting
committee or to the candidate acting as an agent of the
committee during the reporting period, tocgether with the
identification of any endorser or guarantor ¢f such locan, the
date such loan was made and the amcunt or value of such loan.
The Act at 2 U.5.C. §431(13)(B) define "identification”, for

other than an individual, as the full name and address of such
person.

In accordance with 11 C.F.R. §104.3:23(3)(vii)(B) and
§104.3(b){2)(i1i)(A) an authcrized ccmmittee of a candidate for
federal offics -hall report all loans made, guaranteed, or
endorsed by a candidate to his or her committee, as well as all
repayments of such loans.

Section 100.7(a)Y(1)(iii) of Title 11 of the Code of
Federal Regulations states that the term "contribution”™ includes
a gift, subscription, locan, advance, or deposit of money or
anything of value. The term "anything cf value"” includes all
in-kind contributions. Unless specifically exempted under 11
C.F.R. §100.7¢b), the provision of goods cor services without
charge or at a charge which 1s less than the usual and normal
charge for such goods or services is a contribution.
Furthermore, 11 C.F.R.§104.13{a) states that each in-kind
contribution be reported as both a contribution and an
expenditure.

On May 9, 1990, the Candidate cbtained a $15,030 loan
from the Bank of Nebraska, the proceeds cf which were deposited
into the Committee’s bank account on that same date. According

to the loan agreement, the original lcan had a 13% interest rate

and was due on 6 B-90 (30 days'. The f:nance charge for the
initial 30 day term was S132.10. The Aud:it staff was provided
documentation in support of cne lcan renewal frem 71292

through 8.11-96, but no additicnal loan

documentation was made
available. The Committee repaid $1C,073 o the Candidate by
check on §,/28 'S0

The Ccmmittee disclosed the receipt of this lcan cn a
Schedule A (Itemized Rece:pts' and Schedule C {lLoans') with the
source cf the ican disclosed as the Cand:date instead of
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ccrrectly disclosing the bank as the source of the loan with the
~andidate as endorser or guarantor. The Committee Z:sclosed the
repayment of the loan to the Candidate on a Schedule C instead
¢ to the bank but did nct :zem::ze the repayment ¢n its Schedule
8 (Itemized Disbursements:. It shculd bte noted that the
Zommittee initially disclcsed a repayment to the Candidate cn
:ts FEC report but lined thrcough 1t on the repors.

Nc documentaticn relating to the payment of interest
associated with this loan was made available to the auditors.
committee cfficial stated that the Candidate paid all the
interest on the loan from her personal funds. The Committee did
not report any in-kind contributions from the Candidate for
rhese interest payments.

A

At the exit conference, Committee officials provided
no explanation for these discrepancies.

Iin the interim audit report the Audit staff
recommended that the Committee file amended Schedule A's
(1temized Receipts), Sched.:le B's (Itemized Disbursements),
Schedule C’s (Loans) and De#tailed Summary Pages {(FEC Form 3,
Page 2) correcting the atko e noted problems. In response toc the
interim audit report, thz ommittee filed amended reports which
materially corrected these¢ nmissions.

Recommendation #4

The Audit staff recrpre:nds no further action with regard to
this matter.

E. Reporting of D. .ts and Obligations

Section 434(b:{8' of Title 2 of the United States Code
states that each report shall disclose the amount and nature of
outstanding debts and cbligations owed by or to such political
committee; and where such debts and obligations are settled fcr
less than their reported amount or value, a statement as to the
circumstances and conditions under which such debts or
obligations were extinguished and the consideration therefor.

Section 104.11 c¥f Title 11 of the Code of Federal
Regulations states, in part, that debts and obligations owed by
or to a political comm:ttee which remain outstanding shall be
continuously reported unt:. extinguished. 1In addition, a deb:,
obligation, or other prom:se t> make an expenditure, the amount:
cf which is $500 or less, shall be reported as of the time
payment :s made or no later than €0 days after such obligaticn
is incurred, whichever comes f:rst. Any loan, debt or
obligation. the amount of which is over $500, shall be
as of the time cf the transaction.

+

reported

e 1nvoices and related payments
381.25

Our review 0f Ccmmictte
in i, .25, which were outstand:ing

revealed 13 debts, total




~ rhe close of four 1990 reporting pericds and not disclzosed on
chedule D (Debts and Obligaticns Owed by a Icmmittee ..

A listing cof these items was provided to the Tcmmittee
~ rre exit conference. Committee cfficials provided n2o
xpiaration for these cmissions.

In the interim audit report the Audit staff

recommended that the Committee file amended Schedule D's %o
correct these omissicons. In response to the interim audit
report, the Committee filed amended reports which materially
rorrected these omissions.

recommendation $5

.

The Audit staff recommends no further action with regard t:
this matter.

F. Matter Referred to the Cffice of General Counsel

A certain matter noted during the audit has been
referred to the Commission’s Office of General Counsel.






