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MEMORANDUM

TO:

FROM:

SUBJECT:

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 11, 1985

FRED EILAND
PRESS OFFICER

ROBERT J. COSTA 7%
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

PUBLIC ISSUANCE OF FINAL AUDIT REPORT -
FRIENDS OF GEORGE MCGOVERN

Attached please find a copy of the final audit report of
Friends of George McGovern which was approved by the Commission

- on February 6, 1985.

Ihformational copies of the report have been received by
all parties involved and the report may be released to the

public.

Attachment as stated

cc:’ FEC Library .

RAD

Office of General cOunsel
v/Pub11c Record

.
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FEDERAL ELECTION COMMISSION
WASHINGTON. B C 20463

FINAL REPORT OF THE AUDIT DIVIS ON -
ON
FRIENDS OF GEORGE MCGOVERN

1. Background

A, Overview

This report is based on an audit of Friends of George
McGovern ("the Committee") to determine whether there has been
compliance with the provisions of the Federal Election Campaign
Act of 1971, as amended ("the Act"). The audit was conducted
pursuant to 26 U.S.C. § 9038(a) which states that "after each
matching payment period, the Commission shall conduct a thorough
examination and audit of the qualified campzign expenses of every
candidate and his authorized committees who received payments
under Section 9037."

‘ In addition, 26 U.S.C. § 9039(b) and 11 C.F.R.
§ 9038.1(a) (2) state, in relevant part, that the Commission may

conduct other examinations and audits from time to time as it
deems necessary.

The Committee registered with the Federal Election
Commission as the McGovern for President Committee on September
26, 1983. 1It changed its name to Friends of George McGovern on
April 7, 1984. The Committee maintains its heazdquarters in
Washington, D.C.

The audit covered the period from the Committee's
inception, September 13, 1983, through June, 30, 1984, the last
day covered by the most recent report filed with the Commission
at the time of the audit. (In addition, certain financial
activity was reviewed through July 26, 1984.,) The Committee
reported an opening cash balance of $-0-, total receipts of
$1,543,744.75, total disbursements of $1,241,482.41 and a clos1ng
cash balance of ($526.35)on June 30, 1984.1/ However, it is
anticipated that the Committee will continue to receive
contributions and make disbursements. 1In zddition, revised
statements of Net Outstanding Campaign Obligations will be
submitted with each matching fund submission as required by 11
C.F.R. § 9034.5(d). Under 11 C.F.R. § 9038.1(c) (4) additional
audit work may be conducted and addenda to this report issued as
necessary.

1/ The totals do not foot due to various reporting errors noted
in Finding II.A.1l.
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This report is based upon documents and working papers
which support each of the factual statements. They form part of
the record upon which the Commission based its decisions on the
matters in the report and were available to, Commissioners and
appropriate staff for review. :

B. Key Pe{sonnel

The Treasurers of the Committee during the period
audited were: ’

Ms. Helene Mae Bordenick 9/13/83 - 6/14/84

Ms. Paula M. Kowalczuk 6/14/84 - 1/14/85

Ms. Mary T. Curtin 1/14/85 - present
C. Scope

The audit included such tests as verification of total
reported receipts, disbursements and individual transactions;
review of required supporting documentation; analysis of
Committee debts and obligations; review cf contribution and
expenditure limitations; and such other audit procedures as
deemed necessary under the circumstances.

II. Findings and Recommendations Related to Title 2
0of the United States Code

A, Misstatement of Financial Activity

l. Unreported Receipts and Disbursements

Under 2 U.S.C. §§ 434(b)(1l), (2) and (4) a
committee is required to report the amount of cash on hand at the
beginning of each reporting period, and the total sum of all
receipts and disbursements for the reporting period and calendar
year, :

The Audit staff's reconciliation of the activity
in the Committee's bank accounts to the disclosure reports filed
for the period audited revealed the misstatements shown below.

a. Recéigts

- The Committee's reported receipts were
understated by a net amount of $45,195.08. A major portion of
the difference was the result of the Committee not reporting the
receipt of a $40,000.00 loan received in March, 1984. 1In
addition, the Audit staff idzntified $17,135.53 in itemized
receipts on Schedules A-P which were not carried forward to the
summary pages of the Committee's reports. The difference
($11,940.45) could not be explained.
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b. Disbursements

The Committee's reported disbursements were
understated by a net total of $380,939.52. This amount includes
$215,931.27 in disbursements made from the fommittee's” -
headquarters' accounts and $50,822.53 from the Committee's state
accounts. The remainder of the understated amount resulted from
(1) Committee errors on the summary pages of the disclosure
reports2/, (2) disbursement figures reported incorrectly, (3)
disbursements reported twice, and (4) transfers between Committee
accounts reported as disbursements.

c. Ending Cash

The reporting errors noted above resulted in
a net difference of $21,107.69 in the Committee's reported ending
cash. It should be noted that the Committee made several
attempts to correct its reported cash position during the period
audited, thus the net difference in ending cash is significantly
less than the differences noted for receipts or disbursements.

On November 19, 1984, the Committee filed a
comprehensive amendment reflecting corrected totals for cash on
hand, receipts and disbursements and itemizing the unreported
$40,000 loan.

Recommendation

The Audit staff recommends that no further action be taken
on this matter.

B. Itemization of Receipts

Section 434 (b) (3) (A) of Title 2, United States Code
requires a political committee to report the identification of
each person who makes a contribution to the committee aggregating
in excess of $200.00 per calendar year together with the date and
amount of such contribution. Further, 2 U.S.C. § 431(13) defines
identification to mean in the case of an individual, the name,
mailing address, occupation, and the name of his or her employer.

Section 434(b) (3) (B) of Title 2, United States Code
states that each report under this section shall disclose the
identification of each political committee which makes a
contribution to the reporting committee, together with the date
and amount of any such contribution.

2/ The Committee itemized $134,191.31 in disbursements on
Schedules B-P which were not carried forward to the summary
pages of the reports.
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The Committee's contribution records were reviewed to
determine whether all contributions aggregating in excess of
$200.00 per calendar year were itemized as required on the
Committee's disclosure reports. It was noted that contrlbutlons
totaling $19,501.50 were not itemized as reguired. This amount
represents 9.5% of the total amount of contributions requiring
itemization. 1In addition, contributions of $10,030.00 which were
itemized on the reports did not contain adequate contributor
information.

Also noted during thé review of the Committee's
receipts were contributions from three political committees

~ totaling $750.00 which were not properly itemized.

The Audit staff presented Committee officials with
schedules of the unitemized contributions and the contributions
lacking adequate disclosure information. The Committee officials

provided no explanation for the omissions noted on the disclosure
reports.

In the comprehensive amendment filed on November 19,
1984 the Committee itemized the previously unitemized

contributions and included the required additional contributor
information.

Recomendation

The Audit staff recommenas that no further action be taken
on this matter.

cC. Other Matter

A matter noted in the audit has been referred to the
Commission's Office of General Counsel.

III. Findings and Recommendations Related to Title 26 of the
United States Code

A. Apparent Non-Qualified Campaign Expenses

vo- Section 9038 (b) (2) (A) of Title 26, United States Code
states that if the Commission determines that any amount of.any
payment made to a candidate from the matching payment account was
used for any purpose other than to defray the qualified campaign
expenses with respect to which such payment was made, it shall
notlfy such candidate of the amount so used, and the candidate
shall pay to the Secretary an amount egual to such amount.
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The Commission, in a Notice of P:opcsed Rulemaking
published in the Federal Register on June 28, 1984, set forth a
pro-rata formula which would base repayments for non-qualified
campaign expenses on the proportion of federal funds to total
funds received by the candidate. Further, the final version and
the Explanation and Justification was published in the Federal
Register on August 22, 1984 and transmitted to Congress.

The formula and the appropriate calculation with
respect to the Committee's receipt activity is as follows:

Total Matching Funds Certified Through Date of Ineligibility
]3215284}17

Numerator + Private Contributions Received Through 3/15/84

$ 209,337.38 =,270987
($209,337.28 + $563,161.69)

Thus, the repayment ratio for non-qualified campaign
expenses is 27.0987%.

l. Convention-Related Disbursements

Section 9032(9) of Title 26, United States Code
defines a qualified campaign expense as a purchase, payment,
d1str1but10n, loan, advance, deposit or gift of money or anything
of value incurred by a candidate, or by his authorized committee,
in ccanection with his campaign for nomination for election and
neither the incurring nor payment of which constitutes a
violation of any law of the United States or of the State in
which the expense is incurred or paid (emphasis added).

On March 15, 1984, Senator George S. McGovern's
candldacy terminated for the purpose of incurring qualeled
campaign expenses. In a March 15, 1984 letter to the Commission,
the Senator stated that although he was no longer actlvely
pursuxng the nomination for president, he would be continuing as
an inactive candidate and that his presidential committee would
be maintained. 1In a June 4, 1984 letter to the Commission, the
Committee's Deputy Director stated that the Senator planned to
participate in the National Democratic Nominating Convention .and
this required substantial preparatory work from the staff. In
addition, during the audit fieldwork, the Audit staff observed
that convention-related activity was taking place. The Committee
Treasurer '‘was informed by the Audit staff that certain expenses
incurred after the Candidate's date of ineligibility would have
to be allocated between campaign-related activity and convention-
related activity. The Treasurer provided the Audit staff with
percentages for allocating each Committee staff person's salary,

3/ on March 23, 1984, the Commission determined that the date
of ineligibility under 11 C.F.R. § 9033.5(2) for Senator
George McGovern is March 15, 1984.
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Committee overhead and other expenses between the two(2)
activities. Based on the Audit staff's observation of the
Committee operations and staff functions, the percentages were

found to be reasonable.

Certain disbursements made by the Committee
between June 1, 1984 and July 26, 1984 were, allocated between
campaign-related and convention-related activity. The
application of the allocation percentages developed resulted in
the identification of $5,300.00 in salary payments, and $2,175.72
in overhead experises related to the convention. Further, our
review identified $7,649.39 in expenses, the purpose of which was
solely for convention-related activities.

Conclusion

On January 29, 1985, the Commission made an initial
determination that the amount ($15,125.11) of convention-related
disbursements are non-qualified campaign expenses and the pro-
rata portion $4,098.71 ($15,125.11 x .270987) be repaid to the

U.S. Treasury within 90 calendar days of receipt of this report
in accordance with 1l C.F.R. § 9038.2(4d).

Repayment Amount: $4,098.71
2. Undocumented Disbursements

Section 9033.11(a) of Title 11, Code of Federal
Regulations states that each candidate shall have the burden of
proving that disbursements made by the candidate or his or her
authorized committee(s) or persons authorized to make
expenditures on behalf of the candidate or committee(s) are
qualified campaign expenses as defined in 1l C.F.R. § 9032.9.

In addition, the Commission's Regulations under 11
C.F.R. § 9033.11(b) contain the documentation requirements
regarding qualified campaign expenses.

A review of the Committee's disbursements made
through July 26, 1984 disclosed that no documentation or
inadequate documentation was maintained for disbursements
totaling $26,455.85 from the Committee's national accounts and
$3,655.98 from the Committee's state accounts. Many of the
undocumented disbursements from the national accounts were .
identified as being made to individuals for reimbursement of’
expenses or involved checks made payable to "cash". Also, the
Candidate used his personal credit card to incur campaign related
expenses. The Committee made payments for the credit card
expenditures but was unable to demonstrate the connection between
the payments and the campaign. Committee officials stated that
they would attemd>t to get the required documentation for the
disbursements.
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The Committee was presented with schedules of the
undocumented disbursements at the exit conference. o

On November 19, 1984, the Committee submitted
documentation for $2,594.15 of the previously undocumented
disbursements, Disbursements totaling $27,517.68 ($24,227.71

from the national accounts and $3,289.¢7 from the state accounts)
remain undocumented.

Conclusion

On January 29, 1985, the Commission made an initial
determination that the amount ($27,517.68) of undocumented

disbursements are non-qualified campaign expenses and the pro-
rata portion, $7,456.93 ($27,517.68 x .270987), be repaid to the
U.S. Treasury within 90 calendar days of receipt of this report
in accordance with 11 C.F.R. § 9038.2(d).

Repayment Amount: $7,456.93

3. Payment of Personal Compensation
to the Candidate

Under 11 C.F.R. § 9032.9(a) (2) "qualified campaign
expense"” means a purchase, payment, distribution, loan, advance,
deposit, or gift of money or anything of value made in connection
with a candidate's campaign for nomination.

The Committee paid the Candidate a $50,000 salary
in three installments: 1) $35,000 on March 9, 1984, 2) $10,000 on
May 30, 1984 and 3) $5,000 on June 8, 1984. 4/ A Committee .
internal memo reviewed by the Audit staff indicates that the
salary was intended to make up for missed income (income the

Senator would have earned from speaking engagements had he not
been a Candidate).

4/, The May 30, 1984 and June 8, 1984, payments were made after
the Candidate's date of ineligibility.
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In the interim audit report, the Audit staff
recommended that the Committee provide any written arrangement or
commitment with respect to the $50,000 which shows a connection
between the disbursements and the campaign effort.

-On November 19, 1984, the Committee submitted a
letter containing their justification that the salary payments
are qualified campaign expenses. However, the Commission
determined that under these circumstances, salary payments to a
publicly financed candidate are not qualified campaign expenses.

Conclusion

On January 29, 1985, the Commission made an initial
determination that the amount ($50,000) of salary payments to the

Candidate are non-qualified campaign expenses and the pro-rata
portion $13,549.35 ($50,000 x .270987) be repaid to the U.S,
Treasury within 90 calendar days of receipt of this report in
accordance with 11 C.F.R. § 9038.2(d).

Repayment Amount: $13,549.35

4, Inpact of Non-Qualified Campaign Expenses
on Candidate's Entitlement

Section 9034.5(a) of Title 11, Code of Federal
Regulations requires that the candidate submit a Statement of Net
Outstanding Campaign Obligations ("NOCO") which contains, among
other items, the total of all outstanding obligations for
qualified campaign expenses and an estimate of necessary, winding

down costs within 15 days of the candidate's date of
ineligibility.

Further, 11 C.F.R. § 9034.5(d) requires that a
candidate submit a revised Statement of Net Outstanding Campaign
Obligations with each submission for matching funds payments
filed after the candidate's date of ineligibility, reflecting the
financial status of the campaign as of the close of business on
the last business day preceding the date of submission for
matching funds. ‘

A\

—
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The NOCO statement is the basis for determining 1
further matching fund entitlement. 1In the case of Senator
McGovern's candidacy, March 15, 1984 is the date of
ineligibility. Consequently, he may only receive matching
payments to the extent that he has net outstanding campaign
obligations as defined in 11 C.F.R. § 9034.5.

As noted in items III.A,1. 2. and 3., the Audit
staff identified non-qualified campaign expenses a number of
which were incurred and/or paid subsequent to the candidate's
date of ineligibility. 1In order to insure that only the amount
of post-ineligibility gqualified campaign expenses is used to
calculate the candidate's remaining entitlement to matching
funds, the Audit staff proposes several adjustments to the NOCO
statement prepared by the candidate. These adjustments are shown
on the NOCO analysis on page 10 and fall into two areas,
dependent upon whether the non-gualified campaign expense was
paid ‘'or remained owing on the statement date.

B. Determination of Net Outstanding Campaign Obligations

At the inception of the audit fieldwork, the Committee
had filed five (5) NOCO statements covering the period March 15,
1984 through June 15, 1984. To facilitate the verification of
the Committee's net outstanding campaign obligations, the NOCO
statement as of June 15, 1984 was audited. The Audit staff made
necessary adjustments to this statement to properly reflect the
candidate's cash position at June 15, 1984, and to correct
misstatements of accounts payable and the Committee's estimate of
winding down costs. In addition, documentation which was
submitted by the Committee in response to the interim audit
report has been incorporated into the NOCO statement. This NOCO
statement as amended 3/, and the results of our verification of
the items contained thereon, appear below.

\
5/ The Committee amended its original 6/15/84 NOCO on June 27,
" 1984,
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Friends of Geozge MNcGovern

Statement of Net Outstanding Campaign Obligations
As of June 1S5, 1984

e
as_Amended

ASSETS

Cash in Bank $ (854.24)

Accounts 60.300.00
Receivable

gon-o\llnlihd

ampaign Bxpenses

3/16 - 6/15/84
Non~-¢ ign
uht:p. 9
(convention)

Insufficiently
documented

BhargEee o

Total Assets
LIABIL

Accounts Payable $106,743.89
for Qualified

Campaign

Expenses

Bstimated Yindin

Down co-u!} 9

Salaries $ 28,160.00

Storage $00.00

Rent 2,946.00
- Supplies 890.00

Furniture Rental 200.00

Telephone 2,100.00

Pundraising®/ 14,456.00

Legal Fees

Total Estimated § 52,252.00

Winding Down

Costs

Total Liabilities

Net Outstanding
Campaign Obligations (Deficit)

Audit

55,172.18

9,607.34Y/

4,780.08%/

15,000,008/

$98,740.908/

$21,776.50
250.00
1,196.81
890.00
150.00

975.00
20,149.05
—3.000,00

$48,387.36

NOCOo
As Amended  Audit

($ 5,899.08)8/

$ 59,529.76 $_78.660.49

($158,995.89) ($147,128.26)
(9,22,466,13) (5_68,462,10)

&/ Cash in bank was adjusted to accurately reflect the Candidate's cash

position at June 15, 1984.

b/ This adjustment is necessary so as not to allow non-qualified campaign
expenses to increase entitlement.

S/ The accounts payable balance was adjusted to exclude the value of non-
qualified campaign expenses included in the Committee figure. In
addition, certain expenses were incorrectly included by the Committee

as a payable.

4/ The Committee estimated winding down costs through August 30, 1984,
however, the Committee offices closed on July 31, 1984 and a portion
of the Committee operations ceased on that date.

&/ This amount represents actual expenses paid from 6/16/84 through

7/26/84.
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As noted above, the Audit staff's verification of the items
on the Committee's NOCO statement revealed various differences which
resulted in a net difference (overstatement) in_net outstanding campaign
obligations of $30,998.36. A portion is comprised of $29,387.39 in non-
qualified campaign expenses made by the Comnittee between March 16, 1984
and June 15, 1984. This inclusion is necessary so as not to allow non-
qualified campaign expenses to increase the Candidate's entitlement to
matching funds. Therefore, the Committee's NOCO as of June 15, 1984 should
have disclosed a deficit of $68,467.77 and not $99,466.13 as stated by the
Committee in its amended NOCO statement. 1In addition, our review of the
Committee's deposits indicated that for the period June 16, 1984 through
July 26, 1984, the Committee received $38,588.68 in individual
contributions. Further, on August 1, 1984, the Commission certified a
matching fund payment of $16,699.01.

Conclusion

Based on our review of the Committee's financial activity through
7/26/84, the Candidate's remaining entitlement was $29,879.09 ($68,467.77 -
$38,588.68). Further, after applying the August 1, 1984 certification of
$16,699.01, the Candidate's remaining entitlement is reduced to $13,180.08.

Since audit fieldwork of the Committee ended on July 26, 1984,
tis report does not address any NOCO statements filed by the Committee
absequent to June 15, 1984. Additional fieldwork will be conducted with
respect to determining the Candidace's remaining entitlement to receipt of
matching funds and an addendum will be issued as appropriate.

Recap - Amounts kepayable to the U.S. Treasury

Presented below is a recap of the amounts the Commission
initially determined as subject to the repayment provisions of 26 U.S.C. §
9038 (b) (2) as discussed in Section III.

Item A-1 Non-qualified Campaign Expenses -
Convention-Related Disbursements ’ $ 4,098.71

Item A-2 Non-gqualified Campaign Expenses -
X Undocumented Disbursements 7,456.93
Item A-3.Non-qualified Campaign Expenses -
Post-Ineligibility Salary Payments 13,549.35
to the Candidate

Total Recommended Repayment $25,104.99
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BEFORE THE FEDERAL ELECTIONS COMMISSION
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In the Matter of: :
FEDERAL ELECTION COMMISSION :
SPECIAL OPEN SESSION :
ORAL PRESENTATION BY THE H
FRIENDS OF GEORGE MC GOVERN :
---------------- x

Washington, D.C.

April 24, 1985

The above-entitled natter came on for open sessiorn,

pursuant to notice, before Chairman John Warren MeGarry,
at 1325 K Stree*, N.W., Conference Roon, Washington,
D.C. 20463, at 10:00 a.m.
APPEARANCES:

On behalf of The Friends of George McGovern:

JOHN M. QUINN, Esgq.

Arnold s Porter

1200 New Hampshire Avenue, N.S.
Washington, D.C. 20036

S KS qup, Ld ~ Court cchozteu

(202) 789.0818
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CHAIRMAN MC GARRY: This special omen, public
hearing will please come to order. The reason we are here
today is because the Federal ElectionCommission has granted
a request by former Senator George S. llcGovern and his
1284 Presidential Campaign Committee for a public hearing
to appeal a Commisz*'o order for repayment of federal
natching funds to the U.S. Treasurv.

Let me give a little background on this matter.
The statutory auvthority underlving the Federal Election
Commission's administration of the public funding of
presidential primarv campaigns is the Presidential Primary
Matching Pavment Accouht Act. That law requires the
Commaission, among other things, to conduct a thorough
exanination and audit of the qualified campaign expenses
of every candidate for nomination for President, and his or
her authorized committees whc have received federal matching
pavments pursuant to Title 26 U.S.C. Section 9037.

One purpose of the Commission’s mandatory audit of
publicly funded vresidential nrimaryv candidates is to
deternine whether vublic funds have been used to meet only
gualified campaign expenses. That term, aqualified camnaicn
expense, is defined by the law as a purchase, pcyment

distribution, loan, advance, denosit, or gif: of noney or

ot
(14}
mn

anything of value incurred by a candidate, or a candida

S K S G‘toup, Ltd — Court Oerozteu

(202) 789-0818
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authorized committee, in connection with the candidate's
campaign for el.ection or nomination for election to the
office of President.

fter conducting a thorough examinaticn and audit,
the Commission on January 29th, 1985 made an initial
determination that the Friends of George McGovern should
repay $25,104.99 which the Commission had determined to be
non-gualified expenses. ¢f that anount, $13,549.35
represents the portion of public funds used by the Cormittee
to make salary payments totalling $50,000 to NMr. McGovern.

The Commission's initial repayment determination

reflects the position that the Committee's pavments of

salary to Mr. McGovern were non-qualified expenses. In its

March 5th response to the Commission's initial determination

the YcGovern Committee disnuted the Commission's
determination that salary payments to the candidates were
non-guaiified campaign expenses and that the pro rata
portion of S$13,545.35 must be repaid.

In that regard Mr. llcGovern through cournsel
reguested to make an oral nresentation to the Commission
on this specific issue. ©On April 3rd, 1985, the Commissiocn
granted that request and we are convened today in special
oven session to hear that oral rresentation pursuant to
21 CFR 9038.2i{c){3), as mart of the Comnmittee's res;.onse
to the Commission's initla. repavment determinat:ion.

S K S qup. Ltd — Court cRepot{eu

(202) 789-0818
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The sole purpose of this meeting is to give the
candidate or his representative an opportunityv to address
the Commission and to demonstrate that no repayment, or
a lesser repayment, is required. With respect to the
procedure we will follow today, I would like to state that
this is not an adversarial or trial-tvpe hearing. The
candidate's representative, Nr. John Quinn, will have

30 minutes to make his remarks. At the conclusion ¢f that

3

rresentation each caomnissioner and ex-officio renresentative

[

will have an opportunity to ask any guestions he or she
may have.

I will then recognize the General Counsel who mav
ask whatever questicns he has. Now, before I recognize_
Mr. Quinn, counsel for the Friends of Gecrge McGevern and
designated representative of Mr. George McGovern, I will
ask the General Counsel if he has any comment or would care
to add in any way to the opening statement that I have
just made.

fir. General Counsel, Charles Steele,

{XR. STEELE: Thank vou, !Mr. Chairmar. No, I thirx

that you have sua-rized the nroceeding and the reasons

that we are here, and I see nothing to add to vour statemen:.

CHAIRMAN !IC GARRY: Thank vou.

Mr. Quinn.

MR. QUINN: Thank vou, !ir. Chairman, !lembers ci

S K S Gzoup. Ltd — Court szozteu
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the Commission. I am Jack Quinn. I am counsel to the
Friends of George McGovern, Candidate for the “residency
in 1984. With me is !Mary Curtin who is the Treasurer of
Friends of George McGovern.,

We appreciate this orportunity to appear before vou

to appeal the Commission's ruling that the McGovern

Committee must repay in excess of $13,000 to the Treasurv
as a result of the fact that the Committee paid Senator
McGovern a salary during his campaign for the nresidencyv. *

The basic issue before vou is whether the wavment
of $50,000 in salary to Sena%tor McGovern was a qualified
campaign expense as tha%t term is used in the Federal :
Election Campaign Act and vour regulations. We believe it
rvlainly was a qualified campaign exrense and as suach did
not result in the requirement of renayment. This result,
we submit, is demanded b¥Y the plain words of the s:tatute
and vour own regu.ations.

In faé:, in ruling as vou did against Senator
licGovern, we believe that te Comnission effectiveliy engaced
in retroactive rule-making, changed the rules after the ga-e
v.as plaved, and thereby failed to provide reasonable notice
<0 Senator McGovern and other presidential candidates that
salary pavments would be regarded by vou as non-gualified

campaign expenses.

We believe the Commission has acted unreasonably

S K S Group. Ltd ~ Court d?epozteu |
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and in fact illegally in this respect. Let me just lay out
for you the factual background. Before becoming a
presidential candidate, Senator McGovern made his livelihood
earning honoraria for speeches, typically at a level of
about $5,000 per appearance. When he announced for the
presidency his staff made informal inquiry of vour staff as
to whether the receipt of honoraria would be regarded as
contributions. The staff was advised that theyv likely would
be regarded as contributions, and &s a result the Senator
cancelled a series of speeches that he had made commitments
to make.

This put the Senator in a dilemma. He felt it
essential that he run for the presidency, he could not get
by on no incoame at all, and he was determined to (hev the
law in regarding contribvtion limitations.

Your ruling pits those asvirations against each
other. It effectively says, you cannot run for the
presidency 1if ybu cannot afferd to do so. In this case
Senator McGovern agreed with the campaign committee that irn
view cf the fact that he would have earned between
$90,000 and $100,000 in honoraria, that the campaign would
pay to him a salary of half that amount, $50,000. Thaz

understanding is reflected in internal camnaign committee

memoranda which were made available to the auditors and Wwnhich

-

in fact are referred to in the audit reports.

S K S Group. Ltd — Court cReporters
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It bears emphasis that Senator McGovern and his
committee regarded this payment of a salary as essential.

In his mind, and that of the campaign committee, but for the
salary payments-the campaign might:not have been nossible.

This, we think, goes to the heart of the central
legal issue, that the salary pavments should be regarded as
gualified campaign expenses. They made the camnaign
possible. This view enjoys the support of your General
Counsel, and again we think it is dictated by the »lain
words of the statute and is more than amply supported by the
legislative history of the Federal Election Campaign Act.

As the Chairman ncted in his opening statement,
thc-:erm "gualified campaicn expense" is defined at
26 U.S.C. Section 9032, quite simply as a payment made in
connection with a campaign and which is not otherwise
illegal.

There is nothing in the statutorv definition that
remotely authorizes the Commissicn to pick and choose among
lawful campaign expenditures and call some qualified and
others non-gualified. If thevy are made, first, in connec<ticr
with the campaign, and second, are legal, then thev are
gualified campaign expenses.

The salarv pavment was certainly made in connecticn
with the campaign. But for the salarv the campaignmight
literally have terminated. 1Irn th:is circumstance it would

S K S Gzou/z. Ltd — Cournt c@epozteu
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utterly defy logic to suggast that a payment necessary to
allow a campaign to exist is not made in connection with the
campaign. And as I pojinted out in my letters to the
Commission, the Commission itself recognized ten years ago
the fact that a candidate benefits financially from campaign
contributions or expenditures does not violate anv law.

This was the holding in Advisory Opinion 1975-15%
issued in respect to Governor Wallace's receipt of rovalties
from his presidential campaign. Thus, the salarv navment
fully meets the statutory regquirenent for a cqualified
campaign expense, that it be in connection with the campaign,
and that it be not otherwise unlawful.

The Commission's regulations essentially repneat
the statutoryv definition of the term "qualified campaign
expense . " 11 C.F.R. Section 9032.9 includes within the
meaning of qualified campaign expense anv mavment whatsoever
made during the candidate's eligibility period, made in
connection with the campaign, so long as those payments deo
not involve a violation of any law.

Again, nothing in the reculations even remotely
suggests that the pavment of a salary to a candidate is not
a qualified campaign expense, nor is there anvthing in the
audit cor repayment provisions of the s:tatute or the
regulations that suggests that these rnavments would be
regarded as non-gualiified. Indeed, the illustrative list:

S KS Gzoup, Ltd — Court cﬁe/:oztezs
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of payments which the Commission warned would be regarded
as non-qualified in 11 C.F.R. Section 903(a) includes only
payments that involve a violation of law.

While this list is admittedly illustrative, it
provides no notice whatsoever to a candidate that the
Commission would regard a salary pavment to a candidate as

non-gquaiified, or indeed any exnense not within the

generic group identified, namelyv, pavments involving a 3
violation of law. t is as though vou have said to

candidates, you may no:t buy MacIntcsh arples and vou nmay no:
buy Golden Delicious apnples and yvou may not buv Granny Smith
apvles. And Sernator McGovern bought an orange, and vou saidh

well, we meant fruit.

That, we think, i: not enough. The broad Gefinition

of gualified campaign expense is consistent with the
legislative historv noted in myv letters to vou, which makes
clear that in the words of the Senate Committee report,
candidates are permitted full flexibility and discretion in
their election efforts, and the Congress has resisted any
suggestion that those who accept federal campaign funds be
obligated to conduct their campaign in particular ways or
to use federal monies for specific purnoses that some mav

think are most useful to the electorate. Whether thev

cualifyv for public essistance and acceptance or not, al

[

candidates are free to do their own thing arnd decide how
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they will conduct their campaigns and employ their financial
resources.

Accordir.g to the General Counsel's memorandum of
April 16th of this year, and the Commission's ruling against
Senator McGovern, and I quote, "was based on a conclusion
that the policy of public financing was not to provide
personal income for a candidate and that there was no
evidence that Congress intended for the statute to provide
for such perscnal support.”

Load™
daa

| X3

s, in our view, is an inadeguate basis for vou

rulin

(¢

. There is in fact no evidence in the legislative
history that Congress viewed salary payments to a cardidate
as hon-qualified campaign expenses. Rather, as I have
pointed out, the legislative history makes clear instead
that candidates would be free to spend campaign monev as
they best see fit, as long as the expenditures are made in
connection with the campaign and are not otherwise illegal.

Let me briefly address the issue of fair notice.
In ruling as it did against Senator licGovern, the Commissiocn
effectively engaged in retroactive rulemaking. It therebv
failed to provide reasonable notice to Senator licGovern,
and otner presidential candidates, that salarv pavments
would pe regarded as non-qualified. We believe this action
to be unreasonable and again illegal, because vou have

effectively amended the definition of qualified campaign

S K S Gzoup, Ltd — Coust d?epozteu
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expense without providing candidates notice that you
intended to do so.

The Ninth Circuit Court of Appeals addressed an
issue quite similar to this in the case called Montgomery
Ward against the Federal Trade Cormission. On the subject
of changing rules through adjudication, which is essentially
wnat we're about here, iet me read to vou from the Ninth
Circuit's opinion. "The issue is whether an adjudicatory
re-statenent of the conduct reqgquired by a rule is an
interpretation or an amendment of the rule. Adjudication
aliows an agency to apply a rule to a par<icular factual
circumstance and to provide an interpretation of the
reqﬁired conduct in 1ight of those circumstances. -An
acjudicatory restatement of the rule becomes an amendment,

however, if the restatement so alters the recuirements of

th

i

rule that the regulated partv had inadequate notice of
the recuired conduct. An amendment is nroper only when
adequate notice is provided to affected narties pursuant %c
the apprepriate rulemaking procedures.”

A similar point was made by the Districti Court :Iin

Loulsiana. I'd like to read from that to vou too. This is

a case called State of Louisiana acainst the Department cf

tvy

nergy, and in fact involvecd, like this case, a regulatory

ition, in this case the definition of the word

rh
'..l .
o3

{6 N

e

"sroperty."
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The Court said, "It is clear that the original
property definition was ambiguous and subject to various
good faith interpretations. But even when you play pin the
tail on the donkey, the rules reguire that you turn the
blindfolded participant in the right direction. The cases
are clear that a post-hoc agency interpretation of an
ambiguous regulation should not be enforced retroactively
against the regulated party who adopted and applied an
alternate, reasonable interpretation of the regulation
during the period between the initizl pronulgation of the
ambiguous regulation and later agency internretation.”

I think the importance --

COIPIISSIONER NC DONALD: Excuse nme, !r. Quinn.
Could I have the Cites in these tvo.cases --_ 1 uD2olocice,

but wouldé vou mind giving us the -~

MR. QUINN: Montgomerv Ward is 691 F.2d 1322,
and State of Louisiana against Department of Energy is
507 F.Supp. 1365.

COMYISSIONER [1C DOKRALD: Tharnk vou.

MR, QUINN: Those cases involve economic
regulation. In this case the need for advance notice is
even greater, when one considers that it is a criminal
violation to make a nonqualified campaign exnense vith
federal monies, and the law is clear <that where there are
c:iminal conseguernces the need for advance notice is even

S K S Group. Ltd — Court cReporters
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12 1|l greater.
2 Now, I take the position that the statute would not
3 permit the Commission to promulgate a regulation holding
4 || salary payments to be outside the realm of qualified
- S8 || campaign expenses, but even if you could, the proper way to
6|l do so would be to conduct a rulemaking more precisely
7'J defining this term so that candidates and potential
) 8 || candidates would be on notice.
9 I can understand that the Commission might not
10 approve of salaryv pavments. You might want to see the law
o : . .
11 changed cr vou might want to attempt to change it through
o 12 your regulations. But here, as in the case of Governor
- 13 || Wallace ten years ago, vou should onlv now go so far as to
o . . -
’ 14 | say, and gquoting from Advisory Opinion 1975:15, ".he
N
15 || Commission would be less than frank if it failed to note
™~ 16 || its disapproval in principle of any practice wherebyv a
C : cie. & . e g s
17 candidate personally profits from campaign contributions.
~
~ 18 | Nonetheless the law is clear."
19 I submit to you that the law also is clear here,
20 i that Senator McGovern's salarv pavments were gualified
21 camnaign expenses and that vou should reverse vour decision
22 || to require repayment.
23 Again, thank vcu for this onrorturity to appear
24 and I would be hzppvy to answer any questions if I car.
25 CHAIRMAN !C GARRY: Thank vou, 'lr. Quinn. Ve will
- S KS Gzoup, Ltd — Court d?epozteu
(202} 789-0818
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14
now proceed with the questioning, and the Chair will be

happy to recognize any Member of the Commission who may have
a guestion.

Commissioner Elliott,

COIZIISSIONER ELLIOTT: IMr. Quinn, you referred to
é document in your files, 'campaign committee memorandum."”
Could you tell me if this was, or could ever be construed as
any tyvpe of a written or oral agreement between !Mr. McGovern
and the candidate committeerto-pay a stipulated: amount~for
some period of time for specific services rendered to the

Committee?

MR. QUINN: I+ is not a written agreement between
Senator McGovern and the Committee. It is a campaign
memnorandum from one staff member to another which reflects
the understanding of the Committee that it would pay a
saiary, and indeed in this document the figure is $91,CC0,
not $50,C000, but I am informed that by oral agreement the
Senator agreed to take half that amount.

COMMISSIONER ELLIOTT: So, there was some sort of
agreement, cral agreement between the Commitee and the
candidate?

IMR. QUINN: There was an oral acreement, ves,
certainly.

COMMISSIONER ELLIOTT: Would vou sav that ~- was
there a svecific duty that he was to nerform under this
agreement? Was anvthing said to him, or he to the Commit:cee
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that he would do something like write speeches or take on
some things .s part of the Committee obligation that might

be compensated by some other person if they were hired to

do that?
Was there anything like that?

MR. QUINN: Well, certainly there was no writing

that outlined his duties. I can assure you that, particularir
at the early stages of his campaign, given the resources
that he had, he was effectively his own campaign manager.,

COIM{ISSIONER ELLIOTT: There have been several words
used. One is "salary." One is "income." Another is |
"compensation," all of which have connotations all their

own. So, how do yvou think -~ what word do vou think best

represents the amounts paid to the Senator? wna: gia that
cover?

MR. QUINN: I think it was a salary, and the notion
of nissed income really ardse onlv from the fact that the
anount he was to be paid was determined in part by reference
to the income he would otherwise have earned.

COMMISSIONER ELLIOTT: There were $15,090 naid
after the ineligibility date. I believe some of vour
documentation indicates tha* the expenses were incurred
before the eligibility date. 1Is that correct?

IIR. QUINN: Yes. We take the nosition that the

Comnittee's obligation to make this pavmen:t was incurre

()D
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during the eligibility period, as reflected by the March 3rd

memorandum tlrat wos provided to the auditors, and that in

-

any event the remaining $15,000 should be recarded as winding

down costs.

COIR!ISSIONER ELLIOTT: You have just now indicated

ﬁhat the agreement was for some $90,000 but he only got i
paid for $50,000.

MR. QUINN: 1I'nm sorry. Let me correct that.

The $90,000 figure was the estimate of his lost
income. The memorandunm to which I referred would apnear to
have obligated the Committee to pav him the entiretv of
that nissed incone,

However, I am informed that by oral understandinc,
he agreed with the Committee to take something on the order
of half of that amount.

COMMISSIONER ELLIOTT: 1Is it important for us to
know, or would it be helpful -- would it be helpful for us
to know whether that reduction was due to the fact that the
did not do everything that he had indicated he would do,
or the Committee couldn't afford it, to pay him the £full
amcunt, oOr some reason why that was reduced?

MR. QUINN: I can onlv smeculate but I would bet
it's because the Cormmittee didn't have much money.

COMMISSIONER ELLIOTT: Thank you very mnmuch.

CHAIRMAN !C GARRY: Thank vou, Commissioner Eli:xc=t.
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(202) 789-0818

R



I RS BT TR I 1A b TR R T LR SR T P TRAT O Y B TRy

Rl <3 s T TR T T T - e Ce ey S

17

16 1 Any further questions? Commissioner Reiche.
2 COMMISSIONER REICHE: PFirst I would like to suggest,
3 and I'm sure Mr. Quinn would agree with me, that any comments
4 we might make, any questions that may be asked, should not be
. 5 construed as any reflection on the merits of assisting
6 challengers in presidential elections so that indeed.,in a
7 financial serse,they can mount that challenge.
8 We are not talking about the merits. What we are
9 talking about, I believe, is finding a regulatory basis
10 which woulid permit the Commission tc consider these as
M 11 gualified campaign expenditures. In terms of the merits,
o~ 12 that's for Congress to determine. All we're trying to do
_ 13 | is interpret the law.
Q” 14 it seéms that implicit ir your position, !Mr. Quinr,
(§]
15 is the conclusion that a campaign has some resnonsibility
- 16 to pav naintenance for a candidate. How would vou determire
o 17 % this with any degree of consistency?
= 18 E In the case of wvour candidate, you're talking
o~ |

19 about missed income related to honoraria. In other cases
20 § perhaps it's salaryv. But if you're talking of maintenance,
21 everybody in this world has a different lifestvie. I mearn,
22 how would vou go about trving to determine what was needed
23 by a candidate in order to personally maintain himself or
24 herself so that thev could mount a campaign?

25 IMR. QUINN: Well, let me sav first <hat I don't

- E K S Gtoup. Ltd — Court cchozteu
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take the position that campaigns have a universal obligation
to provide maintenance. But your question really gets to

the reason why vou should reverse yourself. . You can't

make that decision. <nngress hasn't given you the authority;
to make that decision. And indeed, Y¥0u don't have to - . ;
find a regulatory basis by which to regard this as a r*1.\&1]..1;f:‘.e§iri
campaign expense, I submit to you that the Commission has no z
regulatory basis for regarding it as other than a cualifijed
campaign expense.

The law, and vour own regulations, are clear, 1if the
paymert is made in connection with the campaign, and if it is
otherwise legal, then you are obligated to regard it as a
quaiified campaign expense. If I decide to run for the
presidency and think that the best way to make myself

ponular is to0 get on the morning flight every Mondav to

Puerto Rico and the Friday night flicht back and shake as man-

I
l

hands on the plane as I can, I can use contributions and I
can use federal matching money to do that. And Congress has
made clear that this Commission is not to sav this is an
inappropriate wayv to spend monev.

Look at the analogous general election financing

statute which doesn't speak of cualified camnaign expenses

o8
D
%)
3
a

ing in conmnection with the campaign. I+ speaks even more
narrowly c¢f cgualified campaign expenses being in furtherance
of the campaign.

S KCS Gzoup, Ltd — Coutt Jepoztas
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Well, would I sit here and say that Vice President

Mondale's media advertising suggesting increased taxes

didn't further his campaign and he shouldn't have used monev
to do that, that was foolish? No. Congress made clear that

the Commission is not to make those judgments. If candidates

want to spend money ill-advisedly, foolishly, they are free
to do that. That's for them to decide, not the Commission
to decide.

COMMISSIONER REICHE: Let me just pursue this line
of inquiry with one guestion, and then I think Commissioner
McDonald has a question. he wants to ask before I continue.

In terms of the Commission's resnonsibility here,
you indicated in your remarks that we had amended the
definition of qualified campaign expenses, and then you

proceeded to discuss what you perceived to be the

distinction between amending and interpreting.

Just how do you see that distinction? When is this

Commission trying to interpret that which we have been
handed, namely, a statute, as opposed €0 a situation in
which we, in vour view, are amending or changing that
statute?

MR. QUINN: Again, vou did interpret the statute
when you promulgated the regulations which icdentifieé a -
generic group of expenditures which would not be regarded
as qualified. A common thread runs through each of the

S KS G‘zoup, Ltd — Coust c’?epon‘eu
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expenses that you said would not be gualified, the common
thread being that they related to or involved illegality.

There's nothing in that list of examples that
suggests that a legal expenditure, or indeed a salary
payment, would also be regarded as non-qualified, and in
&iew of that I submit to you that the practical effect of
a ruling now that a s :lary payment last year is a

non-qualified campaign expense is effectively. retroactive

rulemaking.

COMIIISSIONER REICHE: Are vyou suggesting that that
enumeration by the Ccmmission was intended to be an
exhaustive listing?

MR. QUINN: Not at all. I acknowledge that it was
illustrative. But that illustrative group of identified
non~qgualified campaign expenses again has a common thread,

and if I were sitting back, advising someone, there nmight

be a circumstance where vou did not identify something but

it did involve illegality and I would counsel against making

that expenditure because the Commission would regard it as
non-gualified.

I would not conclude from the illustrative list of
non-gualified camnaign expenses that you have identifieg,
that a salary payment would be regarded by the Commission
as non-gualiified. The Commission mav not like the idea of
campaigns paving candidates salaries. I can understand +that.
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And it may be that you have the statutory authcrity to engage
in a rulemaking and include that in the 1list, but the prover
way to do that is to do it prospectively and not
retroactively.

COMMISSIONER REICHE: 1 think what this may ignore
is the responsibility of the Commission to interpret a

statute as best it can.

At this point, Commissioner McDonald, would vou
like to ask a question on this point? §
COMMISSIONER !IC DONALD: I think vou perceived the
guestion I wanted to ask. ;

MR. QUINN: Well, mayv I respond to that?

It is frankly beyond me how this is an interpreta-
tion of the statute. The statute is quite clear that any ;
vayment whatsoever made in connection with the campaign
and which is otherwise legal, is to be regarded by you as a
qualified campaign expense.

It is beyond me how one can conclude from that tha*>
the Commission has the authorityv to regard a salary pavment:
as non-qualified.

COMMISSIONER REICHE: Well, as a fellow lawver,

I'm sure you would agree with me that reasonable men can
differ, and certainly reasonzble men can differ as =5 e
interpretation of the phrase, "in connection with the
campaign.” And your position, obviously, is one that

S K S Gzoup, Ltd — Court d?epozteu
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the Commission has to take into account, that indeed salary

payments or payments for missed honoraria, whatever you

choose to call them, that these were in connection with the

campaign, and that's a perfectly honorable position. But I @&

not think it is a position that is so clear that the
Commission should sit here and not examine whether that
phrase as applied to these indacel rould.result in the same
conclusion to which you come.

MR. QUINN: Unfortunately, again, the logical
result of the position vou have just articulated is tha:
we wiil limit campaigns to those who can afford them, to
those who don't need income during the course of their
caméaigns, That, I think, would be an unfortunate resuls,
and one not contemplated by the statute.

COMMISSIONER REICHE: Mr. Quinn, in a personal
sense I might join you in saving that that rnight be an
unfortunate result on the merits, but the Commissiorn has to
do its level best to interpret the law as it is given to
it by the Congress, and the guestion is, taking that into
account, what shouid the Commission consider as gualified
campaign exnenses.

But let's move to another point vou made. You
referred to support in the legislative historv for your
position. VWhere do you perceive that support originatinc?

MR, QUIKNN: In my letter tc¢ You provides a citaticr
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to the Senate Committee Report --

CHAIRMAN MC GARRY: 1Is that your letter of

March 5th, 19852
MR. QUINN: Yes, indeed.

CHAIRMAN MC GARRY: And that would be a document

that we have identified as 85-55-B.

MR. QUINN: In my remarks I quoted to vou £from

Senate Report No. 689.

COI1ISSTONER REICHE: But the argument that is

contained there, basically it seems to me, ani nlease if

vou disagree, please sav so, but it seems to me to be savinc

that, yes, candidates should be afforded considerable
flexibilitv in spending campaign funds as thev see best.

Thaz still does not, in my view, get to the gquestion of

whether a salary payvment or a payment for missed honoraria

falls under the heading of a qualified campaign expense.

I mean, to give them considerable flexibility, fine.

Probably we would all agree that that is a laudable

objective. You don't want to hamstring them, particularly

where you're talking about the use of public funds as we

re here.

MR. QUINN: Let me try this just once more. If

will accert the pronosition that a campaign could not be ru
e PIor )< s

-~

a candidate could not run for the presidency, without

financial support from the campaign, if that is the case

S K S Gzoup. Ltd —~ Court d?elboztas
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ii it is simply illogical to say that that is not an
expenditure in connection with the campaign. There is no
logic to that conclusion, on the very face of it.

Indeed, there could be no expenditure more in
connection with the campaign than one which makes it

possible, than one which enables the candidate to run.

CO!MMISSIONER REICHE: Let me put it this way, and

I sav this without trving to indicate where I will come out

O ® =~ & w & W N e

.. this because I don't know where I will come out on it,

b
w

10 but this is a fact of poiitical life, that is well Kknowr
11 i to Congress. It was well known to them at the time the

12 §i statute and the various amendments were drafted and_indeed

13 enacted, and it has become traditional -- you can sav poor

14 tradition, I won't argue with you---- but-it has becone

15 traditional that challengers indeed, at least as a matter of

16 || law, have to have the wherewithal to sustain themselves over

17 || the period when they are challenging. .
18 || Again, no discussion on the merits of that. It seers
19 & that if we are to find, as you would have us find -- wha:

20 1 we have to do is to determine in the statute, in the
21 legislative history, some indication of congressional

22 ' intenx that in connection with an election, would inciude

23 ﬁ the kinds of payment that yvou're talking about here.

L MR. QUINN: I disagree. I think it's not for us

1

25, to

Re

)ointT t0o a staTutory vprovision, or lecisla%tive history,

(202) 789-0818
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that says salary payments were contemplated by Congress as
being qualified campaign expenses, any more than it is for
us to point to a provision that says, flving to Puerto Rico
for a fundraiser is a qualified campaign expense.

It is for vou to find a reason in the statute, or
in your own regulations, why this kind of pavment or any

other kind of payment is not a qualified campaign expense.

COMIMISSIONER REICHE: Let me ask you this question. |
Upon whom, do you believe, the burden of proof falls in :
making the deternminaticn that these pavments were a cualified
campaign exnense?

MR. QUINN: Well, as yvou know when the Cormittee
agreed to accept federal matching money it agreed that i

i
among other things it would bear the burden of the denonstretinc

the relationship between 2 payment and the canpaiqn.-,

We believe that the Committee has demonstrated to
vou that in view of the fact that the salary payments were
essential to the life of the canpaign, that it is clear
that they were made in connection with the campaign. It is

aiso clear that they were not otherwise unlawful.

COIZIISSIONER REICHE: And vou believe that this

(R
th

an affirmative indication of tne tvpe that Congress intended
tc be reflective of whether vou have a qualified campaicn
expense Cr not?

MR. QUINN: I'm not sure I understand the guestion.

S K S G’zoup. Ltd — Court d?epozteu
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25 1 COMMISSIONER REICHE: Well, what I am suggesting
2 | is this, is this purely a negative inference drawn by vou,
3 or do you believe that you i:ave affirmatively shown that
41 these are gualified campaign expenses?
- 5 MR. QUINN: I believe we have affirmatively shown
6| these are qualified campaign expenses.
7 COMMISSIONER REICHE: Let's go just briefly to the
8| fact of the $50,000. What period was intended to be covered
9 ! by that £50,000 payment? %
10§i MR. QUINN: The document to which I'm referring ,
! z
- 11 || reflects a period of about six months. from . . . ;
o 12 COMMISSIONER REICiif: September? :
o 13 - MR. QUINN: I think Sep.ember through March. !
(: 14 COMMISSIONER REICHE: September 13th toMarch 13 - 15:"
15 whenever it was, the date of ineligibility. Had Senator E
™ 16 | McGovern continued as a candidate, would this have been i
fi 17 revised or was it intended that the $53,000 would cover the I
~ 18 || entire campaign? %
19 MR. QUINN: I assume it would have been revisegd,
20 || but I don't know the answer to tha-.
21 COItISSIONER REICHE: And of course, as Commissione-r
22 | Elliot: previously pointed out, $15,000 of that was paid
23 || after the date of ineligibility.
24 You gave us a descriptior in part, of how the
25 figure was determined. Did you take a look at the honorar:ia
- S K &S Group, Ltd ~ Court ~Reporters
(202) 789-0818
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that the Senator had received, let's say, in 1983, cr before?

MR. QUINN: Do you know the answer to that?

MS. CURTIN: What do you mean, did we take a look?

COMMISSIONER REICHE: Well, did you examine the
extent of the honoraria which he received the previous year
in order to set what you thought was a proper figure?

MS. CURTIN: Okay, I wasn't the treasurer at the
time, but that was looked at and I think that the memo
reflects that and_there were in fact engagements_thaplwere
contracted for that were broken, of the ficure of $5,000
rer lecture, so the amoun:t was determined on the basis of
income that he had received the previous year.

' COMMISSIONER REICHE: Right, and presumably that
honoraria figure would have been included on the ethics
statement that had to be filed by the Senator when he
became the presidential candidate, is that correct?

MS. CURTIN: I assume so, but I don't =--

COMMISSIONER REICHE: I have examined it. 1 see
no indication of anyv at:iribution for honoraria. Whether
this is Zust something that was omitted simplv because the
concern was more with the value of assets as opnosed to
income, I don't know the answer to that. But if it is to
serve as a valid basis,then obvious.v that information
should have been included as indeed it is required by law

to be included in the stazemen*t to be filed with the

S KS G-:oup. Ltd — Court cﬁepozteu
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Commission.

Did Senator McGovern continue to receive honoraria
during this period at all, or did he cut-.them off completely?

MR. QUINN: He cut them off completely.

COMMISSIONER REIGHE: Do you recognize any
distinction between what I will call the use of campaign
funds in a personal way as opposed to a poiitical wav? What

I am driving at here is a situation such as this Commissicn

had in connection with Mr. LaRouche as cpposed to a situaticq
where the funds are admittecly being used for political

campaign purposes. I mean, do you perceive that there is a
valid distinction to be made by the Commission between these

two uses? '
i

MR. QUINN: I certainly believe that the Commission

: . : i

has within its power the determination whether expernditures .

are genuinely 1in connection with a campaign, and I think the

]
LaRouche situation is on its fac e distinguishable in that

there apreared to be absclutely no argument that those
payments of rent were necessary to further the campaign.

The situation at hand, by contrast, is one in which
the expenditures were essentially to the Zurtherance cof the
campaign.

COMMISSIONER REICHE: But doesn't a2 candidate have
to maintain, hopefully, a roof, that can be tilting on

occasion, but doesn't a candidate have to maintain a rocf

S KS Gzoup. Ltd — Court r.ﬁcpozteu
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over his or her head and have sufficient to eat, in order

to be able to campaign vigorouslv? I mean, there vou’re

talking just about personal living expenses, and of course

the Commission has had at least one adviscry opinion with

respect to this, 1980-49,

MR. QUINN: Well, if Mr. LaRouche needed a salary
from the campaign in order to conduct the campaign, the
campaign should have paid him a salary and in that case you
wouléd have been required to rule, I submit, that it was
a qualified campaign expense.

CO/LIISSIONER REICHE: Thank vou very much,

Mr. Quinn.
- Thank you, lir. Chairman.

CHAIRMAN MC GARRPY: Thank you, Commissioner Reiche.

Mr. Josefiak.

MR. JOSEFIAK: Thank vou, Mr. Chairman.

Mr. Quinn, I totally agree with vou that a campaign'
has to have a flexibilitv and discretion as to how it's
cgoing to spend its rmoney in connection with the election,
in relationship to that particular campaign iavolved.

The difficulty I'm having is to demonstrate that
the monies expended in this regard are in connection with

+he campaign, and the reasorn I'm having “hat difficulty is,

we have these terms flocating back and forth it's compencaticn

for lecst income, what he would have earned if he had been

S K S Gzoup. Ltd — Court cRepozteu
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able to make these lectures.versus a salary.
‘Can. ycu give:any.other evidence
that this was salary in connection with that election,

as opposed to something that would have been earned whether

or not he had been a candidate?

MR. QUINN: Well, again, I submit to you that the

reference to lost income was merely the gauge by which the !
avprorriate salary was determined. i

MR. JOSEFIAK: But "salaryv" is a term vou are usingJ
Car you demonstrate why you were giving the money, no matter
what the amourt was, as to why you were giving - him that monc:.

MR. QUINN: Well, the candidate and the Committee
perceived a need to pay him a salary in order tha* he could
be a candidate.

1R, JOSEFIAX: Well, for example, at one poeint you
mentioned that early on lir. McGovern was his own campaign
manager, so obviously if you had nired a campaign manager
vou would haverpaid the campaicn manager a salary and it
would have been .indicated how much he was naking to do gertain
activities within the camnaign.

After the date of ineligibility there are windinc-
down costs ané you have to have some neorle around to handls
those things. Was tha%t Mr. McGovern at that stage, who was
closing down the books, who was selling the assets, or was
it somebodldy else?

S KS Gzoap, Ltd — Court cRepozteu
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How can you relate spending the money to the
campaign and how he was dealing with the campaign, or were
you just giving the money to him because he was the
candidate? I think there is a distinction here.

MR. QUINN: He was being given the money because

in his mind and that of the Cormittee, were he no* the

-t

campaign might not have been possible.
MR. JOSEFIAK: It had nothing . . .,really nothing

to do with what he was or was not doing within the campgaign,

. )
it's the f

v

ct that he would not be a candidate withou+
receiving those funds?

MR. QUINN: Yes, and I think that's as far as the
Coméission should go. I don't think the Commission should
be going into campaigns and making a determina*ior whe-her
an advance person was doing a good enough job in connection
with the campaign and should be regarded as a qualified
campaign expense.

MR. JOSEFIAK: I agree with that point. The guestion
I thirk, the focus, is, however, is this an expenditure
in connection with that campaign ? Md that's wvhat the
Commission has to grapple with. We're not coing to fecide
whether it was good, bacd:or indifferent,the fact:that you
mace a certair decision, and I totally aoree with you
on that point. But I think there's a distinction here to
be made with regard to, vou know, wha: is a gqualified

S KS Group, Ltd — Court d?epozteu
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. : 32
campaign expense and there is a definition, and somehow

we've got to distinguish that between other-kihds of -

campaigns.

MR. QUINN: I appreciate that, but I submit to you

+hat if a candidate and a committee tell the Commission that

without the payment of a salary to the candidate the campaign
might not occur, that the Commission simply must regard thaz
payment as one made in connection with the campaign.

MR, JOSEFIAK: I guess I'm going back to the point,
if vou make that comment you make that concent, are vou
classifyving this properly? 1Is it salary?

MR. QUINN: Well, it might be that vou think ;

$50,000 is okay but half a million dollars wouldn't be okav.

MR. JOSEFIAK: I'm trving to get a definition of

what this is. 1Is this salary; is this compensation for lost ~-

disregarding where we come out, . . but as far as

what we're classifying this as,

I thirnk the Commission has to determine what it is before
it can decide whether it is or is not a qualified campaign
expense.

MR. QUINN: Well, the Committee regarded it as
salary, but again, if the Commission wants to draw some
different lines than presently exist within its regulations,
then I suggest to vou that vou conduct a rulemaking. Ta‘e
comnments, and amend the regulatory definition of qualifiead

S KS G*zoup, Ltd — Court cRepozteu
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31 campaign expense. But under the statute and the regqulations

As you have them today, it would be inanpropriate to rule
retroactively that a payment which, from any reasonable
reading of the regulations,should be regarded as ualified,
is now not gualified.

It is a problem of rrocess. The proper wav to do

N 0 Nt e W N e

what vou seem to want to do is to conduct a rulemaking.

It's not to adjudicate retroactively that in addition to

v o

A, E, C, D and E which are non-qualified camrnaign exnenses,

10 we are coing to regard X as a non-cualified campaign exnense.

11 There is no hint in the regulations that a navment

12 || of this sort would be regarded as non-~ualified. |

13 HR. JOSEFIAK: Thank you. The only other comment

14 I would make, before I could even reach the conclusion

15

whether I agree or disagree with vour concept, what I was
16 || trying to get at is, in remorting that expenditure vrou have

17 to report the purpose of the exnenditure. Angd my line of

18 || questioning really was, what was +his or how are we-
19 classifying this exnenditure.

20 Before I can go to vour nosition I've got to

21 decide what we're talxinc about first.

22 MR. QUINN: Well, we think we're talking about a
23 salary, and I just don't know what else to say to vou abou:

24 that.

25 IR, JOSEFIAK: Wwell, mv concent of salary, I cuess

S KS Gzoap, Ltd — Coutt c/?epozteu
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1 and yours are a little different because I have a concept

2 in being involved with -campaigns,. as to when you {‘ay a salary
3?‘ there's a specific purpose as to why you're paving a salaryv

4 and what it's for, and there's some relationship to something,
5 how much you're paying, is it per.month; is‘it-a lump sum, for
6 Qhat purpose you're doing this thing, some sort of a contract,
7 oral or written, something that indicates that this is salary
8 versus something else.

9 I'm not saying, just hecause it's not a salarv

10 classification that it's not a gualified camraign exnense, f
11 but before I can make that decision I've got to find out |
12 what we're talking about. i
13 IR, QUINN: Again, I suggest that it would be ;
14 inappropriate for the Comnission to head down the road of é
15 making determinations whether canmpaign salaries -- and I've
16 seen many campaign salaries paid which, believe me, were

17 rot in furtherance of the canmpaign, and whether thev should
18 be regarded as‘appropriate or not, I don't think that's

19 the Commission's role.

20 MR. JOSEFIAK: I'm not talking about whether the
21 salarv's appropriate or not. 1I'm just trving to decide
22 whether this is in fact a salary, or is this compensation
23 for income that was lost because Mr. licGovern was not able
24 to make his lectures during a vear he was a candidate, cr
25 whether it's paving for living expenses or whether -- what

S KIS G‘zoup, Ltd — Court cRe,boueu
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33 1 we're talking about before we can make a decision, whether
2 something is a qualified campaign expense.
3 Thank you, Mr. Chairman.
4 CHAIRMAN MC GARRY: Thank vou, Mr. Josefiak.
- 8 The Chair recognizes Commissioner Harris.
6 COMMISSIONER HARRIS: One thing that mav not have
? been made sufficiently clear here is that all we're talking
g || about is whether Senator lMcGovern could pay himself a salarv
9 | out of public funds while running for nomination for |
|
10 jj President. If it were paid out of private contributions I 2
- 11 || think there is no problem. |
- !
12 What we're saving is that it does have to be so |
o™ |
- |
— 13 | raid. I have a little trouble following your line of !
W 14 argunent, Mr. Quinn. As you know, Section 3007 requires *
~N i
; 18 that after each election the Commission conduct a thorough
- 16 examinatioi. and audit of the campaign. One of the specified !
i
< 17 nurposes of this audit, which is detailed, exrensive and f
~ z
18 lengthy, is to ascertain whether the disbursements were ;
. |
19 entirely for cualified campaign expenses. :
20 i It seems to me rather odd to suggest that the-campai;“
21 has such total discretion in its use of monev as to make
22 the audit in effect meaningless.
23 IIR. QUINN: 1I'm not sucggesting that at all, but
24 clearly, there are non-gualified campaicn expenses---
t
. 25 i COMII{ISSIONER HARRIS: The only non-aqualified
|
= 1
- S KS Group. Ltd — Court cReporters
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campaign expense you have suggested is one where the
incurring or payment constitutes a violation of law. That,
of course, is only a small part of the definition of
qualified campaign expense, but it is the only part that you
seem to give effect to, like parking fines.

The Commission has allowed candidates wide
discretion. About all that I can recall we disallowed was

Lyndon LaRouche's personal living expenses.

Now, you have also suggested that the Commission
ought to have conducted a rulemaking proceeding. I suggest
to you that it is impossible for the Commission to foresee
every type of disbursement vhat a candidate might make.
We've had these matching mavments in effect in '76, '80 angd

'84 and no other candidate has =-- it has not occurred to anv

i
other candidate to pav himself a salary, so we have had lots ¢

th

candidates of all kinds, many of them surelv nore

impecunious than Senator icGovern.

Would vou care to corment - that?

MR. QUINN: I would. Tr: .:amission has to live kv
the rules it writes, and the ">V .. s:..0n =--

CO!MIIISSIONER HARRIS: well, I am suggesting to vou

that we cannct possibly foresee everv tvpe of disbursement
that a campaign may see fit to make. If it's a suggestion
that we list all of the things that they caen do, it's aquite
unrealistic.

S KS Gzoup. Ltd = Court c/erozteu

(202) 789-0818



™

N

L.

35

e g e

L W L S I

i
N O un

O ®

10
11
12
13
14
15
16
17
18
19
20
21
22
23

25

g s 2o ey s

37

MR. QUINN: Well,it's also quite unfair to set out
rules and tell all the potential candidates out there that
you don't feel free to live by them you don't-feel otligated
to live by them and you'll change them if an expenditure is
made that you find personally offensive.

COMIISSIONER HARRIS: Are vou aware that there's a |

provision in the Act for advisory opinions, and that if made

during the course of a campaign the Commission is remuired
to give an answer in-20 days? = ° !

MR. QUINN: I'm aware of that.

COIIISSIONER HARRIS: And Serator McGovern could
have gotten an answer within 20 davs as to whether this was
a gualified campaign expense?

HR. QUINN: I'm aware of that, but I believe theyv
concluded at the time that the law was clear -- I don't thinf
there was an ambiguitv here. I don't think there was
uncertainty.

The Commission =--

COMIISSIONER HARRIS: When vou sav "thev," who are
we taliking abou:z?

HR. QUINN: The Committee. The Commission, aca:-,
has written rules defining qualified Campaign expense --

COMMISSIONER HARRIS: You don't need to reneat
vourself endlessly. You've said that repeatedlv. It’'s
Just == on this question of doubt vou state in vour letter

S KS Gtoup. Ltd — Coust cRepgzteu
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on page 2 that Senator McGovern was advised informally by

the FEC staff to cancel speeches for which he would have been

paid substantial honoraria.

Who was this conversation between, Senator
McGovern himself?

MR. QUINN: No, George Cunningham, who was working
for him, made a call to someone in the General Counsel's
office.

COMMISSIONER HARRIS: Who was he talking to?

MfR. QUINN: I can't tell vou that. I don't know
the answer to that.

COMMISSIONER HARRIS: A dgentleman in the General

Counsel's office that he was talking to savs he didn't tell

kim any such thing, that he told him about the nossibility
of asking for an advisory opinion.

MR, QUINN: Well, I can onlv tell vou what I was

COIMISSIONER HARRIS: VWell, the statement here is
tha:t he was told that the honoraria might be regarded as
contributions. Are vou aware of the nrovision in Section

4

[¥3]

w0

A
-

V1bj} {14)? That's the provision that savs that
honoraria are not contributions.

MR. QUINN: Well, Commissioner Harris, I can onlr
tell vou what the Senator was advised and what he told me

ne was advised.
-

S KS Group. Ltd — Coutt cReporters
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COMMISSIONER HARRIS: This Mr. Cunningham, vou

mean?

MR. QUINN: Well, I was told this by the Senator.
COMIIISSIONER HARRIS: That this is what
Mr. Cunningham was told?
MR. QUINN: VYes.
COMIISSICNER HARRIS: Well, it seems highlwv |

improbable. You also say that the Senator may thus be

unigque in having had to forego his usual scurce of income. ?
Welil, as you propably know we have had nroblems of

attornevs running for office and the question has come un as
to whether their firms may continue to pay them. These

attorneys have quite often asked for advisory opinions on the

-

‘subject, and in some circumstances their firms have been to;% wne
ary payment to them could be regarded as a contribution ard
subject to the ceiling.

So, it would not be true that the Senator was in a
unigue position, even if he were told what ic here asserted,
vhich I do not for one minute believe.

low, on the question of his mersonal financial
situation, Commissioner Reiche asked vou, do vyou think that
we are supposed to inguire inte the personal financial
situaticn of each candidate who undertakes to nav himself
a salarv? Are we going to ask them tco file detailed firanc::z.

data with us, are we going to rely on the ethics reporcts,

S KS G‘toup, Ltd — Court cRepozteu
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or what, and if you regard his personal financial situation
as relevant to the propriety of his pmaying himself a salarv,
surely you must intend that we look into his personal
financial situation.

MR. QUINN: Not at all. I don't think that's the
proper role of the Commission at all.

COMIIISSIONER HARRIS: Well, do vou think we look
at his ethics reports, then, or what?

MR. QUINN: Yes, that is another matter. The issue
here is whether this expenditure was a gualified campaign
expense.

COMI{ISSIONER HARRIS: Well, vou have suggested that |

it's qualified because he wzu:ldn't otherwise be abie tc run,

so that certainly becomes a part of the definition of
whether it is a qualified campaign expense, the wav vou
presented jit.

Nowv, when did the -~ when did Senator McGovern
register as a candidate, do vou know?

iIR. QUINN: I don't. I was -=-

COMIIISSIONER HARRIS: It was Septenber the 26th,
1983. The first pavment that he received, of $35,C00, was
on llarch the 9th. He was throuch as a car3idate on llarch 13,
six days later.

So, when vou say it was impossible for him to

become a candidate without these pavments, he had been a

S KS Gzoup, Ltd — Court cRepozteu
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candidate for months without these payments. He got the

first one only just before he withdrew. . 1Is that not so?
MR. QUINN: That's what the record shows.
COMMISSIONER HARRIS: I have no other questions.
CHAIRMAN NC GARRY: Thank yvou, Commissioner Harris.
Commissioner McDonald.

COMMISSIONER MC DONALD: Thank vou. Mr. Chairman.

Well, I will be brief.. I clearlv understand the

distinctions that vou made on numerous occasions this

morning about what you think is at issue here. I don't
wholeheartedly support, nor do I wholeheartedly disniss

what you have said, but there are a few ithinas-of great interes
to me about your logic.

You have spent a great deal of time lecturing us
about our logic, so I thought poscsibly we would just puyr thexm
side by side and see what we've got.

You've indicated that vou think it would be a bad
move, in fact vou said, I think initiallyv in vour opening
statement that we would be amending the law in this area.

You made several cites which were not furnished to us,
but I certainly have no oroblem with accentirg them, at
least for the time being.

The question I have is that, are vou not asking us
to do the very thing vou are accusing us of? You are saving

that in essence, if we didn't provide a salary to Senator

Ja) SV<§’ékoup,.£ki -— Cbuzth&%oﬂtu
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McGovern or other candidates, we would in fact, if I follow
your logic correctly, be saving that that is bad for the
process, therefore, it shouldn't be construed the way the
Comnission has.

I would agree with vou, going back to a statement
you made earlier, that the Commission =-- and I would assume
this would apply to yourself as well ~- mav think certain
things about any area, whether it is this area or any other,
that in fact what we're faced with is interpreting the law
as we see 1it.

Are you not maybe asking us the same thing, to
amend the law because it would be bad, because individuals
sho&ld not or could not run if they did o>t have these
salaries? Without questioning the merit of itr, and that
rmay be the most meritorious thing in the world, I'm not sure
that that's not right. I'm not sure that I don't agree with
it, but that's a problen.

But where I'm having a problem, without coing
into the Wallace example which I see virtually, -
absolutely no corcllary at ail between that and this
cuestion here, even though it's cited at some length, I have
a problem understanding the logic that vou're coming tc.
There's not been a candidate in the historv of the Act,
that I'm aware of, that has perceived the law in the methol
that vou do. And nowv vou're saving that it is obvious that

S KS Gzoup, Ltd — Court C/erozteu
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the Commission is clearly trying to amend the law because
it did not foresee this particular circumstance, which I
think there are many we don’t foresee. .

I would say to you, since vou saw fit earlier on

to give us some advice, your advice is probably accurate. Bu:

each time we set out numerous details, the complaints we get,|

of course, are... .2 the problem is that we don't allow

nore discretion. So then vou allow meore discretion and the

complaint 1s that the problem with the Cormmission is, thev
don't cite enough examnles.
So, I'm sure you,as a lawver ,can apnreciate the

kind of problem that we get into when we're trving to
e s ht g

grapple with those matters. But I wouid only =-- I'm having

trouble with your logic. I think what you're suggesting
here is the very thing -- we take the nosture that vou »nut
forth, we may be in a nosition, of couirse, of amending the
law the other wav, which vou fail to bring up when you are
giving us advice on wha:t we should do. You haven't
indicated that that's a problem as well, and it is a
problem.

I might say to vou in “ne strongest terms
nossible -- I can't speak for my colleagues -- I take deen
exception to anvore saving that the Commission's attitude
is to amend the law because we den't like it. You may
perceive it that way but that's certainly not my nosture

S K S Gzoup, Ltd — Court cRepozteu
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and I don't think it's any of my colleagues' posture.

You and I may have an honest difference of opinion
about the law, but I want to sav to yrna in the verv plainest
terms that I know how, that that is simply not the case,

in my opinion, cf either mvself or any of my colleagues.

We took the posture, right or wrong, that we felt like we

were trying to be fair about the matter.

When vou come befcre this Commission anéd indicate
that we've decided to rewrite the law because we don't 2
agree with 1it, it is nct really accurate. I think it does
a little bit of disservice tc the »nrocess. If vou ancd I
disagree about the law, that's one thing. 1If vou tell me,
on the other hand, that you think in spite .of the fact ihat there
an adviscry oninion ovrocess that was not sought, by the
fact that vou sav it's clear on its face, even though this
has never been done nreviously, tc mv knc.uiedge, it's the
history of the Act that it is »lain and simple and it's a
shame we dcn't understand it, I think mav not be entirely
correct.

I think one ofthe prortlerms I'm having with vour
locic ., Quite frankly, 1s I thirk maybe you want us to amerd
the law the other wav based con what vou nersonally think zhe
law ought to be. Ard vou mav be rizhz, I don't know. It
mav be that all people should be entitled to some sor: ci
saliary, compensation, Or =-- tT.ese terms have been used

S KS qup. Ltd ~ Court cJQcporteu
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interchangeably. today. ~ I don't know. I mean, that may be true.
I just simply have not seen in the history of the Act vwhere
that's the case.

Are you asking us to amend the law in vour favor?

MR. QUINN: I certainlyv think not. I think I've

made clear that I think the statute is clear, and I think
that the Commission set up rules for people to live bv,
If you've amended the law, if vou're right ané I want to
amend the law that way, nobodv's hurt.

The problem is that vou have an obligation to give
people notice and if I'm right and yvou're amending the law,
then vou've done so retroactively. There is a difference

there.

COMMISSIONER MC DONALD: Are you suggesting that
we can give notice on everv conceivable question that nicht
come before the Commission or that might later come before
the Comnmission?

MR. QUINXN: VYou have to give reasonable notice as
to what's permitted and what's not permitted.

COLIISSIONER MC DOKALD: I don't think there's a
dispute about reasonable notice. You and I certainly
don't differ on that score. That's not what I asked vou.

I said, are vou of the orinion that we can give
notice on every conceivarle, possible thing that might ccne

before tnis Commission. Can vou do that with a client?

S K S qup. Ltd — Court cﬂepoztcu
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Can you foresee -- can you tell the client every conceivable
fallout that they may have on a given position that they
take? If you can, I want to hire vou, because I don't think
that's being realistic about the process.

None of us would differ around the table. I woyldn'

(&3

differ with you.at all about trying to give reasopable notice

I think that-is exactly righti. I den't have a.problem with tf

3
41
4
.

IR. QUINN: What I submit to you is that if vou

list four things which are not permissible, and thev have a
common thread, that vou cannot later hold someone to have

violated vour law for doing a fifth thing which has nothing |

in common with the four about which viu warned. That is

imgroper agency action. ]

|

. . . \

COMMISSIONER MC DONALD: We have just the same |

dispute again., I won't inquire further.

CHAIRMAN MC GARRY: The Chair recognizes Commissionei

t
i
Aikens. ;

COMMISSIONER AIKENS: Thank vou, Mr. Chairman.

1r. Quinn, when we first were sworn in ten vears
aco, Commissioner Harris and Bob Costa and a few others in
“he room will recall that we attenpted to define gualifiecd
campaign exrense.

we found the 1list so exhaustive, and vet not
exhausz:ve, that we finally cave un. We realized we coulc
not ever list everything that would be gualified.

S KCS Gzoup, Ltd — Court cRepozteu
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1IR. QUINN: Or not qualified.
COMMISSIONER AIKENS: Or not qualified. So, we
set the general rules. I don't think it was ever contemplated
by the Congrescs in drafting this law, or by the Commission

in the ten years we've interpreted it, or tried to interpret

it, that a candidate would make money from public financing.

And that's where I have the problem. Legally or

not, I don't think it was ever contemplated, arnd I don't
think the public would like very much to have their monev
used that way. I think that's the basis of the whole thing,
it's the public financing.

MR. QUINN: Mav I respond?

CO!fISSIONER AIKENS: As Commissioner Harris saig,
if it was private funds that would be a different natter.

MR. QUINN: Maybe it would, but this is the
similarity with the Wallace case. llavbe the law never
contenolated that.

The problem facing all cof us is that the law rever
prohibited it, and vou never prohibited it. You may want
to prohibit 1+t in the future, but it is not proper for an
agency to prohibit 1t retroactively after the law snoke
nothing about i+,

COILIISSIONER AIKENS: Senator lMcGovern aside,
can you envision what would happen to public financing

1f every candidate who wanted to run, and cua.ified, cou..

v
-
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be paid a salary out of public funds?

MR. QUINN: ' Commissioner Aikens, I may agree with
you and just as the Commission said in 1975, George Wallace
receiving rovalties may be offensive, we may not like that,
but the statute didn't prohibit it and vour regulations
didn't prohibit it. And if you want to change the rules of
the game, change them, but vou're not permitted to change

them retroactively.

CO/MISSIONER AIKENS: I don't think we are changing

them.
Thank vou, Mr. Chairman.

CHAIRMAN MC GARRY: Commissiocner lMcDonald.

COMMISSIONER IIC DONALD: The only other point 1 nmade,

about the Wallace matter that you cited, and I understand
your logic, but I must say to vou of course that the
difference there was fairly substantial. It was not a
question of the candidate receiving nublic monies, which is
what Commissioner Aikens has alluded to and Commissioner
Harris mentioned earlier. t was a question of him
deriving benefits, which I might sar, I certainlv wasn't
here, it would have been offensive to me. - I'm afraid 1'G
come out the same place as the Commission.

But there were certainly a different set of

circumstances. t wasn't a guestion of him deriving nub

[

-

monies. What happened was exactly the orposite, and I thinx

S~
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47 when I said earlier -~ I didn't, if I did I didn't mean to,

I didn't mean to offend vou, but I was having a great deal
of trouble understanding the logic because they are

certainly two very different phenomena involved here, and I

1
2
3
4

-  § think we would probably agree nn that.
6 We mav not agree what the end result overall of it
7 may be, but there were certainly two different aspects as
8 opposed to a candidate receiving public money for a salary,
9

and someone benefiting from rovalties.

10 | MR. QUINN: I understand that difference. The !
N :
11 | peint is very simply that, that advisory opinion was
- ! [
~ | i
M 12 righ% in saying, vou may not like it but if it's not i
— 13 I illegal we can't make it illegal. ?
,m i ‘
14 COMIISSIONER MC DONALD: That's right, which I :
N ; ‘
- 15 ! don't agree with. You and I wouldn't have a difference ?
~ 16 || of opinion there. f
C 17 % < |
‘ CHAIRMAN MC GARRY: Ilir. Patton. ,
~N ; l
~ 18 . MR. PATTON: To welcome Mr. Ouinn here todav, having
19 some knowledge c¢f his background, he's not onlyv a lawyeri
20 !

but he's been in political campaigns for many vears so he

Xnows something of -- should know something of what we

22 | commornly call the blood, sweat and tears.

I
i ,
23 k I think, Mr. Quinr, vou're rrobably aware of, there
1
i
24 ¢ are many public financing bills and have been many public
|
25 firancing pills in the hopper both in the House and Sena:e.

S XK S Gzoup, Ltd — Court c/?epozteu

(202) 789-0818



[

T A e R e BT f

’
i

N/

>/

48

IS Y I S T A

v @

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

P e S

50

The House side under 439a -- we're getting into the
question of intent here =-- in the 1979 Amendment said that
Members elected prior to Januaryv 8th, 1980 could convert
excess campaign funds to personal use. But for those
Members elected after that time, they could not do that.

And I guess my guestion is, how would you think

the Members of the House of Representatives or their candidates,

i

'
1

in light of that cuasi-intent -- here again, it was private

monies as op

1
&

g

osed to, what we have here is public monies,

{1

how they woulid respond to the Commission's internretation

3£ -

if Senator licGovern could indeed ge

t
v
n
4]
)
¥
1
=
W
)
(&
Q
og
<
P.
0
o
[¢]
yJ
v

I'm sure he has paid taxecs on it. Prior to £iling, he may

have to amend that for this particular matter. How do vou
think they would respond?
How do vou respond, on what they specificallv did '

in 1979, as to intent?

MR. QUINN: Well, I can't divine how Members cf Concres

would resopond to this situation.
MR. PATTON: I betvou hLave a gu+t feeling, thouch?

HMR. QUINN

N¢, I genuinelyv don't., We cdo =~ vou're
quite richt, Congress on at i€aSt tha: occasion said that
candidates for public office cannot personallv nrofit from
contributions. Acain, we are not in the public financinc
context. But I would hope thaz Members of Congress would
agree with me that we can't render iIllegcal in the mast
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what we didn't say was going to be illegal, and that if, if
this situation is one that deserves the attention of
Congress or the attention of this Commission, Congress

should act or this Commission should-act, and it-should do so

so prospectively.

CHAIRMAN MC GARRY: Anvthing further, Mr. Patton?

The Chair recognizes Commissioner Reiche.

COMMISSIONER REICHE: Very brieflv, Mr. Quinn,

you have emphasized throughout your presentation that we
rmust be wary, primarilv, of situations in which such
pavments would be illegal for one reason or another.

You also, in vour colloguy with Commissioner McDonalil
with others, myself included, have referred to the fact that
vou think we are amending either the statute or the
regulations.

As I examine Reg. 9032.9(a){2), please note that
that makes reference in the definition of qualified campaign
expense to "expenses made in connection with his or her
campaicn for namination." And this is stated in the
coniunctive, sc yvou've got to be able to satisfv <that,

I mention this just bv wav of pointing out that
there's more to this discussion than tryving to apply some
standard cf law, be it federal, state. local, and saving
that, well, perhaps it's illegal. This, I subnit to vou,

is a matter £

0

r interpretation bv +<he Commission.

S K S Gzoup. Ltd ~ Court d?epozteu
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That is not to suggest that our interpretatinps

will always be perfect in your eyes or anyone else's, but
that's what we have to grapple with, and-by way of

supporting the statement made by Cormissicner McDonald, I

firmly do not believe that there is a soul sitting at this

table who is seeking to amend either the statute or the

regulations.

To the contrary, we're trying to give an

i
W 0 N 0 AW N e

interpretation based on intent as we know it, based on

10 ! common sense, and thelaw as it is civen to us.

0 i
- 11 CHAIRMAN MC GARRY: Thank vou, Mr. Reiche.
My 12 Commissicner Elliott.
o 13 COMMISSIONER ELLIORRR: Mr. Quinn, please believe
'.m y
. 14 me, my remark is facetious and I'm not trying to make your X
!
j
T 15 argument for you, but it just dawned on me, there were 7
o~ 16 guite a rumber of candidates who were receiving public funds
~ for salaries curing the campaign. They are called Senators
N t
o~ 18 and Presidents and any number of cother things,so my remazk
19 . . - . .
| was Just facetious, but there are people who are paying theirxr
f
20?§ bills with public funds.
21 i . s
! COMMISSIONER MC DONALD: Cormissioners. (Inauvdible.:
22 | | |
i CHAIRMAN MC GARRY: VYes. Aanvihing further?
23 i MR. PATTON: Just a ccmment. It doesn't deserve
24 % an answer but I think Mr. Quinn should be aware of it.
25 |

7 think the Commissicn is sensitive to the

S K S Gzoup. Ltd — Court cchozteu
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argunent that it likes to give very broad discretion to

candidates, and it doesn't ~- 1 frankly feel. as though probabl

af. they"had their druthers, would ‘not. like to .be 4n this
‘position “today on:dinterpretdtion of ‘what iis qualified
‘campaign expenditure. But, without asking for an answer to
that, he should@ be aware of the .sensitivity, . . . -a
. 3 MR. .QUINN: =-¥ell,. did you guess?
CHAIRMAN MC GARRY: Anvthing further?

I think just about evervthing has been said,

Mr. Quinn. You have made vour position rather clear.

I'm struck by the impression that there's just no limit %o
what vou would allow, and no cutoff, as long as it vas legzl
and I really think it's not realistic to think that the
regulatory process could possibly cover every possible
contingency.

Do you have any comnent?

MR. QUINN: VYes, I appreciate that. I think
Commissioner Alkens really made myv case when she said that
ter. years ago the Commission considered and tried and threw
up its hands and cave ur, and as a result it tailored
a very narrow definiction of non-qualified campaion expense
and one that does not include payments of the Xind at
issue here,

COMMISSIONER AIKENS: I did not say narrow, by the
way. I said a broad definition. We tried to encompdss

S KS Gzoup, Ltd — Court cﬁepozteu
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what we thought would fit into that.

MR. QUINN: I m an a narrow definition of
non-qualified campaign expenses, and vou're right, quite a
broad definition of qualified expenses.

CHAIRIAN MC GARRY: I don't want to extend it any

further because I think we all understand one another and

I don't want to break the house up in laughter, but it is a

serious matter but there could be .a lot of contincencies .tha

as &« result of the no-limit proposition that vou advanced,
that would really be quite ludicrous, and vou really, in
effect -- on the basis of the argument that vou advance,
and_certainly I'm not foreclosing or prejudcing, I will
examine evervthing rather carefully.

You did make some rather cogent points. There's
no guestion about it. It's a verv difficult issue. But I
think the bottom line is that vou really would render the
entire mandatorv audit of candidates and their committees
that receive public funding a nullity, it reallv would be
neaningless and I don't think it was meant to be at all.

I reallv want to thank vou for takinc vour time,

I

you and Ms.Curtin, and the patience. car. assure vou thatz

it's something that we don't do frivolcusly or

contemptuo.siv or without a high regard for evervone andé
evervthing in the process.
We have given it a great deal of thought and
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deliberation, and I personally think it's been very helpful

to hear from you. There may be many points that I can't

agree with you on. There are some that I think were rather

meaningful and cogent, but I think the exchange was fruitful.
So, the way we will close this matter out,

Mr. Quinn, is to -- the Chair wants to allow you a

reasonable period within which to submit anv additional {

written information you care, that you feel is relevant,

and I think vou and I discussed immediately prior %to the

opening of this hearing, a date of the close of business,
May 10th, 1985.
Do vou still feel that would be a reasonaple time?

MR. QUINN: VYes, that's fine. |

t

CHAIRMAN MC GARRY: Sc, if there's nc objection frox

my colleagues, the Chair would like to allow until the close;

by

of business May 10th, 1985, a rmeriod within which former
Senator McGovern or the Committee, or vou of course, would
have within which to submit anv additional materials vou
feel are relevant, and after that the Commission will take

arny and all documentation in thi

n

case.

We will have the benefit of this transcriont of this
oral presentation, and on :inhe basis of evervthing that has
transpired, including what took place here this morning,
we will have further deliberations arnd considerationSand
at the concliusion of that we will either aZffirm or modif:
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our determination, our final repayment determination which
has been made.

So, if there's nothing further, that would seen
to conclude our business for today. Once again, thank you
very much.

(Whereupon, the hearing in the above-entitled

matter was adjourned at 11:25 a.m.)
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

ADDENDUM TO THE
FINAL REPORT OF THE AUDIT DIVISION
ON
FRIENDS OF GEORGE MCGOVERN

I. Background

A. Overview

On February 11, 1985, the Federal Election Commission
("the Commission®) released the final audit report on Friends of
George McGovern ("the Committee"™). That report was based on an
audit of the Committee conducted pursuant to 26 U.S.C. § 9038(a)
and included the Commission's initial determination regarding
repayment to the U.S. Treasury. The audit covered the period
September 13, 1983 through July 26, 1984.

The final audit report, Finding III.A., addressed
the Commission's initial determination that the Committee made
disbursements totaling $92,642.79 for non-qualified campaign
expenses: $15,125.11 for disbursements related to the National
Democratic Nominating Convention; $27,517.68 for undocumented
disbursements; and $50,000 for salary payments to the Candidate.
The Commission determined that the pro-rata portion, $25,104.99
is repayable to the U.S. Treasury.

On June 13, 1985, the Commission made a final
determination reaffirming its initial determination. A Statement
of Reasons in support of the Commission's final determination was
issued as required by 11 C.F.R. § 9038.2(c) (4). On July 10,

1985, a check in the amount of $25,104.99 was received from the
Committee.

This addendum is based on the follow-up fieldwork of
the Committee conducted pursuant to 11 C.F.R. § 9038.1(b) (3)
which states that the Commission staff may conduct additional
fieldwork after completion of the fieldwork conducted pursuant to
paragraph (b) (1) and (2) of this section.

In addition, 11 C.F.R. § 9038.1(e) (4) states, in part,
that addenda to the audit report may be issued from time to time
as circumstances warrant and additional information becomes
available. Such addenda may be based, in part, on follow-up
fieldwork conducted under paragraph (b) (3) of this section.



The follow-up fieldwork covered the period July 27,
1984 through April 30, 1985, the last day covered by the most
recent report filed with the Commission at the time of the
follow-up fieldwork.

This addendum is based upon documents and working
papers which support each of its factual statements. They form
part of the record upon which the Commission based its decisions
on the matters in the addendum and were available to
Commissioners and appropriate staff for review.

B. Key Personnel

The Treasurers of the Committee during the period
reviewed were:

Ms. Paula M. Kowalczuk 7/27/84 - 1/14/85
Ms. Mary T. Curtin 1/14/85 - 4/30/85
C. Scope

The fieldwork included an examination of required
supporting documentation for receipts and disbursements, analysis
of Committee debts and obligations (including winding down costs)
and such other procedures as deemed necessary under the
circumstances to determine whether the Committee received any
matching fund payments in excess of the amount to which it was
entitled and whether any amount of any payment made from the
matching payment account was used for any purpose other than to
defray the qualified campaign expenses of the Committee.

II. Findings and Recommendations

A. Determination of Net OQutstanding Campaign
Obligations {(NOCO)

Section 9034.5(a) of Title 11, Code of Federal
Regulations requires that the candidate submit a Statement of Net
Outstanding Campaign Obligations ("NOCO") which contains, among
other items, the total of all outstanding obligations for
qualified campaign expenses and an estimate of necessary winding
down costs within 15 days of the candidate's date of
ineligibility.

Further, 11 C.F.R. § 9034.5(d) requires that a
candidate submit a revised Statement of Net Outstanding Campaign
Obligations with each submission for matching funds payments
filed after the candidate's date of ineligibility, reflecting the
financial status of the campaign as of the close of business on
the last business day preceding the date of submission for
matching funds.



’.1-1703‘.;34.5

Section 9038 (b) (1) of Title 26, United States Code
states that if the Commission determines that any portion of
payments made to a candidate from the matching payment account
was in excess of the aggregate amount of payments to which such
candidate was entitled under section 9034, it shall notify the
candidate, and the candidate shall pay to the Secretary an amount
equal to the amount of the excess payments.

Finding III.B. of the final audit report addressed the
Committee's financial position with respect to the Candidate's
entitlement to the receipt of matching funds. The Audit staff
verified the Committee's June 15, 1984 NOCO and determined that
the Committee had net outstanding campaign obligations of
$68,467.77 on that date,

An addendum to the final audit report (forwarded to the
Committee on September 25, 1985) contained the results of the
Audit staff's review of the Committee's financial activity
through April 30, 1985, and contained an update of the
Committee's June 15, 1984, NOCO statement using actual expenses

paid in lieu of the estimated winding down costs presented in the
final audit report.

In response to that Addendum, the Committee submitted
additional documentation which resulted in changes to the amounts
contained in the NOCO statement and the Apparent Non-Qualified
Campaign Expenses presented at Finding II.B. Specifically, the
Committee submitted documentation for additional winding down
costs beyond April 30, 1985 as well as adequate support for a
disbursement which was previously undocumented.

In addition, disclosure reports were reviewed through
October 31, 1985 to determine whether the Committee reported any
disbursements which could be includable as additional winding
down costs.

An amended NOCO statement reflecting the changes noted
above appears below.
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Friends of George McGovern
Statement of Net Outstanding Campaign Obligations
as of June 15, 1984
(Prepared by Audit staff)

Assets
Cash in Bank ($ 5,899.08)
Accounts Receivable 64,610.65 a/
Non-qualified campaign
expenses 3/16-6/15/84 29,387.39 b/
Total Assets $ 88,098.96
Liabilities
Accounts Payable for
Qualified Campaign Expenses $85,250.24 ¢/

Winding Down Costs 6/16/84-
10/31/85 (Salaries, Overhead,
Supplies, Legal Fees, etc.) 55,911.18 4/

Fundraising Expenses through

9/11/84 33,815.97 &/

Total Liabilities (174,977.39)
Net Outstanding Campaign
Obligations-Deficit ( 86,878.43)

a/ This amount is comprised of a $48,269.00 matching fund
certification of 7/6/84, offsets to operating expenditures
totaling $16,187.34 and interest of $154.31.

b/  This amount is included to ensure that only the amount of
post-ineligibility qualified campaign expenses is used to
calculate the candidate's remaining entitlement to matching
funds.

c/ This amount does not include $18,020.35 in non-qualified
campaign expenses paid by the Committee from 6/16 - 9/11/84.
A pro-rata repayment is requested for the amount paid from
7/27 - 9/11/84. (see Finding 1I.B.) The Commission's
Statement of Reasons requested repayment for the amount paid
from 6/16 - 7/26/84.

4/ This amount does not contain any estimate for post 10/31/85
winding down costs. Any estimate provided by the Committee

will be considered in the calculation of the Candidate's
remaining entitlement.

e/ The Committee made fundraising disbursements totaling
$23,979.69 after 9/11/84. However, these were not included
as winding down costs because the incurrence of these costs

was not necessary to satisfy debts for qualified campaign
expenses,
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Our review of the Committee's deposits indicated that
for the period June 16 through August 7, 1984 the Committee
received $50,044.23 in contributions from individuals and
interest income. After applying the 8/7/84 matching fund payment
of $16,699.01, and the individual contributions and interest
noted above, the Committee had a remaining entitlement of
$20,135.19. 1In addition, for the period August 8, through
September 11, 1984 (the date of receipt of the matching fund
payment certified on September 6, 1984) the Committee received
$17,917.97 in contributions from individuals and interest income.
Therefore, it appears that the Candidate had entitlement to
matching funds of only $2,217.22 of the $24,960.08 payment
received on September 11, 1984 and had no entitlement to matching
fund payments received subsequent to September 11, 198S5.

The amount of matching fund payments in excess of the
amounts to which the Committee was entitled are:

Amount in Excess

Date Paid Entitlement
September 11, 1984 $22,742.86 1/
October 9, 1984 8,665.00
November 2, 1984 3,722.99

December 11, 1984

5,310.00

Total $40,440.85

Based on our review of the Committee's financial activity
through October 31, 1985, it is the opinion of the Audit staff
that the Committee received $40,440.85 in matching fund payments
in excess of the amount to which it was entitled.

Conclusion

On February 19, 1986, the Commission made an initial
determination that $40,440.85 be repaid to the U.S. Treasury
within 90 calendar days of receipt of this addendum in accordance
with 11 C.F.R. § 9038.2(d) (1).

B. Apparent Non-Qualified Campaign Expenses

Section 9038(b) (2) (A) of Title 26, United States Code
states that if the Commission determines that any amount of any
payment made to a candidate from the matching payment account was
used for any purpose other than to defray the qualified campaign
expenses with respect to which such payment was made, it shall
notify such candidate of the amount so used, and the candidate
shall pay to the Secretary an amount equal to such amount.

1/ This is the amount received ($24,960.08) minus the amount to
which the Committee was entitled ($2,217.22).
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The Commission, in a Notice of Proposed Rulemaking
published in the Federal Register on June 28, 1984, set forth a
pro-rata formula which wou ase repayments for non-qualified
campaign expenses on the proportion of federal funds to total
funds received by the candidate. The text of the requlation and
the Explanation and Justification were published in the Federal
Register on August 22, 1984 and transmitted to Congress. On
March 5, 1985 revised regulations were resubmitted for
publication. The proposed regulations were before the Congress
for 30 legislative days as of May 20, 1985, and approved by the
Commission for publication in final form on June 11, 1985.

The formula and the appropriate calculation with
respect to the Committee's receipt activity is as follows:

Total Matching Funds Certified Through Date of Ineligibility (3/15/84)2/

Numerator + Private Contributions Received Through 3/15/84

$ 209,337.38 =,270987
($209,337.38 + $563,161.69)

Thus, the repayment ratio for non-qualified campaign
expenses is 27.0987s.

Section 9032(9) of Title 26, United States Code
defines a qualified campaign expense as a purchase, payment,
distribution, loan, advance, deposit or gift of money or anything
of value incurred by a candidate, or by his authorized committee,
in connection with his campaign for nomination for election and
neither the incurring nor payment of which constitutes a
violation of any law of the United States or of the State in
which the expense is incurred or paid (emphasis added).

Section 9033.11(a) of Title 11, Code of Federal
Regulations states that each candidate shall have the burden of
proving that disbursements made by the candidate or his or her
authorized committee(s) or persons authorized to make
expenditures on behalf of the candidate or committee(s) are
qualified campaign expenses as defined in 11 C.F.R. § 9032.9.

fe‘;373§.584b

In addition, the Commission's Regulations under 1l
C.F.R. § 9033.11(b) contain the documentation requirements
regarding qualified campaign expenses.

2/ On March 23, 1984, the Commission determined that the date
of ineligibility under 11 C.F.R. § 9033.5(a) for Senator
‘ George McGovern was March 15, 1984.
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A review of the Committee's disbursements made
from July 27, 1984 through September 11, 1984 disclosed that the
Committee made $6,934.61 in additional disbursements for
convention-related expenses. In addition, adequate supporting
documentation was not present in the Committee's records for
$2,612.54 in disbursements made during the period.

As noted above, the Committee's response to the
September 25, 1985 Addendum included documentation to support one
disbursement for $1,500.00 which was previously undocumented. No
documentation was presented concerning the convention-related
gxpenses or3to support the remaining undocumented disbursement of
1'112.54- -

Conclusion

On February 19, 1986, the Commission made an initial
determination that the amount, $6,934.61 of convention-related
disbursements and $1,112.54 of undocumented disbursements, be
viewed as non-qualified campaign expenses and the pro-rata
portion, $2,180.67 ($6,934.61 + $1,112.54 x .270987 be repaid to
the U.S. Treasury within 90 calendar days of receipt of this
addendum in accordance with 11 C.F.R. § 9038.2(d) (1).

3/ The Committee maintained only a cancelled check. No
additional information was made available to document the
disbursement, and thus establish whether the disbursement
was made "in connection with" the Candidate's campaign for
nomination.
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