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Chapter I

INTRODUCTION

This is the 30th Annual Report of the Marine
Mammal Commission, covering the period 1 Janu |
ary through 31 December 2002. It is being subl]
mitted to Congress pursuant to section 204 of the
Marine Mammal Protection Act of 1972.

Established under Title II of the Act, the Mal |
rine Mammal Commission is an independent agency
of the Executive Branch. Itis charged with review! |
ing and making recommendations on domestic and
international actions and policies of all federal agen!|
cies with respect to marine mammal protection and
conservation and with carrying out a research pro_|
gram.

The purpose of this report is to provide timely
information on management issues and events unl|
der purview of the Marine Mammal Commission
in 2002. The report is provided to Congress, fed|
eral and state agencies, public interest groups, the
academic community, private citizens, and the inl
ternational community. When combined with past
reports, it describes the evolution and progress of
US. policies and programs to conserve marine mam/_|
mals and their habitats. To ensure accuracy, report
drafts were reviewed by federal and state agencies
and knowledgeable individuals.

The Commission Chairman, after consultal |
tion with the Council on Environmental Quality,
the National Science Foundation, and the National
Academy of Sciences/National Research Council
and with the concurrence of other Commission! |
ers, appoints persons to the nine-member Commit |
tee of Scientific Advisors on Marine Mammals. The
Marine Mammal Protection Act requires that com/ ]
mittee members be scientists who are knowledge'
able in marine ecology and marine mammal affairs.

Appropriations to the Marine Mammal Com( |
mission in the past five fiscal years have been as
follows: FY 1998, $1,185,000; FY 1999,

$1,240,000; FY 2000, $1,265,000; FY 2001,
$1,696,260; and FY 2002, $1,956,000. The

Commission’s appropriation for the current fiscal
year, FY 2003, is $3,050,000.

Thirty Years of the Marine
Mammal Protection Act

October 2002 marked the 30th anniversary
of the Marine Mammal Protection Act. The Act
was the first of a series of landmark environmen’]
tal laws enacted in the early 1970s that included
the Clean Air Act, Clean Water Act, the Endanl’|
gered Species Act, the Magnuson Fisheries Con'
servation and Management Act, the Coastal Zone
Management Act, the National Forest Management
Act, and others.

The Marine Mammal Protection Act was the
first legislation to call for an ecosystem approach
to natural resource management and conservation.
It prohibited the hunting, killing, capture, and/or
harassment of marine mammals unless the propol
nent of an activity could demonstrate that the ac
tivity would not cause the affected animals to be
reduced below their optimum sustainable popula
tion level. In effect, this new requirement shifted
the burden of proof from government conserva-
tion/management agencies to resource users to
demonstrate that taking of a marine mammal would
not be detrimental to the affected species or stocks.
The Actalso established the Marine Mammal Com!|
mission and its Committee of Scientific Advisors
to oversee and advise federal agencies on measures
needed to meet the Act’s goals and provisions.

Although the United States was still engaged
in the commercial harvest of some marine mam’]
mals in 1971, the general public was clearly inter |
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ested then, as now, in the protection of these spe_
cies. Three issues provided a major impetus for
the enactment of the Act:

(1) the failure of the International Whaling
Commission IWC) to prevent the overexploitation
and near extinction of stocks of large whales
throughout the world;

(2) the killing of hundreds of thousands of
dolphins each year in the eastern tropical Pacific
Ocean by tuna fishermen; and

(3) the clubbing and skinning of tens of thou-
sands of newborn harp seals each spring in ice fields
of the North Atlantic for the fur market.

Since Congress passed the Act, many new conl|
cerns related to marine mammal conservation have
demanded attention. These include the following—
* the unintentional take of many marine mammals
incidental to commercial fisheries;

e mortality and injury from ship strikes;
* offshore oil and gas development;

¢ point and nonpoint source pollution;
* human sources of ocean noise; and

* climate change.

Scientists and managers have made significant
progress over the last 30 years in understanding
marine mammal populations and addressing the
issues that affect them and the ecosystems of which
they are a part. Most marine mammal stocks in
U.S. waters and many stocks elsewhere around the
world are in better condition now than in 1972
when Congress passed the Act. Table 1 gives ex!]
amples of how Americans and others around the
world have changed their perspectives on marine
mammal conservation. Congress has amended the
Act periodically in response to changing biologi-
cal/ecological knowledge and socioeconomic con’
ditions. The following briefly describes some of
the accomplishments scientists and managers have
made since 1972 and challenges that lie ahead.

Commercial Whaling

In 1986 the IWC adopted a moratorium on
commercial whaling pending review of the status
of the exploited whale stocks and revision of pro’!
cedures for determining and enforcing catch limits.
Subsequently, the IWC Scientific Committee as_|
sessed the status of various whale stocks and recl!
ommended a revised procedure for estimating catch
levels that could be sustained at levels that would
lead to recovering and/or maintaining affected
stocks at their maximum net productivity levels.

The IWC has been unable to agree on an observa.
tion and inspection regime to ensure compliance
with catch levels that might be authorized. Conl
sequently the moratorium remains in place. How!]
ever, in 1993 Norway, which had objected to and
therefore was not bound to the moratorium, rel |
sumed commercial exploitation of minke whales
in the North Atlantic. Also, Japan has authorized
the taking of minke whales in the Antarctic and
minke, sperm, sei, and Bryde’s whales in the west|
ern North Pacific under a provision of the Internal |
tional Whaling Convention that allows IWC mem| |
bers to take whales for scientific research.

The Tuna-Dolphin Problem

This has been one of the most contentious
marine mammal conservation problems since Con’|
gress passed the Marine Mammal Protection Act
in 1972. Litigation brought by both environmen! |
tal groups and affected fishery groups has stymied
Congressional and Executive branch efforts to find
a long-lasting resolution. In its first five years of
existence (1974-1978), the Marine Mammal Com|
mission and its Committee of Scientific Advisors
devoted more resources to assessing the effects of,
and possible means for preventing, the mortality
and injury of dolphins in the eastern tropical Pal!
cific tuna fishery than to all other marine mammal
conservation issues combined. Estimated mortal |
ity has been reduced from more than 400,000 in
1972 to fewer than 1,500 in 2002. However, the
practice of setting purse seines around dolphin
schools to catch tuna that associate with the dol!
phins continues and may be preventing recovery
of at least three dolphin stocks that were severely
depleted by the fishery before mortality rates were
reduced. On the last day of 2002 the Department
of Commerce announced that it had concluded that
tuna purse seine fishing on dolphins posed no more
than a negligible impact on three dolphin popula !
tions, thereby enabling imports of tuna from for |
eign countries into U.S. markets with “dolphin-
safe” labels. Environmental groups immediately
filed suit to prevent the tuna imports.

The Harp Seal Problem

The killing of newborn, whitecoat harp seals
in Canada was controversial for two reasons: clubl
bing was believed by many environmental groups
and scientists to be inhumane; and the level of take
of both harp and hooded seals was thought by some
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Table 1. Changes and accomplishments in marine mammal conservation during the first 30 years

of the Marine Mammal Protection Act (MMPA) of 1972

A ctivity Then (The Early 1970s) Now (2002)
Whaling and Japan, Norway, and Russia land in excess | IWC has a global moratorium on commercial
whales of 46,000 whales for commercial whaling, Japan lands about 700 minke, sei, sperm,

purposes.

and Bryde’s whales in its research whaling
program; Norway lands 600-700 minke whales
under objection to the moratorium.

US. whalers landed 132 whales in 1971.

The United States has prohibited commercial
whaling since 1972.

Native Alaska bowhead whale harvest
was not regulated.

The Alaska Eskimo Whaling Commission strictly
regulates subsistence bowhead whale harvest
pursuant to IWC quota and in cooperation with the
US. government.

The sperm, right, bowhead, gray, fin, sei,
blue, and humpback whales were listed as
endangered under the US. Endangered
Species Act of 1973.

The eastern North Pacific (California) gray whale
population has recovered and was removed from
the endangered species list in 1994. Populations of
many other whale species appear to be increasing,

Dolphins killed in
the eastern
tropical Pacific

An esimated 400,000 dolphins from three
species were killed annually in the ETP
fishery and affected dolphin stocks were

Dolphin mortality in the ETP tuna fishery was
reduced to about 2,100 or less in recent years
despite increased fishing effort. However, dolphin

(ETP) tuna declining, stocks are not rebounding as expected.
fishery A seven-member Inter-American Tropical | Inter-American Tropical Tuna Commission has 12
Tuna Commission was in place for fishery | member nations that limit overall mortality to no
management purposes, but did not have a | more than 5,000 dolphins per year and place
marine mammal program. observers on fishing vessels. Other requirements
are in place under the International Dolphin
Conservation Program.
Seal skins Canadian harp seal pup harvest averaged | Harp seal pup harvest is regulated by Canada with

284,000 annually. Most skins were
shipped to the United States and Europe.

quota set at 275,000 pups in 2002. Europe
continues to be the market for the skins. Imports
into the United States are banned under the
MMPA.

Fouke Fur Company obtained a permit to
import 100,000 fur seal skins from South
Affica in 1973; the permit was invalidated
by the courts as being inconsistent with
MMPA standards.

No sales of marine mammal products are
authorized in the United States (except northern
fur seals taken under international treaty before
1985 and as items of Alaskan Native handicrafts).

Incidental catch

Little or no documentation or

1988 MMPA amendments require fishermen to

of marine requirements. Extent of the problem was | provide information on incidental bycatch. 1994
mammals in unknown (other than ETP tuna fishery). amendments establish a new incidental take
commmercial regime.
fisheries . - . . - - . .
No authority for regulating incidental The National Marine Fisheries Service monitors
bycatch of marine mammals in and regulates incidental bycatch in almost 200
commercial fishing operations. domestic commercial fisheries. Take reduction
plans have been adopted to reduce incidental
bycatch of marine mammals in commercial
fisheries. Current plans cover 12 fisheries and
more than half (22) of all strategic stocks.
Research Little direct federal funding existed for More than 30 million dollars is spent annually on

marine mammal research, and the
abundance and distribution of marine
mammal stocks in US. waters was very
poortly understood.

marine mammal research by federal and state
agencies. Stock assessments have been completed
for 60 species and more than 150 stocks of marine
mammals in US. waters.
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scientists and resource managers to be unsustainl |
able and causing substantial population declines.
The Marine Mammal Protection Act prohibited
import into the United States of marine mammals
and products from marine mammals that were
nursing or less than eight months old when taken
from the wild. This stopped the importation of
whitecoat furs into the United States.

Substantial markets for seal skins remained
in Burope. By 1981 more than 200,000 mostly
newborn harp seals were being killed annually in
Canada. In 1983 the European Union banned im! |
portation of furs from harp and hooded seals.
Catches plummeted to a low of 25,934 harp seals
and 33 hooded seals in 1986. Between 1983 and
1995 harvests averaged fewer than 55,000 harp
seals and 1,000 hooded seals, far below the annual
catch levels of 186,000 harp seals and 2,340 to
15,000 hooded seals authorized by Canada. At
the same time, catastrophic declines in cod catches
occurred in the Northwest Atlantic. Many fisher |
men and fishery managers in Canada, however, at_|
tributed the decline in cod to increases in the harp
seal population. Notwithstanding the greater likel |
lihood that the cod decline was due to overfishing,
Canada began subsidizing the harp seal hunt in
1994. In 1995 Canada increased the allowable
catch to 250,000. The subsidies have been continl |
ued. In 1997 Canada authorized a catch of
275,000, which many scientists believe cannot be
sustained and will cause the affected population
to be reduced substantially below its maximum net
productivity level. In the meantime, cod stocks
have shown no sign of recovery.

Unintentional Bycatch of Marine

Mammals in Commercial Fisheries
Marine mammals are caught unintentionally in
nearly all commercial fisheries. Recognizing this,
Congress included in the Marine Mammal Protec |
tion Act a provision for permitting the take of mal|
rine mammals incidental to commercial fisheries
when the taking would not disadvantage the affected
species or stocks. As enacted originally, the Act prol
hibited taking from stocks that were endangered,
threatened, or depleted, or from which the status
was uncertain. A court ruling in 1987 (Kokechik
Fishermen's Association ~. Secretary of Commerce) raised
questions as to whether incidental take permits could
be issued to many of the fisheries known to catch
marine mammals unintentionally. Such a prohibi |

tion would have severely curtailed many fisheries,
leading Congrtess, in 1988, to enact a five-year ex!
emption to the permitting requirement. This enl
abled the National Marine Fisheries Service, in conl]
sultation with the Commission to develop a new
regime to govern incidental taking. The Commis’]
sion recommended guidelines for the new regime
in July 1990. Among other things, the Commis’]
sion recommended that the new regime allow the
incidental taking of endangered, threatened, and
depleted marine mammals when the taking will not
significantly delay recovery of the affected species
or stock. The Commission’s recommended guide’
lines provided the basis for the potential biological
removal concept that constitutes the foundation of
the new incidental take regime adopted in the 1994
amendments to the Marine Mammal Protection Act.
The regulatory regime implementing these amend' |
ments attempts to minimize the impacts on both
affected fishermen and marine mammal stocks.

Recent Environmental Threats

to Marine Mammals

Many threats to marine mammals and their
ecosystems were not recognized or anticipated when
the Marine Mammal Protection Act was enacted in
1972: entanglement in lost and discarded fishing
gear and other types of persistent marine debris;
collisions with ships; disturbance and possible mor |
tality associated with loud sounds from human
sources; and introduction of increasing amounts
of fertilizers, pesticides, pharmaceuticals, and other
chemical contaminants into the world’s oceans.

Marine Debris—The marine debris problem
arose from the use of nonbiologically degradable
plastics and other synthetic materials for fishing
nets and lines, and packaging materials such as soda
and beer six-pack holders. Scientists first recog |
nized the problem in the late 1970s and early 1980s
when increasing numbers of fur seals on the Pribilof
Islands breeding grounds were entangled in bits of
discarded fishing gear, six-pack holders, etc. Bel!
cause of the associated decline in the fur seal popul
lation, the Commission recommended in 1982 that
the National Marine Fisheries Service convene an
international workshop to assess the magnitude and
sources of the problem and what could be done to
address it. The workshop was held in Honolulu in
November 1984 and led to a worldwide effort to
document and eliminate the causes of the probl]
lem. The Presidential Task Force on Persistent



Chapter I — Introduction

Marine Debris, on which the Commission partici |
pated, called on the United States to support and
implement international and domestic regulations
to prohibit intentional dumping of plastic prod.!
ucts in marine waters.

Ocean Noise—The first indication that hul
man sources of ocean noise might be a problem
surfaced in the late 1970s when ringed seal distri |
butions off the north coast of Alaska changed in
response to high-energy seismic surveys exploring
for offshore oil and gas deposits. The effects were
biologically insignificant, leading Congress to
amend the Marine Mammal Protection Actin 1981
and again in 1986 to exempt such activities from
the Act’s general moratorium on taking. This enl
abled the National Marine Fisheries Service and
the Fish and Wildlife Service to authorize taking
of small numbers of marine mammals incidental
to such activities when the effects would be negli |
gible.

Conservationists raised new concerns in the
early 1990s when the Defense Department funded
studies to determine whether high-intensity (very
loud), low-frequency sounds could be transmitted
across ocean basins to detect changes in ocean tem/ |
perature related to global warming. Cetaceans pro’]
duce similar sounds, presumably to communicate
over distances of hundreds if not thousands of
miles. Scientists and environmental groups raised
concerns that the sound transmissions would mask
these low-frequency communications or otherwise
interfere with the normal behavior of a variety of
marine species, including fishes and sea turtles as
well as marine mammals. Marine mammal studies
done as part of the Acoustic Thermometry of
Ocean Climate Program found some subtle changes
in the distribution, movement, and other behavior
patterns of the animals studied. The effects were
judged to be biologically insignificant.

Further concerns were raised in 1996 when
the Navy announced plans to deploy a low-fre-
quency active (LFA) sonar to detect new classes
of quiet submarines at distances up to 200 miles.
Concerns over sound in the marine environment

were heightened in March 2000 when at least 17
cetaceans, including 14 beaked whales, beached
themselves in the northern Bahama Islands follow!
ing a Navy exercise involving use of midfrequencyl
range sonars. Similar stranding incidents have ocl|
curred along other coasts where military operations
were using mid-range sonars.

Although the sources and characteristics of
sounds used for these purposes differ, the potenl!
tial effect that some types of noises may have on
cetaceans is unknown but possibly significant. Enl|
vironmental groups have challenged permits issued
by the National Marine Fisheries Service and other
government programs regarding various sources of
sounds in the marine environment. Gaining a bet |
ter understanding of how different types of sound
affect different species of marine mammals is a
high priority.

Conclusion

The Marine Mammal Protection Act has fosl!
tered a better understanding of marine mammals
and their habitats. The Marine Mammal Commis__|
sion and its Committee of Scientific Advisors has
been instrumental in overseeing implementation
of the Act, focusing attention on new management
issues, and advising federal agencies and others on
innovative solutions to resolve highly contentious
scientific and management issues. At the time it
passed, the Marine Mammal Protection Act took
an unprecedented approach to conservation and
management of overexploited species. It has been
successful in stemming the tide of overexploitation
and ushering the recovery of marine mammal popul_
lations. Future threats to marine mammals will
continue to arise, bringing new challenges to re’
searchers and managers. Advances in marine maml |
mal and other realms of science and evolution of
the Act and policies regarding its implementation
hold the best opportunity to ensure that healthy
populations of marine mammals will exist for ful
ture generations.






Chapter 11

REAUTHORIZATION OF THE
MARINE MAMMAL PROTECTION ACT

The Marine Mammal Protection Act was enl |
acted in 1972. Since then, it has been amended and
reauthorized several times. The most recent authol |
rization, enacted in 1994, extended appropriation
authority for carrying out the provisions of the Act
through fiscal year 1999. Although the Act has not
been reauthorized since then, its provisions remain
in effect and Congress continues to appropriate
funds to carry out its mandates.

As a matter of course, Congress examines the
implementation of the Act during the reauthorizal |
tion process. It is not uncommon for amendments
to be made at such intervals. For example, major
amendments were enacted in 1984, 1988, and
1994, the last three times the Act was reauthol!
rized. The Act may also be amended at other times,
as it was in 1997 when significant changes were
made to the Act’s tuna-dolphin provisions (see
Chapter IV). Most recently, the Act was amended
by the Marine Mammal Rescue Assistance Act of
2000, enacted as Title II of Public Law 106-555.
This Act created the John H. Prescott Marine Mam! |
mal Rescue Assistance Grant Program and directed
the Secretary of Commerce to initiate a study of
the environmental and biological factors that may
be contributing to the increase in mortality events
involving the eastern North Pacific stock of gray
whales. The grant program is discussed in Chapter
VI of this report.

Background

Congress began the most recent process to
reauthorize the Marine Mammal Protection Act in
1999. As discussed in previous annual reports, the

Subcommittee on Fisheries Conservation, Wildlife,
and Oceans of the House Resources Committee
held an initial hearing in June 1999. The Marine
Mammal Commission and the other federal agen |
cies with primary responsibilities under the Act
testified on implementation of the 1994 amend |
ments and identified problems that may warrant
additional legislation. The statement submitted by
the Commission provided a comprehensive review
of the 1994 amendments, described the steps taken
to implement those amendments, and identified
those provisions that had yet to be fully implel!
mented. The statement also identified particular
areas where further amendments may be useful and
on which Congress may want to focus attention as
it considers reauthorizing the Act. A summary of
the Commission’s recommendations and the full
text of the Commission’s statement were included
in the 1999 annual report.

Further hearings were held in April 2000 bel ]
fore the House Subcommittee on Fisheries Conl |
servation, Wildlife, and Oceans. The Chairman
of the Commission testified at the first of two hear’ |
ings. That hearing examined implementation of
section 118 of the Marine Mammal Protection Act,
the regime to govern the taking of marine mam/ |
mals incidental to commercial fisheries enacted in
1994. The Commission’s testimony summarized
the requirements of the applicable statutory prol|
visions and actions taken to establish take reducl
tion teams to address the most significant sources
of marine mammal mortalities and serious injuries.
The Commission noted that the existing statutory
framework was fundamentally sound but offered
suggestions as to how the process might be iml!
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proved. Further discussion of the Commission’s
recommendations and the full text of its statement
can be found in the 2000 annual report.

At a second hearing, also held in April 2000,
representatives of the National Marine Fisheries
Service, the Fish and Wildlife Service, and Alaska
Native organizations provided testimony that ex]
amined efforts to develop and implement coopl!
erative agreements between the Services and those
organizations under section 119 of the Marine
Mammal Protection Act. All participants in that
hearing recognized the benefits to the conserva |
tion of marine mammals that had been and could
be derived from such agreements. However, they
also identified shortcomings regarding the existing
provisions and recommended that the Act be
amended to authorize the parties to enter into en |
forceable agreements that would allow for the man/ |
agement of subsistence harvests before an affected
marine mammal stock is designated as depleted.
As discussed in the Commission’s 2000 annual re’ ]
port, the two Services, along with the Commis ]
sion, met with representatives of Alaska Native
organizations following that hearing to fashion a
proposal for Congressional consideration that
would expand the existing authority for cooperal ]
tive agreements to enable the parties to set har |
vest limits for both depleted and nondepleted spe!
cies.

The joint proposal on co-management of sub’
sistence taking by Alaska Natives was a central
element of a proposed bill transmitted to Congress
by the Secretaries of Commerce and the Interior
during the 2000 legislative session. That bill also
would have authorized appropriations for the Ma_
rine Mammal Commission, the Department of
Commerce, and the Department of the Interior to
carry out their responsibilities under the Act
through fiscal year 2005. Further, the bill recom/
mended extensive revisions to the Act to address
various problems that had arisen since the last rel
authorization and to clarify certain provisions of
the 1994 and 1997 amendments. Among other
things, the bill proposed by the Administration
would have amended the Act to clarify the putl]
poses for which marine mammals may be exported
from the United States, streamline the process for
permitting the import of polar bear trophies from
Canada, prohibit the display of cetaceans in trav|
eling exhibits, expand the coverage of section 118
to include incidental taking by certain recreational

fishermen, eliminate the requirement to prepare a
take reduction plan for those strategic stocks for
which fishery-related mortality and serious injury
are negligible, increase the available penalties unl]
der the Act, authorize funding for research grants
under section 110 of the Act, and revise the statul]
tory definition of the term harassment. The Ad|
ministration reviewed and reworked the draft bill
during 2001 and 2002 and submitted a new prol]
posal to Congress in 2002.

The Subcommittee on Fishetries Consetrvation,
Wildlife, and Oceans of the House Resources Coml|
mittee again turned its attention to Marine Mam!|
mal Protection Act reauthorization during the 2001
session of Congress. On 11 October 2001 the Subl!
committee held a day-long oversight hearing on the
Act to consider a broad range of topics bearing on
reauthorization and possible amendments. The
Commission’s Chairman participated on a panel of
government agencies and, along with the heads of
the National Marine Fisheries Service and the Fish
and Wildlife Service, provided an assessment of
the implementation of the 1994 amendments to
the Act and identified areas where amendments
would be useful. A representative of the Depart |
ment of State also participated on that panel, pre’
senting testimony concerning the bilateral polar
bear agreement concluded between the United
States and Russia in October 2000. Other panels
focused on issues related to ocean noise and the
deployment of Navy sonar systems, marine mam-
mal—fishery interactions, cooperative efforts bel
tween Alaska Natives and federal agencies to man/ |
age subsistence hunting of marine mammals,
public display permits, and the conservation of
California sea otters. The text of the Commission’s
testimony, which focused on updating the Subcom! |
mittee on recent actions taken to implement the
1994 amendments, identifying those actions that
had yet to be completed, and calling attention to
those areas where amendments might be warranted,
can be found in Appendix D of the Commission’s
2001 annual report.

On 9 November 2001 the Commission was
sent a series of follow-up questions from members
of the Subcommittee. Those questions focused
on four issues—ocean noise, the Act’s definition
of harassment, polar bear sport hunting, and prob_!
lems associated with the maintenance of polar
bears at a traveling exhibit in Puerto Rico. The
Commission drafted its responses to these ques.!
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tions and submitted them for interagency review
and coordination in mid-December. Clearance
through that process took longer than expected
and, as a result, the Commission’s responses were
not transmitted to Congress until 29 March 2002.
Copies of those responses can be obtained by conl |
tacting the Commission.

Activities in 2002

Introduced Bill

Representative Wayne T. Gilchrest, Chairman
of the Subcommittee on Fisheries Conservation,
Wildlife, and Oceans, introduced H.R. 4781 on 21
May 2002 to reauthorize appropriations under the
Act through fiscal year 2007. The bill sought to
address some, but not all, of the issues identified
by the Commission and others at previous reau’
thorization hearings. The bill deferred consider |
ation of some major issues, such as the desirability
of adding a mechanism to restrict subsistence hunt |
ing by Alaska Natives before a stock becomes del
pleted, until a new recommended bill had been pro’]
vided by the Administration.

Among the amendments that had been advol !
cated by the Commission and other agencies at re |
authorization hearings, H.R. 4781 would have—
¢ authorized appropriations under the Act for a
five-year period,;

e amended the Act’s cultural exchange provision
[section 101(a)(6)] to clarify that exports of mall
rine mammal products as part of such exchanges
by Alaska Natives and Native inhabitants of Rus’/
sia, Canada, and Greenland, as well as imports, are
authorized;

¢ eliminated the notice and comment requirements
for each permit authorizing the importation of a
polar bear trophy from Canada, replacing it with a
semiannual reporting requirement;

¢ added an explicit prohibition on the unauthorized
release of captive marine mammals;

e required take reduction plans prepared under sec-
tion 118(f) to consider the impacts of recreational
as well as commercial fisheries;

¢ increased the presence of National Marine Fish-
eries Service employees at the meetings of take
reduction teams;

e required the Service to reconvene take reduction
teams before publishing any take reduction plan
that differs from that recommended by the team;
and

* climinated the provision restricting the amount
the Commission can spend on experts or consult |
ants to $100 per day.

The bill also included several provisions that
had not been specifically recommended by the
Commission or other federal agencies, either in the
proposed bill submitted by the previous Adminis’]
tration or in Congressional testimony. For example,
H.R. 4781 would have directed the Secretary of
Commerce to conduct additional research on the
nonlethal removal and deterrence of nuisance pin’|
nipeds, aimed primarily at pinniped-fishery inter’ |
actions. The bill also would have amended the
Whaling Convention Act of 1949 (16 US.C. § 916¢)
to allow Alaska Native subsistence hunters to seek
and receive assistance in towing struck whales to
shore in emergency situations. Another provision
of the bill would have changed the Marine Mam| |
mal Protection Act’s grandfather provision appli |
cable to the importation of polar bear trophies from
Canada to allow the importation of all bears taken
legally in Canada before 18 February 1997, the date
on which the Fish and Wildlife Service published
its regulations allowing imports from some, but not
all, of the Canadian populations. This would re_!
place the existing provision, which allows impor |
tation of those bears taken before 30 April 1994,
the date on which the 1994 amendment authoriz |
ing imports was enacted. Imports of polar bear
trophies taken after the cut-off date would con|
tinue to be allowed only if the bear was taken from
one of the populations approved by the Service.
Other amendments included in the Gilchrest bill
would have extended existing certificates of ex!]
emption issued under the Endangered Species Act
that allow for the manufacture and sale of
scrimshaw products for an additional eight years
and would have eliminated the requirement that
the Marine Mammal Commission be staffed by no
fewer than 11 employees.

Congressional Hearing

The House Subcommittee on Fisheries Conl |
servation, Wildlife, and Oceans convened a heatl |
ing on 13 June 2002 to solicit comments on H.R.
4781. The Commission’s Chairman provided tesl|
timony on behalf of the Commission. Other agen| |
cies represented on a panel of government wit |
nesses included the Department of Defense, the
Navy, the National Marine Fisheries Service, and
the Fish and Wildlife Service. A second, nongovi
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ernment panel consisted of representatives of enl
vironmental organizations, commercial and sport
fishermen, and, representing the scientific commul |
nity, a research oceanographer. (See Appendix D
of this report for the Commission’s testimony.) The
statements of the other witnesses who testified at
the hearing can be found at the House Resources
Committee’s web site (http://www.house.gov/re-
sources/107cong/fisheries/2002junl13/
agenda.htm).

For the most part, the Commission believed
that the proposals included in H.R. 4781 were ap_|
propriate, but believed that several of the provi |
sions needed to be expanded to address a broader
range of issues. For example, the Commission sup |
ported the proposed amendment concerning ex
ports of marine mammal handicrafts for purposes
of cultural exchanges, but advocated further
amendments to update other provisions of the Act
to account for the export prohibition added by the
1994 amendments. The Commission also recoml ]
mended an amendment to the prohibition section
of the Act to reinstate a provision originally enl
acted in 1981 but dropped under the 1994 amend_|
ments. Reinstatement of that provision would
clarify that, in an enforcement action involving the
unlawful transport, purchase, or sale (and now ex'|
port) of a marine mammal, it is irrelevant whether
the underlying taking also constituted a violation
of the Act.

The Commission supported the proposed
amendment to expand coverage of take reduction
plans to include certain recreational fisheries, but
questioned whether the National Marine Fisheries
Service would be able to collect the necessary inl |
formation to do so unless conforming amendments
were made to related provisions to establish regisl|
tration, monitoring, and reporting requirements.
The Commission also supported the proposal to
direct additional efforts at developing effective,
non-lethal methods for deterring pinnipeds from
engaging in harmful interactions with fishing opl!
erations. The Commission noted, however, that
the language used in the bill suggested that it was
seeking to address a broader range of issues inl!
volving “nuisance pinnipeds.” It therefore sug |
gested that the Committee provide additional guid' |
ance as to what types of problems it expected the
research to address.

The Commission also supported the proposed
amendment to streamline the process for issuing
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permits authorizing the importation of polar bear
trophies from Canada. In doing so, the Commis|!
sion noted that providing additional opportunity
for public comment at the permitting stage was
unnecessary because the only issue to be resolved
is whether the bear was legally taken from an apl]
proved population. The Commission’s testimony
provided some technical drafting suggestions to
clarify the intent of the provision and to conform
other provisions of the Act to the proposed amend. |
ment.

The Commission expressed its appreciation
for the intent behind the proposed amendment to
eliminate the minimum staffing requirement for the
agency, thereby providing the Commission with
greater flexibility in allocating its resources to meet
its responsibilities. The Commission’s Chairman
explained, however, that there also needs to be a
recognition that there is some minimum staff size
below which the Commission is no longer able to
function effectively or to meet the demands of its
increasing workload. He pointed out that Conl]
gress previously had determined that 11 was the
minimum size below which operation of the Com_
mission would be compromised and sought assur’ |
ance that, by proposing this amendment, the Com| |
mittee was not backing away from its tradition of
support for and recognition of the value of having
a fully staffed and effectively operating Marine
Mammal Commission.

The Commission was most concerned with
what had been omitted from the bill. Foremost
among these were amendments to clarify the Act’s
definition of the term “harassment” and to expand
the existing authority for establishing cooperative
agreements under section 119 of the Act to authol
rize the National Marine Fisheries Service and the
Fish and Wildlife Service to enter into enforceable
harvest management agreements with Alaska Na'
tive organizations. Such agreements would allow
the parties to manage subsistence taking of ma|
rine mammals before a stock becomes depleted.
The Commission noted that such a provision had
been included in a working draft bill circulated by
Committee staff during 2001 and sought clarifica |
tion as to whether its omission from the introduced
bill reflected a determination by the Committee
that a harvest management amendment does not
merit further consideration.

The Commission called on the Subcommit |
tee to consider several other possible amendments
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to address issues that had been raised by the Coml
mission and others at previous reauthorization hear |
ings. With respect to the regime governing the takl|
ing of marine mammals incidental to commercial
fishing operations, the Commission recommended
that the Subcommittee consider amendments to
(1) specify that a take reduction plan need not be
prepared for those strategic stocks for which mori
tality or serious injury related to fisheries is inconl
sequential, (2) clarify that it constitutes a violation
of the Act to participate in any category I or II
fishery without having registered under section
118, regardless of whether incidental takes occur,
(3) specify that all participants in category I or II
fisheries, whether registered or not, are subject to
the observer requirements of section 118, and (4)
add a provision to enable reliable information to
be collected on the numbers and types of fishery-
related mortalities and injuries involving Califor! |
nia sea otters. The Commission’s testimony also
noted that funding for the observer program es’|
tablished under section 118 has not always been
sufficient and recommended that the Subcommit |
tee consider possible solutions, including securing
contributions from the involved fisheries.

Permit-related issues also merited inclusion
in the Commission’s testimony. Although some of
the issues highlighted by the Commission at previ |
ous hearings had been addressed in the introduced
bill, the Commission remained concerned about the
appropriateness of maintaining cetaceans in travel |
ing exhibits, which present special problems for
successful husbandry. The Commission’s testimony
also described problems with the current provisions
for authorizing marine mammal exports. This
prompted the Commission to recommend that the
interested parties meet to consider better ways to
achieve the goal of providing reasonable assurance
that marine mammals exported from the United
States will be well cared for throughout their mainl |
tenance in captivity, and that realistically reflects
the ability of U.S. agencies to identify and correct
deficiencies at foreign facilities, while not establish |
ing unnecessary barriers to the exchange of marine
mammals among qualified facilities.

The Commission’s testimony raised several
other issues as deserving the attention of Congress
during the reauthorization process. Those included
possible amendments to provide greater flexibility
in funding options for the Marine Mammal Unusual
Mortality Event Fund, to update the Act’s penalty
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provisions to reflect changed economic circum!
stances since they were enacted 30 years ago, to
allow forfeiture of a vessel’s catch for fishing in
violation of section 118 of the Act, and to give
the National Marine Fisheries Service similar aul|
thority to that in place for the Fish and Wildlife
Service that allows fines collected under the Act
to be used for the protection and recovery of mal|
rine mammals. The Commission also recommended
that the Subcommittee consider updating section
110 of the Act to direct the responsible agencies
to pursue pressing, broad-scale research, such as
an investigation of ecosystem-wide shifts in the
Bering and Chukchi Seas and an examination of
possible changes in the coastal California marine
ecosystem that may be contributing to the recent
declines in the California sea otter population. The
Commission also thought that Congress should
consider establishing a take reduction process for
activities other than commercial fisheries, such as
ship strikes of whales.

The Subcommittee Chairman had also asked
that the Commission’s testimony address implemenl |
tation of the bilateral polar bear agreement conl |
cluded between the United States and Russia in
October 2000. In response, the Commission
briefly discussed the expected benefits of the
agreement, which, among other things, will give
the parties the ability to regulate the number of
bears removed from the Bering-Chukchi Seas popul |
lation, will help ensure that the United States is
fully meeting its obligations under the multilateral
1973 Agreement on the Conservation of Polar
Bears, and will lead to enhanced research efforts,
which are expected to improve our ability to esti |
mate the size of the population and to determine
whether authorized removals are sustainable. The
Commission noted that, before the bilateral agree! |
ment takes effect, the Senate must provide its ad
vice and consent. The Commission’s testimony
indicated that draft implementing legislation had
been prepared and was being reviewed within the
Administration.

The Commission expressed its support for
implementation of the agreement and noted that
the agreement also is strongly supported by the
Alaska Native community and by several conser!
vation organizations. The Commission encouraged
the Subcommittee to take all necessary action to
see that implementation of the agreement occurs.
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Mark-up of H.R. 4781

The Subcommittee on Fisheries Consetrvation,
Wildlife, and Oceans met to mark up H.R. 4781
on 25 July 2002. At that time, Congressman
Gilchrest offered an amendment in the nature of a
substitute bill, which included three substantive
amendments. First, the proposed authorization for
exports of marine mammals under section
101(2)(6) of the Act was expanded to include ex!
ports of marine mammal products legally possessed
by a citizen of the United States in conjunction
with travel outside the United States. Second, an
extension of the specific authorization of approl !
priations to carry out cooperative agreements enl |
tered into between federal agencies and Alaska
Native organizations under section 119 was added
to the bill. Third, the proposed expansion of the
incidental take regime for commercial fisheries to
include some recreational fisheries at the take rel
duction stage was further expanded to bring recre |
ational fisheries with high rates of incidental tak!]
ing more fully within the program for monitoring
and reducing such taking. At the hearing, the Sub’]
committee chairman indicated that just because
other proposed provisions had not been included
in the substitute bill, it did not necessarily mean
that they would not be considered later in the leg |
islative process.

Administration Bill

The Clinton Administration transmitted a
comprehensive reauthorization recommendation to
Congress in 2000. When the Bush Administration
came to office in 2001, it reassessed that proposal
so it could submit its recommendation to Congress
regarding reauthorization of the Marine Mammal
Protection Act. The agencies with primary responl |
sibility for implementing the Act, as well as other
agencies with an interest in the Act, spent much
of 2001 and 2002 updating and seeking consensus
on a new Bush Administration bill.

The General Counsel of the Department of
Commerce on 18 September 2002 transmitted to
Congress a new recommended Administration re’
authorization bill, entitled “the Marine Mammal
Protection Act Amendments of 2002.” The bill
would have authorized appropriations for the Ma_
rine Mammal Commission, the Department of
Commerce, and the Department of the Interior to
carry out their responsibilities under the Act
through fiscal year 2007. In addition, the bill rec!

ommended extensive revisions to the Act to ad|
dress various problems that had arisen since the
last reauthorization and to clarify certain provisions
of the 1994 and 1997 amendments. Although pat |
terned on the bill proposed in 2000, the bill trans’
mitted to Congress in 2002 differed in several re’ |
spects. The similarities and differences between
the two proposals are discussed below. The full
text of the proposed amendments, as well as the
accompanying statement of purpose and need, can
be found at the National Marine Fisheries Service’s
web page (http://www. nmfs.noaa.gov/prot_res/
PR2/ MMPA_ Reauthorization).

Management of Taking by Alaska Na-
tives—As with the bill proposed in 2000, a central
provision of the 2002 Bush Administration bill was
the harvest management provision worked out be
tween the National Marine Fisheries Service, the
Fish and Wildlife Service, the Marine Mammal
Commission, and representatives of the Alaska
Native hunting community. Unlike existing sec’
tion 119, which currently enables the National
Marine Fisheries Service and the Fish and Wildlife
Service to enter into cooperative agreements with
Alaska Native organizations, the harvest manage’|
ment agreements entered into under the new prol
vision would be enforceable by both parties. Thus,
any limitation on when, where, how, or how many
marine mammals may be taken that was agreed to
by the parties to the agreement would be binding
on all members of the Alaska Native tribes or or |
ganizations that are signatories to the agreement.
Currently, such limitations can be established only
after the affected marine mammal stock has been
determined to be depleted and, even then, only
through formal rulemaking, Harvest management
agreements would be limited to Alaska Native
tribes or tribally recognized organizations as a means
of ensuring that the Native party had sufficient
authority to enforce the agreement with respect to
its membership. The proposed amendment would
require the Service to provide draft regulations to
harvest management partners before imposing re’ |
strictions on Native taking and to seek their ad'!
vice before making a depletion finding concerning
any species or stock covered by such an agreement.
In addition, the proposed amendment would: (1)
provide for cooperative enforcement by the Ser
vices and Native organizations, (2) provide an op_
portunity for public review and comment prior to
approval of a co-management agreement, and (3)
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authorize specific funding to carry out the new pro’
visions.

The 2002 proposal differs in certain respects
from that proposed in 2000. Among other things,
the agreements would be referred to as “harvest
management agreements’ rather than “co-manage-
ment agreements.” Under the revised proposal,
agreements would need to describe the underlying
tribal authority and the procedures that will be used
to promulgate and enforce regulations or ordi |
nances under that authority. Language was also
added to the proposal to clarify that agreements
with tribal authorities would not apply to taking,
transporting, selling, or possessing a marine mam |
mal for purposes other than subsistence or the cre!
ation and sale of authentic Native handicrafts and
clothing, In addition, a conforming amendment
included in the 2000 proposal to address how rel
turn of management authority for marine mammals
to the State of Alaska would be affected by har |
vest management agreements was dropped from
the 2002 proposal as being unnecessary. The 2002
proposal also added a disclaimer indicating that the
proposed amendments are not intended to affect
in any way the existing authorities of Alaska Nal
tive villages, Alaska Native tribes, tribally authol
rized organizations, or any other Alaska Native
organizations. The last difference was the addi !
tion in the 2002 proposal of a definition of the
term “tribally authorized organization.”

Cultural Exchanges and Exports—As part
of a package of permit-related amendments enl|
acted in 1994, Congress added a provision to prol]
hibit the export of marine mammals for purposes
other than public display, scientific research, or
enhancing the survival of a species or stock. Al
though this prohibition is subject to exceptions set
forth elsewhere in the Act, it was added late in the
1994 reauthorization process, and its drafters nell
glected to include any such exceptions. Thus, cetl !
tain types of exports that had been permissible bel |
fore 1994 arguably could no longer be authorized.

The 1994 amendments also added section
101(a)(6) to the Act to allow marine mammal prod.!
ucts to be imported into the United States if they
are (1) legally possessed and exported by a U.S. citi |
zen in conjunction with foreign travel, (2) obtained
by an Alaska Native outside the United States as
part of a cultural exchange, or (3) owned by a Na_|
tive inhabitant of Russia, Canada, or Greenland
and are being imported for noncommercial purposes
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in conjunction with personal travel or as part of a
cultural exchange with an Alaska Native. How!|
ever, the drafters of this provision did not antici |
pate enactment of the export prohibition. Thus,
many U.S. citizens may not be able to avail them'|
selves of the import provision because they could
not have legally exported the item in the first place.
Similarly, Natives from other countries who bring
marine mammal items into the United States un
der this provision may face difficulties when they
try to take those items with them when they de’!
part.

To address these and related problems, both
the bill proposed in 2000 and that proposed in 2002
would have amended several sections of the Act
to indicate when exports of marine mammals or
marine mammal products are allowed. Among
other things, the amendments proposed by the
Clinton Administration would have clarified that
exports are permissible or may be authorized in
the following instances: exports related to foreign
travel or as part of a cultural exchange, exports of
authentic Native handicrafts, and exports related
to a waiver of the Act’s moratorium on taking or
importing marine mammals. The 2000 proposal
would also have clarified that permits may be is']
sued to authorize the export of marine mammals
for purposes of public display, scientific research,
and species enhancement. Although such exports
are currently allowed, the existing provisions are
geared toward transfers of marine mammals from
U.S. facilities, which does not require a permit,
rather than the take of marine mammals from U.S.
waters for direct export to foreign facilities. The
proposed amendments to section 104 would have
supplemented the existing mechanisms for authol
rizing exports by allowing permits to be issued to
authorize certain exports not currently covered by
the existing provisions, but would not have required
that a permit be obtained in those instances where
a permit currently is not required. With two ex'
ceptions, the Bush Administration’s proposal
tracked the provisions of the 2000 bill. The 2002
bill no longer proposed amendments to section
101(2)(6), dealing with foreign travel and cultural
exchanges, or to section 101(b), dealing with ex]
ports of Native handicrafts, because of concerns
expressed by some agencies about whether these
provisions were consistent with the equal protec’ |
tion clause of the US. Constitution.
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Both versions of the proposed bill would also
have amended the Act’s prohibition section to rel
vert to language enacted in 1981, but changed by
the 1994 amendments. The proposed change would
close a potential loophole by clarifying that unaul |
thorized transports, purchases, sales, or exports of
marine mammals or marine mammal parts consti |
tute violations of the Act regardless of whether
the underlying taking was legal.

Permit-Related Amendments—Three sec!
tions of both the 2000 bill and that recommended
by the Bush Administration would have addressed
specific problems that have arisen with respect to
permits under the Act. As discussed in previous
Commission reports, the 1994 amendments added
a provision authorizing the issuance of permits for
the importation of polar bear trophies from Canada.
Currently, the Fish and Wildlife Service is required
to publish in the Federal Register a notice of the rel|
ceipt of the application for each such permit and a
notice of issuance for each permit. Inasmuch as
the only determination to be made is whether the
trophy to be imported was legally taken in Canada
before the enactment of the 1994 amendments or
from an approved population, and because no publ_|
lic comments on individual imports have been subl
mitted, the proposed bill would have streamlined
the permitting process by eliminating these publi
cation requirements. In their place, to ensure that
the public continues to have access to information
on these types of permits, the Service would have
been required to make available on a semiannual
basis a summary of all such permits issued or de’
nied. The Service would still have been required
to publish a notice of any application received
seeking authority to import a polar bear trophy
taken from an unapproved population. Although
some technical corrections were made in the 2002
proposed bill, it remained substantively identical
to the earlier proposal.

Another question that has arisen in the past
several years is whether releasing captive marine
mammals to the wild constitutes a taking that re’|
quires authorization under the Act. The Commis/ ]
sion, the National Marine Fisheries Service, and
others subscribe to the view that releasing marine
mammals has the potential to injure the animals or
wild populations exposed to the animals and, there! |
fore, is a taking. This position was adopted by the
presiding administrative law judge in a 1999 ruling
in an enforcement proceeding brought by the Nal|
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tional Marine Fisheries Service against individuals
who had released two long-term captive dolphins
without obtaining authorization. The bill proposed
in 2000 would have codified this interpretation by
adding an explicit prohibition on releasing captive
marine mammals unless authorized by a permit or
under section 109(h) of the Act, which authorizes
the rehabilitation and release of stranded marine
mammals. Because of the Navy’s concerns that
marine mammals that it maintains for military and
research purposes might fit under this provision,
the Bush Administration bill added an exception
to exclude the temporary release of such animals.

The 1994 amendments to the Marine Mam| |
mal Protection Act eliminated most of the author! |
ity of the National Marine Fisheries Service and
the Fish and Wildlife Service over captive marine
mammals. One result of this shift in agency rel
sponsibilities was the invalidation of a long-stand-
ing National Marine Fisheries Service policy against
issuing permits for traveling displays of dolphins
or other cetaceans. This policy had been instituted
because of the high stress levels and other risks
posed by such exhibits on this group of animals.
Both the 2000 proposal and the Bush Administra |
tion proposal would have reinstated the ban on travi |
eling cetacean exhibits through an amendment to
the Act’s prohibition section.

Fisheries Provisions—As discussed in
Chapter 1V, the 1994 amendments to the Marine
Mammal Protection Act established a new regime
to govern the taking of marine mammals inciden! |
tal to commercial fishing operations. This regime
replaced an interim exemption for commercial fish'|
eries that had been in place since 1988. The bill
proposed in 2000 and that proposed by the Bush
Administration in 2002 would have struck the inl|
terim exemption provisions (section 114 of the
Act), which are no longer operative, and would have
made certain modifications to the current provi |
sions. Most notably, the proposed amendments
would have expanded the coverage of the inciden! |
tal take regime to include not only commercial fish |
eries, but certain recreational fisheries as well. This
proposed change was considered desirable because,
in some areas, recreational fishermen use the same
gear and fishing techniques as do commercial fishl|
ermen, yet are not subject to the requirements of
section 118 pertaining to monitoring, reporting, and
take reduction. The specific amendments proposed
in the 2002 bill to address taking incidental to recl
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reational fisheries took a more targeted approach
than did the 2000 proposal by directing efforts at
those recreational fisheries with the highest inci |
dence of marine mammal mortalities and serious
injuries.

Other possible amendments included in both
Administration’s proposals would have (1) clari |
tied that it is a violation of the Act to engage in a
fishery that frequently or occasionally takes mal
rine mammals (category I and II fisheries) without
having registered; (2) clarified that owners of ves_
sels engaged in category I and II fisheries are rel
quired to carry an observer when requested,
whether or not they are registered; (3) consolidated
all section 118 prohibitions into a single subparal |
graph to eliminate possible confusion; (4) elimil|
nated the requirement to prepare a take reduction
plan for a strategic stock if it is determined that
fishery-related mortality and serious injury are havi |
ing a negligible impact on that stock; and (5) rel
quired that California sea otters be factored into
monitoring and observer placement decisions, even
though takings of this species would still not be
authorized. Both the 2000 bill and the 2002 bill
also proposed deleting subsection 120(j) of the Act,
which contains provisions applicable to the Gulf
of Maine stock of harbor porpoises that are no
longer needed.

The Bush Administration bill contained ad
ditional provisions that had not been included in
the 2000 Administration proposal. It would have
revised the provisions concerning take reduction
teams to require the Secretary to assign a technical
liaison to each team and to reconvene each team
to review proposed regulations implementing the
take reduction plan and any proposed changes to
the draft plan prepared by the team. In addition,
the 2002 bill included a new section that would
have directed the Secretary of Commerce to un/
dertake and fund research to develop improved
fishing methods and gear aimed at reducing the take
of marine mammals incidental to fishing opera |
tions.

The 2000 and 2002 proposed bills also recl!
ommended several technical changes to the Act’s
tuna-dolphin provisions to correct or clarify cer |
tain provisions of the 1997 International Dolphin
Conservation Program Act.

Enforcement and Penalties—The fines and
other penalties that may be assessed under the Mal
rine Mammal Protection Act have not been in']
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creased since the Act was originally enacted in
1972. To account for inflation since that time and
to enhance effective enforcement of the Act, both
the 2000 bill and that recommended by the Bush
Administration would have increased the maximum
civil penalty from $10,000 to $50,000 for each vio_
lation. Maximum criminal fines would have been
increased from $20,000 to $100,000 per violation.
Similarly, the maximum fine that could be assessed
against a vessel for violating the Act would have
been increased from $25,000 to $50,000. Another
proposed amendment included in both bills would
have allowed for the seizure and forfeiture of a
vessel’s cargo (including fish) for fishing in violall
tion of the provisions of section 118 of the Act.

The proposed amendments also would have
added a new provision explicitly prohibiting vari |
ous actions that frustrate implementation and enl |
forcement of the Act. The recommended provi |
sion would make it illegal to refuse a lawful vessel
boarding, interfere with an authorized search or in’|
spection, or submit false information in an investi'|
gation. Under the Bush Administration proposal,
an enhanced penalty of up to $200,000 would have
been made available for offences involving the use
of a dangerous weapon, that causes bodily injury
to enforcement officials, or that places enforcement
officials in fear of imminent bodily injury.

One other proposed amendment included in
the 2002 bill, but not the 2000 proposal, would
have directed the Secretary to seek to enter into
agreements with state law enforcement agencies
to establish, implement, and fund cooperative enl |
forcement efforts under the Act.

Marine Mammal Commission—The Mal |
rine Mammal Protection Act currently limits the
amount that the Commission may compensate ex|
perts or consultants to $100 per day. This limita|
tion, in today’s economy, prevents the Commisl |
sion from securing the services of virtually all ex]
perts and consultants. Both proposed bills would
have eliminated this restriction and placed the Coml|
mission on an equal footing with other government
agencies.

Marine Mammal Health and Stranding
Response—Under both the 2000 and the 2002
proposed bills, appropriations would have been au_
thorized to carry out Title IV of the Marine Mam| |
mal Protection Act for a five-year period. In addi|
tion, proposed amendments to section 402 (data
collection), section 403 (stranding response agree! |
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ments), and section 406 (indemnification) would
have specified that these provisions apply to dis’!
entanglement activities as well as to stranding re’
sponses. Under a proposed amendment added to
the 2002 bill, general funding provided to imple_]
ment the Act, whether or not earmarked for unl|
usual mortality response, could have been placed
in the unusual mortality event fund.

Research Grants—Section 110 of the Mall
rine Mammal Protection Act authorizes the Na_ |
tional Marine Fisheries Service and the Fish and
Wildlife Service to make grants or otherwise fund
research pertaining to the protection and conser’]
vation of marine mammals and identifies specific
research projects to be undertaken. All of the
projects specified under this provision, however,
should now have been completed. Therefore, the
Bush Administration proposal submitted to Con’
gress in 2002 recommended that the provisions
applicable to those projects be deleted. In addi!
tion, it was proposed that section 110 be expanded
to clarify that research be directed not only at spel
cific marine mammal issues but at ecosystem-level
problems as well. In this regard the proposed lan’|
guage identified studies of two such problems that
should be given high priority — a Bering Sea—
Chukchi Sea ecosystem study and a study of the
California coastal marine ecosystem. This proposal
was substantially the same as that recommended
by the previous administration except that it did
not include a separate funding authorization for
research projects under section 110.

Definition of Harassment—Although hal|
rassment has been one element of the term “take”
since the Marine Mammal Protection Act was enl|
acted in 1972, a definition of harassment was not
added to the Act until 1994. Under that defini |
tion, Level A harassment is any act of pursuit, tor |
ment, or annoyance that has the potential to injure
a marine mammal or marine mammal stock in the
wild. Level B harassment is defined as any act of
pursuit, torment, or annoyance that has the poten’
tial to disturb a marine mammal or marine mam/|
mal stock in the wild by causing disruption of
behavioral patterns, including, but not limited to,
migration, breathing, nursing, breeding, feeding, or
sheltering. The definition has been subject to diff|
fering interpretations. For example, as discussed
in Chapter IX, the National Marine Fisheries Setl |
vice, in the context of small-take authorizations,
has recently adopted the position that, to consti |
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tute Level B harassment, any disturbance must s/d |
nificantly disrupt behavior patterns. The Commisl |
sion, in contrast, has noted that the statutory defi
nition of harassment contains no such threshold,
requiring only that an action have the potential to
disrupt behavioral patterns. Further in this regard,
the Commission has noted that using a significance
criterion would likely complicate enforcement of
the Act, requiring that the Service, to sustain a case,
show not only that a marine mammal has been disl|
turbed but that any such disturbance has had biol
logical significance (e.g., by adversely affecting the
animal’s survival or reproductive potential).

To eliminate the ambiguities in the current
definition and to provide greater predictability, the
bills proposed in 2000 and 2002 would have rede
fined the term “harassment.” Level A harassment
would have been redefined to mean any act that
injures or has the significant potential to injure a
marine mammal or marine mammal stock in the
wild. The definition of Level B harassment would
have been split into two parts. First, Level B ha
rassment would be any act that disturbs or is likely
to disturb a marine mammal or marine mammal
stock in the wild by causing disruption of natural
behavioral patterns, including, but not limited to,
migration, surfacing, nursing, breeding, feeding, or
sheltering to a point where such behavioral patl ]
terns are abandoned or significantly altered. Sec!
ond, Level B harassment would be any act directed
toward a specific individual, group, or stock of mal_|
rine mammals in the wild that is likely to disturb
the mammal or mammals by disrupting behavior,
including, but not limited to, migration, surfacing,
nursing, breeding, feeding, or sheltering.

Additional Amendments in the 2002 Bill—
‘Two other provisions in the recommended bill subl
mitted by the Administration in 2002 had no coun’
terparts in the 2000 bill. A new provision was added
that would have amended section 112 of the Act
to require the Secretary of Commerce to use exist |
ing authorities under the Act to reduce the inci |
dence of ship strikes of whales and to encourage
further investigation of methods for avoiding such
ship strikes. The other new proposal would have
amended an existing provision of the Act that aul |
thorizes the Fish and Wildlife Service to use fines
collected thereunder for the protection and recovi
ery of marine mammals under its jurisdiction to
confer similar authority on the National Marine
Fisheries Service.
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Related Legislation—During the 2002 ses!l
sion of Congress, two other bills proposing amend_|
ments to the Marine Mammal Protection Act were
introduced. On 10 October 2002, Senator
Murkowski, on behalf of himself and Senator
Stevens, introduced S. 3104 to repeal the long-term
goal for reducing the incidental mortality and seril |
ous injury of marine mammals incidental to com
mercial fishing operations to insignificant levels ap’|
proaching a zero rate. Under the 1994 amendments
that goal was to have been achieved by 2001. Fo'!
cus on this issue was prompted by the filing of a
lawsuit by environmental groups in August 2002
alleging failure of the National Marine Fisheries
Service to comply with the requirements of secl
tion 118 of the Act as they pertain to the zero
mortality rate goal. (See Chapter IV for a discus
sion of this case.) Congressman Young of Alaska
and Congressman Jones of North Carolina intro’]
duced H.R. 5597, an identical bill, in the House of
Representatives, also on 10 October.

Congressman Young introduced another bill,
H.R. 4883, on 6 June 2002 to reauthorize the Hy-
drographic Services Improvement Act of 1998 and
for other purposes. Although not in the original
bill, the provision that had been included in H.R.
4781 (the Marine Mammal Protection Act reaul
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thorization bill discussed above) concerning emer! |
gency assistance for subsistence whalers was added
to the bill prior to its passage. The bill was signed
into law as Public Law 107-372 on 19 December
2002. Although, technically, this is a free-stand-
ing provision, it is related to the Marine Mammal
Protection Act, as well as the Endangered Species
Act and the Whaling Convention Act. It is the
only part of the Marine Mammal Protection Act
bill that became law during the 2002 session and
allows Alaska Native subsistence hunters to seek
and receive assistance in towing struck whales to
shore in emergency situations.

As discussed in Chapter XI, the conditions
under which several polar bears were being mainl |
tained by a circus exhibiting the animals in Puerto
Rico received considerable Congressional attention
during 2001 and 2002. In response, Congressman
Blumenauer and more than 30 co-sponsors introl]
duced H.R. 3932, the “Polar Bear Protection Act
of 2001,” on 12 March 2002. That bill would not
have amended the Marine Mammal Protection Act,
but would have added a provision to Title 18 of
the U.S. Code to make it unlawful to make avail |
able any polar bear for use in a traveling show or
circus. The bill, however, was not enacted.






Chapter III

SPECIES OF SPECIAL CONCERN

Section 202 of the Marine Mammal Protecl!
tion Act directs the Marine Mammal Commission,
in consultation with its Committee of Scientific
Advisors, to make recommendations to the Del |
partment of Commerce, the Department of the In'|
terior, and other federal agencies on research and
management actions needed to conserve species
of marine mammals.

To meet this charge, the Commission devotes
special attention to particular species and populal
tions that are vulnerable to various types of hu-
man-related activities, impacts, and contaminants.
Such species may include marine mammals listed
as endangered or threatened under the Endangered
Species Act or as depleted under the Marine Mam| |
mal Protection Act (Table 2). In addition, the Com’
mission often directs special attention to other spe_
cies or populations of marine mammals not so
listed whenver special conservation challenges
arise that may affect them.

During 2002 special attention was directed
to a number of endangered, threatened, or depleted
species or populations. As discussed below, these
include North Atlantic and North Pacific right
whales, humpback whales in Alaska, the western
North Pacific stock of gray whales, mid-Atlantic
coastal bottlenose dolphins, Cook Inlet beluga
whales, vaquita in the Gulf of California, Hawai |
ian monk seals, Steller sea lions, southern sea ot
ters, and Florida manatees.

Other species not so listed, but which received
special attention during 2002, include eastern
North Pacific gray whales, killer whales in the east ]
ern North Pacific, Gulf of Maine harbor porpoises,
bottlenose dolphins (other than the mid-Atlantic
coastal bottlenose dolphins), Pacific walruses, har |
bor seals in Alaska, polar bears, and sea otters in
Alaska and Washington.
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North Atlantic Right Whale
(Eubalaena glacialis)

The North Atlantic right whale was once abun’|
dant in coastal waters on both sides of the North
Atlantic Ocean, but is now one of the world’s most
endangered species of mammal, terrestrial or mal|
rine. Only a single population numbering about
300 whales survives in the North Atlantic. At least
two separate populations existed historically. The
eastern population along the coast of Europe was
eliminated by commercial hunting that began in
the 11th century and continued through the early
1900s. The western population, whose remnants
are now found primarily along the coast of North
America between Florida and southeastern Canada,
was first exploited by Basque whalers in the Gulf
of St. Lawrence in the mid-1500s. By the early
1600s thousands of western North Atlantic right
whales had been killed, and by the early 1900s, its
survivors numbered only a few hundred whales at
most, and perhaps just a few tens of animals. With
the exception of the eastern North Pacific right
whale population found off Alaska in summer, the
western North Atlantic right whale population is
easily the most endangered marine mammal popul_|
lation in U.S. waters.

There are two other right whale species (the
southern right whale, E. australis, found only in the
Southern Hemisphere, and the North Pacific right
whale, E. japonica), which also were hunted neatly
to extinction by the early 1900s. (Although North
Pacific and North Atlantic right whales are now
considered separate species, both are still grouped
together as northern right whales on the U.S. list of
endangered and threatened species as shown in
Table 2). Because of their perilous status, all right
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Table 2. Marine mammals listed as endangered (E) or threatened (T) under the Endangered
Species Act or depleted (D) under the Marine Mammal Protection Act, as of 31 December 2002

Common Name Scientific Name Status  Range
Manatees and Dugongs
West Indian manatee Trichechus nuanatus E/D Caribbean Sea and North Atlantic from
southeastern United States to Brazil; and
Greater Antilles Islands
Amazonian manatee Trichechus inunguis E/D Amazon River basin of South America
West African manatee Trichechus senegalensis T/D West African coast and rivers; Senegal to Angola
Dugong Dugong dugong E/D Northern Indian Ocean from Madagascar to
Indonesia; Philippines; Australia; southern
China
Otters
Marine otter L utra felina E/D Western South America; Peru to southern Chile
Southern sea otter Enbydra lutris nereis T/D Central California coast
Seals and Sea Lions
Caribbean monk seal Monachus tropicalis E/D Caribbean Sea and Bahamas (probably extinct)
Hawaiian monk seal Monachus scharinslandi E/D Hawaiian Archipelago
Mediterranean monk seal Monachus mwonachus E/D Mediterranean Sea; northwestern African coast
Guadalupe fur seal Arctocephalus tonwnsend; T/D Baja California, Mexico, to southern California
Northern fur seal Callorbinus ursinus D North Pacific Rim from California to Japan
Western North Pacific Eunzetopias jubatus E/D North Pacific Rim from Japan to Prince William
Steller sea lion Sound, Alaska (west of 144° W longitude)
Eastern North Pacific Eumetopias jubatus T/D North Pacific Rim from Prince William Sound,
Steller sea lion Alaska, to California (east of 144° W longitude)
Saimaa seal Phoca hispida saimensis E/D Take Saimaa, Finland
Whales, Porpoises, and Dolphins
Baiji Lipotes vexillifer E/D Changjiang (Yangtze) River, China
Indus river dolphin Platanista ninor E/D Indus River and tributaties, Pakistan
Vaquita Phocvena sinus E/D Northern Gulf of California, Mexico
Northeastern offshore Stenella attenuata attennata D Eastern tropical Pacific Ocean
spotted dolphin
Coastal spotted dolphin Stenella attenuata graffmani D Eastern tropical Pacific Ocean
Eastern spinner dolphin Stenella longrostris orientalis D Eastern tropical Pacific Ocean
Mid-Atlantic coastal Tursiops truncatus D Atlantic coastal waters from New York to Florida
bottlenose dolphin
Cook Inlet beluga whale Delphinapterus lencas D Cook Inlet, Alaska
Northern right whale FEubalaena glacalis E/D North Atlantic, North Pacific Oceans; Bering Sea
Southern right whale FEubalaena australis E/D South Atlantic, South Pacific, Indian, and
Southern Oceans
Bowhead whale Balaena mysticetus E/D Arctic Ocean and adjacent seas
Humpback whale Megaptera novaeangliae E/D Oceanic, all oceans
Blue whale Balaenoptera mmsculus E/D Oceanic, all oceans
Finback or fin whale Balaenoptera physalus E/D Oceanic, all oceans
Sei whale Balaenoptera borealis E/D Oceanic, all oceans
Western Pacific gray whale — Esabrichtins robustus E/D Western North Pacific Ocean
Sperm whale Physeter macrocephalus E/D Oceanic, all oceans

Source: Fish and Wildlife Service regulations at 50 C.ER. § 17.11 and National Marine Fisheries Service regulations at 50 C.ER. § 216.15.
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Figure 1. Unique patterns of collosities, such as those on the head of this right whale, change little after a right
whale’s first year of life and can be used to identify individual animals. (Photo by Moira Brown, courtesy of the
Center for Coastal Studies.)

whales were protected under an international ban
on hunting that also included gray whales. The
ban was adopted by the League of Nations in 1935
and has been carried forward by the International
Whaling Commission since the late 1940s. Al
though the ban made these the first whale species
to receive international protection, some nations
were slow to adopt the measure, and some whalers
continued to kill right whales illegally. With time,
however, acceptance of the ban increased, and
since the 1970s, it appears that right whales have
received full protection from deliberate hunting;
Information on North Atlantic right whales
before the 1970s is limited largely to commercial
catch records that are incomplete at best. Esti |
mates of their abundance and understanding of
their distribution before the 1970s are therefore
poor. Over the past 25 years, however, scientists
with research organizations and government agen’ |
cies have photographed, identified, and catalogued
almost every right whale in this population. Idenl |
tification is based on scars and unique callosity
patterns (i.e., raised patches of roughened skin
found on the head, lips, chins, above the eye, and
behind the blowholes [see Fig. 1]). Resighting his’
tories recorded in this catalogue enable research
ers to assess movements, calving rates, survivor. |
ship, scarring rates, and other life history paraml |
eters vital for monitoring the population’s status
and trends. The combination of sighting data and
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genetic data collected on known individuals since
1988 has made the North Atlantic right whale popul |
lation one of the best-studied large whale populal
tions in the world.

From early spring through fall, most North
Atlantic right whales are found off New England
and southeastern Canada where four major feed |
ing habitats have been identified. These include
(1) Cape Cod Bay, used principally between Janul
ary and April, (2) the Great South Channel and
northern edge of Georges Bank east of Cape Cod,
used mainly from April through early July, (3) the
lower Bay of Fundy, just north of the US.-Cana-
dian border, used most intensively from August to
October, and (4) the Roseway Basin off the southl
ern tip of Nova Scotia, used in summer and fall.
Females with nursing calves seem to prefer more
protected inshore areas (e.g., Cape Cod Bay and
the Bay of Fundy). Although some whales remain
in New England waters year-round, it is not known
where most right whales spend the winter.

Since the 1970s the western North Atlantic
right whale population has shown little evidence
of recovery and may now be declining, A recent
modeling study suggests that its numbers grew at
perhaps as much as 2.5 percent per year in the
1980s, but have been decreasing at about that rate
since the early 1990s. This trend stands in sharp
contrast to most other large whales, including the
southern right whale, which has increased steadily
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at 4 percent or more per year in recent decades.
Deaths due to ship strikes and entanglement in
commercial fishing gear (principally lines from lobl!
ster traps and gillnets, as determined by material
removed from entangled whales and identified to
date) appear to be a major reason for the
population’s failure to recover. From 1991 through
2002 nearly half of all right whale carcasses (16
of 34 carcasses) found along the eastern United
States and Canada have been attributed to these
two causes (12 ship strikes and 4 entanglements).

Other unrecorded deaths from these and other
causes are likely. In 2001, for example, a badly
entangled right whale, whose condition declined
markedly as numerous rescue efforts failed to rel
move the attached gear, disappeared as it was be’
ing tracked with a satellite-monitored telemetry tag,
It is thought to have died, but because its carcass
was not found, it is not listed as a known death.
At least eight other whales have disappeared after
being last seen seriously entangled, and other
whales killed by ships or entanglement undoubt!]
edly go completely unobserved. As noted below,
seven new seriously entangled whales (one of
which was subsequently found dead) were seen in
2002.

When combined with natural mortality and
the species’ low rate of reproduction (on the aver |
age, adult females bear a single calf every three to
six years), this level of human-related mortality
could be the difference between a population that
is declining and one that otherwise would increase.
The modeling study noted above found that elimi’ |
nating the deaths of just two female right whales
per year could reverse the current decline. Since
the early 1980s when directed right whale studies
began, an average of about 12 calves per year has
been born. A record high of 31 calves was seen in
2001, and 22 were counted in 2002. These high
calf counts are encouraging, but they follow record
low calving years between 1998 and 2000 when
only six, four, and one were counted, respectively.
Some researchers believe that the large fluctuations
in annual calf counts reflect year-to-year changes
in right whale food supplies, which could affect
the fitness of adult females to carry calves to term.
The encouraging reports of high calf counts in the
past two years have been tempered by the death
of at least 9 of the 53 calves born during that pe_
riod.

Under the Endangered Species Act and the
Marine Mammal Protection Act, the National Mal |
rine Fisheries Service is the lead federal agency re’
sponsible for right whale recovery work, but many
other agencies and groups also perform vital tasks.
In addition to the Marine Mammal Commission,
cooperating federal and state agencies include the
Army Corps of Engineers, the Coast Guard, the
Environmental Protection Agency, the Navy, the
Florida Fish and Wildlife Conservation Commisl|
sion, the Georgia Department of Natural Rell
sources, the Maine Department of Natural Rel!
sources, the Massachusetts Division of Fisheries,
and the Rhode Island Division of Fish and Wild!
life. Key nongovernmental partners include the
Center for Coastal Studies, the Humane Society
of the United States, the International Fund for
Animal Welfare, the Massachusetts Environmen| |
tal Trust, the National Fish and Wildlife Foundal |
tion, the New England Aquarium, the University
of Rhode Island, the University of Georgia, and
the Woods Hole Oceanographic Institution. Re!
covery work also is closely coordinated with the
Canada Department of Fisheries and Oceans,
which leads Canada’s recovery efforts.

To guide and coordinate recovery work, the
National Marine Fisheries Service prepared a right
whale recovery plan in 1991 and subsequently esl
tablished various advisory teams. Among these are
two regional implementation teams charged with
overseeing research and management activities.
One team focuses on right whale feeding grounds
off New England, and the other focuses on the
calving grounds off Florida and Georgia. Pursul|
ant to the Marine Mammal Protection Act, the Set! |
vice also established the Atlantic Large Whale Take
Reduction Team to help mitigate the incidental
take of right whales in commercial fishing gear. A
representative of the Marine Mammal Commission
has participated in meetings of all three teams.

As discussed in previous annual reports, the
Commission helped initiate right whale research
off the US. East Coast in the late 1970s and made
the initial recommendations for preparing a right
whale recovery plan in the 1980s. In 1996, 1998,
and 2000 the Commission conducted reviews of
right whale recovery work by key program partici |
pants to identify research and management priori |
ties. Results of those reviews are described in past
annual reports. The following describes developl!
ments and activities in 2002.
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Figure 2. Known mortality of North Atlantic right whales, 1970-2002. (Assignments for cause of death in 2002

are preliminary.)

Right Whale Mortalities

and Injuries in 2002

Since 1970, when the collection of data on
right whale mortalities along the eastern United
States first began, 58 dead right whales have been
found along the eastern U.S. and Canadian coasts,
including five in 2002 (see Fig. 2). Perhaps two or
three times the number of known deaths go unre|
corded because carcasses drift far offshore where
they are eaten by scavengers and sink undetected.
As a result, the total number of deaths, including
those due to ship strikes and entanglements, unl
doubtedly exceeds the numbers shown in Figure 2.
Of the five carcasses found in 2002, three died of
unknown causes, at least one was hit by a ship,
and at least one died of injuries from entanglement
in fishing gear. All were either calves or yearlings
and four were females.

Right Whale Deaths—The first carcass
found in 2002 was a male calf spotted by a right
whale aerial survey team about 95 nmi east of Cape
Ann, Massachusetts, on 10 June. Due to weather
and the animal’s decomposed state, it could not be
towed ashore for necropsy. Some tissue samples
were collected at sea, but cause of death could not
be determined. The second carcass, also a calf,
was found by a recreational boater on 22 August,
23 nmi east of Ocean City, Maryland. Although
badly decomposed, it was towed to shore and found
to have a deep propeller wound on its back, indi|
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cating that it had been struck by a ship while alive
and died as a result.

The third carcass was a yearling found on 3
September by a recreational fisherman about 20
nmi east of Chincoteague, Virginia. The fourth
carcass was a calf first seen by a passing U.S. Navy
vessel on 6 September about 90 miles southeast
of Ocean City, Maryland. Due to their advanced
decomposition, neither of the two whales was rel
trieved. However, two badly decomposed carcasses
assumed to have been the same animals subsel]
quently washed ashore—one on 16 September
south of Oregon Inlet on North Carolina’s Outer
Banks and the other on 25 September at False Cape
State Park, Virginia. Genetic samples were taken
to verify that they were the same dead animals seen
and sampled offshore, but results of those analy |
ses were not available as of the end of 2002. In
neither case could a cause of death be determined.

The last carcass found in 2002 was a yearling
(whale #3107) that washed ashore on Nantucket
Island, Massachusetts, on 12 October. It was emal |
ciated and had a deep wound on its tail stock. Prel]
liminary analyses suggest that wounds on the tail
stock contributed to the whale’s death. The whale
was previously seen entangled in commercial fishl]
ing gear on 6 July in the Bay of Fundy off Nova
Scotia’s southwestern coast. At that time it had
several wraps of line around its tail stock and an
orange buoy attached to the trailing line. After
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several unsuccessful disentanglement attempts, the
attached gear was removed on 1 September by
which time the attached rope had cut a deep gash
into the animal’s tail stock. It was last seen alive
but in poor condition in the Great South Channel
on 30 September.

Right Whale Injuries—In addition to the
yearling that died apparently of entanglement
wounds, six other serious and potentially fatal enl]
tanglements were documented in 2002.  On 12
February an adult male added to the right whale
catalogue in 1981 (whale #1424) was found seri |
ously entangled by an aerial survey team five miles
off Amelia Island, Florida. It had line caught in its
mouth, looping over the back, and trailing 150 to
300 feet behind the flukes. It was resighted off
Cape Cod, Massachusetts, on 29 March, notice’|
ably thinner. A whale disentanglement team at |
tached a satellite telemetry tag to the trailing line
on 17 April to help follow the animal for rescue
efforts, but the tag fell off the following day. It
was briefly resighted east of Nantucket on 6 May
and 12 May and was last seen, still entangled, 15
miles east of Cape Cod on 18 June.

On 7 April 2002 an entangled yearling (whale
#3120) was seen by a party boat captain 15 miles
south-southeast of Cape Fear, North Carolina. It
had rope caught in the mouth with wraps around
the rostrum, body, and possibly a flipper, and a
buoy was attached to the trailing line. The whale
could not be relocated for disentanglement, but was
briefly resighted on 23 May in the Great South
Channel off Cape Cod, Massachusetts. On 25 July
it was resighted in the Bay of Fundy in poor condi |
tion and still entangled. A telemetry tag was at_|
tached during an unsuccessful disentanglement ef’ |
fort on 24 August, but it came off the next day
with some, but not most, of the line. The whale
had not been resighted as of the end of 2002.

On 12 June an entangled adult male (whale
#1427) was reported by a recreational boater 15
miles east of Atlantic City, New Jersey. The whale
had line caught in its mouth and possibly around
its flipper; about 150 feet of line and an attached
buoy were trailing from its flukes. Cuts from the
rope were evident on its head and flipper. About
300 feet of line was removed the same day, and a
satellite tag was attached to the remaining line to
help relocate the animal for further disentangle! |
ment work. Unfortunately a well-meaning charter
boat captain cut the buoy off two days later, and

the whale was last seen on 21 June off Georgia,
still entangled in the remaining gear.

The other seriously entangled whales included
an adult female (whale #2330) seen with two wraps
of line through the mouth and around the rostrum
on 4 August in the Bay of Fundy and last seen 10
August; another adult female (whale #1815) was
seen only once off the southern tip of Nova Scotia
with line across the back behind the blowhole; and
an unidentified right whale was seen once on 30
August in the central Bay of Fundy with one, and
possibly two, tight wraps of line around the ros’|
trum. One other minor entanglement that was seen
involved an adult female (whale #2040) accom!]
panied by a calf in Baie de Chaleur, New
Brunswick, in the western Gulf of St. Lawrence
with line on the tail and in the mouth. That whale
was resighted in good condition without attached
gear and still accompanied by its calf in the Bay of
Fundy on 17 September.

Thus, including the whale that died of appar |
ent entanglement injuries and the minor entanglel |
ment, a total of eight right whales was seen enl|
tangled in 2002, six of which were still seriously
entangled on last sighting.

Entanglement of Right Whales
in Fishing Gear

Entanglement in commercial fishing gear
poses a serious threat to right whales. In 2002 there
were at least one death likely due to entanglement
and six potentially fatal entanglements. This was
the largest number of such entanglements on record.
Because disentanglement efforts either were not
possible or were unsuccessful, all six of the whales
with potentially fatal entanglements remained enl]
tangled when last seen in 2002. A recent analysis
also documents 48 whales observed with serious
entanglements between 1970 and 2002, at least
eight of which have not been resighted in the past
six years and have likely died.

Atlantic Large Whale Take Reduction
Plan—The Marine Mammal Protection Act rel
quires that the National Marine Fisheries Service
convene take reduction teams to help develop take
reduction plans for “strategic” marine mammal
stocks whose members are incidentally killed or
seriously injured by commercial fisheries in U.S. wal_|
ters. Stocks of marine mammals that are listed as
endangered or threatened under the Endangered
Species Act are automatically considered strategic
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stocks. The Marine Mammal Protection Act fur |
ther directs that the goal of take reduction plans
shall be to reduce the number of deaths and seri |
ous injuries among strategic stocks to levels below
their calculated potential biological removal level
(PBR) within six months of a plan’s implemental |
tion date. PBR is calculated using a formula de’
signed to estimate the number of animals that can
be removed from a stock each year (other than by
natural causes) while still maintaining a high de’!
gree of assurance that it will continue to increase
toward or remain at its optimum sustainable popul_
lation level. Because of its critically endangered
status, the PBR for North Atlantic right whales has
been determined to be zero.

Although it often is impossible to identify the
source of ropes and lines removed from entangled
right whales and other large whales, most of the
material removed from whales along the U.S. East
Coast that has been identified has been from gillnets
or lobster traps. The Atlantic Large Whale Take
Reduction Plan has therefore focused exclusively
on reducing entanglement risks from these fisher |
ies. Three basic approaches have been used: (1)
disentangling whales, (2) seasonal or temporary
fishing closures in times and areas where right
whales occur most often, and (3) requirements that
fishing gear incorporate features that might make
it less likely to entangle whales.

Although all three approaches seem appro’
priate and important, the Commission has written
to the Service on numerous occasions expressing
its belief that the plan as developed has done little
to reduce entanglement risks. Among other things,
the Commission believes that the plan has placed
too much reliance on abilities to disentangle whales;
made too many exceptions to fishery closures,
which have resulted in little reduction in fishing
activity and little protection against increased fish |
ing effort in high-use right whale habitats; and rel
lied too heavily on gear restrictions that, in most
cases, offered questionable benefits for reducing
entanglement risks. It therefore has recommended
repeatedly that the Service adopt more restrictive
seasonal fishing closures within designated right
whale critical habitats (see Fig. 4) and stronger rel |
strictions regarding required gear characteristics.

As right whale deaths and entanglements conl |
tinued in 2001, the Service reconvened the Atlanl]
tic LLarge Whale Take Reduction Team on 27-28
June 2001 to obtain advice on strengthening the
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take reduction plan. The team includes represenl |
tatives of regional gillnet and lobster fisheries, enl|
vironmental groups, the scientific community, and
involved federal and state agencies, including the
Marine Mammal Commission. After considering
the team’s advice, the Service proposed three sets
of regulatory changes to the plan in the fall of 2001.
As discussed below, the Commission commented
on all three rules, which were subsequently adopted
by the Service early in 2002.

Gear Design Requitement—On 1 Octol]
ber 2001 the Service proposed changing a list of
gear technology options previously established for
lobster traps and gillnets. Under previous regula |
tions, the Service required that lobster fishermen
select one of several options, including use of line
7/16-in. or less in diameter for buoy lines. That
option was based on an assumption by the Service
that whales could break line up to that thickness
and thereby free themselves if they became en!
tangled. Because use of such line was common
practice, this option allowed most fishermen to
comply with the requirements without changing
their gear. The Service’s October proposal called
for deleting this option in 2003 because it had de’
termined that line thickness was not necessarily
proportionate to breaking strength.

Other options on the Service’s list included
weak links on buoy lines and gillnet float lines. By
making it easier for buoys to separate from lines
and gillnet float lines to break, it was thought that
whales might be less likely to become entangled or
injured. Depending on gear type, the Service’s Ocl]
tober proposal called for requiring weak links with
lower breaking strengths than previously required.

Figure 3. A breaching North Atlantic right whale.
(Photo by Amy Knowlton, courtesy of the New
England Aquarium.)
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On 10 January 2002 the
Service published its final
regulations for new lobster
and gillnet gear requirements.
The Commission’s recoml]
mendations were not
adopted. With regard to the
recommendation of the Coml |
mission and others that neul |
trally buoyant line be required
for lobster traps, the Service
noted that it was still investi]
gating its use, but that it had
added its use as an option in
some areas and as a require’ ]
ment in a new seasonal manl |
agement area (see below).

Dynamic Area Manl|
agement Closures—On 2
October 2001 the Service
published a proposed rule
under authority of the Marine
Mammal Protection Act and
the Endangered Species Act
to establish procedures for
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Figure 4. Designated critical habitats and mandatory ship reporting zones for
North Atlantic right whales. (Figure by Leslie Ward and Alex Smith, courtesy

of the Florida Marine Research Institute.)

With regard to this proposal, the Commission
on 31 October recommended that, given the inefl |
fectiveness of the 7/16-in. line as a way to reduce
entanglement risks, the Service should immediately
eliminate this as a gear option rather than waiting
until 2003 and that it should add a requirement
that neutrally buoyant or sinking line be used iml
mediately in certain high-use right whale habitats
and for all ground lines between lobster traps by 1
January 2003. Most lobster fishermen currently
use floating line to link strings of lobster traps be
cause heavier line chafes on submerged rocks. How-
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temporarily restricting fishing
on short notice in areas where
concentrations of whales
were observed. Based on a
study of past right whale
sightings by Service scientists, it was determined
that when three or more whales were seen feeding
within an area such that their density was 0.04
whale per sq. nmi., it was likely that a group of
whales would remain in the area for two or more
weeks as they exploited a local food source. Therel |
fore, the Service proposed that, upon receiving a
single report of three or more right whales at a denl|
sity of 0.04 whales per sq. nmi from a reliable
source (e.g., right whale researchers, the Coast
Guard, or whale-watching boats), it would
promptly determine whether and what regulatory
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measues might be needed based on certain
indentified factors such as the weather, how much
gear was set in the area, and whether other fishery
closures were in effect in the area. No confirmal|
tion of the sighting was necessary.

If the whale sighting criteria were met, the
Service would publish a notice of the temporary
regulations in the Federal Register. Once a notice is
filed, it takes three to five days for publication.
The Service indicated it would take steps to ad
vise affected fishermen of the rules as soon as it
filed its regulatory notice and the regulations would
then go into effect two days after publication. Thus,
tishermen could begin removing or modifying their
gear depending on the requirements. The rules
would remain in effect for up to 15 days unless the
Service rescinded them sooner or extended them
based on the continued presence of whales in the
area. The area covered would include all waters
within 15 nmi of the group’s initial sighting, The
possible restrictions could include a requirement
that all gillnets and lobster traps be removed from
the area or that fishing be limited to gear with cer |
tain modifications that the Service determined safe
for whales. However, because the Service did not
identify gear modifications that could be allowed
in dynamic management areas, its regulatory opl
tions were restricted to a requirement for removi
ing gear. If the Service decided not to implement
regulations, it would issue an alert requesting vol |
untary efforts to remove fishing gear and avoid set|
ting new gear in the area.

By letter of 31 October 2001 the Commisl!
sion expressed support for the proposed rule, but
recommended that the Service describe how it in' |
tended to apply the factors identified for determinl |
ing whether to impose restrictions. On 9 January
2002 the Service published final rules for desig
nating dynamic area management zones, but in/]
cluded no further discussion of how it planned to
apply its identified decision factors.

Seasonal Area Management—On 28 Nol
vember 2001 the Service published proposed rules
to establish a seasonal management area in waters
immediately north of the designated right whale
critical habitat in the Great South Channel. The
area, frequently used by groups of feeding whales
in the spring, includes a band stretching from the
shoreline of Cape Cod and the southern Massal |
chusetts Bay to the seaward boundary of the U.S.
Exclusive Economic Zone. During the spring, lobl]
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ster gear set in the area would have to be equipped
with sinking or neutrally buoyant ground lines, a
single buoy line per string of traps, and a weak link
attached at the buoy on buoy lines with a maxi|
mum breaking strength of 1,500 Ibs. for offshore
areas and 600 lbs. for inshore and nearshore areas.
Set gillnets would have to (1) be equipped with
five weak links (maximum breaking strength of
1,100 1bs.) on each net panel, (2) be held in place
by an anchor with the holding power of a 22-Ib.
Danforth-style anchor to provide the drag neces_!
sary for whales to break the weak link, and (3) have
a weak link (1,100-Ib. maximum breaking strength)
attached at the buoy to the buoy line.

In announcing the proposed rule, the Service
cited evidence of a right whale that was seriously
entangled and injured in a lobster trap equipped
with a weak link. In its 13 December 2001 com!
ments to the Service, the Commission therefore
supported designation of the new seasonal manl]
agement area, but recommended that the rules prol
hibit all gillnet and lobster fishing within the area
during the designated season. On 9 January 2002
the Service published final rules for the seasonal
management area as initially proposed. The Ser
vice did not adopt the Commission’s recommen! |
dation.

Gillnet Fishing in the Right Whale Calvi |
ing Grounds—Regulations adopted as part of the
Atlantic Large Whale Take Reduction Plan prol
hibit some, but not all types of gillnet fishing in
the right whale calving grounds off Florida and
Georgia during the winter calving season. On 27
March 2002 the Service proposed rules to prohibit
the nighttime use of “straight-set” gillnets in the
calving grounds between mid-November and the
end of March. Straight-set gillnets are gillnets set
in a straight line. They are used in the area to
target schooling fish and are usually retrieved
within 30 minutes of being set. They were ex!]
cluded from the initial gillnet fishing restrictions
for the area because the Service believed that,
given the brief time they were deployed and the
constant presence of the fishermen, they posed no
risk to right whales.

In its proposed regulations, the Service noted
that it continues to believe that daytime sets of
straight-set gillnets do not pose a risk to right whales
because the fishermen would be on-site in the event
of an entanglement. However, it determined that
nighttime fishing is more hazardous because fish'
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ermen “are not as actively involved with straight-
set gear”” and because whales are more difficult to
see at night. The new restrictions, which cover
waters from Savannah, Georgia, to the center of
Florida’s east coast, were adopted by the Service
and published in the Federal Register on 26 Septeml |
ber 2002.

Efforts to Implement Dynamic Area Man-
agement—The Service’s efforts to implement its
own regulations for the new dynamic area manl|
agement approach were weak and inconsistent. On
most occasions when groups of whales were
sighted and reported to the Service by reliable
sources, the Service delayed decisions on desigf !
nating temporary management zones or chose not
to impose restrictions on fishing gear. Contrary to
its adopted regulations, the Service decided that a
second observation was needed before initiating a
closure. Actions taken to implement the program
in 2002 are shown in Table 3.

On 14 April 2002 a right whale aerial survey
team reported a group of 10 right whales about 30
nmi east of Cape Ann, Massachusetts. After con
sidering its decision-making factors for several days,
the Service published a Federal Register notice on
26 April requiring that all gillnets and lobster gear
be removed from an area covering about 1,100 sq.
nmi effective 29-30 April. Thus, it took the Ser!
vice 14 days after the initial sighting to require fishl|
ermen to remove their gear from the dynamic area.

The regulated area expanded to about 1,700 sq.
nmi for the period 1-13 May. Because about 600
sq. nmi of the temporary management area ovet' |
lapped the seasonal management area that was due
to expire on 1 May, the Service decided to defer
the requirement for the overlapping area until that
time.

Several other sightings of right whale groups
were made by Service scientists and other reliable
sources off Massachusetts during this period.
However, instead of relying on past analyses that
indicate that an initial sighting likely reflects a feed
ing group that will remain in the area where it was
sighted, the Service adopted a policy that, before
triggering a management action, it would require
sightings on successive surveys to verify that whales
were using the area. This decision was made del
spite the possibility that subsequent surveys could
be and, in fact, frequently were delayed several days
due to weather or other factors, and that whales
could be present in the area but not seen by obl!
servers.

As May progressed, most right whale sightings
shifted southward into the Great South Channel
critical habitat where right whale survey teams obl
served the largest concentration of right whales
(more than 70 individuals) since research efforts
began in the 1980s. Many of these animals were
located in and around the western part of the desl
ignated critical habitat (an area called the “sliver”)

Table 3. Actions taken by the National Marine Fisheries Service in 2002 to implement fishing
restrictions under the dynamic area management program

Date of Federal

Whales Initially Sighted Register Notice

Action Required

14 April: 10 whales 30 nmi E of
Cape Ann, MA

26 April 2002

4 May: 9 whales in eastern half
of Great South Channel critical
habitat

1 July 2002

20 November: 10 whales near 3 December 2002

Jeffrey's Ledge

13 December: Cashes Ledge, 30 December 2002

confirmed 19 December

Required removal of all gillnets and lobster traps from
area outside designated seasonal area management
(SAM), 29-30 April. Required removal of all gillnets
and lobster traps from both SAM and non-SAM
portions of the area, 1-3 May.

Required removal of all anchored gillnets and lobster
traps, 1-15 July.

Required removal of all anchored gillnets and lobster

traps, 520 December. Rescinded rule 10 December

due to weather. Requested voluntary restraint on new
sets until 20 December.

Requested voluntary removal of gear for 15 days.
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that the Service had excluded from its critical habi |
tat rules banning gillnets. The Service continues
to allow gillnet fishing in that area because of its
use as a fishing area for groundfish.

The Service had closed all waters east of Cape
Cod, including the sliver area, to groundfish fish'|
ing during May to protect depleted fish stocks.
Thus, there was no need to close the area in May.
However, the concentration of whales in the Great
South Channel persisted through the end of May.
In light of the continued presence of whales, the
Service issued an advisory on 31 May requesting
that fishermen voluntarily refrain from setting fish |
ing gear in the Great South Channel. The advisory
noted that the Service was not establishing rules
under its dynamic area management authority “bel
cause that program was developed to protect right
whales outside of existing critical habitat.”

Concerned about the risk that gillnets would
pose given such a large concentration of right
whales and aware that the rules adopted by the
Service for dynamic area management zones inl |
cluded no provisions excluding its application in
critical habitat, the Commission sent a letter by
facsimile on 31 May to the Director of the Ser |
vice. In its letter the Commission noted that the
Service’s decision not to establish a closure under
its new dynamic area management authority was
both illogical and contrary to the best interests of
the species. Concluding that it made no sense for
the Service to be able to protect whales outside
critical habitat but not within it, the Commission
recommended that the Service reexamine its rule
and immediately institute a temporary closure of
the area to gillnetting either under that authority
or under the emergency regulation provisions in
section 118 of the Marine Mammal Protection Act.

Although record high numbers of right whales
continued to be sighted through mid-June in the
critical habitat area, including in and around the
sliver area, the Service took no action to prevent
gillnet fishing in the sliver area until the end of
June, when fishing in the area typically subsides.
At that time, it filed a notice published on 1 July
requiring that gillnets be removed from the west
ern portion of the critical habitat and that no new
gillnets or lobster traps be set in the area during
the period 1-15 July. In the western section of the
regulatory area, the Service asked that fishermen

29

voluntarily remove gear and avoid setting new gear.
It is unknown to what extent fishermen complied
with the request. By early July, whale sightings
had declined significantly. The dynamic area manl|
agement zone expired on 15 July.

On 18 July the Service responded to the
Commission’s 31 May letter. In its letter, the Set
vice stated that the dynamic area management aul
thority was intended to be used outside designated
right whale critical habitat but could be used in
designated critical habitat when necessary. Al
though the gillnet fishing area within the critical
habitat was not closed in June, the Service noted
that other parts of the critical habitat were closed
to both gillnets and lobster traps between 1 April
and 30 June. It apparently considered that those
measures afforded adequate protection. In view
of those measures, the Service advised that it would
use the dynamic area management measures within
that critical habitat only from 1 July through 31
March.

The Service invoked its dynamic area manl|
agement authority twice more in 2002. On 20 Nol
vember 2002 a group of eight right whales was
sighted near Jeffreys Ledge off New Hampshire.
On 3 December a Federal Register notice was publ
lished announcing that, effective 5 December, the
Service would require all anchored gillnets and lobl]
ster traps to be removed from a 1,600-sq.-nmi area
around the whale sighting location and that no new
gear could be set in the area until 20 December.
On 10 December the Service published another
Federal Register notice rescinding the rule due to
rough weather conditions that made it unreasonl
able to expect fishermen to remove their gear. In'
stead, the Service advised that it was asking fishl|
ermen to voluntarily remove their gear and avoid
setting new gear through 20 December. It is not
known to what extent fishermen did so.

The final use of the provision in 2002 was in
an area called Cashes Ledge, a bank east of New
Hampshire. On 13 December and again on 19
December, aerial survey teams reported sightings
of five and eight right whales, respectively, in that
area. On 24 December the Service asked lobster
and gillnet fishermen to voluntarily remove their
fishing gear from the area for the period of 24 Del|
cember 2002 to 7 January 2003. A Federal Register
notice announcing the voluntary dynamic manage’ |
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ment area was published on 30 December. It is
not known to what extent fishermen removed gear.

For the dynamic area management system to
be effective, the Service must find a way to imple’
ment a regulation within 48 hours of the time a
congregation of whales is first sighted by a reliable
observer. Experience in 2002 demonstrated the
Service’s inability or unwillingness to implement
its own regulations expeditiously.

As noted above, the Service’s rules for dy!
namic management areas contemplated, but did not
identify, provisions to allow certain types of fishl|
ing gear considered safe for whales to be used within
established dynamic management areas. As of the
end of 2002 the Service was developing a proposed
rule for publication in early 2003 to identify such
gear.

Future Management Efforts—As noted
above, 2002 was a record year for observed right
whale entanglements. During the Marine Mammal
Commission’s 8—10 October 2002 annual meet |
ing, a representative of the Service briefly summal’|
rized information on the status of the entangled
whales and the rulemaking actions undertaken eat |
lier in the year. Because it was clear that take rel
duction plan goals were not being met, it was noted
that the Service planned to reconvene the Atlantic
Large Whale Take Reduction Team early in 2003
to seek its advice on needed measures. It also was
noted that the Service’s Northeast Regional Of ]
fice was planning to prepare an environmental im/ |
pact statement to analyze the range of options
available under the large whale take reduction plan
to further reduce entanglement risks.

Based on information provided at the meet |
ing, the Commission wrote to the Service on 27
November 2002 expressing concern about the ad
equacy of the Service’s take reduction measures.
It noted that the recent high numbers of lethal and
potentially lethal entanglements clearly demon!]
strate that the current approach falls well short of
what is needed to solve the problem. The Coml]
mission therefore reiterated its previous recommen’ |
dations that the Service prohibit all gillnets and
lobster traps in designated right whale critical habi |
tats during periods of peak whale occurrence in
those areas.

In addition, the Commission recommended
that the Service immediately establish a deadline
of 1 January 2004 by which date ground lines on
strings of two or more lobster traps set along the
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eastern US. coast must be either sinking line or
neutrally buoyant line to eliminate line floating in
the water column where it could entangle whales.
Noting that buoy lines and ground lines associated
with crab and fish traps pose no less of a hazard
for whales than lobster traps, the Commission also
recommended that the Service require that all gear
modifications currently applicable to the lobster
fishery also be made applicable to any crab or fish
traps set in the ocean north of Ft. Pierce, Florida.

As of the end of 2002 the Service had not
announced a date for the next meeting of the At |
lantic Large Whale Take Reduction Team, and it
was unclear when the Service would take additional
steps to improve its take reduction plan, when the
environmental impact statement on the plan would
be available, or whether section 7 consultations
under the Endangered Species Act would be
reinitiated on fisheries known to entangle right
whales.

Section 7 Consultations

Given the Service’s statutory responsibility to
manage fisheries in the Exclusive Economic Zone
in compliance with section 7 of the Endangered
Species Act, it has consulted with itself on poten
tial effects of the lobster trap, monkfish gillnet,
groundfish gillnet, and spiny dogfish gillnet fisher' |
ies on right whales and other endangered and threat |
ened species. On 14 June 2001 the Service coml
pleted four biological opinions on the fishery manl |
agement plans that regulate those fisheries. Rell
cent rates of right whale entanglement in fishing
gear used in these fisheries caused the Service to
conclude that each of these fisheries, as initially
proposed, was likely to jeopardize the continued
existence of right whales. As reasonable and prul|
dent alternatives to the initial proposal, the Ser |
vice developed measures for (1) additional gear
research and gear modification requirements, (2)
development of a dynamic area management prol
cess to temporarily close or manage fisheries in ar |
eas where right whale feeding aggregations are seen,
(3) development of seasonal management areas in
right whale feeding grounds outside critical habi |
tat where either (a) fishing would be prohibited in
seasons when whales are likely to occur or (b) fish
ermen would be required to use fishing gear that
“has been proven to prevent serious injury or mott |
tality to right whales.”
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As noted above, in 2002 at least eight right
whales were entangled in fishing gear, seven of
which were considered to be in life-threatening situl |
ations, including one in which the animal was subl
sequently found dead. The Service’s biological
opinions on the four fisheries required
reconsultation when one or more whales was “se’
riously injured.” Despite the large number of po’]
tentially life-threatening entanglements, the Service
did not determine that “serious injury” had oc!
curred until a right whale that had previously been
observed entangled in fishing gear washed ashore
on Nantucket Island on 12 October. The whale
had serious lacerations in its tail stock thought to
be caused by ropes. As of the end of 2002 the
Service had not reinitiated consultations with it
self regarding entanglements despite stipulations
to do so as set forth in its previous consultation
decision. The Service, however, offered grants to
fishermen to help support development of innol!
vative fishing gear designs that would reduce whale
entanglement risks.

Collisions between Ships and
Right Whales

Most human-related right whale deaths are
caused by collisions with ships. Between 1991 and
the end of 2002 ship strikes have caused at least
35 percent (12 of 34) of all documented deaths,
including an animal found off Maryland in 2002.
Based on the large size of propeller slashes and
massive injuries, such as crushed skulls and brol
ken vertebrae, evident on carcasses, it appears that
large vessels are the cause of most, if not all, lel|
thal collisions.

To prevent ship strikes, the National Marine
Fisheries Service has relied on voluntary efforts by
vessel operators to look out for and avoid hitting
whales. To promote this strategy, the Service, in
cooperation with other agencies, has encouraged
and partially supported aerial right whale surveys
in key right whale habitats to locate whales and
alert mariners of their locations. These early warnl|
ing systems, first developed in the southeastern
calving grounds in 1994 and in feeding grounds
off New England in 1996, have relied heavily on
cooperation and support from the Coast Guard,
the Navy; the Army Corps of Engineers; state agen/ |
cies in Florida, Georgia, and Massachusetts; and
nongovernmental research organizations. When
whales are sighted in the southeastern calving
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grounds, their locations are relayed as quickly as
possible to the Coast Guard (in as little as 10 min’|
utes in some cases), which forwards that informa
tion and a request for caution to vessel operators
via broadcast notice to mariners, voice radio, and
NAVTEX (a telex communications system aboard
most large vessels). The early warning system in
the Southeast has provided information on a near
real-time basis to mariners, but the program for the
northeastern feeding grounds reports sightings to
the shipping industry by facsimile at the end of
each day.

In addition, the Service and others have de'
veloped videos, placards, brochures, and additions
to nautical publications such as East Coast vol |
umes of the U.S. Coast Pilot and navigation charts
to educate mariners about the threat ships pose to
right whales and steps they can take to reduce col
lision risks, such as maintaining a sharp lookout
and using reduced speed in areas where right whales
are likely to occur. The Commission assisted in
developing a number of these outreach materials.

The Navy, which operates two major port fa_|
cilities adjacent to right whale calving grounds (i.e.,
the Kings Bay submarine base in southern Georgia
and the Mayport Naval Base in northern Florida),
has implemented more restrictive measures for the
operation of its vessels during the calving season.
Among other things, the Navy minimizes its opl]
erations within the calving area and directs that
most of its vessels entering or leaving port use a
course perpendicular to shore during the calving
season to minimize travel through the calving
grounds and use reduced speed (generally less than
15 knots) when near reported right whale sighting
locations less than 12 hours old.

To supplement these efforts, the Commission
recommended that the Coast Guard and the Ser!
vice advise the International Maritime Organizal |
tion (IMO) of the threats that large ships pose to
right whales and seek its assistance in mitigation
efforts. The IMO is a specialized agency of the
United Nations that coordinates international man’ |
agement of shipping. Among other things, the IMO
has authority to approve mandatory ship reporting
systems, as well as speed and routing measures, in
international waters. In 1997 the Commission
helped draft an initial background paper to the IMO
on collisions with right whales and the possible need
for IMO action to help protect them.
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The Service and the Coast Guard, with assis_|
tance from the Marine Mammal Commission, subl |
sequently submitted a proposal to the IMO to esl!
tablish two mandatory ship reporting systems: one
in the southeastern US. calving grounds and the
other in the northeastern feeding grounds off Mas/ |
sachusetts (see Fig. 4). These systems were apl!
proved by the IMO and became operational in 1999.
They require that operators of large vessels (more
than 300 gross tons) entering the two areas conl |
tact a shore station for information on right whales,
including recent sighting locations, and advice on
how to avoid hitting them. To help assess vessel
traffic risks for whales, the vessel operators also
must provide certain information, including their
destination, route, and speed.

Overall, only about 50 percent of the ships
entering ports in the two areas were in compliance
with the reporting requirements in 2000 and 2001.
The Coast Guard and the National Marine Fishet! |
ies Service therefore took steps beginning late in
2001 to clarify reporting procedures and to issue
warnings to vessels not reporting. In 2002 the
Coast Guard began citing vessels for not reporting.

In 2002 compliance levels increased to 72.7
percent in the northeastern area and to 58.2 per’]
cent in the southeastern area in November and
December. In early 2002 staff with the Service,
the Florida Fish and Wildlife Conservation Com||
mission, and the Coast Guard also completed an
analysis of vessel traffic patterns in both areas based
on data gathered from the reporting vessels. In
part, the analysis revealed that the tracks of coml]
mercial vessels entering the southeastern U.S. calvl
ing grounds form fans that spread out from points
a few miles off entrances to the ports of Jackson
ville and Fernandina Beach, Florida, and
Brunswick, Georgia, with most coming from the
southeast. About three-fourths of these vessels
reported speeds of 18 knots or less. Off southern
New England, many vessels follow the designated
shipping lanes within the western boundary of the
Great South Channel right whale critical habitat,
but many others cross the southern and central parts
of the critical habitat. About three-fourths of the
ships entering the northeastern area were traveling
at 16 knots or less.

New Regulatory Measures—On several
occasions in the past, the Commission has recom! |
mended to the Service that vessel speed and rout
ing measures be developed to minimize collision
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risks to right whales. To help in this regard, the
Commission recommended to the Setrvice and, in
1999, provided partial support for a study, in conl|
sultation with the commercial shipping industry,
to identify additional measures. The study and subl
sequent report, conducted under auspices of the
two regional right whale implementation teams, was
completed in August 2001 (see Russell et al. 2001,
Appendix C) and transmitted to the Service.

The report recommended various routing and
speed measures for vessels 65 ft. (20 m) or longer.
Because right whales are believed to migrate close
to shore, seasonal 10-knot speed limits were rec
ommended within 20 nmi (37 km) of major port
entrances between southern New England and
northern Georgia during migratory periods. For the
calving grounds, it recommended a seasonal 10_
knot speed limit within about 25 nmi (46.2 km) of
the northeastern Florida and southern Georgia
coasts, and that a study be done to determine if
new mandatory traffic lanes for the three ports
would significantly reduce travel in the areas where
right whales occur most often. The report also rec’
ommended that the Coast Guard conduct a port
access route study, which includes analyses of ecol
nomic and environmental impacts, to ensure navi |
gation safety. For feeding grounds off Massachul|
setts, it recommended a combination of measures:
requiring vessel traffic to follow existing shipping
lanes through the Great South Channel; a seasonal
10-knot speed limit for a segment of those lanes;
and a dynamic management system to impose short-
term 10-knot speed limits in other segments of
those lanes, as well as elsewhere within the spe’!
cies’ range in US. waters, when groups of whales
are observed feeding;

On 18 October 2001 the southeastern implel
mentation team wrote to the Service noting that
the study represented a commendable job of conl
solidating information on the various issues and
formulating management options. It recommended
that the report be further considered and that, as
recommended in the report, additional studies be
undertaken to assess economic impacts of the iden’ |
tified speed and routing measures, consider the pos'
sibility that ships may move to ports outside the
calving grounds due to the new restrictions, coml
plete a risk assessment to evaluate the effectivel
ness of various recommended measures, and carry
out a port access study, which is a prerequisite for
any new regulatory measures affecting a port.
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The northeastern implementation team subl
mitted comments on the report to the Service on
29 January 2002. It noted that the process used to
develop the report had provided ample opportul |
nity for all concerned parties to express their views.
Although there was not unanimous support among
team members for all of the recommendations in
the report, most of the recommended measures
were supported by a majority of the team. In genl
eral, most of the team supported the basic conl!
cepts of establishing mandatory routing and speed
restrictions through high-use right whale areas. The
team also noted that an economic analysis was
needed to assess potential economic impacts of
the various measures. In this regard, the Marine
Policy Center at Woods Hole Oceanographic In']
stitution conducted a preliminary analysis of the
economic impacts based on the report. The team
also identified an additional regulatory recommen |
dation not included in the report. It recommended
requiring that vessel operators or others involved
in the accidental injury or death of right whales
report such incidents to the Service.

Recognizing that information on the causes
of vessel-related right whale deaths was limited,
the Commission also organized a study to compile
and evaluate information on collisions between
large whales of all species and motorized vessels
worldwide. The results, published in early 2001
(see Laist et al. 2001 in Appendix C) and provided
to the Service and other involved agencies and
groups, revealed that all sizes and types of vessels
may hit whales, but that lethal and serious injuries
are almost always caused by large vessels — parl |
ticularly those longer than 80 m (262 ft.). The
analysis suggested that vessel speed likely is a fac
tor in the probability of serious and lethal colli |
sions and that a vast majority of reported colli |
sions involving serious or lethal injuries to whales
have been caused by vessels traveling 13 knots or
greater. Such injuries appear to occur rarely at
speeds of 10 knots or less. Italso found that whales
were almost never seen before they were hit or they
were seen only at the last moment when it was too
late to avoid a strike. Thus, it concluded that, where
measures are needed to reduce collision risks for
whales, advance planning to alter vessel operating
procedures (e.g., ship speed or routing) will likely
be needed.

During 2002 staff of the National Marine
Fisheries Service reviewed the report by Russell et
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al. and other information, including results of the
study organized by the Commission. At its annual
meeting on 8—10 October 2002, the Commission
was advised that a proposal to reduce ship colli|
sion risks for right whales was nearing completion
and that measures under consideration included
vessel speed and routing. Based on information
provided at the meeting, the Commission, in con’
sultation with its Committee of Scientific Advi !
sors, wrote to the Service on 27 Novembet.

In its letter, the Commission noted that, al'|
though constructive steps had been taken to es_!
tablish mandatory ship reporting systems for two
key right whale habitats, right whales continued to
be killed by ships and fishing gear at high levels
and that unless more determined commitments are
made now, the population would face a real possi |
bility of declining to levels from which recovery
may be impossible. With regard to further actions
to prevent ship strikes, the Commission noted that
restrictions on both vessel speed and routing
seemed appropriate, but that the process of devel !
oping a proposed plan of action was taking too
long, particularly given that regulatory actions once
proposed still face a long and uncertain path to
implementation. The Commission therefore recl
ommended that the Service complete a proposed
plan of action and accompanying timetable to re |
duce ship strike risks as quickly as possible and
that it circulate the plan and timetable to the Coml
mission and other concerned parties for comment.

The Commission also noted that speed and
routing for at least some areas would require ac
tion by the IMO, which could take several years to
develop and implement. For other areas, however,
it noted that such measures might be implemented
more quickly under domestic authority. The Com!
mission therefore requested that the Service com’
plete and disseminate an analysis identifying what
speed and routing measures could be taken under
domestic authority, what actions would require
IMO approval, and what new legal authority, if
any, would be needed to implement regulatory ac_
tions such as those identified in the Russell report
on recommended management measures.

At the end of 2002 the Service had yet to
announce the specific regulatory actions it planned
to propose to reduce collision risks in U.S. waters,
nor had it responded to the Commission’s letter.

Shipping Lanes in Canada—In late sum!]
mer and fall, up to two-thirds of the North Atlan’]
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tic right whale population, including most mother-
calf pairs, spend at least part of their time feeding
in Canadian waters in the Bay of Fundy between
Nova Scotia and northern Maine. Each year about
800 ships call at the ports of Saint Johns and
Bayside in New Brunswick; Digby and Hantsport
in Nova Scotia, and Eastport, Maine. These ships
transit designated shipping lanes that cut across
the eastern half of the region’s right whale feeding
grounds. At least three right whales are known to
have been struck and killed along these lanes since
1992. Like efforts to alert mariners to the presl]
ence of whales in key U.S. right whale habitats, the
Canadian Coast Guard advises vessels using these
lanes of the location of recent right whale sightings
and urges vessel operators to exercise caution to
avoid hitting the whales. To help inform mariners
of the importance of the area for right whales, a
15- by 12-nmi area around the core feeding area
was designated in 1993 as a right whale conserval |
tion area by the Canada Department of Fisheries
and Oceans, and information on right whales has
been placed on the back of regional nautical charts.

To further protect right whales from vessel
traffic in these lanes, Transport Canada, the agency
that regulates shipping in Canada, in cooperation
with the Department of Fisheries and Oceans and
the Canadian Coast Guard, submitted a proposal
to the IMO in April 2002 to shift a portion of the
designated lanes about 4 nmi east to move vessel
traffic farther from the core feeding area. Based
on past whale sightings, it is estimated that the shift
could reduce the probability of ships encountering
whales by as much as 80 percent. Canada’s prol
posal was approved by the IMO’s Subcommittee
on Safety of Navigation at its 8—12 July 2002 meet |
ing and was forwarded to the Marine Safety Com! |
mittee for final adoption. The IMO’s Marine Safety
Committee subsequently met in early December
2002 at which time the Canadian proposal was
adopted, thereby clearing the way for Transport
Canada to implement the new lane configuration
on 1 July 2003 in time for the next whale season in
the Bay of Fundy.

Petition To Amend Critical Habitat
Section 4 of the Endangered Species Act aul
thorizes the Secretary of Commerce to designate
as critical habitat areas that are determined to conl]
tain physical or biological features essential for the
survival of species under their jurisdiction that are
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listed as endangered or threatened under the Act.
Such designations serve to formally recognize the
importance of these areas as habitat for a listed
species. It also requires that federal agencies conl!
sult with the Service to assess the effects of any
activities they may fund or authorize in that area
that could adversely affect the survival of that spe’
cies or modify the ability of the area to support
that species.

In 1990 the Northern Right Whale Recovery
Team petitioned the National Marine Fisheries Set! |
vice to designate three areas off the U.S. East Coast
as critical habitat for northern right whales. Those
areas included waters along the coast of Florida
and Georgia, where most females calve and begin
nursing their young, and two feeding areas oft Mas-
sachusetts—one in Cape Cod Bay and the other in
the Great South Channel east of Cape Cod. To
assist in considering that petition, the Marine Mam |
mal Commission funded a study to review avail |
able right whale sighting data for each of those
areas and to evaluate information on the occut |
rence of whales relative to criteria for designating
critical habitat (see Kraus and Kenney 1991 in
Appendix B). Based on that report and other in|
formation available at that time, the Service des |
ignated critical habitat in all three areas in June
1994 (see Fig. 4).

Since then, research has provided new infor |
mation on the extent to which right whales use
those three areas and adjacent waters. Based on
that information, the Ocean Conservancy, a na|
tional environmental organization, submitted a
petition to the Service on 9 July 2002 to expand
the existing critical habitat boundaries. For the
southeastern U.S. calving grounds, the petition
sought to extend the offshore boundary from
roughly 15 to 30 nmi between Brunswick, Geot
gia, and St. Augustine, Florida, and from 5 to 10
nmi offshore between St. Augustine and a point
about 30 miles south of Cape Canaveral, Florida.
For the two feeding areas off Massachusetts, the
petition sought to establish a single expanded area
that encompassed both the Cape Cod Bay and the
Great South Channel critical habitats and the wal|
ters in between.

Under provisions of the Endangered Species
Act, the Service must determine within 90 days of
receiving such a petition whether it includes sub’
stantial scientific information indicating that the
action may be warranted. On 19 November 2002
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the Service announced in the Federal Register that it
had determined that the petition contained infor |
mation satisfying this requirement and that it was
therefore requesting comments on the petitioned
action. The Act requires that, within 12 months
of the date on which the petition is received, the
Service must publish a determination on whether
it intends to deny the petitioned action, adopt it,
or implement a modified approach. At the end of
2002 the Commission expected to provide com!
ments to the Service in early 2003.

North Atlantic Right Whale

Recovery Plan

In the late 1980s, at the recommendation of
the Marine Mammal Commission, the National
Marine Fisheries Service appointed a Northern
Right Whale Recovery Team to draft a recovery
plan for northern right whales. At that time, right
whales in the North Atlantic and North Pacific were
considered to belong to a single species and thus,
in 1991, the National Marine Fisheries Service
adopted a final recovery plan identifying research
and management priorities necessary to promote
recovery of right whales in both areas. Since that
time, new information and experience has rendered
the plan out of date and the Service has taken steps
to develop two new plans—one for the North At |
lantic right whale and one for the North Pacific
right whale.

As described in its previous annual report, the
Commission provided comments to the Service on
a draft of a new North Atlantic Right Whale Rel!
covery Plan on 6 September 2001. Due to limited
staff and other urgent matters, including the need
for new regulations to reduce ship strike and enl
tanglement risks for right whales, the Service was
unable to complete and adopt a new North Atlan’]
tic Right Whale Recovery Plan in 2002. As of the
end of 2002 the Service hoped to do so early in
2003.

National Whale Conservation Fund

As described in previous annual reports, the
National Fish and Wildlife Foundation established
a National Whale Conservation Fund to help obl!
tain public and private funding for projects that
would benefit the conservation of whale popula
tions in U.S. waters, but that have not been undert.]
taken because of limited government funds. The
idea for the Fund was developed by the Commis!
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sion based on a review of the right whale recovery
program at its annual meeting in 1996. That re
view found that constraints on federal funding were
severely hampering right whale recovery work. The
fund was subsequently created in response to a
1999 law sponsored by Senators Judd Gregg and
Ted Stevens that directed the Foundation to ad
minister the fund in consultation with the Marine
Mammal Commission and the National Marine
Fisheries Service. The purpose of the fund is to
help support research, management, conservation,
and education/outreach activities related to the
conservation and recovery of whales, particularly
those that are most endangered.

Initial efforts to establish the fund were ham/ |
pered by a lack of seed money; however, in 2001
Congress provided $250,000 earmarked for this
purpose. With those funds, the Foundation orga|
nized an administrative structure, including a fund
council to oversee fund development, and made
its initial grant to the Center for Coastal Studies to
support work on disentangling right whales and
other large whales along the U.S. East Coast.

In 2002 the fund dispersed more than
$125,000 to support projects related to humpback
whales and North Atlantic right whales. Work rel]
lated to right whales included projects by (1) the
Woods Hole Oceanographic Institution to assess
their hearing and communication capabilities, (2)
the New England Aquarium to convene annual
meetings of the North Atlantic Right Whale Conl
sortium to review and share new information on
right whale biology, ecology, and conservation, and
(3) the Center for Coastal Studies to study North
Atlantic right whale genetic diversity and populal
tion structure.

In 2002 the fund also was asked by the Nall
tional Marine Fisheries Service to help disperse
grants to state agencies in support of their right
whale conservation activities and to fund research
to develop “whale-friendly” fishing gear. The
Foundation and council agreed and subsequently
received $1.1 million for related work by agencies
in Atlantic coastal states and $175,000 for work
on designing whale-friendly fishing gear. At the
end of 2002 the fund had requested proposals for
this work and was in the process of awarding grants.
Also in 2002 the Foundation took steps to develop
a large whale conservation plan to help identify
funding priorities and to expand its fund-raising
efforts. Results of the latter effort included a prel
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liminary commitment by the Pacific Life Founda !

tion to serve as a corporate partner and sponsor
for the fund.

North Pacific Right Whale
(Eubalaena japonica)

North Pacific right whales, like right whales
in the North Atlantic Ocean, were severely del
pleted by commercial whaling and are now among
the world’s most endangered mammals (Fig. 5).
Two populations are thought to survive, one in the
western North Pacific off Russia and the other in
the eastern North Pacific off Alaska. The status

of both populations is poorly known. The west |
ern population is thought to number in the low hunl|
dreds although reliable information to support that
estimate has not been published. The eastern popul
lation appears to number a few tens of animals,
making it the most endangered marine mammal
population in U.S. waters.

Early in the 1960s the eastern population apl
parently numbered in the low hundreds and prel!
sumably was recovering slowly. However, between
1962 and 1967 Soviet whalers killed more than
350 animals in the southeastern Bering Sea and
Gulf of Alaska, despite an international ban on
the hunting of all right whales. It appears that this
illegal whaling virtually eliminated the population.
Between the late 1960s and the mid-1990s
sightings of right whales in the eastern North Pal]
cific were rare, widely scattered, and almost always
involved solitary animals. Then, in the summer of
1996, a group of four animals was reported in the
southeastern Bering Sea. Fach year since then,
the National Marine Fisheries Service has under |
taken aerial, shipboard, and/or acoustic surveys
of the area during the summer.

Results of those surveys have yielded
sightings of between 3 and 13 whales per year in a
60-by-100-nmi area about 200 nmi north of Unimak
Pass in the eastern Aleutian Islands. Although more
than 40 whales have been involved in the various
sightings since 1996, many of those have probably
included resightings of the same individuals.

Figure 5. The deviated nostrils of right whales, including this North Pacific right whale, create a V-shaped blow
that is unique among cetaceans and is useful in identifying species in the field. (Photo by Richard LeDuc, courtesy

of the National Marine Fisheries Service.)
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Photo-identification techniques have identified
only 13 individuals in the Bering Sea as of the end
of 2002. Along with three other eastern North
Pacific right whales photo-identified in other areas
(one off San Clemente Island, California, in 1992;
one off the southern Baja Peninsula, Mexico, in
1996; and the third off Kodiak Island, Alaska, in
1998), the total number of known individuals is
16. Biopsy samples have been collected from 10
individuals, nine of which have been males. Dutl |
ing 2002 six sightings of between one and three
animals were recorded, including one sighting of a
cow-calf pair. The latter sighting is particularly
noteworthy because it is the first confirmed report
of a right whale calf anywhere in the North Pa]
cific Ocean since the early 1900s and included the
only known female identified in the population to
date.

Critical Habitat Petition

The annual sightings of right whales in the
same area of the southeastern Bering Sea in recent
years suggest that the area is a summer feeding
grounds for what remains of this population.
Based on this information, the Center for Biologi |
cal Diversity wrote to the National Marine Fisher! |
ies Service on 4 October 2000 to petition that a
large portion of the southeastern Bering Sea be
designated as critical habitat for right whales un'/
der provisions of the Endangered Species Act. The
Service found that the petition provided sufficient
scientific information to warrant consideration and
published a Federal Register notice on 1 July 2001
requesting comments.

As noted in its previous annual report, the
Commission responded to the request on 11 July
2001. In its letter the Commission noted that the
repeated right whale sightings in recent years along
with historical whaling records from that area prol]
vide a reasonable basis for concluding that the pe’
titioned area contains features essential for the
population’s survival. Given experience with
North Atlantic right whales, it also noted that en
tanglement in commercial fishing gear and colli |
sions with ships could be potential threats to east |
ern North Pacific right whales. The Commission
therefore recommended that the Service proceed
with designating the area as critical habitat with a
view toward modifying its boundaries at a future
date as better data on the population’s distribution
become available. To improve information in this
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regard, the Commission also recommended that the
Service initiate a study to tag right whales in the
southeastern Bering Sea with satellite telemetry tags
to track their movements and habitat-use patterns.
It also recommended that the Service (1) examine
photos of North Pacific right whales for scars that
might indicate interactions with fishing gear or col |
lisions with ships, and (2) assess the extent to which
gillnets and crab traps that might entangle right
whales occur within the petitioned area during the
summer months when the whales are present.

On 18 September 2002 the Service responded
to the Commission’s letter noting that, although it
had not yet decided how to proceed on the peti
tioned action, it was considering the use of satel |
lite telemetry but did not plan to carry out such a
study until it reviewed concerns raised by some
scientists about the effects of tag implants on North
Atlantic right whales. It also noted that it had found
no evidence of scars from interactions with either
fishing gear or vessels in any of the right whale
photographs taken in the southeastern Bering Sea.

On 20 February 2002 the Service published
a Federal Register notice announcing that it had de’
termined that the petitioned action to designate
critical habitat for eastern North Pacific right whales
was not warranted at this time. The notice adl
vised that, although the Service recognized the des!
ignation may be a prudent action, it concluded that
the extent of critical habitat could not be deter |
mined because essential biological requirements of
the population were not sufficiently understood.
It therefore advised that it would continue to ana’
lyze issues raised by the petition following the
completion of planned 2002 right whale surveys
and research.

Marine Mammal Commission Review
During the Commission’s 8—10 October 2002
annual meeting, representatives of the Service pro_|
vided information on the status of North Pacific
right whales and results of the 2002 field surveys.
The surveys, which involved aerial, shipboard, and
acoustic survey techniques, were more extensive
than those used in past years. They expanded the
search area from a core 60-by-100-nmi sighting area
to a broader area covering surrounding waters in
the southeastern Bering Sea and the northern Gulf
of Alaska. Asnoted above, six sightings were made
of 1-3 whales each, including a cow-calf pair, all
of which were within the core area. Hydrophones
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documented numerous right whale vocalizations
in the core area during the course of the surveys;
however, efforts to locate many of these vocaliz |
ing whales were unsuccessful, and it was not posl|
sible to determine the number of whales present.
There were no sightings and no whale vocalizal |
tions heard in waters outside the core area.

No steps were taken to deploy satellite te’
lemetry tags during the 2002 field season. The
Commission was advised that the Service now conl |
sidered such tagging to be the highest priority rel
search need for eastern North Pacific right whales
and apparently is satisfied that such tagging can be
done safely. Unfortunately, the Service also ad’
vised that it had been unable to schedule shiptime
on one of its vessels to study North Pacific right
whales in 2003.

Based on this information, the Commission
wrote to the Service on 27 November 2002. In its
letter, the Commission recommended that, if the
Service is unable to dedicate one of its own ves’|
sels to tag and survey right whales in the south'!
eastern Bering Sea in the summer of 2003, the Ser |
vice provide such funding as may be needed to
charter a vessel to carry out that research. As of
the end of 2002 it was not clear whether and what
research might be undertaken during 2003.

Gray Whale
(Eschrichtius robustus)

Gray whales (Fig. 6) are divided into two dis’]
crete populations, one on either side of the North
Pacific Ocean. The eastern population migrates
along the West Coast of North America between
winter calving grounds along Baja California,
Mexico, and summer feeding grounds in the Bering
and Chukchi Seas between Alaska and Russia. The
annual migration of some gray whales back and
forth between calving and breeding grounds can
exceed 10,000 miles, making it the longest annual
migration of any mammal. The western popula
tion occurs along the Asian coast, where it migrates
between summer feeding grounds off Sakhalin Is"]
land, Russia (about 500 miles north of the Japall
nese island of Hokkaido), and winter calving
grounds at an unknown location suspected to be
in the South China Sea.
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Commercial whaling severely depleted both
populations between the mid-1800s and early
1900s. As a result, gray whales were protected
under a ban on commercial hunting adopted by the
League of Nations in the mid-1930s. This ban,
which also covered right whales, was the first in|
ternational agreement to protect a whale species
from commercial whaling. The ban on commer |
cial gray whale catches has been carried forward
since the late 1940s by the International Whaling
Commission. Gray whales also were listed as enl |
dangered under the Endangered Species Conser! |
vation Act of 1969, the predecessor to the U.S.
Endangered Species Act of 1973.

Under this protection, eastern gray whales
made one of the most complete recoveries of any
large whale population that had been depleted by
commercial whaling. By the early 1990s eastern
gray whales had recovered to levels thought to be
at or near the preexploitation population size, and
in 1994 the Service removed the population from
the U.S. list of endangered and threatened species,
making it the first marine mammal population (and
the only one to date) to be delisted. Recently, how!
ever, concern arose about its status after the num(]
ber of gray whales found dead along the U.S., Call
nadian, and Mexican coasts increased sixfold and
calf production dropped to record lows.

Unlike the eastern population, the western
population has shown no signs of recovery. It is

Figure 6. Western gray whale breaching off the coast
of Sakhalin Island, Russia. (Photo by David Weller,
courtesy of the National Marine Fisheries Service.)
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one of the world’s most critically endangered popul_|
lations of whales and remains listed as endangered
on the US. list of endangered and threatened spel!
cies.

During the Marine Mammal Commission’s
2002 annual meeting on 8—10 October in San Di |
ego, California, information on the status and conl!
servation of both gray whale populations was prel|
sented by researchers with the Service and reviewed
by the Commission and its Committee of Scien’
tific Advisors on Marine Mammals. Results of that
review are discussed below.

The Eastern North Pacific
Gray Whale Population

The eastern population of gray whales was
reduced to perhaps 1,000 to 2,000 whales by the
early 1900s by commercial whaling. It had recovi
ered to an estimated level of more than 20,000
whales by 1994 when it was removed from the U.S.
endangered and threatened species list. Upon rel|
moval of a species from that list, the Endangered
Species Act requires that a five-year monitoring
program be undertaken to ensure that the Act’s
protection is no longer needed. The National Mal
rine Fisheries Service implemented such a program,
and in March 1999 it convened a workshop to re’|
view the results and consider further actions.

Participants at that workshop concluded that
eastern gray whales were at or near carrying capac_|
ity (i.e., the maximum number of individuals sup’]
portable by the ecosystem) and were neither enl
dangered nor threatened as defined by the Act.
They noted, however, that continued monitoring
of the population offered important opportunities
to gain insight into a number of significant biol|
logical and management issues. Among these are
how to estimate the carrying capacity of large whale
populations; how abundance levels change as popul
lations reach carrying capacity levels; and what fac’
tors are likely to regulate the abundance of large
whale populations once they reach carrying capacl
ity. Accordingly, workshop participants recom’
mended that monitoring efforts be continued for
an additional five years. As discussed below, shortly
after that workshop the population began to show
signs of a decline, further underscoring the need
for continued monitoring,

Recent Strandings and Calf Production—
In 1999 and 2000 unprecedented numbers of gray
whales were found dead or dying along the coast! ]
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line between Alaska and Mexico. Before 1999 gray
whale strandings had averaged about 40 a year, with
a record one-year total of 87 carcasses. In 1999
and 2000 stranding totals leaped to 284 and 377.
Most of the whales were adults and subadults in
unusually thin condition, suggesting that limited
prey availability had been a factor in their deaths.
Aerial photogrammetric studies of migrating whales
undertaken by the Service beginning in 1997 to
assess the condition of live whales also supported
this conclusion. By measuring the ratio of whale
lengths to widths in photos of animals migrating
southward from their feeding grounds, Service rel|
searchers developed an index to assess the fatness
and general condition of the whales. The results
of studies in 1999 and 2000 revealed a marked
increase in the number of unusually thin whales.

Also in 1999 and 2000 calf counts of gray
whales migrating north from their calving grounds
past Point Piedras Blancas, California, declined
sharply to the lowest levels on record. Between
1994, when the Service began annual counts, and
1998, an average of nearly 375 calves was counted
annually, with a maximum of 501 calves in 1997
and a low of 194 calves in 1995. In 1999 and
2000 the counts dropped to 141 and 96.

As this information became available, the
Commission wrote to the Service on 7 August 2001
and again on 15 January 2002, recommending that
the Service develop a second five-year research
plan, complete a stranding response plan to better
coordinate gray whale stranding investigations, as_|
sess effects of the 1999-2000 die-off on the
population’s status, and review planned research
to ensure that information is adequate to assess
the population’s status and conservation needs.

On 5 March 2002 the Service responded to
the Commission’s letters. Based on information
gathered since 1994, the Service continued to bel
lieve that the eastern gray whale population was
neither endangered nor threatened and did not warl |
rant protection under the Endangered Species Act.
A second five-year monitoring program under the
Act’s post-delisting provisions, therefore, was not
required. However, recognizing the importance of
further monitoring, the Service noted that it
planned to continue annual calf counts on north’|
bound migrations through at least 2004 and that it
had conducted additional population counts on
southbound migrations in the winters of 2000—
2001 and 2001-2002. It also noted that steps had
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been taken to improve the stranding response pro-
gram and that it was analyzing effects of the 1999—
2000 die-off on the population’s status.

At the Commission’s October 2002 annual
meeting, Service representatives noted that lim-
ited prey could have affected both mortality and
calf production in 1999 and 2000. They noted
that increased attention had been focused on ex-
amining conditions in the population’s main feed-
ing grounds in the Bering and Chukchi Seas. Gray
whales feed mostly on small benthic organisms, par-
ticularly small shrimplike animals called amphi-
pods, by filtering mouthfuls of soft muddy sedi-
ment through their baleen. In the 1980s benthic
ecologists reported a decline in the abundance and
size of amphipods in a key gray whale feeding area
south of Bering Strait and north of St. Lawrence
Island in the north-central Bering Sea. They sug-
gested that the increase in gray whale abundance
may have been the cause. There is evidence that
amphipod abundance in the area has remained low
since then. Although the cause of the amphipod
decline remains uncertain, climate change, as well
as increased gray whale foraging, are possible fac-
tors. Nevertheless, the gray whale population con-
tinued to increase through the 1990s.

To help assess gray whale feeding activity, the
National Marine Fisheries Service conducted an

aerial survey in 2001 over parts of the eastern
population’s feeding grounds. Surveys in the 1980s
revealed that most feeding activity occurred in a
shallow basin located in the northernmost Bering
Sea. Survey flights in 2001, however, found few
whales in that area. Instead, a dense concentra-
tion of feeding whales was found north of the
Bering Strait in the southern Chukchi Sea where
few whales had been seen in the 1980s. Although
only a small proportion of the population was seen
during the 2001 flight and although whale distri-
bution may change from year to year, results of
the 2001 survey suggested that the species’ princi-
pal feeding grounds may have shifted in the past
15 years to areas north of Bering Strait.

Service scientists have attempted to correlate
trends in calf production with changes in seasonal
ice cover at the time whales arrive at their feeding
grounds in spring. In some years when ice is slow
to retreat through the Bering Strait, gray whale ac-
cess to the most productive feeding grounds, now
possibly located north of the strait, might be de-
layed or shortened, leaving females in poor condi-
tion and less able to either become pregnant or suc-
cessfully carry a calf to term. Results of the in-
vestigation found a strong correlation. Years of
heavy spring ice cover in the northern Bering Sea
were followed by low calf counts the following

spring, but years of light spring ice
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cover were followed by higher calf
counts the following spring;
Although calf counts re-
mained low in 2001, ice cover over
the northern Bering Sea in the
spring of 2001 was relatively light.
Service scientists therefore pre-
dicted that calf production would
increase in 2002. Although a fi-
nal spring calf count for 2002 was
not provided at the Commission’s
October meeting, Service scien-
tists reported that it had appar-
ently increased as predicted. Also
in 2001 gray whale strandings de-
clined to 21 animals and remained
at more normal levels in 2002.
Based on ice cover in the spring
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of 2002, Service scientists predict
2000 2005

that calf counts in 2003 will again
be high.
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Population Status and Trends—Abun-
dance estimates for eastern gray whales are based
on winter counts made as gray whales migrate south
along the coast of California to their calving
grounds. National Marine Fisheries Service re-
searchers have made 22 such counts since 1967.
Recent counts leave little doubt that the eastern
gray whale population declined as a result of the
1999-2000 die-off. Population estimates for the
winters of 1997-1998, 2000-2001, and 2001-
2002 declined from 26,635 (95 percent confidence
interval 21,877 to 32,428) to 18,761 (95 percent
confidence interval 15,429 to 22,812) to 17,414
(95 percent confidence interval 14,322 to 21,174),
respectively.

The magnitude of the recent decline, how-
ever, may be far less than the 12,313 suggested by
these point estimates. During the Commission’s
annual meeting, Service scientists noted that, given
the imprecision of population estimation tech-
niques, counts sometimes produce what appear to
be artificially high and low numbers when counts
are viewed in a longer-term context (Fig. 7). In
this regard, the count during the winter of 1997—
1998 produced an estimate that appears suspi-
ciously high. In addition, when the estimates are
viewed over 30 years, it appears that the popula-
tion size increased between the 1970s and early
1980s and remained relatively stable within a range
of about 18,000-23,000 between the mid-1980s
and 1999. Thus, the decline in 1999 and 2000
may only have been a few thousand animals. Based
on this information, Service scientists concluded
that the decline in 1999 and 2000 had ended, and
that it was caused by changes in environmental
conditions that affected gray whale foraging pat-
terns, which in turn affected the condition of adult
whales. In the future, year-to-year variations in
environmental conditions can be expected to pro-
duce periodic fluctuations in the population.

Future Research and Monitoring Plans—
During its October 2002 meeting, the Commission
was advised by the Service that it planned to con-
tinue annual calf counts for the foreseeable future
and to continue aerial photogrammetric studies
through 2003, at which time it would reevaluate
the results. The Service does not plan to conduct
a new population count during the winter of 2002
to 2003, but expects to carry out another survey in
two or three years if funding is available.
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In response to this information, the Commis-
sion wrote to the Service on 27 November 2002
concurring with the Service’s view that the eastern
gray whale population appears to be fluctuating
within the range of carrying capacity in response
to year-to-year variations in environmental condi-
tions. It commended the Service for its recent ef-
forts to assess and monitor the status of eastern
gray whales and recommended that funding and
support be continued at the levels provided in re-
cent years to carry those studies forward.

Subsistence Whaling—Native residents in
Russia and the United States take gray whales for
subsistence and cultural purposes under quotas set
by the International Whaling Commission (IWC).
The quotas are based on requests by Russian and
U.S. delegations to the IWC on behalf of their re-
spective Native communities. At its 1998 meet-
ing, the IWC adopted a five-year quota of 620
whales, with no more than 140 whales to be taken
in any one year, for 1998 to 2002. Historically, the
vast majority of gray whales have been taken in
Russia, with just a few taken by Alaska Eskimo
whalers. For example, during the previous five-
year quota period (1994 to 1998), annual catches
ranged between 42 and 122, with only two gray
whales reported taken by Alaska Natives during
that entire period.

In the past, a small share of the gray whale
quota was requested for Alaska Natives; however,
given their preference for bowhead whales and their
limited interest in hunting gray whales, no request
was made on their behalf to take gray whales when
the 1998-2002 quota was considered. To meet
the needs of Makah whalers of Washington State,
however, the US. delegation requested and was
granted a share of five whales per year, with the
remaining 135 allocated to Russian hunters.

Since 1998 the Makah Tribe and the Depart-
ment of Commerce have taken steps to reestab-
lish a traditional gray whale hunt that has not been
practiced since early in the 1900s. As a result of
court action in 2001 on a suit challenging the ad-
equacy of the Department’s environmental assess-
ment on the Makah Tribe’s whaling program, the
Department was directed to complete and circu-
late a new environmental assessment in 2002. The
Service completed a revised assessment, which
again was challenged for its adequacy in a new law-
suit filed in January 2002 (Anderson v. Evans). The
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plaintiffs also contended that whaling by the tribe
must be authorized under the Marine Mammal Pro-
tection Act, not merely under the quota issued by
the International Whaling Commission. On 20
December 2002 the U.S. Court of Appeals for the
Ninth Circuit reversed the district court ruling and
ruled for the plaintiff on both courses of action.
In light of the uncertainty and controversy over
the impacts of Makah whaling, the court ordered
the Service to prepare an environmental impact
statement. In particular, the ruling concluded that
the environmental assessment had not adequately
considered the potential impact of whaling on the
small local group of gray whales that use the Strait
of Juan de Fuca between Washington and British
Columbia, Canada, as a feeding grounds or the pre-
cedent the tribe’s resumption of whaling could set
for other areas.

More important, the court determined that
whaling by the Makah Tribe remains subject to the
Marine Mammal Protection Act. In so ruling, the
court found that the provision of the Act that al-
lows taking authorized by preexisting treaties and
agreements with the Makah Tribe was inapplicable
in this case. Further, the court ruled that applying
the Marine Mammal Protection Act taking prohi-
bition to the Makah whaling rights recognized in
the 1855 Treaty of Neah Bay is necessary to achieve
the Act’s conservation purpose. Because the court
found the Marine Mammal Protection Act appli-
cable to whaling by the Makah Tribe, it did not
need to consider the merits of the plaintiffs’ alter-
native argument that the whaling rights contained
in the treaty had been abrogated by enactment of
the statute.

As of the end of 2002 the federal agencies
and the tribe were considering their options, which
include seeking rehearing by the court of appeals
or seeking review of the case by the U.S. Supreme
Court.

Against this backdrop of legal challenges,
Makah whalers killed and landed one whale in 1999
but have taken no other whales since then. In 2002,
as in 2001, they refrained from engaging in any
whaling activity. However, one gray whale was
struck, but not landed, in June 2002 by Alaska Na-
tives from the village of Little Diomede in the
Bering Strait. Apparently because of a very poor
bowhead whale hunting season in the spring of
2002, village whalers attempted to take a gray whale
instead. During the course of the hunt, one of the
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whalers was killed. As noted above, the gray whale
quota no longer includes provisions for Alaska
Natives to take gray whales. As a result, an infrac-
tions report may need to be filed with the IWC
when it meets next year (see also the IWC section
in Chapter V).

With the expiration of the gray whale quota
in 2002, the US. and Russian delegations to the
May 2002 IWC meeting requested an extension of
the gray quota at the same level for another five-
year period (i.e., 620 whales with no more than
140 whales taken in any one year). The request
was granted for the period 2002 to 2007 with five
whales per year to be available to Makah whalers.

The Western North Pacific

Gray Whale Population

As recently as the 1970s, the western gray
whale was thought to be extinct. However, a small
remnant population is now known to have survived
and is recognized as one of the world’s most criti-
cally endangered large whale populations. Its only
known feeding grounds, off Sakhalin Island, Rus-
sia, occurs in an area where several major oil and
gas fields are currently undergoing intensive explo-
ration and development. One offshore drilling plat-
form has already been constructed within 20 km
of the population’s principal feeding area and oth-
ers are planned. Noise, oil spills, routine discharges,
ship traffic, and other perturbations associated with
offshore oil and gas exploration and development
pose risks both to the remaining whales and their
habitat.

In view of the population’s critical status, the
IWC adopted a resolution concerning western gray
whales at its 23—27 July 2001 annual meeting. The
resolution called on the population’s range states
(i.e., those nations with jurisdiction over waters in
which the population occurs) and other interested
parties to expand research and monitoring efforts
on the population, eliminate any sources of hu-
man-caused mortality, and reduce all sources of
disturbance to the western gray whale population.

Also concerned about the critical status of
this population, the Marine Mammal Commission
wrote to the National Marine Fisheries Service on
15 January 2002 recommending that Service sci-
entists work cooperatively with their Russian coun-
terparts to design, fund, and implement research
and recovery measures necessary to ensure the long-
term conservation of this population. The Ser-
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vice responded to the Commission’s letter on 15
March 2002 noting that, although its scientists were
continuing to work closely with their Russian col-
leagues, the Service was unable to increase its sup-
port for work on western gray whales due to criti-
cal needs for other marine mammal species in U.S.
waters. Recognizing the importance of ongoing
research and monitoring to identify impacts and
mitigation needs, the Commission provided par-
tial funding to help support the joint U.S.-Russia
monitoring studies during the summer of 2002 (see
also Chapter VIII). Involved scientists with Texas
A&M University and the National Marine Fisher-
ies Service presented results of the 2002 field sea-
son and previous research seasons during the
Commission’s 8—10 October annual meeting.

Oil and Gas Exploration and Develop-
ment—To evaluate possible effects on gray whales
and mitigation needs resulting from planned de-
velopment of oil reserves off Sakhalin Island (see
Fig. 8), Sakhalin Energy Investment Company Lim-
ited (the oil consortium led by Royal Dutch/Shell,
which is developing one of the major offshore oil
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Figure 8. The location of Sakhalin Island, Russia, and
the western gray whale study site.
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and gas fields nearest to the gray whale feeding
grounds) circulated and requested comments on a
document early in 2002 entitled “Western Gray
Whale Protection Plan: A Framework of Monitor-
ing and Mitigation Measures Related to Sakhalin
Energy Oil and Gas Operations on the Northeast
Coast of Sakhalin Island, Russia.” The Commis-
sion responded to the request on 30 August 2002.

The company’s plan concluded that the ac-
tivities of the Sakhalin Energy Investment Com-
pany have not had any long-term negative effects
on the gray whale feeding habitat. The document,
however, did not describe the spatial and temporal
overlap between gray whale feeding activity and
oil and gas operations or the cumulative effects of
all ongoing and planned activities in the region. In
addition, baseline information was not collected
on gray whale foraging distribution before explora-
tion activities began. The Commission therefore
questioned whether such a conclusion could be jus-
tified. The Commission noted that detection and
mitigation of possible adverse effects on gray
whales would depend to a considerable extent on
the quality and objectivity of scientific research
and monitoring programs. It encouraged the com-
pany to provide adequate support to continue gray
whale monitoring studies. It also recommended
that mechanisms be provided for the independent
review and oversight of gray whale research and
monitoring activities, and that the results of those
studies be made freely available to the public and
outside reviewers.

As of the end of 2002 the Commission had
not received a response from the company or a re-
vised document.

Western Gray Whale Research and
Monitoring—_Since 1997 Russian and U.S. scien-
tists have surveyed gray whales off Sakhalin Is-
land (Fig. 8) for two to four months each summer
between June and October. Other than informa-
tion from Russian aerial surveys between the 1960s
and 1980s and a few days of dedicated photo-iden-
tification surveys in 1994 and 1995, virtually noth-
ing is known about the use of this area by gray
whales before 1997.

Between 1994 and the end of the 2002 field
season, 118 individual whales have been photo-
identified, including five new animals (other than
calves) seen for the first time in 2002. The studies
document a high degree of site fidelity among the
individual whales to this feeding area, and a vast
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majority of the population is now thought to be
included in the photo-identification catalogue.
Since 1995 researchers have counted a total of 31
calves (between 2 and 8 per year), including 7 in
2002. Many of these calves have not been
resighted after the year of their birth, suggesting
that calf survival is low. Biopsy samples from 93
individuals also have been collected. Analyses of
these samples reveal a strong bias toward males
among both calves and older animals. Fewer than
20 reproductively active females have been identi-
fied.

The population’s principal feeding area ap-
pears to be a narrow band of coastal waters about
5 km wide and 70 km long off the northeastern
shore of Sakhalin Island. A second feeding area
used by fewer whales also has been identified far-
ther offshore. An existing oil and gas platform has
been constructed 20 km offshore, southeast of the
coastal feeding area, and, as indicated above, other
platforms are to be placed in the area. In 2001
high-intensity seismic surveys were conducted over
a six-week period near the feeding grounds. Dur-
ing that period, the whales moved south, away from
the area being surveyed. After the surveys ended,
the whales returned to the area, suggesting that
the sound generated by the seismic activity may

have temporarily displaced them from preferred
feeding areas.

Like the thin whales seen in the eastern gray
whale population in 1999 and 2000, researchers
off Sakhalin Island also have reported relatively
high numbers of “skinny” whales apparently in
poor health (Fig. 9). Between 1999 and 2001 the
numbers of whales seen in this condition wetre 17,
31, and 19, respectively. Although most of these
whales were observed to be underweight in only
one year, nine whales appeared thin in two of those
years, and five were seen in this condition all three
years. In 2002, 15 skinny whales were observed.
The cause of this condition is uncertain, but seems
likely to be related to some nutritional problem (e.g.,
limited prey availability or limited access to key
feeding areas).

Because of the potential for human-related
impacts along migratory corridors and calving
grounds off the southeastern coast of Asia, as well
as on the feeding grounds, project scientists ex-
pressed serious concern for the future survival of
the population. They noted that the proximity of
whales to seismic surveys, drilling, ship traffic, and
other activities associated with offshore develop-
ment could displace gray whales from essential
feeding areas, and that oil spills, dredging, and other

Figure 9. Comparison of a well-nourished (79p) and a skinny (bottom) western gray whale. The dip along the
back of the skinny whale behind the blowhole and skull (right side of photos) and the bulge of the scapula
(shoulder bone) in the concavity near the water line indicate a thin blubber layer and an undernourished condition.
(Photos by David Weller, courtesy of the National Marine Fisheries Service.)
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forms of pollution and construction could impact
gray whale prey resources.

Project scientists noted that ongoing work
was under way to back-calculate population size,
conduct survival and mark-recapture abundance
estimates, determine patterns of paternity and so-
cial relatedness, and synthesize research findings
from the past seven years. In addition, they pro-
vided details on a special meeting on western gray
whales scheduled by the IWC Scientific Commit-
tee for 22-25 October 2002 in Korea. The pur-
pose of that meeting was to review information
on the status of the population and identify future
research and monitoring needs throughout its range.
The meeting, which included scientists familiar
with data on the population, including those from
most of the population’s range states (Russia,
China, Japan, and the Republic of Korea) was sub-
sequently held as scheduled. A meeting report will
be submitted to the IWC at its 2003 annual meet-
ing;

Based on information provided at its Octo-
ber 2002 annual meeting, the Commission wrote
to the Service on 27 November 2002. It observed
that the photo-identification catalogue and biopsy
database offer a valuable opportunity to monitor
the health and status of individual whales and de-
termine overall trends in the population. It also
noted that further research and monitoring on west-
ern gray whales could be very
helpful in advancing our un-
derstanding of the effects of
human activities and environ-
mental variables on whale
populations in general. For
example, comparisons of
trends in the occurrence of
skinny whales in both the east-
ern and western populations
could help clarify whether and
how broadscale climatic
events affect whale popula-
tions. The Commission there-
fore commended the Service
for facilitating collaborative
research with Russian gray
whale scientists and recom-
mended that support be in-
creased as much as possible to
carry this work forward for the
foreseeable future.

Humpback Whales in the
Central North Pacific
(Megaptera novaeangliae)

Humpback whales occur in all the world’s
oceans and were severely depleted by commercial
whaling during the early 1900s. In the North Pa-
cific alone, more than 28,000 whales were killed
during that period. One analysis suggests that
15,000 humpback whales inhabited the North Pa-
cific Ocean before commercial whaling began. By
the mid-1960s their numbers may have been re-
duced to as few as 1,000 whales. Following a simi-
lar measure adopted for the North Atlantic hump-
back whales in 1955, the International Whaling
Commission prohibited the taking of humpback
whales in the North Pacific Ocean in 1966, and
the ban has remained in place since then.

Three populations are currently recognized to
occur in the North Pacific Ocean, the largest be-
ing the central North Pacific population. Like all
humpback whale populations, this population mi-
grates annually between winter calving and mating
grounds in the Tropics and summer feeding grounds
in temperate and boreal latitudes. Between No-
vember and May whales use the coastal waters of
the main Hawaiian Islands as calving and mating
grounds. Based on aerial surveys conducted

Figure 10. Humpback whales were severely depleted by commercial whaling.
Their largest population in the North Pacific Ocean, the central North Pacific
stock, migrates between winter calving grounds in coastal waters of Hawaii
and summer feeding grounds along the coast of the Gulf of Alaska. (Photo
by Ann Zoidis, courtesy of Allied Whale.)
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throughout the main Hawaiian Islands in 1993,
1995, 1998, and 2000, the population appears to
have been increasing at an average annual rate of
about 7 percent per year. The most recent survey
produced an abundance estimate of 4,491 whales
(95 percent confidence interval 2,044 to 5,830).
The other two stocks of humpback whales in
the North Pacific Ocean are the western stock,
which calves in the Bonin and Ryukyu Islands south
of the main islands of Japan (estimated to number
a few hundred whales), and the eastern stock, which
calves along the west coast of Mexico and Central
America (estimated to number about 1,000 whales).
Humpback whales rarely feed while on their
winter calving grounds. Instead they subsist on fat
reserves stored in their blubber during the summer
feeding season. At the end of the calving season,
humpback whales in Hawaii migrate north to feed-
ing grounds along the northern rim of the North
Pacific Ocean, principally in coastal waters along
the Gulf of Alaska from British Columbia to the
Alaska Peninsula. The 2,000—3,000-mile trip re-
quires about two months. Some individuals, how-
ever, have been tracked to waters along the Aleu-
tian Islands and into the Bering Sea where their
summer feeding range may overlap with the west-
ern North Pacific stock. The summer feeding range
of the eastern stock occurs in coastal waters be-
tween California and British Columbia. They feed
principally on krill and small schooling fish (e.g.,
herring, walleye pollock, anchovies, and capelin).
Many individual whales in the central North
Pacific population exhibit strong patterns of site
fidelity to specific feeding grounds off Alaska, but
this does not appear to be the case on the Hawai-
ian wintering grounds. For example, there is little
evidence that the whales that regularly use particular
feeding areas in Alaska (e.g., Prince William Sound
or southeastern Alaska) return repeatedly to the
same islands in Hawaii year after year. There is,
however, evidence that at least some whales travel
in loose aggregations between islands in Hawaii.
Although it has been suggested that the whales gen-
erally move in a northwesterly direction from the
island of Hawaii toward Oahu as the winter sea-
son progresses, evidence for this is limited, and in-
dividual whales have been documented to move in
both directions between individual islands within
a season. Their distribution in the Hawaiian archi-
pelago is principally in waters less than 100 fath-
oms (183 m) deep in the main Hawaiian Islands,
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and they are rarely seen in the remote Northwest-
ern Hawaiian Islands.

With an 11%2-month gestation period and a
one-year nursing period, adult females generally
produce a single calf every two to three years.
When competing for access to females in estrous,
adult males frequently vocalize, breach, and slap
the ocean surface with their tails in apparent at-
tempts to attract females or ward off other males.

Hawaiian Humpback Whale

Sanctuary

On 4 November 1992 Congress passed Pub-
lic Law 102-587 designating certain waters within
the 100-fathom (183 m) bathymetric contour
around the main Hawaiian Islands as the Hawai-
ian Islands Humpback Whale National Marine
Sanctuary (see Fig. 11). Its purposes are to help
protect humpback whales and their habitat in Ha-
wali, educate the public about the relationship be-
tween the whales and Hawaii’s marine habitat,
manage human uses consistent with the enabling
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Figure 11. The Hawaiian Humpback Whale National
Marine Sanctuary (shown in black) was designated in
1992 in certain Hawaiian waters within the 100-
fathom contour to help protect humpback whales.
(Figure courtesy of the National Marine Sanctuary
Program.)



Chapter III — Species of Special Concern

legislation, and identify marine resources of na-
tional significance for possible inclusion in the sanc-
tuary at a later date. Approximately half of the
1,370-sq.-mi. sanctuary is included in a contigu-
ous atrea between the islands of Molokai, Maui,
and Lanai in the central portion of the main Ha-
walian Islands. The remainder includes isolated
strips of coastal waters on the north shores of
Hawaii, Oahu, and Kauai.

The National Marine Sanctuary Program in
the National Oceanic and Atmospheric
Administration’s National Ocean Service and the
State of Hawaii manage the sanctuary. Sanctuary
regulations prohibit approaching humpback whales
closer than 100 yards and operating aircraft below
1,000 feet when over a humpback whale (except
during takeoffs and landings).

When NOAA designated the sanctuary, it
committed to the State of Hawaii that, within five
years of adopting a sanctuary management plan, it
would evaluate progress toward implementing the
sanctuary. The agency also agreed to submit the
results of its five-year evaluation and any proposed
revisions that might affect state waters to the Gov-
ernor of Hawaii for approval. The initial manage-
ment plan and implementing regulations were
adopted in the spring of 1997.

The National Ocean Service completed its
review and a draft revised sanctuary management
plan early in 2002. The Service proposed to leave
sanctuary boundaries and regulations unchanged,
but to modify its sanctuary management plan to
include a revised set of goals, priorities, and pro-
grams for the next five years. On 21 March 2002
the Service wrote to the Commission and other
agencies, organizations, and individuals asking for
comments on its revised draft management plan.

The revised plan included a description of
sanctuary accomplishments since 1997. Among
other things, it noted that the sanctuary had train-
ed and funded an enforcement officer to work on
whale protection during the annual calving season,
helped fund more than 20 studies and research
projects, and implemented numerous community
outreach efforts to promote public awareness and
protection of the humpback whales in Hawaiian
waters. During the five years, the number of whales
observed had increased and Hawaii’s whale-watch-
ing industry had grown to an estimated $11 million
per year in direct revenues. The National Ocean
Service proposed restructuring the sanctuary man-
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agement program according to lists of seven goals,
24 objectives, and numerous other activities.

On 14 May 2002 the Marine Mammal Com-
mission responded to the National Ocean Service’s
request for comments on the revised draft man-
agement plan. The Commission concluded that
the importance of the sanctuary for protecting
humpback whales and continuing research and edu-
cation programs would likely increase in the fu-
ture. In general, the proposed provisions seemed
appropriate and useful, and the Commission rec-
ommended that the plan be adopted subject to cer-
tain modifications described below.

Whale-Watching Regulations—With re-
spect to whale-watching, the Commission noted
that several measures in the draft plan might be
modified to improve protection of the whales. First,
although the established regulations prohibit ap-
proaches closer than 100 yards to a humpback
whale, a vessel may find itself closer than 100 yards
because whale-watching vessels may drift toward
the focal animal or whales may move toward a ves-
sel. The regulations, however, provide no guid-
ance or procedures for vessel operators should they
decide to withdraw from a whale that has moved
closer than 100 yards. The Commission therefore
recommended that the National Ocean Service
revise the regulations to describe procedures ves-
sel operators should use when leaving whales that
are closer than 100 yards (e.g.,, upon starting the
engines for departure leave them running in idle
for a brief period, move directly away from the
whale at slow speed, and avoid sudden changes in
engine speed or direction).

Second, the Commission noted that a recent
review of collisions between whales and ships (see
Laist et al. 2001 in Appendix B) had found that all
types of vessels may hit and injure whales, includ-
ing whale-watching vessels. In most cases, whales
that are hit are not seen beforehand. The review
also found that collisions causing serious injuries
to whales had rarely been documented for vessels
traveling at less than 14 knots. Noting that unseen
whales may occur near observed whales and that
collisions between whale-watching boats and hump-
back whales have been documented, the Commis-
sion recommended that the regulations be revised
to require use of speeds of 12 knots or less when
within one nautical mile of any observed whales.

Third, the Commission noted that compliance
with approach rules could be improved substan-
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tially if passengers aboard whale-watching vessels
were aware of required approach procedures and
phone numbers for reporting observed violations.
This would provide an incentive for self-policing
by commercial vessels and might help in identify-
ing private vessels observed violating approach
rules. The Commission therefore recommended
that the regulations be revised to require that com-
mercial whale-watching operators post placards
aboard their vessels describing the rules for ap-
proaching humpback whales off Hawaii and pro-
viding the phone numbers to call to report viola-
tions.

Identification of Other Significant Re-
sources—When the humpback whale sanctuary
was designated in 1992, Congress directed that ef-
forts be undertaken to identify and evaluate sig-
nificant marine resources other than humpback
whales that should be included within the sanctu-
ary boundaries. During the process of developing
the initial sanctuary management plan, a Sanctu-
ary Advisory Committee and the public identified
a number of additional significant resources, in-
cluding Hawaiian monk seals, sea turtles, and coral
reefs. Actions to address the Congressional direc-
tive, however, were deferred by the National Ocean
Service. The draft revised plan therefore proposed
a new schedule for this process that would begin
in 2006 and be implemented in 2007 or thereafter.
The Commission recommended that the Service
accelerate the draft management plan schedule for
considering new marine resources that might be
added to the scope of the sanctuary management
and that Hawaiian monk seals be among the added
resources considered during that process.

Research and Management Information
Exchange—The draft plan also called for con-
tinuing a number of research and monitoring stud-
ies to assess humpback whales and the effects of
human activities on them and their habitat. Many
researchers are conducting studies on aspects of
humpback whale behavior and biology in Hawaii.
To enhance communications among researchers,
managers, and the public, the draft plan proposed
various activities, including the development of a
research web site and a research newsletter and
holding informational workshops and seminars.
Although noting that these measures seemed ap-
propriate and helpful, the Commission recom-
mended that the revised plan also explicitly include
provisions to organize an annual meeting of re-
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searchers, stakeholders, and managers to exchange
information on recent activities, findings, and plans
to promote arrangements for data sharing and dis-
cuss issues of mutual concern.

Final Revised Sanctuary Management
Plan—The National Ocean Service responded to
the Commission’s recommendations by letter of
24 July 2002, and in August it published a new
sanctuary management plan. In response to com-
ments from the Commission and others, the Ser-
vice amended its proposed plan to accelerate the
schedule for considering other marine resources to
be addressed under sanctuary management. Un-
der the new schedule, consideration of other ma-
rine resources is to begin in 2004 with a decision
on which resources to include to be made in 2005.
The Service did not adopt the Commission’s rec-
ommendations to modify the whale-watching regu-
lations or to include explicit plans for convening
annual meetings of researchers. The revised plan
was subsequently provided to the Governor of
Hawaii for approval and became effective on 9
September 2002.

Alaska Whale-Watching Regulations
On 31 May 2001 the National Marine Fisher-
ies Service adopted final rules that established a
100-yard approach limit in Alaska waters and re-
quired that vessels operate “at slow, safe speed
when near a whale.” In adopting the rule, the Ser-
vice noted that specific speed limits, as had been
recommended by the Commission in comments
provided to the Service, were not adopted because
the Service had concluded that they were not en-
forceable or practical. In this regard, it indicated
that some vessels had “clutch-in speeds” (i.e., the
slowest speed a vessel could go without disengag-
ing the engine) of 10 to 14 knots and could not
operate safely at slower speeds. The Commission
had recommended that the Service require whale-
watching vessels to travel at less than 13 knots.
The Commission wrote to the Service on 18
June 2001 questioning the rationale for its speed
provision and recommending that the rules be re-
vised to set forth specific speed limits within ex-
plicit distances around whales. The Service’s 16
October 2001 response advised that it did not plan
to revise the regulations and reiterated its conclu-
sions that specific speed limits were not enforce-
able or practical. In the opinion of the Commis-
sion, the Service’s rationale was not compelling.
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Nevertheless, the Service advised the Commission
that it likely would interpret the term slow, safe
speed as 15 knots or less.

The Commission disagreed with the Service
on its interpretation of available data, and on 27
December 2001 it again wrote to the Service. It
noted that whales have been killed or seriously in-
jured by collisions with ships traveling at 14 to 15
knots and that the Service’s interpretation of those
speeds as “slow, safe speeds” would still pose a
risk to whales. It also noted that vessels frequently
operate safely at less than their “clutch-in speed”
and requested a detailed explanation as to what
vessels had clutch-in speeds greater than 10 knots.
To the extent that using speeds slower than a cited
speed may endanger vessel safety, the Commission
noted that speed restrictions could exempt situa-
tions where vessel or human safety could be com-
promised.

Noting that the public had not had an oppor-
tunity to comment on the speed restriction adopted
by the Service, the Commission therefore recom-
mended that the Service develop and seek public
comments on a revised rule limiting approach
speeds to 12 knots within a one-half mile of any
humpback whale in inland waters and within a mile
in offshore waters of Alaska. Italso recommended
that a provision be added to the rules to require
the posting of approach rules aboard whale-watch-
ing vessels so that passengers would be aware of
the provisions and vessel operators would be less
likely to violate them. Finally, the Commission
noted that the Service had no requirements for
vessel operators to report to the Service when they
knowingly hit a whale. The Commission therefore
recommended that the Service develop regulations
to require such reporting,

On 30 April 2002 the Service responded to
the Commission’s letter. The Service noted that it
would continue to monitor interactions between
whales and vessels in Alaska, but that it did not
have data to determine that there was a need to
modify the approach rules at this time. The Ser-
vice also noted that enforcement constraints were
its primary concern about citing a specific speed
limit and that such concerns were expressed by its
office of enforcement and the Coast Guard’s 17th
District. The Service further noted that most
whale-watching vessels in Alaska had a top speed
of 20 knots. It may therefore be difficult to argue
that 15 knots is indeed slow. Nevertheless, the
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letter stated that the Service believed that “a suffi-
cient case for violations could be made for vessels
traveling above the 12-15 knot range.”

With regard to identifying vessels that have
clutch-in speeds greater than 10 knots, the Service
stated that some Coast Guard vessels had such
clutch-in speeds. It did not dispute the
Commission’s understanding that such vessels
could operate safely below their clutch-in speeds.
It therefore remains unclear why the Service con-
cluded that a speed limit of 12 knots is impracti-
cal. With regard to requiring that commercial
whale-watching operators post approach rules, the
Service noted that brochures and placards are cur-
rently distributed to vessel operators to provide to
their customers and to post and that it conducts
regular training sessions with tour companies to
explain approach guidelines and regulations. Con-
cerning the recommendation on requiring reports
of collisions that kill or seriously injure whales,
the Service noted that it would consider the rec-
ommendation further.

Stock Structure

During its November 2001 annual meeting,
the Commission considered information from re-
cent photo-identification analyses that suggests that
humpback whales in the central North Pacific popu-
lation are partitioned into relatively discrete groups
of whales that use individual feeding grounds (e.g,,
southeastern Alaska, Prince William Sound, the
Kodiak Island area, and the eastern Aleutian Is-
lands area). For example, of 287 whales photo-
graphed in southeastern Alaska between 1990 and
1993, only four were observed on other Alaska
feeding grounds. Thus, although whales using dif-
ferent feeding grounds may interbreed on the win-
ter calving grounds in Hawaii, whales in different
feeding grounds seem to form discrete subpopula-
tion units.

With little exchange between feeding groups,
the replacement of animals lost from any one group
by those of another group is likely to occur very
slowly. For this reason, the Alaska Scientific Re-
view Group (a group of marine mammal experts
that helps the Service review and update Alaska
marine mammal stock assessment reports) recom-
mended in December 2000 that the Service de-
velop separate population estimates and potential
biological removal levels for each identified sum-
mer feeding area.
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The Marine Mammal Commission concluded
that this recommendation had merit. Therefore,
by letter of 27 December 2001, the Commission
expressed the view that, when there is strong evi-
dence that the loss of a regional group of marine
mammals is unlikely to be replaced within a few
generations by members of the same species from
surrounding areas, the Service should treat that
group as a separate management unit for purposes
of preparing marine mammal stock assessment re-
ports. It also noted, however, that subdivisions
into such units be approached cautiously. It noted
that such decisions seem warranted only when there
is strong evidence to indicate that members of a
group exhibit a high degree of site fidelity and dis-
creteness from other population components, that
they represent an ecologically significant part of
the regional ecosystem, that immigration from other
areas is not likely to occur for at least several gen-
erations, and that their geographic extent comprises
a significant part of the population’s overall range.
Noting that groups using at least some Alaska feed-
ing grounds appear to meet these criteria, the Com-
mission recommended that the Service develop
separate stock assessments for the humpback
whales using southeastern Alaska, Prince William
Sound, and, if information warrants, other Alaska
feeding areas.

In its 30 April 2002 response, the Service
noted that, although southeastern Alaska appears
to support a discrete group of whales, some infor-
mation suggests that whales using more westerly
feeding areas, including Prince William Sound, may
move between feeding areas. Given the Scientific
Review Group’s recommendation, it advised that
the Service’s National Marine Mammal Laboratory
would likely be receiving funds in 2002 to update
abundance estimates for the total central North
Pacific population and for that portion that for-
ages annually in southeastern Alaska. The Service
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also noted that it hoped to provide that informa-
tion to the review group in the fall of 2002 to help
draft the 2003 stock assessment reports.

The Alaska Scientific Review Group met on
4-5 November 2002 and, among other things, re-
viewed information on the central North Pacific
humpback whale population. In preparation for
the meeting, the Service provided funds to the
University of Alaska to develop an estimate of the
portion of the North Pacific stock that feeds in
southeastern Alaska. Although final results of the
work were not available in time for the meeting,
the group recommended an approach for revising
the population’s stock assessment report such that
the feeding group of humpback whales in south-
eastern Alaska would continue to be recognized as
part of the central North Pacific stock, but that a
separate potential biological removal (PBR) level
would be calculated for the whales feeding in south-
eastern Alaska. The PBR level is an estimate of
the number of whales that can be removed from a
stock annually (other than by natural causes) while
still maintaining a high degree of assurance that it
will increase toward or remain at its optimum sus-
tainable population level. New abundance and
growth rate estimates for the southeastern Alaska
feeding group, which are needed to calculate the
PBR level, are expected to be incorporated into
the draft stock assessment reports that will be made
available in 2003.

As a related matter, Service scientists and
collaborators met in December 2002 to begin plan-
ning a North Pacific—wide research project on the
structure of populations, levels of abundance and
status of humpback whales in the Pacific. If fund-
ing can be secured, the project will be initiated in
2003. If successfully completed, the project could
provide much information for revising and improv-
ing the North Pacific Ocean humpback whale stock

assessments.
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Killer Whales in the
Eastern North Pacific
(Orcinus orca)

Killer whales occur in all oceans of the world
but are more abundant in temperate and colder
waters within 800 km (500 mi) of coasts. In the
North Pacific, killer whales are divided into three
nonassociating forms or ecotypes referred to as
“resident,” “transient,” and “offshore.” Resident
and transient forms show distinctive differences
in genetic composition, morphology, diet, ecology,
distribution, movement patterns, and social struc-
ture. The offshore form is less well described, but
appears to be more closely related to the resident
form than to the transient form. One of the more
notable differences among these forms is their diet.
All killer whales are considered top-level preda-
tors, but the diet of resident killer whales appears
to be composed of fish, whereas the transient form
appears to prey primarily on marine mammals. The
diet of the offshore form has not been character-
ized but is assumed to be fish.

Within each of these three ecotypes, killer
whales in the eastern North Pacific (Fig. 12) are
divided into vatious stocks, each of which also ex-
hibits structure in the form of social groups. Resi-
dent whales occur in associations of matrilineal
groups, which generally include fewer than 40 in-
dividuals, although large aggregations involving

multiple pods may also occur. The social struc-
ture and reproductive behavior of transient killer
whales appears to be more variable. They are gen-
erally found in small groups (fewer than 10 indi-
viduals) but also may occur as solitary animals or
in temporary pairs. Offshore killer whales, on the
other hand, tend to occur in large groups of 25 to
75 individuals. The reasons for these differences
are not well understood but may reflect foraging-
related natural selection over evolutionary time pe-
riods or adaptations to foraging conditions over
shorter ecological time periods. For each ecotype,
association in groups presumably facilitates coop-
erative behavior (e.g., hunting, calf-rearing). Group
cohesion may be maintained by a range of behav-
iors, including the production of a number of dif-
ferent sounds that are presumably used by killer
whales for communication, orientation, and forag-

ng.

Stock Structure, Abundance,

Trends, and Status

The National Marine Fisheries Service cur-
rently recognizes five killer whale stocks in the
eastern North Pacific: (1) a northern resident stock
(British Columbia through Alaska), (2) a southern
resident stock (inland waters of Washington State
and southern British Columbia), (3) a transient
stock (Alaska to Cape Flattery, Washington), (4) a
California/Oregon/Washington Pacific coast stock
(Cape Flattery, Washington, through California),

Figure 12. Two resident killer whales near Harrow Strait in the Pacific Northwest. (Photo by Brad Hanson,

courtesy of the National Marine Mammal Laboratory.)
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Figure 13. North Pacific killer whale distibution. Figure inset illustrates the wide distribution of killer whale
stocks in the eastern North Pacific. The larger background figure shows distribution of the southern resident
killer whale stock in Puget Sound, a larger view of the small square in the inset figure.

and (5) an offshore stock (southeastern Alaska
through California). The Service’s minimum popu-
lation estimate for the northern resident stock is
723 animals. The minimum estimate for the south-
ern resident stock is 78 animals, which is a decrease
of 19 animals since 1995. The minimum estimate
for the transient stock is 346 whales. Abundance
has not been estimated for the California/Oregon/
Washington coastal stock. The minimum abun-
dance estimate for the offshore stock is 209. Trends
for the northern resident stock, transient stock,
California/Oregon/Washington coastal stock, and
offshore stock cannot be described based on the
available data. Trends for the southern resident
stock are described below, as are trends for the AT
population of transient killer whales from Prince
William Sound area.

None of these recognized stocks is listed as
threatened or endangered under the Endangered
Species Act or designated as depleted under the
Marine Mammal Protection Act. However, the sta-
tus of killer whale stocks in the eastern North Pa-
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cific has become an issue of considerable concern
in the past few years due to their potential role as
predators and their interactions with, and vulner-
ability to, human activities. These issues have been
confounded by the fact that scientists are now de-
scribing subgroups within these stocks based on
genetic, geographic, social, morphological, ecologi-
cal, or other characteristics, and the level of pro-
tection they should be afforded under the Marine
Mammal Protection Act and the Endangered Spe-
cies Act is a matter of debate.

Killer Whale Predation

Predation on Other Marine Mammals—
Killer whale predation is the leading hypothesis for
the decline of the northern sea otter in the central
Aleutian Islands region. Such predation also may
be a factor in other areas of decline (Alaska Penin-
sula west through the Aleutian Islands, Kodiak Ar-
chipelago, Pribilof Islands, and Bristol Bay area)
although direct evidence is lacking. The hypoth-
esis is that transient killer whales have increased
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their predation of sea otters to compensate for
declining availability of other prey, including Steller
sea lions. Killer whale predation is also consid-
ered a possible contributing factor in the decline,
or lack of recovery, of the western population of
Steller sea lions in recent years. However, data
required to confirm these hypotheses are not avail-
able in sufficient detail. ~ The circumstantial evi-
dence is stronger with respect to the decline of
sea otters in the central Aleutian Islands although
additional research is needed in both cases. In par-
ticular, data are needed on the rate of killer whale
predation on sea lions and sea otters from direct
observations or inferred from better information
on killer whale abundance, trends, and diet. Re-
search programs to address these questions are
being initiated by the National Marine Fisheries
Service (with respect to Steller sea lions) and the
Fish and Wildlife Service (with respect to north-
ern sea otters). Continued long-term support for
these programs will be necessary if they are to pro-
vide the needed information.

Predation on Fishes Taken in Commer-
cial Fisheries—In the southeastern Bering Sea and
Prince William Sound, killer whales interact with
longline fisheries for Pacific halibut, sablefish, and
Greenland turbot. The whales sometimes damage
or remove fish and damage gear. Studies of such
depredation in the 1980s indicated that the killer
whales tended to target the larger fish caught, that
depredation occurred on at least 20 percent of bot-
tom longline sets in the southeastern Bering Sea,
and that an estimated 25 percent of the total catch
was lost in Prince William Sound. A review of
killer whale/longline interactions in the 1980s sug-
gested that this phenomenon was spreading to the
Aleutian Islands. Longline fisheries exist through-
out the Aleutian Islands and along the continental
shelf break (200-m isobath) in the Bering Sea. Such
interactions may spread as killer whales learn to
take advantage of the foraging opportunities pre-
sented by longlines with hooked fish.

In turn, the whales may be injured by inges-
tion of hooked fish, entangled in the longline gear,
or shot by fishermen. The Service estimates that
between 1995 and 1999 the average number of
killer whale mortalities resulting annually from such
interactions in the Bering Sea/Aleutian Islands re-
gion was about 0.8 whales. Estimated killer whale
mortality due to groundfish fisheries during the
same period was similar, suggesting an average to-
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tal mortality rate of about 1.4 whales per year in
the Bering Sea and Aleutian Island region. How-
ever, surveys conducted in 1992 by the Service
also indicated that 8 of 182 killer whales observed
in the Bering Sea and Gulf of Alaska exhibited
evidence of gunshot wounds. The mortality rate
from such wounds is unknown. In Prince William
Sound, 8 of the 35 whales in the AB pod, which is
involved in most fishery interactions, were lost
between 1986 and 1988. Some of those losses
may have been due to gunshot wounds although
shooting was prohibited after 1986. An additional
13 whales were lost from this pod after the Exxon
Valdez oil spill.

A variety of techniques has been tried to re-
duce or eliminate such interactions, including
acoustic deterrents (e.g., “bang pipes” and seal
bombs) and modified fishing procedures, such as
operating vessels in teams that alternately retrieve
lines so that one crew can keep animals away while
the other retrieves hooked fish. To date, none of
these techniques has proven to be particulatly suc-
cessful. As described in Chapter VIII, the Marine
Mammal Commission provided support for a 2002
workshop to develop measures to mitigate inter-
actions between cetaceans and longline fisheries.

Vulnerability to Human Activities
Southern Resident Killer Whale Stock—
Southern resident killer whales occur primarily in
the inland waters of Puget Sound and southern
British Columbia, and occasionally range as far
south as California (Fig. 13). Status of the stock
before the 1960s is unknown, but it may well have
been reduced at that time due to indiscriminate
shooting, which was known to occur, and other
human-related mortality. In the 1960s and eartly
1970s the stock was diminished by the live cap-
ture and removal of at least 48 whales for aquari-
ums and display facilities. Abundance in 1974 was
71 whales (Fig. 14). The stock began to recover in
the mid- and late 1970s, declined during the early
1980s, and then recovered to 97 whales in 1995.
Since 1995 the stock has declined by about 20 per-
cent, and abundance in 2001 was 78 whales. This
recent decline appears to have resulted from de-
creases in both fecundity and survival although the
change in survival appears to be the more signifi-
cant factor. The decrease in survival is particu-
larly worrisome because it has involved not only
immatutre animals, but also mature females. Ma-



Marine Mammal Commission — Annual Report for 2002

110 - structure and the
100 - probability of

. oo extinction of the
& i | southern resident
E stock. On 28
£ 0 February 2002
&0 the Service sent

50 the draft report
&‘,\h @b @% &@ &,brp &,bh &,bb .3'6% &q::. &qm &qh &q'::. &q% @ﬁm @ﬁfu ::)efa n;l:) él ee VII\ZZ
Year rine Mammal

Figure 14. Southern resident killer whale abundance, 1974-2002.

ture females usually have a high probability of sur-
vival and are critical to the stock’s ability to re-
cover because of their role in reproduction.

Shortage of prey, exposure to contaminants,
and disturbance have been identified as three hu-
man-related factors that may be contributing to the
recent decline of the southern resident stock.
Salmon, particularly chinook salmon, appear to be
the major prey of these fish-eating resident killer
whales. Comparisons of historical and current
chinook salmon levels in this region suggest that
their numbers have declined markedly, perhaps by
50 to 70 percent or more, throughout the range of
the southern resident stock. As top-level preda-
tors, these whales also carry high levels of con-
taminants accumulated through the food chain. The
manner and extent to which these contaminants
affect the whales is unknown, but they may affect,
among other things, immune system function and
reproduction. In addition, southern resident killer
whales are exposed to a variety of potential hu-
man-related disturbances from shipping, fishing,
recreational boating, and whale-watching. Here,
too, the manner and extent to which such poten-
tial forms of disturbance affects these whales are
unknown, but such disturbance may affect their
distribution and habitat use patterns, behavior, or
ability to communicate using sound.

On 1 May 2001 the Center for Biological Di-
versity and other groups petitioned the National
Marine Fisheries Service to list the southern resi-
dent stock as endangered or threatened under the
Endangered Species Act and to designate critical
habitat for the stock. On 13 August 2001 the Ser-
vice published a notice in the Federal Register, tind-
ing that listing may be warranted. It convened a
biological review team to assess killer whale stock

54

Commission
with a request
for comments.
The draft report indicated that the probability of
extinction of the southern resident stock was
greater than 10 percent over the next 100 years
and greater than 85 percent over the next 300 years
if the current trend continues. However the con-
clusion of the report hinged on the question of
whether the southern resident stock constitutes a
“distinct population segment,” which it had previ-
ously interpreted (with the Fish and Wildlife Ser-
vice [Federal Register 61:4722]) to be a segment that
must be “discrete” from other populations and “sig-
nificant” to the taxon (species or subspecies) to
which it belongs. Ample evidence indicates that
the stock is a discrete unit. Thus, the issue was
whether it is significant to its taxon. The review
team “could not identify with any certainty the true
taxa for killer whales.” Nonetheless, the team con-
cluded that the southern resident stock was not
significant and therefore did not constitute a dis-
tinct population segment.

In reaching its conclusion, the review team
relied on four criteria established by the joint policy
statement for determining significance:

(1) persistence of the discrete population seg-
ment in an ecological setting unusual or unique for
the taxon;

(2) evidence that loss of the discrete popula-
tion segment would result in a significant gap in
the range of the taxon;

(3) evidence that the discrete population seg-
ment represents the only surviving natural occur-
rence of a taxon that may be more abundant else-
where as an introduced population outside its his-
toric range; and

(4) evidence that the discrete population seg-
ment differs markedly from other populations of
the species in its genetic characteristics.
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The team also noted that other criteria may
be used, as appropriate. The evaluation of these
criteria depends heavily on the taxonomic status
of killer whales.

In a 22 March 2002 letter to the Service, the
Marine Mammal Commission commented that the
outdated state of killer whale taxonomy appears
to undermine the rationale for the preliminary con-
clusion that the southern resident stock is not sig-
nificant. The Commission suggested that the Ser-
vice consider additional information as to whether
the stock is significant. In particular, the Commis-
sion recommended that the Service review the find-
ing and purpose of the Endangered Species Act,
wherein Congtress recognizes the esthetic, ecologi-
cal, educational, historical, recreational, and sci-
entific value of various species to the nation and
its people, and establishes as a purpose of the Act
the conservation of the ecosystems upon which
threatened and endangered species depend. In view
of the uncertainty regarding the taxonomic status
of killer whales and the importance of such infor-
mation in the Service’s rationale, the Commission
also recommended that the Service act in a pre-
cautionary manner to ensure recovery and conser-
vation of the southern resident killer whale stock.

On 1 July 2002 the Service published its final
determination that listing of the southern resident
killer whale stock was not warranted at this time
and under its current taxonomic status because it
does not constitute a species, subspecies, or dis-
tinct population segment under the Endangered
Species Act. At the same time, the Service con-
curred that “the issue of classifying Southern Resi-
dent killer whales into a particular DPS cannot be
resolved until the taxonomic structure of O. orca is
clarified.”” Therefore, the Service committed to
reconsider the taxonomy of killer whales within
four years. On the same day the Service published
a notice that it was anticipating that it would pro-
pose to designate the southern resident stock as
depleted under the Marine Mammal Protection Act
and was seeking comments on the proposed listing
and potential conservation measures. On 6 Au-
gust 2002 a group of environmental organizations
and individuals informed the Service of their in-
tent to sue the Service over its determination that
listing under the Endangered Species Act was not
warranted.
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Representatives of the Service reviewed the
status of eastern North Pacific killer whale stocks,
including the decisionmaking process regarding the
southern resident stock, at the Marine Mammal
Commission’s annual meeting on 8—10 October
2002.  On 18 November 2002 the Commission
wrote to the Service to provide additional com-
ments and recommendations pertaining to the
southern resident stock. The Commission again
questioned the use of current taxonomy of killer
whales as a basis for denying protection to the stock
under the Endangered Species Act. With regard
to the four criteria used to determine “‘significance,”
the Commission pointed out that it could be rea-
sonably argued that the southern resident stock
occupies an ecological setting unique for the spe-
cies because it is the only resident stock along the
entire Pacific coast of Washington, Oregon, and
California.

The Commission also pointed out that the loss
of this stock could result in a significant gap in the
range of the taxon because transient, offshore, or
other resident killer whales with overlapping or
adjacent distributions may not expand into the
range of the southern resident stock if it were ab-
sent. It is not clear, for example, that other
ecotypes could replace southern residents because
they differ significantly in behavior and ecological
requirements. There is no evidence of such ex-
pansion to date, nor is there evidence that south-
ern resident whales have excluded them from do-
ing so. Because the Service committed to conduct
a review of killer whale taxonomy within four years,
the Commission also recommended that the Ser-
vice develop a plan for carrying out this review
and for ensuring that the information needed to
make a more informed decision is available for the
review.

With regard to the Service’s notice of pro-
posed rulemaking to designate the southern resi-
dent stock of killer whales as depleted under the
Marine Mammal Protection Act, the Commission
concurred that the available evidence is sufficient
to demonstrate that the stock is below its optimum
sustainable population range and warrants such
designation. Because the same information used
to determine that the stock is depleted may be used
to determine when that designation is removed
(i.e., the stock has recovered), the Commission rec-
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ommended that the Service proceed with the des-
ignation but postpone a determination of the re-
covery level until it has had time to conduct an
adequate review of the literature to provide the
best science-based estimate of the recovery level.

Finally, the Commission commented on the
similarities and distinctions between listing the
stock under the Endangered Species Act and des-
ignating it as depleted under the Marine Mammal
Protection Act. The foremost distinction is the
consultation requirement under section 7 of the
Endangered Species Act, which provides an ex-
plicit mechanism for identifying, evaluating, and
modifying (if required) federal actions that may
jeopardize a listed species or destroy or adversely
modify its critical habitat. Section 7 consultation
does not have a counterpart under the Marine Mam-
mal Protection Act, and by declining to list the
southern resident stock under the Endangered Spe-
cies Act, the Service had failed to avail itself of
this important tool for identifying and addressing
threats to the stock and its habitat. The Commis-
sion also noted that designation of critical habitat
and consultations on federal actions under the En-
dangered Species Act provide clear and direct
mechanisms for protecting habitat of threatened
and endangered species. The Marine Mammal
Protection Act addresses habitat concerns more
broadly and provides a mechanism under which
the Service may develop and implement conserva-
tion and management measures for areas of eco-
logical significance. The Commission therefore
recommended that the Service use its authority to
protect important habitat as it develops a conser-
vation plan for the southern resident killer whale
stock.

On 18 December 2002 the Center for Bio-
logical Diversity, Friends of the San Juans, People
for Puget Sound, the Orca Conservancy, Ocean
Advocates, Earth Island Institute, Ralph Munro,
and Karen Munro filed suit against the National
Marine Fisheries Service and the Department of
Commerce. The plaintiffs challenged the Service’s
determination that listing under the Endangered
Species Act was not warranted.

AT1 Group of Transient Whales—The AT1
group of transient killer whales occurs in Prince
William Sound and the Kenai fjords. They feed on
marine mammals, and Dall’s porpoises and harbor
seals are thought to be major prey. When first as-
sessed in 1984, the group consisted of 22 animals.
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Currently, the group has declined to nine animals
(five females and four males). The cause(s) of the
decline have not been confirmed, but suspected
causes include the Exxon VValdez oil spill, exposure
to other contaminants, reduction in prey availabil-
ity (see Chapter III, section on harbor seals in
Alaska), and human-related disturbance.

On 14 November 2002 the Alaska Center for
the Environment, Alaska Community Action on
Toxics, Center for Biological Diversity, Coastal Coa-
lition, Defenders of Wildlife, Eyak Preservation
Council, and the National Wildlife Federation pe-
titioned the National Marine Fisheries Service to
designate the AT1 group of transient killer whales
as depleted under the Marine Mammal Protection
Act. On 22 November 2002 the Service published
a notice of the availability of the petition and so-
licited comments on it.

In a 23 December 2002 letter to the Service
the Marine Mammal Commission commented that
the question of whether the AT1 group should be
designated as depleted appears to hinge on two
questions: Does the AT1 group constitute a stock
and is the AT1 group below its optimum sustain-
able population level. The Marine Mammal Pro-
tection Act defines a “population stock” or “stock”
as “a group of marine mammals of the same spe-
cies or smaller taxa in a common spatial arrange-
ment, that interbreed when mature.” The Alaska
Scientific Review Group had previously reviewed
evidence that AT1 is a separate stock and, in a 13
December 2001 letter, recommended that the Ser-
vice recognize it as such. The Commission con-
curred with the scientific review group.

The limited information available to address
the second question suggests that the AT1 group
is below its optimum sustainable population level.
The group consisted of 22 animals in 1984. As-
suming that (1) 22 is a minimum indicator of the
environmental carrying capacity for this group, and
(2) the lower limit of the optimum sustainable
population occurs at 60 percent of the carrying
capacity (an assumption previously used by the
Service for other marine mammals), then the cur-
rent abundance of nine animals is less than the
optimum sustainable population level.

The Commission’s letter regarding the AT1
group recognized that the designation of such a
small group of animals as a stock would require a
new management approach with new challenges.
The designation of the group as depleted and sub-



Chapter III — Species of Special Concern

sequent management actions would also be con-
founded by a number of sources of uncertainty,
including the relationships of the AT1 group to
other killer whale groups, and the multiple factors
that may have led to its decline. In view of these
and other sources of uncertainty, the Marine Mam-
mal Commission recommended to the Service that
it take a precautionary approach to management
of the AT1 group and designate it as depleted.

Future Research and Management

In its 18 November 2002 letter to the Na-
tional Marine Fisheries Service, the Marine Mam-
mal Commission emphasized the need for a sus-
tained long-term research program on killer whales
in the eastern North Pacific. The role of these
animals as top predators and their vulnerability to
human interactions had led to a number of signifi-
cant concerns that are difficult to address in the
absence of baseline life history and demographic
information on these animals. In its letter, the
Commission noted that future support is needed
for studies of their biology, taxonomy, population
dynamics, and ecology. Although these animals
may have substantial influence on North Pacific
ecosystems, they also may be vulnerable to changes
occurring in these ecosystems as a result of natu-
ral factors or human activities. If, for example, the
prey of transient killer whales in the Gulf of Alaska
and Aleutian Islands region has declined signifi-
cantly due to the removal of large numbers of large
whales and the nearly 90 percent decline of Steller
sea lions, then killer whales may have been forced
to switch to secondary prey (e.g., sea otters) with
significant effects on their foraging success (e.g,
energy balance), reproduction, survival, and, ulti-
mately, population trends. The evidence collected
in recent surveys suggests far fewer transient killer
whales than expected. The low number of
sightings may indicate that transient killer whale
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numbers in this region are, in fact, depleted. For
these and other reasons, the Marine Mammal Com-
mission recommended to the Service that it de-
velop a long-term research plan for North Pacific
killer whales to provide the level of information
needed to understand their population trends and
their role in North Pacific ecosystems and to de-
velop conservation programs needed to provide a
suitable level of protection to ensure that they re-
main functioning elements of those ecosystems.

Rescue and Release of A73

AT31s a two-year-old female killer whale from
the A pod of the northern resident stock in Cana-
dian waters. In the summer of 2002 she was ob-
served alone, and presumably orphaned, for sev-
eral months in Puget Sound, where she had begun
to interact with vessels and ferries. Out of con-
cern for her health and poor prospects for her sur-
vival as a lone animal, the National Marine Fisher-
ies Service decided in late May 2002 to capture
her for rehabilitation and release back in her home
waters. On 14 June 2002 she was captured and
transported to a National Oceanic and Atmospheric
Administration facility near Seattle, where she re-
ceived medical care and was fed a diet of salmon.
After treatment for parasites and bacterial infec-
tion, she was cleared for release. On 13 July she
was transported by ferry to a facility in northern
Vancouver. She began interacting almost immedi-
ately with killer whales in the area and was released
the next day. Before release, the whale was tagged
to allow tracking of her movements. Since then,
she has been observed with other whales on nu-
merous occasions and appears to be faring well.
The rescue and release effort appears to have been
a successful collaboration of the Service, Canada’s
Department of Fisheries and Oceans, the
Vancouver Aquarium, and whale advocacy groups.



Marine Mammal Commission — Annual Report for 2002

Cook Inlet Beluga Whale
(Delphinapterus leucas)

Beluga whales are found in seasonally ice-cov-
ered waters throughout arctic and subarctic regions.
With the exception of those in Cook Inlet and ad-
jacent waters of the northern Gulf of Alaska, most
beluga whales in U.S. waters are thought to winter
in the Bering Sea in open leads and polynyas in the
pack ice. In spring and summer, they are found in
coastal areas or the offshore pack ice. Five stocks
are recognized in U.S. waters based on the species’
discontinuous summer distribution and on mito-
chondrial DNA analyses that indicate clear genetic
differences among animals using different summer-
ing areas. The five stocks are named after their
primary summering areas, which are located in
Cook Inlet, Bristol Bay, the eastern Bering Sea, the
eastern Chukchi Sea, and the Beaufort Sea.

The most isolated population of beluga whales
in US. waters is found in Cook Inlet and is sepa-
rated from the other four summer populations by
the Alaska Peninsula. Because of their proximity
to Anchorage, beluga whales in Cook Inlet are ex-
posed to the largest urban coastal area in Alaska.
Analyses by the National Marine Fisheries Service
of beluga whale sightings in Cook Inlet over the
past 30 years indicate that the stock’s summer range
has contracted substantially in recent years. Com-
pared with sightings in the 1970s and
1980s, animals are rarely seen now in

years. The 1999 surveys yielded an abundance
estimate of 367 (CV = 0.14), somewhat higher but
not significantly different than the 1998 estimate.
The 2000 surveys produced the lowest index count
(184 whales) since systematic surveys began. How-
ever, when corrected to account for missed whales
and missed groups of whales, the 2000 estimate
was 435 whales. The coefficient of variation
around this estimate (0.23) again was rather large
and it is likely that the apparent increase in the
abundance estimate for the stock between 1999
and 2000 was the result of interannual variation in
the survey results, rather than growth in the popu-
lation. This is borne out by the results of the 2001
and 2002 surveys. For 2001 the Service estimated
the stock to number 386 whales (CV = 0.087).
The range of estimates within the 95 percent con-
fidence interval was 325 to 459 whales. The 2002
surveys produced an index count of 192 beluga
whales. When that count is corrected to account
for whales missed during the surveys, the best es-
timate of stock abundance is 313 beluga whales
(CV = 0.12). The ranges of estimates within the
95 percent confidence interval is 248 to 396
whales. Although lower than the estimates of stock
size obtained in recent years, the difference between
the 2002 estimate and those for 1998-2001 is not
statistically significant. Abundance estimates dat-
ing back to 1994, and the confidence limits around
those estimates, are provided in Figure 15.
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Figure 15. Abundance estimates of the Cook Inlet stock of beluga
whales. (Data provided by the National Marine Fisheries Service.)
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Stock Assessment

Under the Marine Mammal Protection Act,
the National Marine Fisheries Service is required
to prepare a stock assessment for each marine mam-
mal stock under its jurisdiction that occurs in U.S.
waters. These assessments are to be updated an-
nually for strategic stocks, such as the Cook Inlet
beluga whale, which is considered strategic because
it has been designated as depleted. The Service
published a notice of availability of its 2001 final
assessment for Cook Inlet beluga whales on 8
March 2002. The Service made available the draft
2002 assessment for this stock, along with those
for the other marine mammal stocks under its ju-
risdiction, for public review and comment on 19
April 2002.

One issue that has been somewhat contro-
versial for this stock is what recovery factor to use
for calculating the stock’s potential biological re-
moval level. This calculation is based on the stock’s
estimated minimum population size, its maximum
net productivity rate, and a recovery factor rang-
ing from 0.1 to 1.0, depending on the status of the
stock. The potential biological removal level is
the maximum number of animals, not including
natural mortalities, that can be removed from the
stock while providing reasonable assurance that it
will recover to or remain within its optimum sus-
tainable population level. The Alaska Scientific
Review Group, appointed by the Service to pro-
vide advice on the status of Alaska marine mam-
mal stocks, meets at least once a year to evaluate
information on the Cook Inlet beluga whale stock.
At its meeting in April 1999 the group evaluated
information concerning the Cook Inlet beluga
whale population and concluded that it should be
considered a “high risk” stock because of its low
abundance, declining trend, limited range, and sus-
ceptibility to catastrophic events. As a result of
that review, the scientific review group recom-
mended that the National Marine Fisheries Service
use a recovery factor of 0.1 when calculating the
potential biological removal level for this stock.
Despite this advice, the Service’s stock assessment
report used a recovery factor of 0.5. Subsequent
reports, including the final 2001 report and the 2002
draft report, used a recovery factor of 0.3, which
is halfway between the 0.1 recovery factor gener-
ally used for endangered species and the factor of
0.5 associated with depleted and threatened stocks.
Using this value and the minimum population esti-
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mate of 360 whales obtained in 2000, the Service
calculated a potential biological removal level of
2.2 whales for this stock in the draft 2002 assess-
ment.

The Commission submitted comments on the
draft assessments on 24 July 2002. One of the
general observations made by the Commission was
that many of the reports, particularly those for
stocks in Alaska, concluded that a particular ac-
tivity was not affecting the marine mammal stock
because no data existed to document a potential
impact, even when no investigation of the issue
had been conducted. The Commission pointed out
that such conclusions depended, in part, on the
power of the monitoring efforts being made to de-
tect such effects and recommended that the reports
discuss such efforts, rather than establishing a “no-
effect” determination as the default conclusion.

This was a problem noted by the Commis-
sion in its specific comments on the draft assess-
ment report for Cook Inlet beluga whales. In this
regard, the Commission pointed out that the re-
port indicated that three large stranding events that
had occurred between 1996 and 1999 had not re-
sulted from human causes. However, the report
did not discuss the nature and extent of the efforts
undertaken to determine the cause or causes of
the strandings. Similarly, the Commission noted
that the apparent lack of adverse effects on beluga
whales by municipal, commercial, and industrial
activities may reflect the level of investigation of
those factors rather than the fact that such effects
were not occurting,

Native Subsistence Harvest

Section 101(b) of the Marine Mammal Pro-
tection Act allows Alaska Natives to take marine
mammals for subsistence purposes or for making
and selling handicrafts provided that the taking is
not done in a wasteful manner. Only if a stock has
been determined to be depleted or has been listed
as endangered or threatened may any other limits
be placed on such taking. The National Marine
Fisheries Service designated the Cook Inlet stock
of beluga whales as depleted in May 2000.

According to figures derived from a variety
of sources and provided by the Alaska Beluga
Whale Committee (a group made up of Alaska
Native beluga whale hunters and biologists), the
estimated subsistence harvest of beluga whales
from Cook Inlet averaged about 15 animals per year
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between 1990 and 1994. It is generally accepted,
however, that this figure underestimates the take
because it does not include all beluga hunters us-
ing the Cook Inlet area or all animals that were
struck and lost. The Cook Inlet Marine Mammal
Council, a Native group formed in 1992, estimated
that more than 30 whales were taken annually by
subsistence hunters in Cook Inlet from 1990
through 1994.

The most thorough surveys of beluga whale
subsistence harvests in Cook Inlet were undertaken
in 1995 and 1996 by the Cook Inlet Marine Mam-
mal Council. The Council reported that 70 whales
were taken in 1995, including 26 that were struck
and lost. The kill in 1996 was estimated to be 98
to 147 whales, including an estimated 49 to 98
whales struck and lost. In 1997, 70 whales were
estimated to have been taken, of which an esti-
mated 35 were struck and lost. The National Ma-
rine Fisheries Service estimates that 42 whales
were taken in 1998 although other information,
including an unverified report of 20 whales taken
during one weekend in June by hunters from out-
side the Cook Inlet region, suggests that the actual
number may have been much larger. Taking at these
unsustainable levels resulted in about a 50 percent
reduction in Cook Inlet beluga whale numbers dur-
ing the 1990s.

The imprecision of the estimates of subsis-
tence taking during much of the 1990s prompted
the Commission and others to recommend that the
National Marine Fisheries Service adopt marking
and tagging regulations, as provided for by section
109()) of the Marine Mammal Protection Act. In
response, the Service promulgated such regulations
in 1999, requiring Alaska Native hunters to report
each Cook Inlet beluga whale landed and to present
the lower left jawbone of the whale for marking,
Since establishment of the reporting and marking
requirements, however, there have only been two
reported landings of beluga whales.

Part of the impetus for the increased number
of beluga whales being taken was the availability
of commercial outlets for beluga whale muktuk (a
popular Native food composed of the skin and
blubber of the whale) in Anchorage. The National
Marine Fisheries Service has determined that such
sales are authorized under the provision of section
101(b) of the Marine Mammal Protection Act that
allows edible portions of marine mammals taken
by Alaska Natives for subsistence purposes or for
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the creation of authentic Native handicrafts to be
sold in Native villages and towns. Under the
Service’s interpretation of the Marine Mammal
Protection Act, Anchorage is considered to be a
Native village. Because of the demand for muktuk,
beluga whales taken near Anchorage had a signifi-
cant cash value. Before 1999 some hunters re-
portedly took large numbers of beluga whales for
the muktuk, which they sold privately or at Native
food stores in Anchorage.

The overharvest and precipitous decline of
the Cook Inlet beluga whale has led to a number
of actions to prevent further decline and to bring
about the eventual recovery of the stock. At first,
action was limited to a decision by some hunters
to refrain voluntarily from taking whales. Subse-
quently, a free-standing legislative provision was
enacted as part of the 1999 Emergency Supple-
mental Appropriations Act, Public Law 106-31,
that prohibited until 1 October 2000 the taking of
a beluga whale from the Cook Inlet stock unless
authorized by a cooperative agreement between the
National Marine Fisheries Service and an Alaska
Native organization. Allowing the Service to limit
the taking of Cook Inlet beluga whales for a 16-
month period was believed to provide sufficient
time for the agency to either (1) conclude a com-
prehensive co-management agreement with Native
hunters or (2) list the stock as endangered or threat-
ened under the Endangered Species Act or as de-
pleted under the Marine Mammal Protection Act
and complete a rulemaking to restrict the hunt.

In October 2000 the Service published pro-
posed regulations to govern the hunting of Cook
Inlet beluga whales under the Marine Mammal Pro-
tection Act. When it became apparent that the
Service could not conclude the rulemaking quickly
enough to provide the needed protection to the
stock, Congress passed a revised provision in De-
cember 2000. That provision, enacted as section
627 of Public Law 106-553, extended indefinitely
the prohibition on hunting Cook Inlet beluga whales
unless authorized by the National Marine Fisher-
ies Service through a cooperative agreement. As
discussed below, the rulemaking to establish har-
vest limits has yet to be completed.

As a result of these actions, no beluga whales
were reported to have been taken during the 1999
season. Although the Service entered into a coop-
erative agreement with the Cook Inlet Marine
Mammal Council to allocate one strike to the Na-
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tive Village of Tyonek for 2000, no whale was
struck during the year. In June 2001 the Service
again entered into a cooperative agreement with
the Cook Inlet Marine Mammal Council authoriz-
ing one strike to Tyonek. This time the hunt proved
successful, with the single strike resulting in the
landing of a whale. No other taking of a Cook
Inlet beluga whale was reported during 2001. The
cooperative agreement between the National Ma-
rine Fisheries Service and the Cook Inlet Marine
Mammal Council entered into in June 2002 again
authorized the Village of Tyonek to strike one
whale. In addition, Native hunters residing in An-
chorage were authorized one strike. The Anchor-
age hunters struck and landed a large male whale
on 22 July 2002. Hunters from Tyonek tried un-
successfully to find a suitable whale during 2002.
On those occasions when whales were spotted, the
groups included calves. This prompted the hunt-
ers to proceed cautiously to ensure that a female
whale accompanied by a calf was not inadvertently
taken. As a result, no strike was made by Tyonek
village hunters during 2002.

Stock Status and Related Litigation

The National Marine Fisheries Service desig-
nated the Cook Inlet beluga whale as depleted un-
der the Marine Mammal Protection Act on 31 May
2000. The Service also determined on 22 June
2000 that listing under the Endangered Species Act
was not warranted at that time, primarily because
it believed that overharvest by subsistence hunt-
ers was the primary threat to the stock and was
being adequately addressed by limitations imposed
by Public Law 106-31 and by regulations that the
Service planned to promulgate pursuant to the
depletion designation under the Marine Mammal
Protection Act.

Dissatisfied with the Service’s reasoning, the
groups that had petitioned the Service to list the
Cook Inlet stock of beluga whales under the En-
dangered Species Act filed suit in September 2000
challenging the Service’s decision not to proceed
with a listing proposal (Cook Inlet Beluga Whale et
al. v. Daley). The court issued its ruling in the mat-
ter on 20 August 2001, finding that the Service
had acted within its discretion in declining to list
the Cook Inlet beluga whale under the Endangered
Species Act. The plaintiffs appealed the district
court ruling in October 2001. However, in July
2002, before the appellate court had considered
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the matter, the groups that had filed the case with-
drew their appeal.

Regulation of Native Harvest

Section 101(b) of the Marine Mammal Pro-
tection Act provides authority for the Service to
regulate the taking of depleted species of marine
mammals by Alaska Natives when necessary for
the conservation of the affected species or stock.
Such regulations, however, may only be prescribed
through formal rulemaking, which affords affected
Natives and other interested parties the opportu-
nity for a hearing on the record, through which an
administrative law judge develops the record of
the proceeding and subsequently provides a rec-
ommended decision to the agency. Section 103(d)
of the Act sets forth the rulemaking procedures
and the information that must be published by the
agency prior to, or concurrent with, the publica-
tion of a proposed rule. Among other things, the
agency is to make available to the public any Com-
mission recommendations provided to the Service
that relate to the regulations.

Following the Service’s designation of the
Cook Inlet beluga whale as depleted in May 2000,
it began to develop regulations to limit subsistence
taking. The Commission supported these efforts,
and in a July 2000 letter concluded that such an
action was essential to conserve the depleted stock
of beluga whales.

The Service convened a formal hearing on
5-8 December 2000 at which the proposed regu-
lations were considered. The Commission partici-
pated as one of seven parties at the hearing,

Rather than relying on an adversarial process
whereby posthearing briefs are submitted by the
parties, the presiding administrative law judge en-
couraged the parties to work cooperatively to ar-
rive at compromise solutions. Heeding that ad-
vice, the parties tentatively agreed to an interim
quota of six beluga whales over the next four years,
with four of the allowable strikes to go to the Vil-
lage of Tyonek. The parties also agreed that the
Service would convene a meeting of agency and
other scientists to design a proposal for a longer-
term, flexible management regime to be consid-
ered by the parties and to develop criteria for de-
termining when the agreed-to harvest limits should
be modified in response to unusual mortalities.

The Commission, along with representatives
of the National Marine Fisheries Service and the
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Village of Tyonek, continued to pursue discussions
to resolve these issues. These efforts culminated
in the submission on 2 October 2001 of proposed
stipulations and a draft final rule by the three par-
ties. Under that proposal, the agreement for six
strikes over four years would be formalized and an
emergency suspension provision would be added.
The parties would request that the judge retain ju-
risdiction over the issue of strike limits for 2005
and establish a process for developing a long-term,
science-based harvest regime that (1) provides rea-
sonable certainty that the population will recover
within an acceptable period of time, (2) takes into
account the uncertainty with respect to the popu-
lation dynamics and vital rates of the Cook Inlet
beluga whale population, (3) allows for periodic
adjustments of allowable strike levels based on the
results of abundance surveys and other relevant
information, (4) provides assurance that the strike
levels will not be reduced below those for 2001—
2004 unless substantial information indicates that
taking must be reduced to allow recovery of the
stock, and (5) can be readily understood by diverse
constituencies.

Under the proposed stipulations, the National
Marine Fisheries Service is to develop a proposed
schedule for accomplishing this no later than March
2004. The Service would provide funding to Alaska
Native subsistence users necessary to facilitate their
meaningful participation in that process. Related
provisions would prohibit hunting before 1 July of
any year and prohibit the taking of maternally de-
pendent calves and adults accompanied by such
calves. Further, the proposed stipulation would
recognize the need to develop objective standards
for identifying maternally dependent calves to pro-
vide sufficient guidance to hunters and enforce-
ment officials.

Under the proposal, the sale or purchase of
any part or product of a Cook Inlet beluga whale
would be prohibited except for authentic Native
articles of handicrafts and clothing made from non-
edible byproducts of legally taken whales. The pro-
posal would, however, allow customary and tradi-
tional barter and sharing practices to continue. The
parties also recognized the possible enforcement
problems that could develop if parts and products
of beluga whales from other populations were to
enter into commerce in the Cook Inlet area. In
response, the proposed stipulations would require
that all cooperative agreements authorizing the take
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of Cook Inlet beluga whales include a mechanism
to identify legally taken beluga whales from that
population (e.g., through the collection and
archiving of genetic samples). Further, the pro-
posed stipulation would ask the judge to retain ju-
risdiction over this issue and consider remedial
action if it appears that parts and products from
other beluga populations are being sold in areas
and in ways that undermine enforcement of the
restrictions on the taking and sale of Cook Inlet
beluga whales.

The three parties also developed the frame-
work for the process and criteria that would be used
to allocate strikes among Cook Inlet subsistence
hunters. Recognizing that the Natives themselves
have the greatest knowledge and understanding of
subsistence use patterns and needs, the Service
would defer to allocation recommendations that
reflect the consensus of the hunting community.
When consensus is not reached, priority would be
given to Cook Inlet tribes and hunters that demon-
strate a long-term pattern of use of and reliance
on Cook Inlet beluga whales. Factors that would
be considered include the duration, history, depen-
dency, and cultural significance of such hunting
and the availability of alternative subsistence re-
sources. The parties also recognized that the Vil-
lage of Tyonek had already established that it has
a historical and continuing tradition of reliance on
Cook Inlet beluga whales as a mainstay of the
tribe’s subsistence way of life. They also recog-
nized that other tribes and hunters may be able to
establish similar claims. As with other issues not
fully resolved, the judge would retain jurisdiction
to consider any petitions from the parties challeng-
ing the modification of these criteria.

The administrative law judge issued his rec-
ommended decision on 29 March 2002. That de-
cision recommended that the regulations originally
proposed by the Service be amended to conform
to the stipulations discussed above, which, with
only a few exceptions, were agreed to by the other
parties. The Service published a notice of avail-
ability of the recommended decision in the Federa/
Register on 7 May 2002, seeking public comment.
Inasmuch as the Commission had already agreed
to the modifications to the proposed rule recom-
mended by the judge, the Commission did not sub-
mit any comments at that point in the rulemaking;
A copy of the judge’s recommended decision, the
Federal Register notice soliciting comments, and the
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comments submitted are all available on the
Service’s web site (http://www.fakr.noaa.gov/
protectedresources/whales/beluga/belugapr.htm).

No further action to finalize the regulations
or to convene the working group to design the long-
term harvest regime apparently had been taken by
the Service during 2002. This prompted the Com-
mission to write to the Service on 31 December
2002. The Commission noted that the administra-
tive law judge’s decision directs the Service to sub-
mit a final recommendation for the long-term re-
gime to him no later than 15 March 2004. In light
of that deadline, and the considerable work that
needs to be done to develop the regime, the Com-
mission recommended that the Service take prompt
action to develop a schedule for convening the
agreed-to workshop and provide it to the parties
as soon as possible. The Commission also re-
quested that the Service provide it with an update
on the status of the rulemaking, noting that the
comment period on the judge’s recommended de-
cision had closed seven months ago.

Although the rulemaking has yet to be com-
pleted, the taking of Cook Inlet beluga whales is
limited by the Service under the provisions of Pub-
lic Law 106-553. Nevertheless, the Service still
needs to issue final regulations under the Marine
Mammal Protection Act to establish criteria for set-
ting strike limits and for resolving other issues re-
lated to harvest management.

Gulf of Maine
Harbor Porpoise
(Phocoena phocoena)

Harbor porpoises occur in relatively discrete
regional populations throughout temperate coastal
waters of the Northern Hemisphere (Fig. 16). One
such population (referred to here as the Gulf of
Maine population or stock) is confined to the south-
ern Bay of Fundy and northern Gulf of Maine in
summer, but occurs from Maine to New Jersey in
the spring and fall and as far south as North Caro-
lina in winter. In the 1980s information suggested
that several thousand porpoises per year were be-
ing incidentally entangled and drowned in gillnet
fisheries in the Bay of Fundy, Canada, and in wa-
ters off New England. Although the size of the
porpoise population was unknown at that time, it
was thought that the catch level was not sustain-
able.

The situation prompted the Sierra Club Legal
Defense Fund in September 1991 to petition the
National Marine Fisheries Service to list the Gulf
of Maine harbor porpoise stock as threatened un-
der the Endangered Species Act. The Service
found merit in the petitioned action and published
a proposed rule to list the stock as threatened early
in 1993; however, final action was deferred. In
2001 the Service withdrew its proposal (see the

Figure 16. Harbor porpoises, growing to only about 2 m in length, are among the smallest of all cetaceans and
are frequently caught incidentally in gillnets. (Photo by Ari Friedlaender.)
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previous annual report) in light of new informa-
tion on stock size and actions being taken to re-
duce porpoise bycatch under a take reduction plan.
The National Marine Fisheries Service con-
ducted harbor porpoise population surveys in 1991,
1992, 1995, and 1999. Although the first survey
yielded a population estimate of 37,500 porpoises
(95 percent confidence interval 26,700-86,400),
the most recent survey estimate was 89,700 por-
poises (95 percent confidence interval 53,400—
150,900). The difference between these two esti-
mates likely is due primarily to better spatial cov-
erage in the 1999 survey and improved statistical
methods; however, an actual increase in numbers
is also possible, if not likely, given evidence of
declining bycatch levels over the past decade.
From the 1960s, when regional gillnet fishing
began, until the mid-1980s, almost all of the
region’s porpoise bycatch was in US. and Cana-
dian gillnet fisheries for groundfish (i.e., cod, had-
dock, and flounder). As gillnetters began targeting
other species (e.g., dogfish and monkfish), harbor
porpoises were caught in those fisheries as well.

In the late 1980s the Service began placing ob-
servers aboard a sample (about 5-10 percent) of
New England groundfish gillnet vessels to estimate
bycatch levels. By comparing the number of por-
poises taken and amount of fish caught on observed
trips with total fish landings for the fishery, bycatch
estimates were generated for the entire New En-
gland groundfish fishery. In 1993 the Canada De-
partment of Fisheries and Oceans began a similar
program in the Bay of Fundy. In the early 1990s
observers began covering the New England dog-
fish and monkfish fisheries, and in the mid-1990s
observers also began covering gillnet fisheries south
of New England targeting dogfish, monkfish, and
coastal finfish (i.e., shad, weakfish, bluefish, and
rockfish).

Bycatch estimates from these observer efforts
through 2001 (the latest year for which complete
annual analyses are available) are shown in Table
4. Because some fisheries known to catch harbor
porpoises have gone unmonitored, particularly in
the early 1990s, these estimates are incomplete to
various degrees. For example, between 1990 and

Table 4. Estimates of hatbor porpoise bycatch in sink gillnet fisheries in the Bay of Fundy
(Canada), New England (United States), and off the U.S. mid-Atlantic States, 1990-2001'

Yeat New England? Bay of Fundy’® U.S. Mid-Atlantic* Other® Total
1990 2,900 (1,500-5,000) — — — —
1991 2,000 (1,000-3,800) — — — —
1992 1,200 (800-1,700) — — — —
1993 1,400 (1,000-2,000) 424 (200-648) — — —
1994 2,100 (1,400-2,900) 101 (80-122) — — —
1995 1,400 (900-2,500) 87 103 (11-254) — 1,590
1996 1,200 (800-1,800) 20 311 (162-567) — 1,530
1997 782 (501-1,208) 43 572 (296-1,071) — 1,397
1998 332 (170-728) 38 446 (294-894) — 816
1999 270 (78-364) 32 53 (3-98) 19 374
2000 507 (169-924) 28 21 (1-53) 1 537
2001 51 (2-166) 73 26 (1-83) 3 153

" Numbers in parentheses are ranges of the 95 percent confidence interval where available.
* Palka, D. 1997. Gulf of Maine Hatbor Porpoise By-catch. Prepared for the Gulf of Maine Hatbor Porpoise Take Reduction Team
Meeting, 16-17 December 1997. National Marine Fisheries Service, Woods Hole, Massachusetts. Estimates since 1997 are from

unpublished National Marine Fisheries Service data.

3 Trippel, E. A. 1998. Harbour Porpoise By-catch in the Lower Bay of Fundy Gillnet Fishery. DFO Maritime Regional Fisheries
Status Report 98/7E. Canadian Depattment of Fisheties and Oceans, Dartmouth, Nova Scotia. Estimates since 1997 are from

unpublished data provided by E. A. Trippel.

* Palka, D. 1997. Mid-Atlantic Harbor Porpoise By-catch and Gear Characteristics. Prepared for the Gulf of Maine Harbor Porpoise
Take Reduction Team Meeting, 16-17 December 1997. National Marine Fisheries Service, Woods Hole, Massachusetts. Estimates
since 1997 are from unpublished National Marine Fisheries Service data.

* Harbor porpoise strandings with signs of gillnet fishery—related interactions in areas of the US. mid-Atlantic region not monitored
by fishery observers.
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1992 no estimates were available for fisheries in
Canada where harbor porpoises are known to have
been taken. Even in recent years, some compo-
nents of coastal gillnet fisheries that appear to be
catching harbor porpoises in the mid-Atlantic
(based on stranded porpoises with net marks found
in unsampled areas) have not been covered by the
observer program or factored into bycatch esti-
mates. In addition, a few harbor porpoises are
caught and killed annually in herring weirs in the
Bay of Fundy, Canada.

Nevertheless, estimates show a substantial
decline in porpoise bycatch over the past decade.
The estimate of 80 harbor porpoise takes within
US. waters in 2001 represents a decrease of 85
percent from the 2000 estimate of 529. The 2001
bycatch estimate is being reviewed by the Service
and its Atlantic Scientific Review Group for incor-
poration in the draft 2003 Gulf of Maine harbor
porpoise stock assessment report, which is expected
to be available for public review in 2003. Final
bycatch estimates for US. fisheries in 2002 were
not available at the end of the year, but prelimi-
nary analyses suggest that they remained low dur-
ing 2002.

Although porpoise bycatch in U.S. waters has
continued to decline in recent years, new data from
the Canada Department of Fisheries and Oceans
revealed an increase in bycatch during 2001 in the
Bay of Fundy. Because fishing effort in Canadian
waters did not increase in 2001, the increased
bycatch appears to be related to unusually large
numbers of porpoises in the Bay of Fundy in 2001.
In 2002 the Department suspended its Bay of
Fundy monitoring program due to financial con-
straints. Without a monitoring program, it will be
difficult to estimate overall 2002 bycatch. How-
ever, assuming that the 2002 bycatch for the Bay
of Fundy did not exceed the level reported for
2001, it seems likely that the total take for the year
remained below the stock’s currently estimated
potential biological removal level of 747 porpoises
per year (see below).

There appear to be two reasons for the over-
all decrease in porpoise bycatch during the past
decade. First, the National Marine Fisheries Ser-
vice adopted time-area fishing restrictions for the
purpose of reducing harbor porpoise bycatch.
Those restrictions, which the Service incorporated
into a harbor porpoise take reduction plan (see
below), include seasonal fishing closures, areas in
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which gillnets must meet certain specifications
(e.g, twine diameter and net lengths) that have a
relatively low bycatch risk, and seasonal manage-
ment areas where gillnets must be equipped with
acoustic deterrents, or “pingers.” Pingers are soda-
can-sized devices that emit periodic sound pulses
at specified frequencies to alert porpoises to the
presence of nets. Based on a scientific study,
pingers can reduce bycatch as much as 90 percent
when they are attached to bridles between each
net panel in a gillnet string and are propetly main-
tained.

Second, and perhaps more important, bycatch
has declined because of increasingly stringent fish-
ery management measures, such as time-area fish-
ing closures and limits on both landings and days
at sea, enacted to protect overfished stocks of
groundfish and monkfish. Some of these closures
occur in areas of historically high porpoise bycatch
that are not included in the harbor porpoise take
reduction plan. In addition, fishery management
measures have compelled many participants to leave
these fisheries, thereby reducing the number of
gillnets. Although it is unclear precisely how much
of the bycatch reduction is due to either one of
these two sets of measures, it seems likely that
harbor porpoise bycatch is currently at a sustain-
able level. (Canadian fishery managers have not
imposed requirements for the use of pingers or
other gear restrictions in the Bay of Fundy, and
past declines in bycatch levels for that area have
been achieved largely as a result of reductions in
fishing effort to protect depleted fish stocks.)

Harbor Porpoise
Take Reduction Plan

To manage the incidental take of marine mam-
mals by commercial fisheries in US. waters, the
Marine Mammal Protection Act was amended in
1994 to require that the National Marine Fisheries
Service prepare stock assessment reports for all
cetacean and pinniped stocks in US. waters. In
part, each assessment is to calculate a potential
biological removal (PBR) level that estimates the
number of animals that can be removed from the
stock annually (not including natural mortality),
while maintaining a high degree of assurance that
the stock will continue to increase toward or re-
main at its optimum sustainable population level.
The formula for calculating PBR relies, in part, on
the lower limit of a population’s estimated range
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of abundance (i.e., minimum population size) and
its estimated maximum productivity rate. Based
on data available when the first harbor porpoise
stock assessment was completed in 1995, the Ser-
vice estimated bycatch levels to be several times
higher than the stock’s PBR level, which was then
calculated to be 403 porpoises per year.

If incidental taking exceeds a stock’s calcu-
lated PBR level, the Service is required to con-
vene a take reduction team to develop a take re-
duction plan. The Marine Mammal Protection Act
requires that take reduction plans reduce the bycatch
to below the PBR level within six months of imple-
mentation and subsequently reduce those takes to
levels approaching a zero mortality rate. With re-
gard to harbor porpoises, the latter goal was to be
met by April 2001.

In response to these requirements, the Ser-
vice established two harbor porpoise take reduc-
tion teams. In February 1996 it established a Gulf
of Maine team to address gillnet fisheries off New
England, and in February 1997 it formed a mid-
Atlantic team for gillnet fisheries between New
York and North Carolina. Each team includes rep-
resentatives of regional fisheries, environmental
groups, the scientific community, and involved fed-
eral and state agencies. A representative of the
Commission has participated on both teams.

Each team developed a different regulatory
approach to reduce porpoise bycatch in its region.
The Gulf of Maine team recommended seasonal
fishing closures in high bycatch areas and manage-
ment zones in which gillnets had to be equipped
with pingers. The mid-Atlantic team also recom-
mended seasonal fishing closures, but instead of
relying on pingers, it chose to recommend require-
ments for using certain fishing practices (e.g., lim-
ited soak times—that is the length of time a net is
allowed to remain in the water after being set) and
gear characteristics (e.g., twine diameter for mesh,
mesh size, tie-downs to limit the vertical height of
nets, and the number and length of nets). This
choice was based on observer data that suggested
that nets meeting those specifications caught far
fewer porpoises.

As discussed in previous annual reports, the
Service was slow to act on the teams’ recom-
mended plans, thus prompting a lawsuit by envi-
ronmental organizations. In December 1998 the
Service adopted a Gulf of Maine Harbor Porpoise
Take Reduction Plan that combined recommenda-
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tions by both teams. Regulatory measures for New
England included six seasonal management zones
in which fishing was either prohibited or permit-
ted only if gillnets were equipped with pingers (see
Fig. 17). Measures for mid-Atlantic gillnet fisher-
ies included seasonal fishery closures and seasonal
restrictions on the fishing practices and gear char-
acteristics mentioned above. The regulatory mea-
sures were implemented under authority of the
Marine Mammal Protection Act, rather than the
Magnuson-Stevens Fishery Conservation and Man-
agement Act, to prevent changes during the pro-
cess used by regional fishery management councils
to annually adjust fishery management measures.
The take reduction plan also included nonregulatory
tasks to address research, enforcement, bycatch
monitoring, and education needs.

Late in 2000 the Service reconvened the two
teams to review progress and to develop further
recommendations for reducing bycatch. At those
meetings, the teams were advised that, based on
the 1999 population survey, the PBR level had been
recalculated to be 747 porpoises per year. Although
bycatch appeared to have dropped below that level
(final estimates for 1999 bycatch levels were not
available at the time of those meetings), Service
representatives reminded members of the teams
that the Marine Mammal Protection Act requires
that incidental take levels be reduced to “insignifi-
cant levels approaching a zero mortality and seri-
ous injury rate.” Although the Service has not yet
defined this standard, it advised the teams that,
for planning purposes, a bycatch of no more than
10 percent of PBR (i.e., 75 porpoises per year)
likely would satisfy that goal. Recognizing that
such a reduction by the statutory deadline of April
2001 was unlikely, the Service proposed a new date
of 2 December 2003 as the target for reaching the
zero mortality rate goal.

At its meeting, the Gulf of Maine team was
advised that some boats had been fishing illegally
without pingers in management zones requiring
their use. The team therefore recommended that
at-sea boardings be undertaken by enforcement
officers to check for illegal fishing and that an an-
nual certification program on using pingers be es-
tablished for anyone fishing in a management area
requiring pingers. The team also recommended that
fishery observers be provided with devices to (1)
test whether pingers were working properly on nets
that catch porpoises and (2) estimate the overall
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Figure 17. Time-area management zones under the Gulf of Maine Harbor Porpoise Take Reduction Plan.
(Figure by Caroline Good, courtesy of the National Marine Fisheries Service.)
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proportion of deployed pingers that may not be
functioning properly in the operational fishery. For
waters south of New England, the mid-Atlantic
team expressed concern that observer coverage had
declined from 5 to 2 percent in the observed fish-
eries, that it was not covering all segments of the
gillnet fleet, and that the observer coverage was
not large enough to accurately determine if or when
the zero mortality rate goal was achieved. It there-
fore recommended that the Service increase ob-
server sampling to at least 6 percent of the overall
mid-Atlantic gillnet fishing fleet—the level of ob-
server coverage calculated as being necessary to
obtain a statistically reliable estimate of bycatch
levels approaching the zero mortality rate goal of
75 porpoises or less.

Both teams also strongly recommended that
the Service conduct a scientific experiment to as-
sess the effectiveness of acoustically reflective
netting, which is made of hollow-core strands filled
with barium sulfate that theoretically reflects sound
more readily than conventional nylon nets so that
echo-locating porpoises can more easily detect and
avoid the nets. The teams recommended that field
tests be undertaken to compare bycatch rates in
the new nets with those of gillnets equipped with
pingers.

Finally, both teams expressed concern about
relying on take reduction measures outside the har-
bor porpoise take reduction plan (i.e., closures un-
der fishery management plans) to reduce harbor
porpoise bycatch. They noted that measures un-
der fishery management plans could be relaxed or
altered at the recommendation of fishery manage-
ment councils to meet fish management objectives
and thereby incidentally increase porpoise bycatch.
The Gulf of Maine team therefore recommended
that the Service prepare a proposal to integrate key
fishery management plan closures for groundfish
into the harbor porpoise take reduction plan so that
regional fishery council actions would not inciden-
tally increase porpoise bycatch. As noted in previ-
ous annual reports, the Marine Mammal Commis-
sion made a similar recommendation to the Ser-
vice by letter of 17 November 2000. The mid-
Atlantic team, however, concluded that it was pre-
mature to integrate fishery management closures
into the harbor porpoise take reduction plan. In-
stead, it recommended that the Service develop a
process for calculating the effect of proposed
changes to fishery management plans on harbor
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porpoise bycatch, and that it consult with the fish-
ery management councils and the two take reduc-
tion teams to identify any measures that may be
needed to protect harbor porpoises, given those
effects.

On 2 February 2001 the Service responded
to the Commission’s 17 November letter noting
that it would consider effects of proposed changes
to fishery management plans on harbor porpoises
when it reviewed required environmental assess-
ments or environmental impact statements on fish-
ery management plan amendments. Where pro-
posed changes would increase harbor porpoise
bycatch, the Service noted that it would discuss
those changes with the council and ask the harbor
porpoise take reduction teams to recommend
changes to the harbor porpoise take reduction plan
to compensate for those increases. It also noted
that it would consider the Gulf of Maine team’s
recommendation to integrate all measures neces-
sary to protect harbor porpoises under that plan.

Due to the significant reductions in porpoise
bycatch levels and other high-priority issues, ef-
forts to implement recommendations made by the
two teams in 2000 have been limited and neither
team was convened in 2001 or 2002. New home-
land security responsibilities within the Coast
Guard and resource limitations within the Service
resulted in a decrease in enforcement efforts in
2002. However, several enforcement actions re-
lated to porpoises were undertaken in 2002, and
several violations from previous years remained un-
der investigation. In 2002 one case from a previ-
ous year was settled with the imposition of an
$8,000 fine and a loss of 30 days at sea.

The Service also substantially increased its
registry of East Coast gillnetters by incorporating
fishermen with state fishing permits that do not
fish in federal waters. Many of these fishermen
had not registered previously pursuant to the pro-
visions of section 118 of the Marine Mammal Pro-
tection Act for authorization to incidentally catch
marine mammals during their commercial fishing
operations. No steps have yet been taken to re-
quire annual certification of gillnetters using
pingers or to incorporate key time-area fishing clo-
sures adopted under the fishery management plans
into the harbor porpoise take reduction plan. How-
ever, with regard to area closures, the Service con-
tinued to review changes implemented under its
fishery management plans and in 2002 it deter-
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mined that none of the changes would require
amending the harbor porpoise take reduction plan.

With regard to nonregulatory recommenda-
tions made by the two teams, the Service con-
tracted for a full-time fishing gear technology spe-
cialist to work with fishermen in the mid-Atlantic
region on developing fishing techniques to reduce
marine mammal bycatch. The position was mod-
eled after a successful program initiated by the Ser-
vice in New England.

Although the Service has not funded the rec-
ommended field experiment to assess the effective-
ness of new acoustically reflective netting to re-
duce porpoise bycatch, it did work with a gear
manufacturer to produce a few nets for use by mid-
Atlantic gillnetters interested in evaluating their
fishing characteristics. As a related matter, the
Service also has funded research to determine
whether captive bottlenose dolphins can detect the
new reflective netting more easily than traditional
net material (bottlenose dolphins also are caught
incidentally in gillnets — see the section on that
species elsewhere in this chapter).

Some encouraging field tests with the new
reflective netting have been done in Canada and
Denmark. In the Bay of Fundy, Canada, in 1998
and 2000 no harbor porpoises were caught in 231
sets with reflective netting compared with a catch
of 12 porpoises in 467 sets of traditional nylon
nets. The reflective nets caught far fewer seabirds
than all nylon nets, and both types of nets caught
fish at comparable rates. Trials in a Danish gillnet
fishery in the North Sea in 2000 produced similar
results. Researchers in those trials, however, con-
cluded that the reason for reduced porpoise bycatch
was the stiffer nature of the reflective netting rather
than its increased detectability by porpoises.

To determine if deployed pingers are work-
ing properly, the Service developed a device to test
whether pingers are emitting signals at required fre-
quencies. Fishery observers monitoring the New
England gillnet fishery began using the devices on
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a limited basis in the fall 2002 fishing season. It
also was recommended that testing be done to as-
sess the effectiveness of pingers that emit higher
frequencies that would not attract seals. In antici-
pation of such testing, the Service also contracted
for the development and production of a device to
detect a broader frequency range. A prototype was
tested in 2002 and apparently worked well. With
regard to testing new pingers, the Service took
steps in 2002 to develop a rule to authorize ex-
perimental fishing under the harbor porpoise take
reduction plan. The purpose of the proposed rule,
expected to be published in 2003, is to facilitate
efforts to test new porpoise bycatch reduction tech-
nologies.

With regard to its observer program, the Ser-
vice has not taken steps to expand fishery observer
coverage to levels necessary to accurately estimate
low levels of bycatch that would approach the zero
mortality rate goal. However, the expanded data-
base of registered gillnetters should provide an
improved basis for planning observer efforts to
monitor harbor porpoise bycatch by providing a
more complete and accurate description of the fish-
ery. Additional funding recently made available to
the Service for monitoring landings of target spe-
cies in the New England groundfish fishery also
may improve porpoise bycatch data for that area
in the short term.

Notwithstanding the limited efforts to imple-
ment the recommendations made by the two har-
bor porpoise take reduction teams since 2000, it
appears that bycatch levels remained well below
the stock’s PBR level through 2001 and remained
low in US. waters in 2002. The overall bycatch
for 2002 likely will remain uncertain because
bycatch monitoring efforts in the Bay of Fundy
were suspended by the Canada Department of
Fisheries and Oceans. At the end of 2002 the
Department apparently had no plans to reinitiate a
monitoring program in 2003.
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Vaquita
(Phocoena sinus)

The vaquita is one of the world’s rarest ma-
rine mammals (Fig. 18). It was first described in
1958, but, due to its elusive nature, little is known
about it. Vaquita are generally similar to harbor
porpoises with respect to life span, patterns of
growth, age at sexual maturity, seasonal reproduc-
tion, and mating season. In contrast to the harbor
porpoise, the calving interval for adult female
vaquita may be greater than one year. This has
important implications for the potential growth rate
of the population and therefore its ability to com-
pensate for human-related sources of mortality and
recover from low population levels. The vaquita
is found only in the shallow (<50 m), nearshore
(<40 km) waters of the northern Gulf of Califor-
nia (Fig. 19).

Abundance, Trends, and Status

Little information is available on population
abundance and trends. A survey conducted in 1993
resulted in an abundance estimate of 224 animals.
A more complete survey conducted in 1997 re-
sulted in an abundance estimate of 567 animals,
with a 95 percent confidence interval from 177 to
1,073. The difference between the two estimates
does not indicate population growth because the
1997 survey involved greater effort and covered a

Figure 18. The vaquita is one of the smallest cetacean
species with males reaching a maximum size of about
1.4 m and females about 1.5 m. (Photo by Caterina
D’Agrosa.)

greater area, including extremely shallow areas of
the northern Gulf of California.

Historical abundance was almost certainly
greater than current abundance, and the decline
appears to be due, at least in part, to incidental
mortality in fisheries conducted from the early
1900s to the present. Data collected as late as
1993 to 1995 suggested 39 to 84 vaquita mortali-
ties per year in gillnet fisheries for chano, shrimp,
and shark and, to an unknown degree, by illegal
fishing for totoaba. If the population numbered in
the hundreds during this later period, then the level
of take is greater than the species’ potential rate
of increase, and it must have been declining, Cur-
rent population trends cannot be described.

The International Union for the Conservation
of Nature has listed the vaquita as critically en-
dangered. In 1979 the Convention on International
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Figure 19. Distribution
of the vaquita is believed
to be limited to the
extreme northern Gulf
of California although
some sightings have been
reported in the southern

Gulf.
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Trade in Endangered Species of Wild Fauna and
Flora listed vaquita on Appendix I. Both Mexico
and the United States list the vaquita as endan-
gered, thereby providing some measure of protec-
tion under both countries’ domestic laws.

Threats

Currently, incidental mortality in fisheries re-
mains the most significant threat to the vaquita.
Although gillnets still appear to pose the greatest
threat, a smaller but significant number of vaquita
are also killed in trawl nets. Fisheries-related mor-
tality appears to be driving the population toward
extinction, perhaps in the foreseeable future.

A recent review of risk factors affecting the
vaquita identified three other possible threats: habi-
tat alteration, pollution, and inbreeding depression.
Since the 1940s water has been diverted from the
Colorado River for agricultural, industrial, and do-
mestic uses, thus reducing flow to the upper Gulf
of California. The reduced flow may lead to a re-
duction in productivity and consequently adversely
affect habitat for many species in the northern Gulf.
Evidence to date, however, suggests that produc-
tivity has not yet been dramatically reduced, and
the current risk of extinction to vaquita from this
factor is currently low. Nevertheless, monitoring
of nutrients and productivity in the northern Gulf
is essential to determine if and when such changes
might occur.

Pollutants also pose a threat to vaquita. Some
contaminants have been shown to reduce repro-
ductive fitness and suppress immune system func-
tion of marine mammals. Freshwater drainage into
the northern Gulf of California contains pollut-
ants from agricultural runoff from both the United
States and Mexico. However, contaminant levels
in vaquita are low relative to levels detected in
other species, and the risk to vaquita appears to be
low at the current time.

Inbreeding depression is a decrease in popu-
lation growth or potential for recovery due to the
increased expression of deleterious alleles in small
populations. Although genetic data and risk mod-
els based on these data indicate that inbreeding
depression is not currently a problem for vaquita,
it may limit the population’s ability to recover, par-
ticularly if the population continues to decline.
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Recovery Efforts

Mexico—In June 1993 the Mexican govern-
ment established the Upper Gulf of California and
Colorado River Delta Biosphere Reserve to pro-
tect endemic species, such as the vaquita and
totoaba. In 1996 a management plan for the re-
serve was completed, and a reserve director and
staff were appointed to implement the plan. The
plan describes the physical, biological, social, and
economic environments of the area and reviews
activities under way to study and protect the unique
resources in the reserve. Among the goals identi-
fied in the plan are reducing immediate threats to
vaquita and other protected species and ensuring
the managed and sustained use of the area’s natu-
ral resources. Associated measures limit toutism,
research, fishing, and aquaculture in certain areas
of the reserve. However, vaquita have not been
sighted in areas where fishing is prohibited, and
gillnet fishing is still permitted in portions of the
reserve where vaquita sightings are more likely to
occur. In addition, other important vaquita habi-
tat falls outside the reserve boundaries and is not
protected.

In 1997 Mexico’s National Fisheries Institute
convened a panel of international scientists, the
International Committee for the Recovery of the
Vaquita (CIRVA), to draft a recovery plan for
vaquita. The plan recommended, among other
things, (1) moving the borders of the biosphere
reserve to better encompass the distribution of
vaquita and (2) phasing out gillnets and shrimp
trawls from the core area of the biosphere reserve,
starting with an immediate ban on large-mesh
gillnets.

International—At its 1991 meeting the In-
ternational Whaling Commission (IWC) Scientific
Committee recommended that actions be taken to
fully enforce the totoaba fishery closure. The com-
mittee also recommended that a management plan
be developed that includes evaluation of inciden-
tal take of vaquita in fisheries and a program to
monitor the status of the species. Atits 1994 meet-
ing the IWC Scientific Committee commended the
Mexican government for its efforts to protect the
vaquita, but concluded that the reported levels of
incidental catch could result in extinction of the
species. It therefore reiterated its recommenda-
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tions that the incidental mortality of vaquita be
monitored and that surveys be conducted to im-
prove abundance estimates. In response to the
Scientific Committee’s findings, the IWC adopted
a resolution in 1994 commending the Mexican gov-
ernment for creating a biosphere reserve in the
upper Gulf of California and encouraging it to de-
velop a management plan for the reserve. At the
1995 meeting Mexico reported to the IWC on ac-
tions taken with regard to the reserve, including
efforts to enforce existing regulations and improve
measures to prevent environmental degradation.
As noted above, the reserve plan was completed
in 1996.

At its June 1996 meeting the IWC Scientific
Committee again reiterated its concern about the
vulnerability of the species and again recommended
that immediate action be taken to eliminate bycatch
of vaquita in all fisheries in the upper Gulf of Cali-
fornia. The committee also encouraged more re-
search on degradation of the estuarine habitat in
the upper Gulf of California and the potential ef-
fects on vaquita. The IWC subsequently adopted
a resolution on small cetaceans, which congratu-
lated the Mexican government for developing the
biosphere management plan and for its strategy for
recovery of the vaquita, but also endorsed the con-
clusion of the recovery plan that, to ensure the
survival of vaquita, all bycatch needs to be elimi-
nated as soon as possible.

Current Efforts

Recovery efforts for the vaquita are compli-
cated by socioeconomic considerations. Three
communities within the biosphere reserve rely on
fishing. The two larger communities, Puerto
Penasco and San Felipe, have diversified econo-
mies with strong trade and service sectors and their
reliance on fishing appears to be declining. El Golfo
de Santa Clara is a much smaller community, with
few trade and service activities, and relies almost
exclusively on fishing for its economy. Nonethe-
less, despite a decline of fisheries in the late 1980s
and early 1990s and some subsequent economic
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diversification, the fishing industry is still an im-
portant source of income in all three communities.
Finding a long-term solution will require the de-
velopment of alternative economic opportunities
for workers currently involved in the northern Gulf
fisheries, particularly those using gillnets. CIRVA,
the World Wildlife Fund, and Conservation Inter-
national are currently working with Mexico’s Min-
ister of the Environment on a joint strategy that
consists of four elements: conservation, education,
understanding and incorporating socioeconomic
considerations, and establishing a legal framework
for conservation.

In October 2002 the Mexican Minister of the
Environment implemented a ban on shrimp trawl-
ing and large-mesh gillnet fishing in the core area
of the biosphere reserve, as recommended in the
vaquita recovery plan. Local trawl fishermen and
their families protested by interfering with US.—
Mexican border operations for several days. The
Ministry capitulated and allowed local fishermen
to continue to trawl in the biosphere reserve al-
though fishermen from outside the area were
banned from trawling in the closed areas. On 19
December 2002 the Marine Mammal Commission
wrote to the US. Department of State to inform
officials about the endangered status of the vaquita,
alert them to the volatile situation involving re-
covery measures, and request assistance in identi-
tying appropriate means for international coopera-
tion to facilitate vaquita recovery.

For the past two years, the Commission has
provided funding to the Programa Nacional de
Investigacion y Conservacion de Mamiferos
Marinos from the National Institute of Ecology to
study the potential for acoustic detection tech-
niques to determine abundance, habitat use, and
distribution of vaquita (see Chapter VIII). These
acoustic detection techniques will also be useful
for monitoring the success of the recovery plan.
Initial results indicate that the range of the vaquita
appears to be much more restricted than scientists
previously believed.
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Bottlenose Dolphins in the
Atlantic and Gulf of Mexico
(Tursiops truncatus)

Bottlenose dolphins are cosmopolitan in dis-
tribution, occurring in most coastal areas in tem-
perate and tropical regions of the world. They are
the most common marine mammal along the U.S.
southeastern and Gulf of Mexico coasts. In the
western North Atlantic, bottlenose dolphins be-
long to either of two different ecotypes—coastal
or offshore. These ecotypes are distinguished on
the basis of their distribution, genetic composition,
morphology, parasites, and prey. Relatively little
is known about the distribution of the offshore
ecotype, which typically occurs in deep waters of
the continental shelf and inner continental slope.
In coastal areas dolphins occur along the outer
coastline and in bays, sounds, inlets, estuaries, and
other inland waters.

Within these ecotypes, bottlenose dolphins
comprise different stocks — groups of animals that
are more or less reproductively isolated from other
groups within the same ecotype. The degree of
reproductive isolation is important not only be-
cause it serves as a basis for genetic and evolu-
tionary separation of stocks, but also because it is
a determinant of a stock’s vulnerability to, and
ability to recover from, both natural and human-
related adverse influences. Efforts to distinguish
reproductive stocks are complicated by the diffi-
culty of studying these animals in their natural en-
vironment, by the fact that animals from different
stocks cannot be separated on the basis of appear-
ance, and by the fact that different stocks some-
times have geographic ranges that overlap tempo-
rally and spatially.

In 1987 and 1988 a large number of bottle-
nose dolphins stranded along the eastern coast of
the United States. The geographical pattern of the
die-off was taken as evidence of a single coastal
migratory stock. In 1993 the National Marine Fish-
eries Service designated that stock as depleted
under the Marine Mammal Protection Act. In 1997,
10 years after the die-off, the Service established a
research program to investigate stock structure,
primarily using genetics, but also using photo-iden-
tification, telemetry, stable isotope ratios, and in-
formation from strandings. Initial efforts have fo-
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cused along the Atlantic coast because this region
includes the depleted, provisional coastal migra-
tory stock and because of documented high levels
of incidental take in gillnet fisheries in the coastal
waters of the mid-Atlantic.

Preliminary results have provided additional
insights into possible stock structure along the
Atlantic coast and suggest the possibility of at least
seven stocks of the coastal ecotype (Fig. 20).
These apparent stocks consist of migratory ani-
mals as well as year-round and seasonal residents
in bays, sounds, and estuaries of the mid-Atlantic
and southeastern states. Little work has been done
to delineate stocks south of the North Carolina/
South Carolina border; several stocks may occur
along the coast and in the estuaries and bays of
South Carolina, Georgia, and the east coast of
Florida. The bottlenose dolphin take reduction
team convened by the National Marine Fisheries
Service in 2001 is operating under the assumption
that seven coastal bottlenose dolphin stocks exist
in coastal waters of the western North Atlantic.

Between 1992 and 1998 the Service con-
ducted six abundance surveys between New York
and Florida; a comprehensive survey was carried
out in 2002. Estimating the abundance of bottle-
nose dolphins is complicated by the difficulties
associated with distinguishing coastal and offshore
ecotypes, seasonal movement patterns that result
in overlapping distribution of the coastal stocks,
the difficulty of covering the majority of the At-
lantic coast in a single survey, and uncertainty
about the best analytic methods. The results of
the most recent survey were being analyzed at the
end of 2002 and are expected to be available in
the first half of 2003. Existing information is in-
sufficient for trend analysis for any of the stocks
in the coastal waters of the Atlantic coast. Off-
shore bottlenose dolphins in the western North
Atlantic have an estimated population size of
30,633 based on two large-vessel surveys con-
ducted in 1998, but this estimate is confounded by
some of the same assessment problems..

Similar issues arise in the Gulf of Mexico,
where stock structure is even less clear. In March
2000 the Service hosted a meeting in Sarasota,
Florida, to discuss the most efficient ways to re-
solve questions about the species’ stock structure
in the Gulf. Service personnel presented a brief
report of that meeting to the Commission at its
2000 annual meeting in St. Petersburg Beach,
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Florida, and indicated that funds would be sought
to begin a comprehensive research program simi-
lar to that now under way along the Atlantic coast.
In a 12 December 2000 letter to the National Ma-
rine Fisheries Service, the Commission agreed that
comprehensive studies along the Atlantic coast
provided a good framework for future dolphin re-
search in the Gulf of Mexico. The Commission
commended the Service for its efforts in this re-
gard and urged it to expedite funding for such re-

search. As of the end of 2002, the Service’s South-
east Fisheries Science Center was seeking, but had
not yet received, funding to conduct comprehen-
sive bottlenose dolphin studies in the Gulf of
Mexico.

Lacking better information, the Service cur-
rently recognizes 38 stocks in the Gulf of Mexico
region (outer continental shelf, continental shelf
edge and continental slope, western coastal, north-
ern coastal, eastern coastal, and 33 resident stocks
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Figure 20. Current management unit delineations used by the Mid-Atlantic Bottlenose Dolphin Take Reduction

Team.
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in contiguous, enclosed, or semienclosed bodies
of water adjacent to the Gulf of Mexico). For
most of these stocks, abundance estimates are out-
dated and therefore unreliable. Existing informa-
tion is insufficient for trend analysis for most cur-
rently recognized stocks of bottlenose dolphins in
the Gulf of Mexico.

The lack of information on bottlenose dol-
phin stock structure in these regions is a major
impediment to assessment of their status and
trends, which are most meaningfully described on
the basis of reproductively discrete stocks. Simi-
larly, the lack of information on stock structure
impedes the analysis of effects from die-offs, fish-
eries interactions, coastal development, oil and gas
operations, and other factors that pose potential
threats to bottlenose dolphins. However, deter-
mining the status of and risks to stocks will be
difficult even after stocks have been identified.

Threats to Bottlenose Dolphin Stocks

A variety of factors, both natural and human-
related, may threaten the well-being of individual
dolphins or the status of dolphin stocks. Natural
factors include predation by large sharks, disease,
parasites, exposure to naturally occurring biotoxins,
changes in prey availability, and loss of habitat due
to environmental variation. Human-related fac-
tors include loss of habitat due to coastal develop-
ment, exposure to pollutants, disturbance, vessel
strikes, entanglement in debris, noise and pollu-
tion related to oil and gas development, direct and
indirect interactions with recreational and commer-
cial fisheries, and injury, mortality, or behavior
modification that may result from direct human
interactions such as the feeding of wild dolphins.
These factors may act independently or synergisti-
cally. For example, exposure to pollutants may re-
duce immune system function, thereby lowering
resistance to disease; human-related contamination
of coastal waters may increase the likelihood of
phytoplankton blooms that result in increased con-
centrations of biotoxins; or direct interactions such
as feeding of dolphins may increase the likelthood
of dolphin injury or mortality due to vessel strikes.
Compared with offshore bottlenose dolphins,
coastal dolphins may be at greater risk to human-
related threats due to their greater proximity to
human activities.

Die-Offs—The effects of various threats to
bottlenose dolphins in the southeastern and mid-
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Atlantic United States have manifested themselves
most obviously in a series of at least six die-offs
observed over the past 15 years. Animals stranded
on beaches provide the most obvious evidence of
a die-off, but it is not clear that those animals pro-
vide a complete and reliable basis for characteriz-
ing total mortality during an event (e.g.,, some dead,
stranded animals may not be found; some dead
animals may not strand or wash ashore; and
stranded animals may wash up great distances from
the location of their death).

The most recent known die-off of bottlenose
dolphins in the southeastern United States occurred
from May to August 2001 in the vicinity of the
Indian River Lagoon along the eastern coast of
Florida. At least 35 animals died, and the cause of
death is under investigation. During the height of
the mortality event, fish, crab, and seabird kills also
occurred in the lagoon. Scientists attributed these
deaths to low levels of dissolved oxygen. Because
of several cases of human illness due to the con-
sumption of pufferfish containing saxitoxin, there
have been subsequent investigations into whether
the dolphin mortality event could be attributed to
saxitoxin poisoning via pufferfish. Such events are
of concern not only because of their impact on
the local populations, but also because they may
serve as general indicators of the health of coastal
ecosystems.

The effect of a die-off on a particular stock
of dolphins can only be determined if that stock
has been identified and sufficient background in-
formation exists to put the die-off in perspective.
Such information includes stock abundance, sta-
tus and trends, and composition. Because the stock
structure of bottlenose dolphins along the south-
eastern coast and in the Gulf of Mexico is pootly
understood, as are the abundance, status, and trends
of each stock, it is difficult to determine the sig-
nificance of the observed die-offs.

Contaminants—DBottlenose dolphins, par-
ticularly those occurring in coastal and inland wa-
ters, are exposed to contaminants from a variety
of sources including agricultural and residential
runoff, deposition of airborne pollutants, vessel
discharges, pollution from oil and gas exploration
and drilling, and sewage and other waste from
coastal developments. Although a considerable
number of studies have documented the presence
and increasing concentration of contaminants in
marine mammal tissues (including those of bottle-
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nose dolphins), the effects of those contaminants
on the health of both individuals and marine mam-
mal populations have been difficult to assess. Based
on studies of other species, the potential effects
of contaminants are direct health risks to individual
animals (e.g., impairment of immune function) as
well as impairment of their ability to reproduce.
Contaminant loads for some chemicals may in-
crease over time due to bioaccumulation, and some
contaminants may be passed directly from mother
to fetus.

In December 1998 the Commission recom-
mended that the National Marine Fisheries Service
consult with the Environmental Protection
Agency, the Minerals Management Service, and
relevant coastal state agencies to determine what
was being done to assess the sources, levels, and
effects of anthropogenic contaminants present in
bottlenose dolphins in waters of the U.S. Atlantic
and Gulf states. In December 2000 the Commis-
sion recommended that the Service initiate care-
fully controlled experiments and testing to clarify
the effects of anthropogenic toxins on individual
dolphins and on dolphin populations. The Com-
mission noted that both the report of the
Commission’s October 1998 workshop on marine
mammals and persistent ocean contaminants and
a 1998 report by the International Whaling Com-
mission Scientific Committee recommended using
index populations of marine mammals, including
bottlenose dolphins, in a multifaceted research
approach combining behavioral observations, life
history research, ecological assessment, health
monitoring, and toxicology. The Service provided
$25,000 and $36,000 in 2001 and 2002, respec-
tively, for studies of the effects of organochlorine
contaminants and mercury/selenium dynamics on
the Sarasota Bay population of dolphins. Prelimi-
nary results from these studies indicate that con-
centrations of organochlorines in dolphin blubber,
milk, and plasma are of potential health concern
for first-born calves and for males as they age and
accumulate high concentrations of contaminant
residues. Females that have given birth to more
than one calf carry lower concentrations in their
tissues as a result of passing contaminants via pla-
centa and milk.

Tourism and Direct Human Interac-
tions—In recent years, commercial ventures that
encourage close and sometimes illegal interactions
between humans and dolphins have proliferated in
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the southeastern United States (see also Chapter
IX). These ventures offer members of the public a
variety of experiences from watching to swimming
with wild dolphins. In some cases, these activities
constitute harassment, whereas in others the legal
status is less clear. The feeding of free-ranging
dolphins, an activity explicitly prohibited under
National Marine Fisheries Service regulations, also
has persisted in various locations.

To document the extent, nature, and effects
of such activities, the Commission contracted for
a study to (1) review the literature on the topic of
human-dolphin interactions and (2) quantify and
describe the development of swim-with-the-dol-
phin programs in the Florida panhandle. The study
was completed in April 2000 (see Appendix B;
Samuels and Bejder 1998). Although the report
acknowledged a lack of information about the ef-
fects of human-dolphin interactions, it concluded
that (1) dolphins are vulnerable to injury and death
as a result of human contact; (2) animals appear-
ing tolerant or even seeking such contact have al-
ready been placed at risk by extensive habituation
achieved through considerable human effort; (3)
such contact can disrupt important natural behav-
iors of wild dolphins; and (4) a precautionary ap-
proach is necessary to ensure the protection of wild
dolphins from the adverse effects of human-dol-
phin interactions.

At the Commission’s 2000 annual meeting,
representatives of the Service reviewed the status
of such activities in the southeastern United States
and expressed concern about the individual and
cumulative effects of close interactions between
humans and dolphins. They advised the Commis-
sion that new draft regulations to address these
interactions would soon be circulated to the Com-
mission and other agencies for comment. Inits 12
December 2000 letter to the Service, the Commis-
sion commended such efforts and urged haste in
adopting clear, rational regulations and guidelines.
The Commission also urged the Service to consult
with other involved agencies (e.g., the Fish and
Wildlife Service and the public display industry)
to assure that a consistent message reached the
public. The Commission noted that patrons of
public display facilities offering swim-with-the-
dolphin or dolphin-feeding exhibits may be con-
fused about what constitutes appropriate behavior
with marine mammals in the wild and that regula-
tions adopted by the Service should be consistent
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with those issued by the Fish and Wildlife Service
for species under its charge.

In July 2001 the National Marine Fisheries
Service consulted with the Commission regarding
a draft policy developed to address the issue of
interactions between the public and marine mam-
mals in the wild. The policy was intended to clarify
those interactions constituting harassment. In its
16 July 2001 letter responding to the Service, the
Commission expressed its understanding that the
Service still intends to promulgate regulations clari-
fying those interactions between the public and
wild marine mammals that constitute harassment.
The Commission agreed that the policy would help
provide the public with needed guidance regarding
such activities until appropriate regulations could
be implemented. On 30 January 2002 the Service
published an advanced notice of proposed
rulemaking in the Federal Register requesting com-
ments on types of regulations and other measures
that would be appropriate to prevent harassment
of marine mammals. At the end of 2002 the Ser-
vice had taken no further action on these regula-
tions.

Enforcement is an important element of man-
agement efforts to avoid harassment of bottlenose
dolphins (and other marine mammals) by direct
human interaction. At the Commission’s 2000
annual meeting, representatives of the Service dis-
cussed problems relating to inadequate and inef-
fective enforcement of regulations intended to pro-
tect bottlenose dolphins and other marine life. They
noted that enforcement has been compromised by
an inadequate number of enforcement officers, the
extensive coastline to be covered, and the large
number of competing, high-priority demands re-
quiring attention (e.g, investigation of interactions
between shrimp fisheries and turtles). In its 12
December 2000 letter to the Service, the Commis-
sion strongly recommended that staffing and ef-
forts be increased significantly, not only for bottle-
nose dolphins, but also for other species for which
the Service is responsible. The letter noted that
the Commission also had urged both the Fish and
Wildlife Service and the Florida Division of Law
Enforcement to increase their enforcement capa-
bilities. Finally, the letter recommended that the
Service develop a coordinated enforcement strat-
egy involving all three agencies in Florida. At the
Commission’s 2002 annual meeting in San Diego,
the issue of enforcement arose again with respect
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to the harassment of Hawaiian spinner dolphins
(see Chapter IX).

Fisheries Interaction and Take

Reduction Efforts

Bottlenose dolphins interact with commercial
and recreational fisheries throughout their range
along the southeastern North Atlantic and Gulf
of Mexico coasts. They may be killed or seriously
injured incidental to a variety of fishing operations
and gear types including gillnets, crab pots, haul/
beach seines, long-haul seines, pound nets, and stop
nets. They also may be injured or killed by con-
suming fish caught by hook-and-line fisheries or
taken as bycatch in fishery-generated debris such
as lost netting and lines.

Evidence and estimates of fishery interactions
suggest that fishery-related mortality exceeds the
potential biological removal level of several coastal
stocks depleted by the 1987-1988 die-off and thus
may be impeding their recovery. Therefore, the
National Marine Fisheries Service convened a take
reduction team in November 2001 to begin the
process of developing a plan to reduce the fishery-
related take of bottlenose dolphins along the east-
ern North Atlantic coast from New Jersey south-
ward. The team consists of representatives of the
different fisheries involved, that Atlantic States
Marine Fisheries Commission, the Mid-Atlantic
Fishery Management Council, the South Atlantic
Fishery Management Council, the National Marine
Fisheries Service, fishery management agencies of
the affected states, universities in the regions af-
fected, conservation organizations, animal welfare
organizations, and the Marine Mammal Commis-
sion.

The take reduction team met four times in
2002. Progress was hampered by lack of scientific
and observer data, particularly on abundance and
bycatch mortality. Therefore, devising mitigation
measures that were both palatable to all stakeholders
and that the Service could show would significantly
decrease bycatch proved difficult. Despite these
problems, the team reached consensus on a plan
on 25 April 2002. The plan consisted of a mix of
education and outreach programs, research needs,
and regulatory measures, such as limits on mesh
size and soak times. On 15 August 2002 take re-
duction team members were notified by the Na-
tional Marine Fisheries Service that, for some of
the management units (i.e., stocks), the regulatory
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measures were inadequate to reduce mortality and
serious injury of bottlenose dolphins to below the
potential biological removal level. Therefore, the
team will reconvene in April 2003 to attempt to
reach consensus on more effective measures.

On 4 November 2002 the Commission re-
sponded by letter to a Federal Register notice from
the National Marine Fisheries Service requesting
comments on its intent to prepare an environmen-
tal impact statement on the bottlenose dolphin take
reduction plan. The letter highlighted the impor-
tance of obtaining adequate information to evalu-
ate the alternatives in the environmental impact
statement. Specifically, the Commission noted the
need for reliable information on the stock struc-
ture of the affected bottlenose dolphins, abundance
of each stock, potential biological removal levels,
and levels of incidental mortality and serious in-
jury in the fisheries after the implementation of
take reduction measures.

Conservation Plan

As described in previous annual reports, the
Commission has recommended repeatedly repeat-
edly that the National Marine Fisheries Service
develop and implement a bottlenose dolphin con-
servation plan for the putative western North At-
lantic coastal migratory stock. As noted above,
this stock was declared depleted in 1993, based on
estimates that it may have declined by more than
50 percent as a result of the 1987-1988 die-off.
On 25 May 2001, almost 15 years after the die-off
and 8 years after the depleted designation, a draft
plan was forwarded to the Commission for review
and comment. The draft plan provided an over-
view of the species’ history, a review of its natural
history characteristics, a summary of known and
possible human-related and natural factors that
may threaten the population or impede its recov-
ery, an outline of needed and prioritized research
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and conservation actions, a schedule for imple-
menting those actions, and their projected costs.
Necessary actions included (1) identification of
stock structure of coastal bottlenose dolphins, (2)
estimation of abundance for each stock, (3) as-
sessment of human-related sources of mortality
for each stock, (4) assessment of the overall status
of each stock, (5) retrospective analysis of the
1987-1988 die-off, (6) establishment of a
biomonitoring program to assess the incidence of
disease, (7) examination and characterization of
factors that could change carrying capacity for
bottlenose dolphin stocks, and (8) establishment
of a coordinator position to ensure implementa-
tion of the plan.

The draft plan also suggested that, in the ab-
sence of information to determine the stock’s op-
timum sustainable population level (i.e., that level
above which the population would no longer be
considered depleted), the time to recovery could
be estimated using model simulations if human-
related mortality of dolphins remains under the
potential biological removal level.

By letter of 15 June 2001 the Marine Mam-
mal Commission commended the Service and its
contractors on the overall quality of the conserva-
tion plan and provided comments. The
Commission’s two main questions were whether
the Service has adequate funding to implement the
plan and whether the Service would prepare a simi-
lar plan for bottlenose dolphins in the Gulf of
Mexico, where dolphin populations are threatened
by many of the same problems observed along the
Atlantic coast. The Commission also encouraged
the Service to release the plan to the public for
further comment. As of 31 December 2002 the
Service was updating the plan with the new infor-
mation on stock structure, abundance, and take
reduction efforts. It anticipated release of the draft
plan for public comment in early 2003.
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Hawaiian Monk Seal
(Monachus schauinslandyi)

The Hawaiian monk seal is one of the world’s
most endangered seals. Numbering about 1,400
animals, it occurs only in the Hawaiian Archipelago.
Most monk seals live in six major colonies (French
Frigate Shoals, Laysan Island, Lisianski Island,
Pearl and Hermes Reef, the Midway Islands, and
Kure Atoll) in the remote, largely uninhabited atolls
of the Northwestern Hawaiian Islands (Fig. 21).
The dearth of historical records or accounts of
monk seals in the main Hawaiian Islands suggests
that they have been rare in that area throughout
the islands” human history. However, over the past
decade, both monk seal sightings and births have
increased significantly in the main Hawaiian Islands,
raising the possibility that the area could become a
more important part of the species’ range and en-
hance future recovery prospects.

In the 1800s monk seals in the Northwestern
Hawaiian Islands were killed by sealers, ship-
wrecked sailors, and other visitors, resulting in a
major decline in their abundance. Although some
uncertain level of recovery likely occurred by the
mid-1900s, human activities on several of the
atolls, particularly the Midway Islands, probably
limited that recovery. Between the mid-1950s
(when the first monk seal counts were made) and
the early 1980s, their numbers declined by nearly
50 percent. This was the result of steep declines
at all but the easternmost colony (i.e., French Frig-
ate Shoals), where seal numbers had increased
steadily. Human activity associated with a naval
air station on the Midway Islands and a Coast Guard
LORAN station on Kure Atoll is thought to have
been a significant factor in the declines at the
westernmost atolls.

In the early 1980s efforts to protect and man-
age monk seals improved, and by the mid-1980s
seal counts at all of the colonies west of French

Figure 21. The Hawaiian Archipelago. The Northwestern Hawaiian Islands contain all major breeding colonies

of Hawaiian monk seals.
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Frigate Shoals began to increase slowly (Fig. 22).
However, in the late 1980s the colony at French
Frigate Shoals, by then nearly three times the size
of the second-largest colony, began a steep decline.
This caused the total monk seal abundance to de-
crease even further through the early 1990s, even
though all other colonies remained relatively stable
or increased slowly. At French Frigate Shoals, the
occurrence of underweight pups, very low juve-
nile survival, and comparatively small adult females
strongly indicated that limited availability of prey
for young seals and breeding females was the cause
of the decline. Since the mid-1990s total popula-
tion size has remained relatively stable. During
this period, the decrease at French Frigate Shoals
has slowed to a level roughly equal to the increases
at the westernmost atolls. Because very few fe-
males born at French Frigate Shoals have survived
to maturity over the past decade and juvenile sur-
vival rates have remained low, the number of breed-
ing-age seals is beginning to decline, and both pup
production and population size at that colony are
expected to decline for at least several more years.

The small, isolated nature of islets and reef
systems in the Northwestern Hawaiian Islands
makes monk seals and other marine species in the
area particularly vulnerable to human impacts and

1990
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natural environmental change. It appears that
trends in the size of monk seal colonies have been
affected by combinations of factors that differ from
colony to colony. The factors thought to have been
most important include human disturbance of
hauled-out seals, entanglement in marine debris
(particularly derelict trawl nets and line from fish-
ing gear), prey removal by commercial fisheries,
changes in prey abundance due to shifts in regional
climate and current patterns, naturally occurring
biotoxins (e.g., ciguatera), shark predation, and
aggressive behavior by some adult male monk seals
toward pups, juveniles, and adult females.

As discussed in past annual reports, the Ma-
rine Mammal Commission held a review of the
Hawaiian monk seal recovery program in 1995.
Since then, several developments have occurred
that could significantly affect the success of ef-
forts to conserve and protect Hawaiian monk seals.
Among other things—

* the National Marine Fisheries Service has sig-
nificantly increased funding and staff support for
research and recovery work in the Northwestern
Hawaiian Islands;

e all federal waters within 50 nmi of major monk
seal breeding colonies (except the Midway Islands)
were designated in December 2000 as the North-
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western Hawaiian Islands Coral Reef Ecosystem
Reserve and are now being considered for national
marine sanctuary status;
* new regulations for commercial fisheries in the
Northwestern Hawaiian Islands have been devel-
oped and continue to be subject to scrutiny;
* the Navy closed its air station on the Midway
Islands and transferred ownership of the atoll and
surrounding waters to the Fish and Wildlife Ser-
vice for use as a national wildlife refuge;
e efforts have been made to establish an ecotourism
program at the Midway Islands;
* steps have been taken to improve information
on monk seal foraging behavior;
e years of planning to replace a seawall at Tern
Island in French Frigate Shoals have nearly reached
the construction phase;
e the increasing occurrence of monk seals on
beaches in the main Hawaiian Islands has raised
new management challenges; and
e the National Marine Fisheries Service restruc-
tured its Hawaiian Monk Seal Recovery Team to
update the Hawaiian Monk Seal Recovery Plan.
In light of these developments, the Commis-
sion convened a panel on 15-17 April 2002 in Ho-
nolulu, Hawaii, to reexamine Hawaiian monk seal
recovery needs. The panel included seven marine
mammal scientists and managers with experience
in Hawaiian monk seals and marine mammal con-
servation. During the program review, representa-
tives of the National Marine Fisheries Service (the
lead federal agency responsible for monk seal re-
covery work) and other involved federal and state
agencies and groups reviewed recent and planned
activities related to monk seals. The panel sum-
marized its findings and recommendations in a re-
port to the Commission in August (see Appendix
B, Marine Mammal Commission 2002). After con-
sidering its findings, the Commission transmitted
the report and its recommendations on 10 Septem-
ber 2002 to the National Marine Fisheries Service,
the Fish and Wildlife Service, the National Ocean
Service, the Coast Guard, and the Hawaii Divi-
sion of Aquatic Resources. Results of that review
and other actions by the Commission and involved
agencies undertaken in 2002 are described below.
As of the end of 2002 most of the agencies had
not yet replied to the Commission’s letters.
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Population Assessment

The Honolulu Laboratory of the National
Marine Fisheries Service is responsible for assess-
ing the status of monk seals in the Northwestern
Hawaiian Islands and the main Hawaiian Islands.
During the Commission’s April program review,
laboratory scientists described the current program.

In the Northwestern Hawaiian Islands, field
crews annually visit each of the species’ six major
breeding colonies for various lengths of time be-
tween late winter and late summer to gather data
on the status of the colony and undertake various
management activities (e.g., disentangling seals, re-
moving debris from beaches, moving weaned pups
away from areas of high shark predation or aggres-
sive male seals, removing individual sharks patrol-
ling pupping beaches, and translocating aggressive
male seals). Gathered data are analyzed and inte-
grated into an evolving population model on a
colony-by-colony basis to help evaluate their sta-
tus and management needs. The personnel and
logistics costs of working in such remote areas
make the field program the most expensive ele-
ment of the laboratory’s monk seal recovery work
(about $1.2 million of its $2 million 2002 monk
seal program). Future plans call for continuing the
assessment and recovery work, optimizing program
results by adjusting deployment schedules and data
collection priorities, assessing the use of satellite
imaging to count seals on beaches, and developing
photo-identification techniques to better track life
history trends.

The review panel was impressed by the
laboratory’s field program. Funding support for the
program has doubled since the Commission’s 1995
program review, the fieldwork is well organized,
and the data collected on this species over the past
years now constitute perhaps the best long-term
dataset for any seal species worldwide. The panel
recommended that the laboratory continue its an-
nual population assessment at all six breeding colo-
nies. To optimize field work, the panel recom-
mended that data collection focus on determining
mortality causes at each colony—particularly
Lisianski and Laysan Islands where the colonies
have not been increasing and recently may have
begun a downward trend. The panel also recom-
mended that greater 