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PREFACE

Following receipt on January 4, 1995, of a request from the United States Trade Representative
(appendix A), the U.S. International Trade Commission instituted the investigation General Agreement on
Trade in Services: Examination of Major Trading Partners’ Schedules of Commitments (investigation 332-
358). The purpose of this report is to examine the schedules of commitments of the European Union, Japan,
Canada, and Mexico, explain the commitments in non-technical language, and identify the potential benefits
and limitations of the commitments. In a letter to the U.S. International Trade Commission dated March 17,
1995, the United States Trade Representative requested that this report be a public document and that no
confidential information be included (appendix B).

Copies of the notice of the investigation were posted in the Office of the Secretary, U.S. International
Trade Commission, Washington, DC 20436, and the notice was published in the Federal Register (60 F.R.
6732) on February 3, 1995 (appendix C). The Commission held a public hearing in connection with the
investigation on June 7, 1995. All persons were allowed to appear by counsel or in person, to present
information, and to be heard. In addition, interested partles were invited to submit written statements
concerning the investigation.

The information and analysis provided in this report are for the purpose of this report only. Nothing
in this report should be considered to reflect possible future findings by the Commission in any mvestlgatlon
conducted under statutory authority covering the same or similar subject matter.
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EXECUTIVE SUMMARY

On January 4, 1995, the United States Trade Representative requested that the Commission examine
the schedules of service commitments submitted by the European Union, Japan, Canada, and Mexico. In
these schedules, signatories to the General Agreement on Trade in Services (GATS) specify the limitations
that they maintain on international trade and investment in services. The GATS was negotiated during the
Uruguay Round of multilateral trade negotiations under the General Agreement on Tariffs and Trade (GATT),
and is an integral component of the Agreement Establishing the World Trade Organization (WTO).

The Commission has been requested to examine the content of these schedules, explain the
commitments in non-technical language, and identify the potential benefits and limitations of foreign
commitments to U.S. service providers. The request letter specifies that the Commission should examine
commitments pertaining to the following service industries:

o distribution services, defined as wholesaling, retailing, and franchising services;
o education services;
o communication services, defined as enhanced telecommunication services, courier
. services, and audiovisual services;
o health care services;
o professional services, defined as accounting, architectural, engineering, construction,
advertising, and legal services;
o transportation services, defined as rail and trucking services; and
o travel and tourism services.

In addition, the request letter directs the Commission to examine cross-industry commitments regarding
the temporary entry and stay of “natural persons.” A natural person is an individual who is engaged in the
production or sale of services in a foreign market, whether acting alone or on behalf of a corporation or other
business entity.

Staff interviewed representatives of well over 100 companies and organizations in the course of
conducting this study. The final assessment is primarily qualitative in nature, drawing on interviews and
other primary sources. A quantitative summary of GATS commitments for the selected trading partners and
service industries is provided in the final chapter.

Trade in Services and the GATS

) The WTO estimates that global trade in services is valued at over $4 trillion annually. In 1993, cross-

border service exports by U.S. firms measured nearly $141 billion, and cross-border service imports measured
$99 billion, generating a surplus of over $41 billion. This surplus offset over 30 percent of the U.S.
merchandise trade deficit in 1993.



Despite the considerable volume of trade in services, multilateral disciplines were not applied to service
transactions until the GATS took effect on January 1, 1995. Trade in services previously had been addressed
only in regional agreements (e.g., the North American Free-Trade Agreement (NAFTA)). The GATS is the
first multilateral, legally enforceable agreement covering trade and investment in the service sector. The
agreement generally binds signatories to provide foreign firms with market access and nondiscriminatory
treatment subject to defined exemptions. The agreement is designed to reduce or eliminate regulatory
measures that prevent services from being provided across borders or that discriminate against locally-
established service firms with foreign ownership. It provides a legal framework for addressing barriers to
trade and investment in services, includes specific commitments by WTO member countries to restrict their
use of those barriers, and provides a forum for further negotiations to open service markets around the world.
Follow-on negotiations will commence in four years.

Summary of Findings‘

o . Overall, the GATS provides a substantial foundation for future efforts to liberalize
international trade in services, providing unprecedented information on impediments to trade
in signatory countries.

0 Schedules submitted by the United States’ major trading partners surpass those submitted

by most other countries in terms of transparency; i.e., the degree to which they explain trade-
impeding regulations clearly, precisely, and comprehensively. U.S. service providers,
particularly small- and medium-sized firms with limited experience in foreign markets, likely
will benefit from the transparency provided through the scheduling process.

o Schedules submitted by the United States’ major trading partners do not always establish
effective benchmarks; i.c., commitments that identify trade-impeding measures and, under
the terms of the GATS, prevent these measures from becoming more restrictive in the future.
Nevertheless, the United States’ major trading partners have made substantive commitments
with respect to many service industries (see below), and have agreed to observe a
comprehensive list of trade-promoting disciplines. Consequently, there is greater certainty
with respect to which services U.S. firms may provide to overseas clients, both now and in
the future.

Assessment of Schedules by Industry

Distribution Services

o The schedules of commitments suggest that among the subject trading partners, the European
Union (EU) and Mexico are the most restrictive with respect to distribution services, and that
Japan is the least restrictive. However, industry representatives indicate that they perceive
Mexico and Japan as the most restrictive subject trading partners due to the administration
of commercial regulations in Mexico and unwritten business practices in Japan. Although
the NAFTA is intended to reduce Mexican barriers for U.S. service providers, industry
representatives report that significant obstacles remain.
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Commitments scheduled by the subject trading partners do not fully serve the purposes of
transparency and benchmarking. Furthermore, U.S. industry representatives in Mexico and
Japan indicate that there remain substantial non-regulatory barriers created by administrative
policy and industry practice.

U.S. firms are concerned that Mexican regulations regarding import documentation, labeling
requirements, and product standards are being applied in a manner that deliberately impedes
market entry and efficiency.

Education Services

Among the subject trading partners, Canada, Austria, Finland, Sweden, and Japan appear
most restrictive. With the exception of Japan, all these countries have declined to address
education services in their schedules; as a result, these countries retain the right to maintain
or impose trade-impeding measures. Yet, Japan and Canada are currently two of the largest
U.S. export markets for education services, indicating that these countries have not imposed
significant barriers to date. Further, U.S. service providers benefit from Canada’s extensive
commitments under the NAFTA. Mexico specifies relatively few restrictions under GATS
and, like Canada, provides U.S. service providers with additional benefits under the NAFTA.

Schedules submitted by Canada, Austria, Finland, Sweden, and Japan do not serve the
purposes of regulatory transparency and benchmarking. Canada, Finland, and Sweden offer
no information regarding trade restrictions. Japan and Austria, meanwhile, do not address
the exchange of college and university students, which is estimated to account for over 90
percent of overall trade in education services.

Enhanced Telecommunication Services

Subject trading partners generally impose few restrictions on foreign firms. Among these
trading partners, Japan and Canada appear to impose the fewest restrictions, while Mexico
lists the most extensive limitations. However, U.S. firms likely will not be affected
adversely by Mexico’s commitments under the GATS because they are subject to fewer
restrictions under the NAFTA. Industry also has identified Mexico’s underdeveloped
teleccommunication infrastructure as an impediment to providing enhanced
telecommunication services.

Commitments offered by the subject trading partners fully serve the purposes of regulatory
transparency and benchmarking. Because enhanced telecommunication services are
expected to serve as a conduit for the provision of other types of services in the future, the
absence of significant trade barriers is highly beneficial.

Xiii



U.S. providers of enhanced services attach great importance to the ongoing negotiations on
basic telecommunication services, scheduled to conclude in April 1996. These negotiations
address issues such as interconnection, competition safeguards, regulatory oversight, and
regulatory transparency with regard to basic telecommunication services, all of which
significantly influence U.S. firms’ competitive positions in foreign markets. Improvements
in market access or national treatment as a result of these negotiations likely would benefit
U.S. providers of enhanced services.

Courier Services

Among the subject trading partners, only Canada and Mexico scheduled specific
commitments pertaining to courier services. Canada represents the least restrictive market
for foreign couriers.

Schedules submitted by the European Union and Japan do not serve the purposes of
regulatory transparency and benchmarking as they do not address courier services; as a
result, these trading partners retain the right to maintain or impose measures that might limit
market access and national treatment. Although this is potentially significant, U.S. couriers
identify the European Union as their largest export market, suggesting that the European
Union has exercised some restraint in implementing trade limitations.

U.S. couriers generally support the GATS agreement, but there is concern regarding border
clearance procedures and trucking and packaging restrictions in Mexico and Japan. U.S.
couriers believe that some of these measures delay delivery and disadvantage them relative
to foreign competitors.

Audiovisual Services

Among the subject trading partners, Japan represents the least restrictive market. With few
exceptions, Japan allows U.S. firms to provide audiovisual services in Japan through both
cross-border supply and commercial presence. Mexico was the only other subject country
to schedule industry-specific commitments in this sector. Other subject trading partners
retain the right to maintain or impose measures that might limit market access and national
treatment. '

The schedules submitted by the European Union and Canada, especially the former, do not
serve the purposes of regulatory transparency and benchmarking. The European Union and
Canada listed relatively broad exemptions to most-favored-nation (MFN) treatment. .The
stated intent of these measures is to promote regional identity, cultural values, and linguistic
objectives. In some instances, the exact nature of the measures to be applied to foreign
service providers is not specified.

xiv



In spite of the MFN exemptions, restrictions on the provision of audiovisual services likely
will be eroded over time. The commitments pertaining to enhanced telecommunications,
together with the Annex on the Negotiations on Basic Telecommunications, permit the
provision of audiovisual services over telecommunication networks and ubiquitous
information networks. This, in combination with technological advances, global networking,
and the deregulation of information networks, may ease restrictions on U.S. service
suppliers.

U.S. industry representatives have expressed disappointment with the approaches taken by
trading partners listing MFN exemptions. U.S. providers of audiovisual services confront
onerous restrictions in their largest export market, the European Union.

Health Care Services

Although all subject trading partners place stringent restrictions on foreign health care
providers, Japanese and Canadian limitations are perhaps most restrictive. Japan requires
that hospitals and clinics be owned or managed by Japanese-licensed physicians and
prohibits the establishment of investor-owned hospitals that are operated for profit. Canada
did not address health care services in its schedule, thereby retaining the right to maintain
or impose measures that might limit market access and national treatment. NAFTA
provisions do not provide for the preferential treatment of U.S. health care providers.

The commitments scheduled by most subject trading partners generally do not serve the
purposes of regulatory transparency and benchmarking. As noted above, Canada did not
schedule any commitments on health care services and thus offers no benchmarks. Japan
scheduled few commitments, leaving unspecified restrictions on many activities.

Despite the restrictive measures found in the subject trading partners, U.S. industry
representatives generally have expressed satisfaction regarding most foreign commitments.
They believe that the commitments scheduled by the European Union, in particular, improve
the transparency of technical rules and regulations.

Accounting Services

Among the subject trading partners, the European Union represents the most restrictive
market, and Canada and Mexico appear to be the least restrictive markets. Although there
are few EU-wide restrictions, individual EU member states impose numerous limitations on
foreign provision of accounting services.

Commitments scheduled by the subject trading partners are among the best in terms of
regulatory transparency and benchmarking. Commitments specific to accounting services
were scheduled by each of the subject trading partners.



While the accounting profession generally approves of the schedules submitted by the
subject trading partners, industry representatives would like to reach agreements that provide
for the mutual recognition of accounting credentials and the removal of exchange restrictions
on capital transfers. A ministerial decision in the WTO established a working party to
address these and other issues.

Architectural, Engineering, and Construction (AEC) Services

Among the subject trading partners, the schedules of commitments suggest that Mexico has
the most restrictive market, while Japan and Canada appear to have the least restrictive
markets. In practice, however, industry representatives report that Japan's market for AEC
services is most restrictive due to widespread informal barriers to trade in that country.
Canada and Mexico, meanwhile, offer more favorable commitments for U.S. service
providers under the NAFTA than under the GATS.

Commitments scheduled by the subject trading partners do not fully serve the purposes of
regulatory transparency and benchmarking. However, commitments made by certain trading
partners appear to clarify some previously obscure government policies with respect to
commercial presence and foreign equity participation.

U.S. industry representatives have indicated that many informal barriers to trade in AEC
services exist and were not addressed during the scheduling exercise. It is unclear to what
degree such barriers will be affected by the outcome of the GATS.

Advertising Services

Among the subject trading partners, Japan and the European Union appear to be the least
restrictive markets, whereas Canada appears to be the most restrictive market. Canada did
not address advertising services in its schedule, thereby retaining the right to maintain or
impose measures that might limit market access and national treatment. For U.S. service
providers, however, the NAFTA affords more favorable treatment than the GATS.

With the exception of Canada, the subject trading partners appear to have scheduled
commitments that fully serve the purposes of regulatory transparency and benchmarking.
The European Union and Japan establish firm benchmarks regarding foreign provision of
advertising services through commercial presences, identified as the most important mode
of delivery in this industry.



Legal Services

All subject trading partners appear to maintain significant restrictions on foreign provision
of legal services. Among the subject trading partners, Canada is least restrictive, while
Mexico and Japan appear to be most restrictive. Mexico did not schedule any GATS
commitments pertaining to legal services, thereby retaining the right to maintain or impose
measures that might limit market access and national treatment. However, in practice, U.S.
firms have been able to establish a presence in Mexico’s market as a result of reciprocity
arrangements made by certain U.S. States under the NAFTA.

With the exception of Mexico and certain EU member states, the subject trading partners
appear to have scheduled commitments that serve the purposes of regulatory transparency
and benchmarking. Countries within the European Union did not establish a common
approach to scheduling legal services, making it difficult to discern which EU member states
are most restrictive.

U.S. industry representatives have expressed dissatisfaction with Japanese commitments.
Japan is the largest single-country export market, yet barriers pertaining to foreign provision
of legal services remain high. Legal service providers must practice for 5 years in the same
jurisdiction to register with the Japanese Bar, and foreign firms are prohibited from
employing or establishing a full partnership with dengoshi, the only lawyers allowed to
provide all legal services in Japan.

Transportation Services

Most of the subject trading partners’ commitments are somewhat restrictive, with those
scheduled by Mexico, Japan, and certain EU member states appearing to be most restrictive.
However, opportunities for U.S. suppliers in Mexico are expanding rapidly as a result of
working group negotiations held under the auspices of the NAFTA.

Commitments scheduled by the subject trading partners generally do not serve the purposes
of regulatory transparency and benchmarking. With the exception of Canada, the subject
trading partners scheduled few commitments regarding primary transportation services.

U.S. industry representatives generally have expressed satisfaction with the commitments
scheduled by major trading partners. They are particularly pleased that provisions negotiated
under the NAFTA were maintained in the GATS.

Travel and Tourism Services

Among the commitments scheduled by the subject trading partners, those by Mexico and
Canada appear most restrictive, and those by Japan appear least restrictive. However,
Canada and Mexico’s markets remain relatively unrestrictive for U.S. service providers in
practice because these countries’commitments under the NAFTA are less restrictive than
those under the GATS. In the EU schedule, individual member states have listed numerous
restrictions regarding commercial presence.

Commitments scheduled by the subject trading partners serve the purposes of regulatory
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transparency and benchmarking for the most important mode of supplying travel and tourism
services, consumption abroad. However, regulatory transparency and benchmarking were
achieved to a lesser extent with respect to the other predominant mode of delivery, which is
sales through foreign-based affiliates.

Assessment of Schedules by Trading Partner
Japan

Japan appears to impose the fewest formal restrictions on foreign service providers. Japan’s
commitments regarding the temporary entry and stay of intra-corporate transferees and
specialists are the least restrictive of any subject trading partner. In addition, Japan was the
only subject trading partner that did not submit a list of MFN exemptions. However,
discussions with industry representatives suggest that the national schedules did not address
all Japanese barriers to trade in the subject service industries.

Japan’s cross-industry commitments do not address investment, real estate acquisition, and
taxation. The lack of commitments for investment may affect U.S. firms’ ability to establish
commercial presences in Japan, and may result in the continuation of recent U.S. deficits
recorded in affiliate transactions with Japan. :

European Union

Although EU-wide commitments generally appear to be among the least restrictive,
measures imposed by individual member states appear to be among the most restrictive.

EU provisions for the temporary entry and stay of most natural persons are not transparent.
Authority in this area remains with the 15 member states. Although EU member states’
current regimes are relatively unrestrictive with respect to foreign entry and stay, relevant
measures are not bound in the absence of commitments, and could therefore become more
restrictive in the future. Some progress was made regarding the movement of professionals
by the WTO Negotiating Group on the Movement of Natural Persons in July 1995.

The European Union lists 28 MFN exemptions. Certain MFN exemptions are unusually
broad in scope. Eight apply to all service industries, and some pertaining to audiovisual
services identify neither the discriminatory measures to be applied nor the conditions
creating the need to impose MFN exemptions.



Canada

Although Canada-wide commitments generally do not appear to be restrictive, measures
imposed by individual Provinces may significantly impede foreign provision of services in
Canada.

Canadian provisions for the temporary entry and stay of natural persons are transparent and
relatively unrestrictive.

Canada’s commitments under the NAFTA are less restrictive than those under the GATS,
partially offsetting the adverse effect of certain GATS measures on U.S. service exporters.

Mexico

Mexico’s commitments are among the most restrictive of all those scheduled by the subject
trading partners.

Mexico’s provisions for the temporary entry and stay of natural persons are among the most
restrictive of those offered by major trading partners.

As with Canada, Mexico’s commitments under the NAFTA are less restrictive than those
under the GATS, diminishing the adverse effect of certain restrictive measures on U.S.
service exporters.






CHAPTER 1
Introduction

One of the significant achievements of the
Uruguay Round of the multilateral trade
negotiations under the General Agreement on
Tariffs and Trade (GATT) was the conclusion of
an agreement regarding international transactions
in services. This agreement, entitled the General
Agreement on Trade in Services (GATS), is the
first multilateral, legally enforceable agreement
covering trade and investment in service
industries. Key components of the agreement are
national schedules of commitments submitted by
all member countries. These schedules specify
restrictions on market access and national
treatment' of foreign service providers, and serve
as benchmarks?® for future trade liberalization.

Purpose and Scope

At the request of the United States Trade
Representative (USTR), the United States
International Trade Commission (USITC) has
examined the schedules of commitments
submitted by the European Union (EU),® Japan,
Canada, and Mexico.* These trading partners
account for well over one-half of U.S. exports of
services (see chapter 2).

! National treatment generally accords to foreign
firms the same rights and obligations accorded to
domestic firms.

? Benchmarks identify trade-impeding measures
and, under the terms of the GATS, prevent these
measures from becoming more onerous in the future.

* The EU submission includes commitments made
by the European Union as a whole and by 12 member
states individually. The EU schedule also will
ultimately incorporate the schedules of Austria,
Finland, and Sweden, which formally acceded to the
European Union on January 1, 1995. Analyses of the
schedules for these countries have been included in
this report.

* A copy of the request letter, the letter stating the
USTR’s intent for the report to be a public document,
and the Federal Register notice instituting the
investigation, can be found in appendices A, B, and
C, respectively.

The USTR asked that the Commission
(1) examine the content of the foreign schedules of
commitments, explaining the commitments in
non-technical language, and (2) identify the
potential benefits and limitations that major
trading partners have conferred or imposed on
foreign service providers, emphasizing the effect
on US. firms. The USTR asked that the
Commission focus on commitments pertaining to
the following service industries of the European
Union, Japan, Canada, and Mexico:’

o distribution . services, defined as
wholesaling, retailing, and franchising
services;

* education services;

¢ communication services, defined as
enhanced telecommunication services,
courier services, and audiovisual services;

¢ health care services;

o professional services, defined as
accounting, architectural, engineering,
construction, advertising, and legal
services;

 transportation services, defined as rail and
trucking services; and

« travel and tourism services.

Additionally, as requested, the report examines
commitments concerning the temporary entry and
stay of natural persons® in the specified industries.’

$ For a complete list of service industries over
which negotiations were held, see the GATT
Secretariat’s Services Sectoral Classification List
(MTN.GNS/W/120).

¢ A natural person is defined in the GATS as an
individual functioning alone. By contrast, a juridical
person is a legal entity duly constituted or otherwise
organized under applicable law, such as a
corporation, trust, partnership, joint venture, sole
proprietorship, or association. See appendix D for a
glossary of terms.

7 The USTR requested an examination of the
commitments submitted as of April 1994 regarding
the temporary entry and stay of natural persons. In

(continued...)



In the USTR’s request letter, dated December 28,
1994, the USTR indicated the intention to direct
further requests of this nature to the Commission.
Future requests will cover additional industries
and trading partners.

Overview of the General
Agreement on Trade in Services

The GATS is the first multilateral, legally
enforceable agreement to establish obligations and
disciplines pertaining to international trade and
investment in services.® It is an integral part of the
Agreement Establishing the World Trade
Organization (WTO)® that entered into force on
January 1, 1995. Three elements constitute the
text of the GATS: (1) a framework of rules for
government regulation of trade and investment in
services; (2) a set of national schedules wherein
each country commits itself to apply the rules to
specific industries, subject to defined exceptions;
and (3) a series of annexes and ministerial
decisions that augment rules found in the

7 (...continued)
the interest of addressing the commitments fully, this
report incorporates information regarding revisions to
such commitments stemming from the extended
negotiations on the “Movement of Natural Persons”
that ended on July 28, 1995.

8 Uruguay Round Agreements Act Statement of
Administrative Action (SAA), published in H. Doc.
103-316, 103rd Cong., 2nd Session, 1994. The SAA,
which describes significant administrative actions
proposed to implement the Uruguay Round
Agreements, was submitted to Congress on
September 27, 1994, in compliance with section 1103
of the Omnibus Trade and Competitiveness Act of
1988, and accompanied the implementing bill for the
Agreement Establishing the World Trade
Organization and the agreements annexed to that
Agreement (the Uruguay Round Agreements).

® The Agreement provides for establishment of the
World Trade Organization and sets forth the scope
and functions of the WTO. The GATS and various
other agreements negotiated during the Uruguay
Round are set forth as annexes to the Agreement
Establishing the World Trade Organization.

framework and provide for follow-up activities or
additional negotiations (figure 1-1).

The GATS Framework

The framework calls on parties to observe
14 general obligations and disciplines that are
conducive to international trade in services. Key
among these obligations are most-favored-nation
(MFN) treatment'® (article II) and regulatory
transparency (article III)."!  Other important
elements of the framework provide for
international economic integration agreements
such as the North American Free-Trade
Agreement (article V); “reasonable, objective, and
impartial” regulation (article VI); recognition of
authorization, licensing, and certification
standards and procedures (article VII); safeguards
on monopolies (article VIII) and subsidies (article
XV), and dispute settlement and enforcement
(article XXII). These obligations are binding on
all GATS signatories, although exceptions are
permissible subject to agreed rules. Important
institutional provisions require countries to afford
other signatories consultations on any matter
affecting the operation of the GATS. Such
consultation is to follow newly created Dispute
Settlement Understanding (DSU) procedures.'

Schedules of Commitments
As noted earlier, national schedules of

commitments define the limitations on market
access and national treatment that countries may

19 Most-favored-nation status accords to one trading
partner terms and conditions of trade that are no less
favorable than those accorded to any other trading
partner.

! Transparency exists when the nature and extent
of all trade-impeding measures are explained in their
entirety, with precision and clarity.

12 See USTR, Final Texts of the GATT Uruguay
Round Agreements Including the Agreement
Establishing the World Trade Organization
(Washington, DC: GPO, 1994), p. 353.



Figure 1-1

Components of the General Agreement on Trade in Services (GATS)

GATS

Lists of MFN
Exemptions
(optional)

Source: Compiled by the staff of the U.S. International Trade Commission.

impose on foreign service providers.'> As such,
they provide most of the detail of the final
agreement. The schedules are bifurcated in
structure. The first part specifies cross-industry
commitments, which are broad conditions and
restrictions applicable across all industries listed in
the schedule.'* The second part outlines industry-
specific commitments (figure 1-1).1°

1 The obligation to develop national schedules is
~ found in part IV, article XX of the GATS. See
USTR, Final Texts of the GATT Uruguay Round
Agreements, p. 299.

' Cross-industry commitments are referred to as
“horizontal” commitments in the GATS text.

15 In addition to the cross-industry and industry-
specific commitments, countries were allowed to
submit a list of exemptions to the MFN obligation
outlined in article II of the GATS. In other words,
certain trading partners could be accorded
preferences over all other signatory countries. These
“MFN exemptions” are optional. For more

(continued...)

The industry-specific section of the schedules
consists of a matrix whereby each service
industry'® is examined in relation to one or more
possible delivery channels or “modes of supply.”
There are four modes of supply:

1) cross-border supply, wherein a service
provider mails, electronically transmits, or
otherwise transports a service across a
national border;

15 (...continued)
information, see the section in this chapter on
“Annexes and Ministerial Decisions.”

16 In preparing national schedules, countries were
requested to organize and define service industries as
noted in the GATT Secretariat’s Services Sectoral
Classification List, which draws on the United
Nations’ Provisional Central Product Classification
(CPC) System. Accordingly, national schedules
frequently make explicit references to the CPC
numbers.



2) consumption abroad, wherein a consumer,
such as a tourist or student, travels across
national borders to consume a service;

3) commercial presence, wherein a service
supplier  establishes a  foreign-based
corporation, joint venture, partnership, or
other establishment, to supply services to
foreign persons; and

4) presence of natural persons, wherein an
individual, functioning alone or in the employ
of a service provider, travels abroad to deliver
a service.

For each mode of supply, countries may offer one
of two types of commitments. A “full
commitment” creates the most liberal trading
environment and is indicated on the schedules by
the word “none.” This indicates that there are no
industry-specific market access or national
treatment restrictions on any type of trade-related
activity. A “partial commitment” is the second
type of commitment identified in the schedules.
Partial commitments communicate the nature of
currently existing restrictions on market access or
national treatment. These restrictions are
“bound,” meaning that they cannot become more
burdensome in the future. In the absence of a full
or partial commitment, restrictions on market
access and national treatment may be maintained,
and additional restrictions may be imposed in the
future. The absence of a commitment is indicated
by the word “unbound” in the appropriate cell of
the matrix."”

As noted, cross-industry commitments span
all service industries listed in a signatory’s
schedule.'”® These commitments generally address

' In certain instances, the term “unbound” coupled
with an asterisk ( i.e., Unbound¥*) is used to identify
modes of supply that are “technically infeasible” in
an industry. Cross-border supply of hair-dressing
services, for example, is technically infeasible.

18 Although signatory countries were not obligated
to schedule cross-industry commitments and no
guidelines were established for scheduling such
commitments, many countries provided cross-

(continued...)

investment, taxation, real estate transactions,
government subsidies, and the temporary entry
and stay of natural persons. Consequently, they
almost always apply to commercial presence and
the presence of natural persons. One of the
principal complexities of the national schedules is
that the industry-specific commitments cannot be
understood fully without reference to the cross-
industry commitments. For example, if an
accounting firm wanted to establish a commercial
presence in the European Union, it would need to
consider both the industry-specific limitations
found under “accounting,” as well as the cross-
industry restrictions on investment.

Not all service industries addressed during
negotiations appear in all schedules. The GATS
maintained a “positive listing” approach that
required countries to list in their national
schedules only those industries in which they
accord foreign service providers either market
access or national treatment with respect to at least
one mode of supply. Thus, if a signatory offered
no market access or national treatment
commitment for any mode of supply within an
industry, then that industry does not appear in its
national schedule and trade impediments remain
unbound. As such, signatories may impose new or
additional trade restrictions pertaining to this
industry in the future. On the other hand, once a
country has made a partial or full commitment to
provide foreign firms with market access or
national treatment in a specific service industry,
then that industry is listed in that country’s
national schedule. ‘

Most commitments that were submitted by
individual countries are, essentially, standstill
agreements; i.e., a continuation of current policies
with promises not to impose additional or new
trade restrictions in the future.'”  Although

18 (_..continued)
industry commitments to avoid excessive repetition in
the industry-specific section of the national
schedules.

1% Negotiations on financial services and basic
telecommunications are exceptions to this rule.
Because financial services and telecommunications

(continued...)



standstill commitments do not liberalize trade,
they can meet important objectives of the first
round of GATS negotiations. Standstill
commitments can establish benchmarks that
identify trade impediments and impose limits on
the restrictions specific to an industry. In addition,

standstill commitments can enhance the
transparency, or clarity, of existing restrictions by
listing current regulations.

Annexes and Ministerial Decisions

Eight annexes are attached to the GATS and
form an integral part of the agreement. For the
purpose of this discussion, the Annex on Article II
Exemptions, which provides for MFN exemptions,
may be the most important.”® This annex allows
countries to attach a list of MFN exemptions® to
national schedules, although the annex stipulates
that the duration of these exemptions may not
exceed 10 years in principle, and must be
reviewed within 5 years. About two-thirds of
GATS signatories attached MFN exemptions to
their schedules. All of the trading partners
covered in this report listed some MFN
exemptions except Japan. Signatories included
MFN exemptions because of concerns regarding
“free-ridership,” particularly in the financial and
basic telecommunications industries.” Free-riders
enjoy beneficial terms and conditions of trade in
foreign markets, but do not accord similar benefits
to individuals and foreign firms operating in their

19 (...continued)
affect so many sectors of the economy, countries
sought actual liberalization of these service markets
in this round of negotiations.

® See USTR, Final Texts of the GATT Uruguay
Round Agreements, p. 305.

2 MFN exemptions list those countries that may be
accorded preferential treatment in all or some service
industries. For example, the EU schedule provides
preferences to European countries for audiovisual
services.

2 Bernard Hoekman, Tentative First Steps: An
Assessment of the Uruguay Round Agreement on
Services, paper presented at The Uruguay Round and
the Developing Economies Conference of the World
Bank, Washington, DC, Jan. 26-27, 1995, p .6.
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own markets. Other annexes and ministerial
decisions define the scope of certain industries for
the purposes of further negotiations, establish the
modalities of ongoing and future negotiations,
establish future work programs, and set timetables
for concluding negotiations rolled over from the
GATT.2

Methodological Approach

The Commission conducted a public hearing
on June 7, 1995, to collect information relevant to
this investigation.®* In addition, staff conducted
extensive in-person and telephone interviews with,
and made telefax inquiries of, domestic and
foreign service providers, principal service
industry associations, and U.S. and foreign
authorities to obtain first-hand information about
commitments regarding the selected service
industries (appendix F). Published information on
the GATS is limited.

With two exceptions, service industries
identified in the request letter are discussed and
analyzed separately. The nature of the distribution
industry and the commitments regarding
distribution services favored broad treatment of
the industry, rather than discrete discussions of
retailing, wholesaling, and franchising services.
Similarly, the nature of commitments regarding
land transportation services favored broad

3 Negotiations on financial services, basic
telecommunication services, and maritime transport
services were not concluded during the Uruguay
Round, but provisions were made for them to
continue. Negotiations on financial services
concluded in June 1995. With respect to these
services, the United States registered a broad MFN
exemption that preserves the right to differentiate
among foreign financial service providers in terms of
regulatory treatment. Acting on a reciprocal basis,
U.S. regulations will specify countries whose firms
may establish a presence in the U.S. market, expand
current operations geographically, or provide new
services. Ministerial decisions stipulate that
negotiations regarding basic telecommunication
services and maritime transport services are to
conclude by April 1996 and June 1996, respectively.

# See appendix E for the calendar of witnesses.



treatment of the industry. =~ Communication
services and professional services, as defined in
the request letter, are separated into their
component industries for the purpose of analysis.
Each industry discussion begins by defining
the scope of the services covered, and identifying
the principal channels through which service
providers deliver services to foreign consumers.
To identify these channels, staff reviewed the best
available statistical estimates of international
service transactions, published by the Bureau of
Economic Analysis of the U.S. Department of
Commerce.® A brief presentation regarding the
nature and extent of trade in the subject service
industries is included in each discussion.
Thereafter, each discussion turns to an
examination of the individual country schedules.
An overview summarizes principal industry-
specific commitments, cross-industry
commitments, and MFN exemptions.  The
overview also references a summary table that
simplifies the industry-specific commitments
listed by each country in its national schedule.?
Detailed discussions of the individual country
schedules follow. These discussions focus on the
net effect of industry-specific and cross-industry
commitments, including those regarding the
temporary entry and stay of natural persons.”’

» Among the member countries of the Organization
for Economic Co-operation and Development
(OECD), only the United States compiles data on
sales of services through foreign affiliates. As
discussed in chapter 2, this channel of delivery is a
principal component of trade in services. See OECD,
Statistics Directorate, Services: Statistics on
International Transactions, 1993, p. 8.

% More detailed tables are found in the appendices.

¥ Cross-industry commitments apply to all
industries in a signatory’s schedule and must be
referenced when discussing certain industry-specific
commitments. It is important to note that cross-
industry commitments do not apply to industries for
which no industry-specific commitments were
scheduled or where unbound limitations are specified.
Repeated references to cross-industry commitments
may result in some redundancy across chapters, but
improve the discussion in terms of clarity and
comprehensiveness.
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Each discussion concludes with a summary that
identifies the principal benefits conferred, and
limitations imposed, on U.S. service exporters by
the subject trading partners. The summary is
qualitative, rather than quantitative in nature,
drawing on staff analysis and input provided by
U.S. industry representatives. In some cases,
anecdotal information gathered from industry
interviews has revealed impediments to trade that
are not apparent from an examination of the
schedules. In other cases, industry input has
served to confirm the existence of trade
restrictions found in the commitments.

In addition to the qualitative analysis of
commitments discussed above, a quantitative
overview of services trade data appears in chapter
2, and a quantitative summary of the commitments
is found in chapter 10. Data for the quantitative
summary are based directly on the schedules of
commitments.”

Obstacles Inherent in Examining
the GATS

As noted, the GATS breaks new ground in
terms of its coverage and comprehensiveness. As
a consequence of the agreement’s broad coverage
and relative nascence, an examination of this
nature encounters significant obstacles. The
principal obstacle has been the sheer complexity
of the agreement, which is largely a function of
the complexity of the industries covered under the
agreement, and the often technical nature of
government regulation pertaining to certain
service industries (e.g., telecommunication
regulation). The difficulty of this task has been
compounded further by the language found in the
schedules, which provides for rapid technological
and regulatory change and reflects signatories’
desire for some latitude in implementing
scheduled commitments. These factors combine
to make precise interpretation of certain
commitments very difficult.

% For a complete discussion of the methodology
used in chapter 10, see the annex to that chapter.



In addition, the positive and adverse effects of
the commitments scheduled by Austria, Finland,
and Sweden could not be readily determined due
to these countries’ recent accession to the
European Union. Accession requires that the
commitments scheduled by Austria, Finland, and
Sweden be incorporated into the EU schedule to
form one harmonized document. Although the
commitments made by the acceding countries
generally resemble those in the EU schedule,
certain discrepancies are not yet resolved.”” In the
absence of the final document containing
commitments of all 15 member states, the
individual schedules initially submitted by
Austria, Finland, and Sweden have been examined
in this report, and the anticipated changes resulting
from their accession are addressed in the text
based on interviews with EU officials.*

# EU officials report that major differences in
schedules occur in the maritime, legal, and
audiovisual service industries. As of the writing of
this report, these issues had not been resolved. EU
Commission officials, interviews by USITC staff,
Brussels, July 19, 1995.

% A committee at the WTO in Geneva will review
the new schedule once it is completed to ensure that
no country becomes more restrictive than it was in its
initial submission. For more information, see Article
V of the WTO agreement. EU officials in both
Brussels and Geneva indicate that the accession will
not result in any major changes in the EU schedule.
EU Commission and WTO officials, interviews by
USITC staff, Brussels and Geneva, July 19-22, 1995.

Finally, identifying the difference between de
facto and de jure® restrictions emerged as another
obstacle in analyzing the GATS. In some cases,
trading partners have listed restrictions based on
obsolete laws that may not be enforced in
practice.” In this instance, a country may appear
to be more restrictive than it actually is. Staff has
attempted to identify such cases through
interviews with industry representatives and
government officials.

Organization of Study

Chapter 2 provides an overview of U.S. trade
in services, both by industry and by major trading
partner. Chapters 3 through 9 examine specific
service industries in the manner detailed under the
heading Methodological Approach, discussed
earlier.  Finally, chapter 10 summarizes the
discussions found in chapters 3 through 9 to
provide an overall perspective on the
accomplishments of the Uruguay Round with
respect to services. This chapter employs
quantitative techniques to summarize the degree of
restrictiveness and benchmarking found in the
subject trading partners’ schedules.

31 De facto restrictions are restrictions that are
imposed in practice, whereas de jure restrictions are
those that are recorded in national regulations, but
may not be applied in practice.

32 EU Commission officials, interviews by USITC
staff, Brussels, July 18-19, 1995.






CHAPTER 2
Overview of International Trade in Services

Introduction

This chapter provides a context for the
industry-specific discussions that follow in
chapters 3 through 9. The chapter illustrates the
relationship between the “modes of supply”
framework used in the General Agreement on
Trade in Services (GATS), reviewed briefly in
chapter 1, and the framework used by data
collection agencies to report on U.S. trade in
services." Thereafter, the chapter provides an
overview of U.S. trade in services and indicates
the relative importance of the trading partners and
industries examined in this report.

Modes of Supply

Trade data pertaining to services are reported
under two broad headings: cross-border
transactions and sales through affiliates located in
foreign markets. Cross-border service transactions
are explicitly delineated in the balance of
payments. By contrast, transactions through
affiliates are not. Instead, the income derived by
the parent firm from sales by its foreign-based
affiliates enters the balance of payments as
investment income.> With respect to affiliate

! This presentation is based substantively on official
trade statistics prepared by the U.S. Department of
Commerce, Bureau of Economic Analysis (BEA).
The methodological difficulties inherent in collecting
information on cross-border and affiliate trade in
services are reflected in this presentation. Namely,
trade data in the detail required for this report are
available only through 1992 for affiliate transactions,
and only through 1993 for cross-border transactions.
In addition, the availability and comparability of
information on certain industries vary according to
the mode of delivery and year, reflecting the
reporting obligations of service providers, the
suppression of confidential data, and improvements
in BEA’s estimation and reporting methodologies.

2 The balance of payments records income from
both majority-owned affiliates and non-majority-
owned affiliates.

transactions, this report covers only income from
sales reported by majority-owned affiliates.®> Data
regarding sales by affiliates in which U.S. persons
hold only minority interests are not available on an
industry-specific basis.

The GATS identifies four narrower channels,
or “modes,” of supplying services to foreign
consumers. Figure 2-1 shows the relationship of
these four modes of supply to the balance of
payments entries for cross-border and affiliate
trade. As noted earlier, the modes of supply listed
in the GATS comprise cross-border supply,
consumption abroad, commercial presence, and
presence of natural persons.

Cross-border trade encompasses three of the
four GATS modes of supply: cross-border supply,
consumption abroad, and the presence of natural
persons. Services provided to foreign consumers
via the GATS mode of cross-border supply,
wherein U.S. firms mail, electronically transmit,
or otherwise transport services across a national
border, are captured by the entry for service
exports in the U.S. balance of payments. So, too,
are transactions completed through consumption
abroad, wherein services like tourism or education
are purchased outside the consumer’s home
country. In other words, U.S. exports are recorded
when foreign tourists or students enter the United
States and spend money in pursuit of their relative
interests. In addition, sales made by U.S. persons
who have entered a foreign market temporarily, on
behalf of themselves or their U.S.-based employer,
instance, would occur if a U.S. attorney briefly

3 Majority-owned foreign affiliates of U.S. firms are
defined as foreign affiliates for which the combined
direct and indirect ownership interest of all U.S.
parents exceeds 50 percent. Majority-owned U.S.
affiliates of foreign firms are U.S.-based affiliates for
which the combined direct and indirect ownership
interest of all foreign parents exceeds 50 percent. For
reporting purposes, the country in which the U.S.-
based affiliate’s “ultimate beneficial holder” resides
receives credit for sales to U.S. persons. An ultimate
beneficial holder of a U.S. affiliate is the entity,
proceeding up the affiliate’s ownership chain, that is
not owned more than 50 percent by another person.



Figure 2-1

Modes of supply for international delivery of services

Services trade

—

Cross-border trade
Reported as exports and imports in
the balance of payments

|

Cross-border supply: The service
crosses the border to the consumer,
while the supplier remains in its
home country. For example,
architectural services may be
provided in the form of

design drawings sent via

mail to a consumer in a foreign
country.

Consumption abroad: The consumer
crosses the border to consume the
service abroad. A tourist visiting

a foreign country or a student
studying in a foreign university

are examples of consumption

abroad.

Presence of natural persons: The
service supplier crosses the border
temporarily to provide a service
through the presence of a "natural
person." For example, an accountant
might travel abroad to provide services
to aclient.

—

Sales through affiliates
Reported as investment income in
the balance of payments

Commercial presence: The service

supplier establishes a "commercial presence"
in a foreign market, through which it provides
services to foreign consumers. For example,
an advertising firm might establish a
commercial office overseas to better provide
services to foreign customers.

Source: Compiled by the staff of the U.S. International Trade Commission.

traveled abroad to provide legal services to a
foreign-based client, and then returned to the
United States (presence of natural persons).

Sales through majority-owned affiliates are
equated with the GATS’ fourth mode of supply,
commercial presence.  Commercial presence,
wherein an advertising agency, for example,
establishes a foreign-based, majority-owned

affiliate to sell its services to other firms located in
the foreign market, is captured by data regarding
affiliate sales. The income returned to the U.S.-
based advertising agency as a result of its foreign
affiliate’s sales enters the U.S. balance of
payments as investment income.



Cross-Border Tradeé*

In 1992, the last year for which data are
available for both cross-border and affiliate trade,
cross-border transactions accounted for 48 percent
of total U.S. service exports, and 42 percent of
total U.S. service imports. U.S. cross-border
exports of services consistently have exceeded
imports, creating a large and generally growing
surplus on the services trade account (figure 2-2).
The surplus on cross-border trade in services
increased from $3.2 billion in 1986 to
$41.3 billion in 1993. As a result, trade in
services has helped to reduce the deficit on the
current account of the U.S. balance of payments

(figure 2-3).°

Cross-Border Exports

Subject industries in this report accounted for
approximately one-half of total U.S. cross-border
service exports in 1993. U.S. cross-border service
exports accounted for 24 percent of total U.S.
exports of goods and services in 1993. Cross-
border service exports grew by an average annual
rate of 12 percent during 1986-93, increasing from
$63 billion in 1986 to $141 billion in 1993 (figure
2-2). Increasing receipts from tourism and
passenger fares generally have led growth in
cross-border service exports in terms of value,
reflecting an overall rise in the number of tourists
visiting the United States.® Other U.S. service
industries that recorded strong export growth were

* Trade figures referenced in this discussion exclude
public sector and intra-corporate transactions (i.e.,
sales made by the parent to the affiliate, or vice
versa). The only exception is the data pictured in
figure 2-3, where an accurate comparison of the
services trade balance to the merchandise trade
balance required the inclusion of public sector and
intra-corporate trade.

3 The current account is one component of the
balance of payments. The current account reflects
cross-border trade in merchandise and services,
international flows of investment income, and
unilateral transfers (e.g., U.S. Government grants).

¢ This trend slowed somewhat in 1993 as recessions
in foreign economies discouraged tourism in the
United States.
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the professional service industries, exports of
which grew by an average annual rate of
24 percent, and the franchising service industry,
exports of which grew by an average annual rate
of over 20 percent. Figure 2-4 shows the
composition of U.S. exports of cross-border
services in 1993.

Cross-Border Imports

This report’s subject industries accounted for
roughly 45 percent of total cross-border service
imports in 1993. Cross-border service imports
accounted for 14 percent of total U.S. imports of
goods and services in 1993. Service imports
expanded by an average annual rate of 7 percent
during 1986-93, increasing from $60 billion in
1986 to $99 billion in 1993 (figure 2-2).
Payments for royalties and license fees, growing
by 16 percent per annum, and payments for
banking and investment services, growing by
18 percent per annum, led import growth. Imports
of transportation services also increased, due in
part to increasing payments to foreign shippers as
an expanding U.S. economy drove up merchandise
import volumes during 1992-93. Among this
report’s subject industries, imports of professional
services grew most, principally because of rapidly
increasing imports of advertising and legal
services. Figure 2-4 shows the composition of
U.S. cross-border service imports.

Sales by Majority-Owned Affiliates’

Many business, professional, and technical
services are traded through affiliates, since these
types of services generally require continuous
contact between service providers and customers.
In 1992, 52 percent of total U.S. service exports
were accounted for by foreign affiliates of U.S.
firms, and 58 percent of total U.S. service imports
were accounted for by U.S.-based affiliates of

7 Trade figures referenced in this discussion exclude
transactions between a foreign affiliate and its U.S.
parent company, but include transactions among
different affiliates of the parent. Data that exclude all
intra-corporate trade are not publicly available.



Figure 2-2
Cross-border service transactions: U.S. exports, imports, and trade balance, 1986-93'
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! Data on cross-border trade exclude public sector and intra-corporate transactions.
Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1994.

Figure 2-3
U.S. merchandise, service, and current account balances, 1986-94
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! The balance on trade in services reported on the current account includes public sector and intra-corporate trade. The current
account balance reflects the sum of total net merchandise trade, net services trade, net unilateral transfers, and net investment
income.

Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, June 1995.
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Figure 2-4

U.S. cross-border service exports and imports, by industry, 1993!
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Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1994.

foreign firms. The U.S. balance on affiliate
transactions registered a surplus during 1987-92,
averaging almost $11 billion (figure 2-5).

Sales by U.S.-Owned Affiliates

During 1987-92, sales by U.S.-owned
affiliates in foreign markets (exports) grew by an
average annual rate of 15 percent, from $72 billion
in 1987 to nearly $142 billion in 1992.
Distribution ~ service providers, such as
wholesalers, and certain professional service
firms, such as accounting firms, accounted for a
large share of sales through U.S.-owned affiliates.
In 1992, distribution service firms accounted for
13 percent of total affiliate receipts and
professional service firms accounted for
approximately 11 percent of the total (figure 2-6).

# Comparable data for U.S. trade in services
through affiliates are available only for the time
period 1987-92.
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Purchases from Foreign-Owned

Affiliates

During 1987-92, sales to U.S. nationals by
U.S.-based affiliates of foreign firms (imports)
expanded by an average annual rate of 15 percent,
from $63 billion in 1987 to $127 billion in 1992
(figure 2-5). Affiliates in the transportation and
distribution industries had the largest shares of
sales (7 percent each), followed closely by
communication affiliates with 6 percent of total
sales (figure 2-6).

U.S. Trade in Services with Subject
Trading Partners’

The trading partners addressed in this report
account for 58 percent of the volume of cross-
border trade in 1993 and 76 percent of the volume

® Trading partners covered in this report include the
15 member states of the European Union (EU), Japan,
Canada, and Mexico.



Figure 2-5
Affiliate transactions: U.S. exports, imports, and trade balance, 1987-92
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Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1994.

Figure 2-6
Affiliate transactions: U.S. exports and imports, by industry, 1992!
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Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1994.
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of affiliate trade in 1992.)° The discussion below
indicates the relative importance of this report’s
subject trading partners with regard to U.S. cross-
border and affiliate trade in services, respectively.

Cross-Border Trade

Cross-Border Exports

In 1993, the subject trading partners were
responsible for 57 percent ($80 billion) of U.S.
cross-border exports (figure 2-7). The European
Union (EU) was the largest market for U.S.
service providers, accounting for 26 percent of the
United States’ cross-border exports."' Japan was
the next largest market, primarily due to large
exports of travel and tourism services. Overall,
subject trading partners’ combined share of cross-
border exports increased by 4 percentage points
during 1986-93, largely as a result of expanding
sales to the EU market.

Cross-Border Trade Balance

While the United States has maintained
consistent and large trade surpluses with Japan
and Canada, it was only during 1991-93 that the
cross-border account with the European Union
shifted from deficit to surplus (figure 2-8). With
Mexico, the United States generally maintains a
relatively small trade deficit, primarily due to the
high level of telecommunication traffic that
originates in the United States and terminates in
Mexico.'? Overall, the trade balance with subject
trading partners was in surplus during 1986-93.

19 The volume of trade is the sum of U.S. exports
and imports of services.

! Within the European Union, the largest markets
are the United Kingdom, Germany, and France.

12U.S. firms collect charges for such traffic, but
share revenue with Mexican carriers based on
bilateral agreements. Because payments are made to
foreign firms, outbound calls appear as imports on the
U.S. balance of payments. Mexico’s high fees for
telecommunication services, reflected in the bilateral
agreements, make U.S. calls to Mexico a particularly
expensive import.

Sales by Majority-Owned Affiliates

Sales by U.S.-Owned Affiliates

In 1992, the subject trading partners accounted
for 75 percent ($106 billion) of sales by U.S.
firms’ majority-owned foreign affiliates (figure
2-9). The largest trading partner was the
European Union, which was responsible for
52 percent of affiliate sales, much of which was
accounted for by professional services. Canada
was the second largest U.S. market and accounted
for 12 percent of affiliate sales. During 1989-92,
Canada’s share of total sales by U.S.-owned
affiliates declined slightly, reflecting slow
economic growth in that country. Meanwhile, the
share of sales by majority-owned affiliates in the
European Union increased by 4 percentage points,
largely the result of increased sales of computer
and data processing services in the region.

Affiliate Trade Balance

The United States maintained a surplus in
affiliate trade with the subject trading partners
during 1987-92 (figure 2-5). The large U.S. trade
surplus with EU member states more than offsets
the deficits that the United States ran with Japan
and Canada (figure 2-10). The United States’
recent deficit in affiliate trade with Japan reflects
the large amount of direct investment undertaken
by Japanese service providers in the United States
in recent years.



Figure 2-7
U.S. cross-border service exports, by trading partner, 1993!
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! Data on cross-border trade exclude public sector and intra-corporate trade.
Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1994.

Figure 2-8
U.S. cross-border service transactions: Trade balance with major trading partners, 1986-93!
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Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1994.
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Figure 2-9
Affiliate transactions: U.S. exports, by trading partner, 1992
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Figure 2-10
Affiliate transactions: U.S. trade balances with major trading partners, 1989-92
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CHAPTER 3
Distribution Services

Introduction’

The distribution industry comprises four major
services: commission agents’ services, wholesale
trade services, retail trade services, and
franchising services.”> Service providers generally
are distinguished as follows: commission agents
sell products that are supplied and typically owned
by others to retailers, wholesalers, or other
individuals; wholesalers take title to products
supplied by others and subsequently resell them to
retailers; retailers sell goods and services to
individuals or households for consumption; and
franchisors sell certain rights and privileges, such
as the right to use a retail business format or a
trademark, in exchange for fees and royalties.

Nature of International Trade in
Distribution Services

Trade in distribution services occurs both
through sales by affiliates and cross-border sales.
The largest portion of distribution services trade

! Among the individuals consulted by USITC staff
in preparation of this report were those affiliated with
the following organizations: Avon Products, Inc.;
COWI International Group; Associated Merchandise
Corp.; Wal-mart Stores; Brice Group; International
Franchise Association; International Mass Retail
Association; National Retail Federation; Arthur
Andersen and Company; Brownstein, Zeidman and
Lore; Sibley International; Footwear Distribution
Retailers of America; and the Bureau of Economic
Analysis (BEA), U.S. Department of Commerce
(USDOC).

2 Commission agents’ services are not captured in
the U.S. Standard Industrial Classification (SIC)
codes. Wholesale trade services are captured in SIC
codes 50 and 51, retail trade services are captured in
SIC codes 52 through 59, and franchising services are
captured in SIC code 6794. Foreign schedules of
commitments refer to international central product
classification (CPC) codes. A list of these codes can
be found in appendix G.

consists of wholesale and retail services, which are
conducted predominantly through majority-
owned, foreign-based affiliates. Franchising trade
is recorded as the cross-border exchange of
royalties and fees in return for purchasers’ rights
to use business formats or trademarks.
Commission agents’ services may take place on
both a cross-border and affiliate basis. However,
since commission agents typically are individuals
or small businesses whose sales are difficult to
capture in national data surveys, trade data on
commission agents’ services are unavailable.

Sales by Majority-Owned Affiliates

Wholesale trade services represent the largest
component of distribution services as well as a
significant portion of U.S. sales through foreign
affiliates.> Wholesale trade conducted by foreign
affiliates of U.S. firms grew steadily during 1989-
92 at an average annual rate of 6.7 percent. In
1992, US. wholesale exports reached
$17.6 billion (figure 3-1), which represented
approximately 12 percent of all U.S. sales through
majority-owned foreign affiliates.* In the same
year, imports of U.S. wholesale trade services
amounted to $7.5 billion, yielding a trade surplus
of $10.1 billion.®> The surplus in wholesale trade
services represented 69 percent of the total U.S.
surplus in affiliate trade in 1992.

The trading partners included in this study
account for over 75 percent of total U.S. wholesale
exports and over 90 percent of U.S. wholesale
imports. France and the United Kingdom are the

3 Data on wholesale trade sales by affiliates include
the value of the merchandise. As a result, the
wholesale services total is overstated.

4USDOC, BEA, Survey of Current Business, Sept.
1993, p. 120.

5 The average annual growth rate for wholesale
imports cannot be calculated reliably because import
data prior to 1992 did not include data for countries
where such data would disclose the operations of
individual companies.



Figure 3-1

Wholesale trade sales by majority-owned affiliates: Exports, imports, and trade balance, 1989-92
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! Exports comprise sales to foreign persons by foreign-based, majority-owned affiliates of U.S. firms.
? Imports comprise sales to U.S. persons by U.S.-based affiliates of foreign firms. Import data prior to 1992 are understated
because data are unavailable for countries where such information would disclose the operations of individual companies. -

Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1992 and

Sept. 1994.

largest export markets for U.S. wholesale services,
accounting for approximately 11 percent and
9 percent of U.S. exports, respectively (figure 3-
2). The rest of Europe accounts for approximately
48 percent of U.S. exports.® Foreign suppliers of
wholesale trade services to the United States are
represented by fewer countries. Japan accounts
for 61 percent of U.S. wholesale service imports,
largely due to U.S. imports of motor vehicles and
related equipment. U.S. imports from other
countries are much less than those from Japan,
with Germany contributing 17 percent and the
United Kingdom accounting for 9 percent of U.S.
imports of wholesale trade services.

Exports of retail trade services by foreign-
based, majority-owned affiliates of U.S. firms
have been increasing rapidly, but the sales volume
is much smaller than sales of wholesale trade
services.” During 1989-92, U.S. retail trade

¢ The countries of the European Union are
estimated to account for most of those exports.

7 Data on retail trade sales by affiliates include the
value of the merchandise. As a result, the retail
services total is overstated.

exports grew at an average annual rate of
23 percent, from $386 million to $722 million
(figure 3-3), which represents 0.5 percent of U.S.
majority-owned foreign affiliate sales. Over the
same period, imports declined slightly from 1989-
90 and increased thereafter. These trends have
caused a decline in the trade deficit in retail trade
services from almost $400 million in 1989 to
$281 million in 19922 The U.S. deficit in retail
trade services reflects significant foreign direct
investment in the larger and highly-developed
U.S. retail sector. Information on principal
markets of retail exports is not available.

Cross-Border Transactions
Franchising is the only distribution service

that is tracked on a cross-border basis. U.S. cross-
border franchising exports, as measured by

8 USDOC, BEA, Survey of Current Business, Sept.
1992, pp. 129, 131; Sept. 1993, pp. 153, 155; and
Sept. 1994, pp. 135-138.



Figure 3-2
Wholesale trade exports: Sales by majority-owned U.S. firms, by principal market, 1992
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! Other countries in Europe constitute 34.8 percent of sales, while other non-European countries represent only 13.7 percent of
sales.

Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1994.

Figure 3-3
Retail sales by majority-owned affiliates: Exports, imports, and trade balance, 1989-92
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1992 are estimates generated by USITC staff.

Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1992 and
Sept. 1994.



flows in royalties and license fees, grew
substantially during 1989-93, growing by
18 percent per year, on average, to $408 million
in 1993 (figure 3-4). The countries included in
this study account for 67 percent of total U.S.
franchising exports. The major markets for
franchising services are Germany, Canada, and
Japan, accounting for approximately 14 percent,
13 percent, and 11 percent of cross-border
franchise fees, respectively (figure 3-5). Imports
of franchising services, through payments of
royalties and fees, were only $5 million in 1993,
resulting in a trade surplus of $403 million, which
is 1 percent of the total cross-border surplus in
services trade. France, Germany, and the United
Kingdom accounted for most U.S. imports of
franchising services, with each country registering
$1 million.®

Examination of Commitments on
Distribution Services

Overview

The schedules of commitments address a
number of nontariff trade barriers that affect trade
in distribution services. These barriers generally
limit the ability of distribution service firms to
establish a commercial presence in a foreign
country and to staff their establishments with
nationals from their home country. Barriers to the
remaining two modes of supply, cross-border
supply and consumption abroad, are negligible.
Among the four distribution services, wholesalers
and retailers rely most heavily on the freedom to
establish commercial presence in the form of a
foreign affiliate. =~ Consequently, commercial
presence  barriers adversely affect these
distribution services more significantly than
franchising and commission agents’ services.
Franchising and commission agents’ services tend
to be unaffected by commercial presence barriers
because such establishments typically are owned
by local residents and therefore are not considered

®USDOC, BEA, Survey of Current Business, Sept.
1993, p. 129 and Sept. 1994, pp. 111-115.
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to be foreign establishments. Table 3-1 shows
which modes of supply are limited for each
distribution service by each of the subject trading
partners.

The primary commercial presence and natural
person barriers to trade in distribution services
include the application of economic needs tests,'
limitations on the purchase of real estate,
restrictions on equity holdings, product or service
exclusions due to state monopolies or national
interest, nationality quotas, residence
requirements, and limitations on the length of stay
of foreign nationals. With the exception of real
estate limitations, which appear only as cross-
industry restrictions, trade barriers to distribution
services may appear in the schedules as either
cross-industry restrictions or industry-specific
restrictions, depending upon how each country
completed its schedule.!

Limitations on the activities of distribution
service firms have a variety of effects. For
example, economic needs tests may be used to
refuse market access to foreign retailers and
wholesalers that seek to establish affiliates.'?
These tests are especially pernicious when the
economic or cultural criteria upon which they are

19 Economic needs tests assess the impact of new
market entrants on the indigenous industry. Such
assessments may result in negative determinations if
market entry is considered likely to have a
detrimental effect on market structure, profitability,
population density, geographic distribution, or job
creation. However, thresholds for meeting these
criteria are often subjective, and may be decided on a
case-by-case basis.

" For detailed information on the cross-industry
commitments, see appendix H. In addition, general
exemptions to most-favored-nation treatment are
listed in appendix I.

12 Economic needs tests assess the impact of foreign
firms’ market entry on existing establishments,
compliance with geographic spread, traffic
conditions, and job creation. Needs tests also assess
a wide range of rules and regulations primarily
related to national zoning laws. EU Commission
officials, interviews by USITC staff, Brussels, July
19, 1995.



Figure 3-4
Franchise fees: Cross-border exports, imports, and trade balance, 1989-93
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! Exports comprise receipts from foreign entities that have purchased rights to use trademarks or technology from U.S.
franchisors, or management or logistical support services provided by U.S. franchisors

2 Imports comprise payments to foreign entities in exchange for rights to use trademarks or technology from foreign
franchisors, or payments for management or logistical support services provided by foreign franchisors.

Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Sept. 1994.

Figure 3-5
Franchise fees: Cross-border exports by principal market, 1993
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Table 3-1

Highlights of commitments on distribution services

Canada COMMISSION AGENTS' COMMISSION AGENTS' COMMISSION AGENTS' COMMISSION AGENTS'
SERVICES: SERVICES: SERVICES: SERVICES:
« No limitations * No limitations ¢ No limitations o Limited access’
» Discriminatory treatment*
WHOLESALE TRADE WHOLESALE TRADE WHOLESALE TRADE WHOLESALE TRADE
SERVICES: SERVICES: SERVICES: SERVICES:
+ Limited N + No limitations + Limited N . Limited 5
« Discrimi treatment* « Discriminatory ent!
RETAIL TRADE SERVICES: | RETAIL TRADE RETAIL TRADE SERVICES: | RETAIL TRADE SERVICES:
» Limited access’ SERVICES: * Limited acoess’ * Limited access’
« Discrimi entt v No limitations + Discrimi .
FRANCHISING SERVICES: | FRANCHISING SERVICES: | FRANCHISING SERVICES: FRANCHISING SERVICES:
o Limited access® ¢ No limitations o Limited access® o Limited access®
o Discriminatory treatment*
European | COMMISSION AGENTS' COMMISSION AGENTS' COMMISSION AGENTS' COMMISSION AGENTS'
Union® SERVICES: SERVICES: SERVICES: SERVICES:
« Limited access® » No limitations ¢ No limitations  Limited access®
« Discriminatory treatment' : « Discriminatory treatment!
WHOLESALE TRADE WHOLESALE TRADE WHOLESALE TRADE WHOLESALE TRADE
SERVICES: SERVICES: SERVICES: SERVICES:
¢ Limited access® * No limitations o Limited access® o Limited access®
« Discriminatory treatment*
RETAIL TRADE SERVICES: | RETAIL TRADE RETAIL TRADE SERVICES: | RETAIL TRADE SERVICES:
» Limited access® SERVICES: o Limited access® o Limited access®
» Discriminatory treatment o No limitations » Discriminatory treatment
FRANCHISING SERVICES: | FRANCHISING SERVICES: | FRANCHISING SERVICES: FRANCHISING SERVICES:
. Limited s o Tims s e Limited 3 o Tim s
+ Discriminatory trea . . Luan' t.Ed. entt |e Discrimi ent? . er. ted ory ent!
Japan ALL DISTRIBUTION ALL DISTRIBUTION ALL DISTRIBUTION ALL DISTRIBUTION
SERVICES: SERVICES: SERVICES: SERVICES:
» No limitations  No limitations o Discriminatory treatment* » Limited access®
« Discriminatory treatment*
Mesxico COMMISSION AGENTS' COMMISSION AGENTS' COMMISSION AGENTS' COMMISSION AGENTS'
SERVICES: SERVICES: SERVICES: SERVICES:
o Limited access® o Limited access® o Limited dccess® o Limited access®
« Discriminatory treatment’ o Discriminatory treatment' |+ Discriminatory treatment* « Discriminatory treatment*
WHOLESALE TRADE WHOLESALE TRADE WHOLESALE TRADE WHOLESALE TRADE
SERVICES: SERVICES: SERVICES: SERVICES:
* No limitations ¢ No limitations e Limited access® o Limited access®
o Discriminatory treatment’
RETAIL TRADE SERVICES: | RETAIL TRADE RETAIL TRADE SERVICES: | RETAIL TRADE SERVICES:
¢ No limitations SERVICES: o Limited access’ o Limited access®
o No limitations « Discriminatory treatment’
FRANCHISING SERVICES: | FRANCHISING SERVICES: | FRANCHISING SERVICES: | FRANCHISING SERVICES:
» Limited access® « Limited access® o Limited access® o Limited access®
o Discriminatory treatment* « Discriminatory treatment' |+ Discriminatory treatment o Discriminatory treatment*

! Cross-industry commitments regarding investment, real estate acquisition, etc., may impose additional restrictions on the establishment of

commercial presence by foreign service providers.

? Cross-industry commitments regarding temporary entry and stay of natural persons typically provide for exceptions to restrictions placed on

the provision of services through natural persons.

3 Limited access indicates the presence of market access limitations.
* Discriminatory treatment indicates the presence of national treatment limitations.
* The European Union’s commitments in this table reflect restrictions in any member state. Therefore, if an individual member state schedules a
limitation, the limitation is listed under the European Union.

Source: Compiled by the staff of the U.S. International Trade Commission.
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based are not transparent or consistent.'
Restrictions on real estate and equity investment
may limit the ability of foreign distribution service
firms to retain control over their foreign affiliates.
State monopolies on the distribution of selected
products and exclusion from product or service
areas that are considered to be of national interest
may adversely affect distribution service firms by
limiting product mix. Finally, restrictions on the
temporary entry and stay of natural persons, such
as nationality quotas, residence requirements for
boards of directors, and limits on the length of
time foreign persons may reside in the country,
may restrict the ability of distribution firms to
select and manage staff.!*

Subject Trading Partner Commitments
on Distribution Services

A number of countries exclude selected
products from their schedules of commitments for
some or all distribution services either on a cross-
industry or an industry-specific basis. Generally,
these excluded products are firearms, tobacco, and
alcohol, although some countries also exclude
food, petroleum, pharmaceutical, and even
audiovisual products. While some of these
products, such as firearms, have been excluded
due to their sensitive nature, their exclusion means
that current limitations on the distribution of these
products remain unstated and may become more
stringent in the future. The products excluded
from the national schedules of subject countries
are presented in table 3-2.

Aside from product exclusions, commitments
on distribution services generally represent a
declaration of existing restrictions on specific
distribution activities. Several countries in the
European Union (EU) condition permission for
retail department stores to establish a commercial
presence on the results of economic needs tests.
These countries are Belgium, Denmark, Germany,
France, Portugal, and Sweden. France also has

1 Industry representative, telephone interview by
USITC staff, Feb. 2, 1995.

' A more descriptive table of limitations is
presented in appendix J.
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reserved the right to apply needs tests prior to
permitting market access to pharmaceutical
wholesalers.

The European Union also applies nationality
and residency requirements to specific activities
within distribution services. France reserves the
provision of commission agents’ services and
wholesale pharmaceutical services for French
nationals exclusively.!” Along similar lines, Italy,
Portugal, and Spain require residency to provide
wholesale trade or commission agents’ services.

In some cases, the schedules appear to
contradict the views of industry representatives.
The European Union’s schedule does not list any
limitations on commission agents’ services, but
commission agents’ representatives claim that they
have encountered certain difficulties related to the
treatment of agency agreements in some EU
member  states. Commission  agents’
representatives report that countries such as
France attempt to apply labor laws to the agency
agreement by claiming that agents are employees
and that the parent organization must pay
withholding and social security taxes. Such
practices impede the market access of a
distribution service that operates through
commissioned agents.'®

The European Union’s schedule also contains
cross-industry limitations on investment and
commercial presence that may affect all
distribution services. France, Italy, and Finland
restrict the amount of corporate equity that may be
held by foreigners. Similarly, Denmark, Finland,
Germany, Greece, Ireland, and Italy apply some
restrictions to the acquisition of real estate by
foreign entities or individuals. = Commercial
presence may be subject to needs tests or require

15 France has a centralized system of wholesaling
pharmaceuticals. The government controls
distribution and prices. Industry analyst, interview by
USITC staff, Paris, July 21, 1995. This industry is
further covered in France’s health care commitments.
For more information on this, see chapter 6, Health
Care Services, and appendix O, the table of industry-
specific limitations to health care services.

' Industry representative, telephone interview by
USITC staff, Feb. 29, 1995.



Table 3-2

Products excluded from commitments on distribution services, by country

All Distribution Services Austria Firearms, explosives, military equipment, tobacco, pharmaceuticals, medical and
surgical equipment and supplies, and toxic substances.
Finland Firearms, alcoholic beverages, and pharmaceutical products.
Japan Petroleum services and products, rice, tobacco, salt, alcoholic beverages, and
fresh food traded at public wholesale markets.
Sweden Firearms.
Commission Agents’ Services Canada Food, beverages, pharmaceuticals, and medical goods.
Wholesale Trade Services Canada Agriculture and live animals, fishery products, alcohol, records, tapes,
publications, pharmaceuticals, and medical goods.
France Pharmaceuticals if through cross-border supply; tobacco and matches (state
monopoly).
Italy Tobacco (state monopoly).
Portugal Tobacco (state monopoly).
Spain Tobacco (state monopoly).
Mexico Petroleum-based fuels, coal, and firearms.
Retail Trade Services Canada Alcoholic beverages, records, tapes, publications, pharmaceuticals, and
medical goods.
Ireland Alcoholic beverages.
France Tobacco (state monopoly).
Germany Tobacco (state monopoly).
Spain Tobacco (state monopoly).
Mexico Non-petroleum-based fuels, paraffin, gasoline, diesel fuel, firearms, and ammunition.
Sweden Alcoholic beverages and pharmaceutical products.

Source: World Trade Organization, General Agreement on Trade in Services (GATS), Austria: Schedule of Specific
Commitments (GATS/SC/7), Apr. 1994; GATS, Canada: Schedule of Specific Commitments (GATS/SC/16), Apr. 1994;
GATS, European Union: Schedule of Specific Commitments (GATS/SC/31), Apr. 1994; GATS, Finland: Schedule of
Specific Commitments (GATS/SC/33), Apr. 1994; GATS, Japan: Schedule of Specific Commitments (GATS/SC/46),
Apr. 1994; GATS, Mexico: Schedule of Specific Commitments (GATS/SC/56), Apr. 1994; GATS, Sweden: Schedule

of Specific Commitments (GATS/SC/82), Apr. 1994.

authorization in Austria, Finland,!” Portugal, and
Spain. The subsidiary form of establishment is
favored throughout the European Union, which
means that branches or representative offices of
foreign firms may receive less favorable treatment

' Finland’s restrictions are intended to maintain the
unique culture of the Aland Islands. The
commitments are not intended to exclude foreign
service providers. Finnish official, interview by
USITC staff, Geneva, July 24, 1995.
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than subsidiaries of foreign firms with respect to
taxation or licensing, for example. In addition,
managing directors of affiliate corporations are
subject to nationality quotas or requirements in
Finland and France.

Japan’s schedule does not include any
industry-specific limitations to market access or
national treatment, nor does it present any
exemptions to MFN treatment. However, industry
representatives maintain that unwritten barriers
adversely impact retail and wholesale distribution



services. For example, retall industry
representatives note that business relationships
between manufacturers and retailers effectively
result in vertical price restraints, whereby the
manufacturer sets the retail prices at levels that
reduce retail profit margins and make it more
difficult for foreign retailers to recoup the expense
of entering the Japanese market.'"® The Office of
the United States Trade Representative (USTR)
currently is conducting an investigation filed
under Section 301 of the Trade Act of 1974 based
on a petition that relates to distribution of
photographic film and paper.® The petition
alleges that Japan’s business practices adversely
affect the distribution and sales in Japan of U.S.
products.”® According to the May 1995 petition
filed by Eastman Kodak Co., the Japanese film
distribution system, which reportedly is dominated
by Fuji Film, engages in practices that are
inconsistent with Japan’s Antimonopoly Law.
Alleged practices include resale price
maintenance, vertical non-price restraints such as
exclusionary dealing arrangements, progressive?
and- discriminatory rebates, and group boycotts.
While these practices may constitute barriers to
U.S. exports of film, the barriers described also
may have a similar exclusionary effect on U.S.
distribution firms. This may have contributed to

18 Industry representative, telephone interview by
USITC staff, Feb. 1, 1995.

¥ USTR, “Kantor Initiates Investigation of
Japanese Market Barriers for Consumer Photographic
Film and Paper,” press release, July 3, 1995.

% John Maggs, “Kodak Complaint Targets Japanese
Photo Film Makers,” The Journal of Commerce,
Knight-Ridder/Tribune Business News received by
News EDGE/LAN, May 19, 1995.

! With progressive rebates, the rebate percentage
increases as sales volume increases, which has the
effect of discouraging the sales of competing
products. Dewey Ballantine for Eastman Kodak
Company, “Privatizing Protection: Japanese Market
Barriers in Consumer Photographic Film and
Consumer Photographic Paper memorandum in
support of petition filed pursuant to Section 301 of
the Trade Act of 1974, as amended” (Washington,
DC: May 1995), pp. 25-26.
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the weak performance of U.S. retailers and
wholesalers in Japan.?

Mexico’s schedule presents some cross-
industry limitations on investment and real estate
acquisitions that may adversely affect U.S.
distributors.?® In addition, Mexico’s schedule does
not address commission agents’ services and
franchising services, which means that, with
respect to these services, Mexico may maintain or
impose measures inconsistent with market access
and national treatment for all modes of supply.?*
While few other limitations are specified in
Mexico’s schedule, U.S. industry representatives
allege that Mexico’s customs requirements and
commercial regulations have been used in such a
way as to create nontariff barriers and thereby
impede the flow of goods from the United States
into Mexico.® For example, Mexico has applied
a stringent certificate of origin requirement on
textiles and footwear that effectively prevents U.S.
retailers from wusing any U.S. warehouse
inventory. Product labels must include the name
of the importer of record and sometimes the
exporter as well, which requires special handling
for each item. Current requirements include
providing the sugar content for each food item, the
tensile strength of every piece of fabric, and
special tax permits for items such as diapers. In
addition, tariff rates and customs requirements
have changed frequently with little or no notice.
According to industry sources, these factors have
a particularly adverse effect on U.S. retailers that

2 In 1992, there were no retail sales recorded by
majority-owned affiliates of U.S. companies in Japan.
USDOC, BEA, Survey of Current Business, Sept.
1993, p. 136.

2 While Mexico includes similar measures under
the North American Free-Trade Agreement
(NAFTA), NAFTA limitations are less onerous and,
in some cases, include scheduled phase-outs.

24 The NAFTA does not list any limitations on
commission agents’ or franchising services, which
means that these services are not restricted for
NAFTA members. Consequently, U.S. firms enjoy
more favorable market access and national treatment
conditions than non-NAFTA members of the GATS.

% Industry representative, telephone interview by
USITC staff, Feb. 28, 1995.



offer thousands of products that are sourced from
a large number of U.S. producers and distributed
from central warchouses because they force
repeated special handling for each product.?

Canada’s schedule features a number of
significant cross-industry limitations. Canada lists
several land purchase restrictions and indicates
that needs tests may be applied to large corporate
acquisitions, and that managing directors of
federally incorporated firms may be subject to a
nationality quota.”’ Canada’s schedule also notes
that some Provinces require a commercial
presence for the wholesale of amusement
machines, motor vehicles, and salvage equipment.
In addition, Canada’s Province of Prince Edward
Island may subject petroleum retailers to needs
tests. Canada is the only subject country that lists
an additional, although minor, requirement for
franchising, which stipulates that franchisors must
have a designated agent in Canada for the service
of legal documents.?®

All subject countries scheduled limitations on
the entry and stay of natural persons as unbound
except for the entry and limited stay of certain
specialists, professionals, senior managers, or
persons with “advanced” knowledge. All

% Industry representative, telephone interview by
USITC staff, and written response to interview
questions, Mar. 3, 1995. While NAFTA is intended
to reduce and eliminate such obstacles, U.S. industry
representatives report that these problems have arisen
or become more onerous since the passage of the
NAFTA. They allege that these measures, which are
applied at the local level, represent a deliberate intent
to restrict the flow of U.S. goods into Mexico.
Eventually, the NAFTA framework and dispute
settlement mechanism could reduce the impact of
such measures, but in the short term, these measures
present a substantial impediment to the operations of
U.S. distribution service firms in Mexico.

77 While Canada includes similar measures under
the NAFTA, NAFTA limitations are less onerous
and, in some cases, include scheduled phase-outs.

% None of these limitations applies under the
NAFTA, which results in more favorable market
access and national treatment conditions for U.S. and
Mexican distribution service firms.
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countries maintain unbound limitations with
regard to other types of visitors.

Industry Opinion

Distribution service providers generally
indicate that they are pleased with the results of
the Uruguay Round. Reductions in tariff levels
are expected to increase sales volume and
profitability for all distribution services,” and
improvements in intellectual property protection
will benefit retailers and franchisors that rely
heavily on trademarks or brand names. They also
regard the inclusion of distribution services in the
General Agreement on Trade in Services (GATS)
as representing a step forward by clarifying
existing barriers and providing a forum for future
liberalization. Nevertheless, distribution service
organizations believe that considerable work
remains to be done. In particular, industry
representatives point to nontransparent barriers
created through commercial regulation and
exclusionary practices in both Mexico and Japan,
and needs testing, nationality, and residency
requirements in the European Union.*

Summary

While the schedules of commitments for the
subject countries present a number of limitations,
they generally permit market access and national
treatment for U.S. distribution service firms that
establish a commercial presence. Limitations
regarding the temporary entry and stay of foreign
nationals adversely affect distribution service
firms by placing some restraints on staffing and
management. However, these limitations do not
appear to be so severe as to preclude establishment
or operations.

# In contrast to most services discussed in this
report, distribution services have a very close

-relationship with trade in goods due to their primary

functions of sourcing, transporting, and
merchandising goods.

3 Industry representatives, interview by USITC
staff, Washington, DC, Feb. 22, 1995; and telephone
interviews by USITC staff, Feb. 1 and Feb. 28, 1995.



An examination of the schedules of
commitments suggests that the European Union
and Mexico are the most restrictive regions for
distribution services and Japan is the least
restrictive. However, as discussed above, industry
representatives indicate that they perceive Mexico
and Japan as the most restrictive subject countries
and Canada as the least restrictive. Barriers to
distribution services in Japan and Mexico are of
significant concern because both markets are large
and strategically important for expansion into
Asian and Latin American markets.*!

* Thid.
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All subject countries made provisions in their
cross-industry commitments for the temporary
entry and stay of certain personnel. Intra-
corporate  transferees, namely  managers,
executives, and specialists, are allowed stays of
1-5 years, while each country allows business
visitors to stay 90 days.

The commitments scheduled by major trading
partners do not fully serve the purpose of
transparency and benchmarking.  As noted
previously, a number of difficulties remain in the
form of variable commercial regulations or
unwritten business practices that can be used to
impede the activities of foreign distribution
service firms.






CHAPTER 4
Education Services

Introduction’

For the purpose of this study, education
services principally include formal academic
instruction in primary, secondary, and higher
education institutions, the latter of which comprise
colleges and universities. Education services also
include instruction in correspondence schools,
vocational schools, language schools, special
education schools, and libraries.?

Nature of International Trade in
Education Services

There are two types of trade in education
services. The predominant form of trade consists
of study abroad by college and university students.
Such study accounts for approximately 90 percent
of trade in education services.’> The second type
of trade includes the relatively few instances
wherein U.S. institutions provide courses overseas
and teach language skills in intensive English
Language programs.* Foreign students attend U.S.
institutions because the United States has a very
flexible and high-quality system of collegiate
education. By comparison, U.S. students

! Among the individuals consulted by USITC staff
in preparation of this report were those affiliated with
the following organizations: Teachers of English to
Speakers of Other Languages (TESOL); Institute of
International Education (IIE); World Education
Services; U.S. Department of Education; Association
of International Educators; American Council on
Education; American Language Academy; American
Cultural Exchange; Temple University Japan; and the
Bureau of Economic Analysis (BEA), U.S.
Department of Commerce (USDOC).

% Education services are captured under the U.S.
Standard Industrial Classification code 82.

3 USITC staff estimate.

4 USITC staff estimates conclude that foreign
students enrolled in courses overseas account for 1 or
2 percent of education services trade, whereas
English Language students account for 8 or 9 percent.

generally attend study-abroad programs to
broaden their cultural experience. U.S. students
generally undertake study abroad at the foreign
affiliates® of their respective colleges and
universities.

Exchanges of college and university students
are recorded as cross-border trade in education
services. Other trade in education services is not
reported in a comprehensive source. U.S. exports
include the estimated expenditures for tuition and
living expenses by foreign residents enrolled in
U.S. colleges and universities.® Education imports
consist of estimated tuition and living expenses of
U.S. residents who study abroad.’

The United States exports more education
services than any other country® In 1993, US.

“exports of education services totaled $6.8 billion,

or approximately 4 percent of total cross-border
exports of private services.” The trading partners
included in this report account for approximately
26 percent of total U.S. exports of education
services.'” During the 1992-93 school year, Asia
was the largest export market for U.S. education
services. Approximately 10 percent of foreign
students came to the United States from China;
9 percent from Japan; 8 percent each from Taiwan
and India; and 6 percent from South Korea'
(figure 4-1). Other major export markets for U.S.

’ Foreign affiliates are defined as formal study
abroad programs established between U.S.
institutions and foreign institutions of higher
education.

¢ Foreign residents do not include U.S. citizens,
immigrants, or refugees.

7U.S. residents must receive credit from accredited
U.S. institutions to be included in trade data; those
who do not receive academic credit, or who study on
a casual basis, are not included.

¢ IIE, Open Doors 1992/1993, Report on
International Education Exchange (New York: IIE,
1993),p. 1.

® USDOC, BEA, Survey of Current Business, Sept.
1994, p. 136.

10 USITC staff estimates.

' 1IE, Open Doors 1992/1993, p. 23.
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education services include Canada, Hong Kong,
Malaysia, Indonesia, and Thailand.'?

In 1993, the U.S. trade surplus in education
services was $6  billion, accounting for
approximately 10 percent of the total services
trade surplus.’* The trade surplus in education
services, which measured $4 billion in 1989, has
grown steadily, reflecting average annual export
growth of 10.5 percent, and average annual import
growth of 6.9 percent during 1989-93 (figure 4-2).
Study abroad by college and university students
tends to increase with global economic
integration.

2 Ibid.
B USDOC, BEA, Survey of Current Business,
Sept. 1994, p. 136.

Examination of Commitments on
Education Services

Overview

Since most trade occurs through students'
attendance at colleges and universities outside
their home countries, limitations on foreign
students' consumption abroad have the greatest
potential effect on trade (table 4-1). When such
limitations appear, they generally take the form of
emigration requirements, foreign currency
restrictions, and nonrecognition of foreign degrees
or credentials. Detailed descriptions of the
specific limitations appear in appendix K. Cross-
industry limitations such as subsidies, tax
measures, and investment regulations do not
appear to limit education trade significantly

(appendix H).



Figure 4-2

Education services: Cross-border exports, imports, and trade balance, 1989-93
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Subject Trading Partner
Commitments on Education
Services

Japan's commitments on primary, secondary,
and higher education services are narrow in scope.
The commitments solely pertain to services
offered by so-called Formal Education Institutions
established in Japan. Japan defines "Formal
Education Institutions” as  kindergartens,
elementary schools, lower secondary schools,
upper secondary schools, universities, technical
colleges, schools for the blind, schools for the
deaf, and schools for the handicapped. A license
for establishment of Formal Education Institutions
is only issued to Japan-based institutions.
Therefore, it is technically infeasible to provide
these education services across borders or for
Japanese students to purchase these education
services while abroad. : .

The Japanese Ministry of Education does not
recognize affiliates of U.S. higher education
institutions in Japan. Temple University is one of
a small group of educational institutions that has

established a commercial presence in Japan
through its affiliate, Temple University Japan
(TUJ). TUJ offers English Language training as
well as undergraduate and graduate degree
programs. Without recognition by the Ministry of
Education, TUJ has not been able to provide
education services to Japanese students who wish
to obtain positions in Japanese corporations or in
the Japanese Government. To obtain recognition,
TUJ and similar programs must apply as a
Japanese university with classes conducted in the
Japanese language by Japanese faculty. U.S.
industry sources indicate that doing so would alter
the nature of the service they provide, leaving
them unable to differentiate themselves from
competing Japanese institutions.'*  Another
commercial presence restriction includes the
requirement that Formal Education Institutions be

" Industry representatives, interviews by USITC
staff, Washington, DC, Mar. 9, 22, 23, and Apr. 10,
1995.



Table 4-1

Highlights of commitments on education services

Canada ALL EDUCATION ALL EDUCATION ALL EDUCATION ALL EDUCATION
SERVICES SERVICES: SERVICES: SERVICES
+ Discrimi ent' | Discrimi entt |+ Discrimi ent* |+ Discrimi treatment!
European | ALL EDUCATION ALL EDUCATION ALL EDUCATION ALL EDUCATION
Union® SERVICES: SERVICES: SERVICES: SERVICES:
o Limited access®  Limited access® o Limited access® o Limited access®
o Discriminatory treatment' |+ Discriminatory treatment' |« Discriminatory treatment' | » Discriminatory treatment
Japan PRIMARY EDUCATION PRIMARY EDUCATION PRIMARY EDUCATION PRIMARY EDUCATION
SERVICES: SERVICES: SERVICES: SERVICES:
o Limited access® o Limited access’ ¢ Limited access® o Limited access®
o Discriminatory treatment’ | » Discriminatory treatment* « Discriminatory treatment’
SECONDARY SECONDARY SECONDARY . SECONDARY EDUCATION
EDUCATION SERVICES: EDUCATION SERVICES: EDUCATION SERVICES: SERVICES:
o Limited access® o Limited access® ¢ Limited access® o Limited access®
 Discriminatory treatment' |+ Discriminatory treatment! » Discriminatory treatment*
HIGHER EDUCATION HIGHER EDUCATION HIGHER EDUCATION HIGHER EDUCATION
SERVICES: SERVICES: SERVICES: SERVICES:
o Limited access® o Limited access® ¢ Limited access® o Limited access®
o Discriminatory treatment' |+ Discriminatory treatment « Discriminatory treatment’
ADULT EDUCATION ADULT EDUCATION ADULT EDUCATION ADULT EDUCATION
SERVICES: SERVICES: SERVICES: SERVICES:
* No limitations ¢ No limitations * No limitations o Limited access®
» Discriminatory treatment*
OTHER EDUCATION OTHER EDUCATION OTHER EDUCATION OTHER EDUCATION
SERVICES: SERVICES: SERVICES: SERVICES:
o Limited access® o Limited access® o Limited access® o Limited access®
« Discriminatory treatment' |+ Discriminatory treatment' |« Discriminatory treatment' |« Discriminatory treatment"
Mexico PRIMARY EDUCATION PRIMARY EDUCATION PRIMARY EDUCATION PRIMARY EDUCATION
SERVICES: SERVICES: SERVICES: SERVICES:
 No limitations ¢ No limitations o Limited access® o Limited access®
) « Discriminatory treatment*
SECONDARY SECONDARY SECONDARY SECONDARY EDUCATION
EDUCATION SERVICES: EDUCATION SERVICES: EDUCATION SERVICES: | SERVICES:
¢ No limitations o No limitations o Limited access® o Limited access®
» Discriminatory treatment’
HIGHER EDUCATION HIGHER EDUCATION HIGHER EDUCATION HIGHER EDUCATION
SERVICES: SERVICES: SERVICES: SERVICES:
* No limitations * No limitations o Limited access’ o Limited access’®
» Discriminatory treatment*
ADULT EDUCATION ADULT EDUCATION ADULT EDUCATION ADULT EDUCATION
SERVICES: SERVICES: SERVICES: SERVICES:
o Limited access® e Limited access® o Limited access® o Limited access®
o Discriminatory treatment' |+ Discriminatory treatment’ |+ Discriminatory treatment |+ Discriminatory treatment’
OTHER EDUCATION OTHER EDUCATION OTHER EDUCATION OTHER EDUCATION
SERVICES: SERVICES: SERVICES: SERVICES:
¢ No limitations * No limitations » Limited access® o Limited access®

»_Discriminatory treatment |

! Cross-industry commitments regarding investment, real estate acquisition, etc., may impose additional restrictions on the establishment of

commercial presence by foreign service providers.

2 Cross-industry commitments regarding temporary entry and stay of natural persons typically provide for exoepttons to restrictions placed on the

prov:slon of services through natural persons.
Lxmnedammd:catsthcprmoeofmarketacoesshmﬂauon&
* Discriminatory treatment indicates the presence of national treatment limitations.
* The European Union’s commitments in this table reflect restrictions in any member state. Therefore, if an individual member state schedules a
limitation, the limitation is listed under the European Union.

Source: Compiled by the staff of the U.S. International Trade Commission.




established by a "school juridical'® person,” which
is a non-profit institution established under
Japanese law. ,

The commitments do not address services
provided by education institutions established
outside Japan, such as U.S. colleges and
universities. Therefore, Japan reserves the right to
maintain, as well as impose, restrictions on
students' consumption abroad at these institutions,
which is the principal component of trade in
education services. = However, approximately
43,000 Japanese students studied in U.S.
education institutions in the 1992-93 school year,'¢
demonstrating that Japan has refrained from
restricting students' consumption of education
services at U.S. colleges and universities. Japan
also leaves limitations on the presence of natural
persons in primary, secondary, and higher
education services unbound, allowing Japan to
maintain or increase market access or national
treatment limitations at its discretion. However,
under the Japan Exchange and Teaching Program,
several thousand people have been invited to serve
as English Language teaching assistants in Japan's
secondary schools."’

Japan's commitments on adult education
services pertain solely to instruction in foreign
languages. With respect to these services, there
are no industry-specific restrictions on cross-
border supply, consumption abroad, and
commercial presence. Limitations are unbound
with respect to the presence of natural persons
supplying adult education services. However,
cross-industry commitments appear to provide
exceptions to such limitations. Under certain
circumstances, for instance, experts in
jurisprudence, economics, business management,
accounting, and the humanities may offer their
services in Japan. Cross-industry limitations on

'* In the terminology found in the GATS, juridical
persons include corporations, trusts, partnerships,
joint ventures, sole proprietorships, and associations.
Branches and representative offices are not included.

1$1IE, Open Doors 1992/1993, p. 23.

\"1IE, Profiting From Education: Japan-United
States International Educational Ventures in the
1980s (New York: IIE, 1990), p. 3.

national treatment may apply to a commercial
presence that does not provide expertise in the
disciplines listed above, and to enterprises that
receive government research and development
subsidies.

Mexico, too, places unbound limitations on
the presence of natural persons in all areas of
education services. = However, cross-industry
commitments appear to provide exceptions to
limitations placed on specialists, which may apply
to certain types of teachers. Other Mexican
restrictions include those on adult education
services, which are unbound, and on the
establishment of a commercial presence for the
purpose of primary, secondary, higher, or other
education services. To establish education
institutions in Mexico, foreign providers must
obtain authorization from the Ministry of Public
Education and comply with foreign investment
restrictions. Mexico restricts commercial presence
and natural persons providing language skills and
special education.'®

The European Union (EU) places few
community-wide limitations on trade in education
services via cross-border supply, consumption
abroad, or commercial presence. By contrast,
community-wide limitations are unbound with
respect to natural persons, although cross-industry
commitments allow the temporary presence of
persons with “uncommon knowledge.” It is not
clear whether this exemption applies to teachers.

EU limitations on trade in education services
principally stem from member state regulations.
EU member states principally list restrictions that
apply to commercial presence and natural persons.
Nationality conditions exist for professors in

18 Under the terms of the North American Free-
Trade Agreement (NAFTA), Mexico has agreed to
greater cooperation with the United States concerning
mobility of students, faculty, and information. In
September 1993, academic, business, and government
leaders met in Vancouver, B.C., to endorse a higher
education pact that supports intensive trilateral
exchange, research, and training for students among
the United States, Mexico, and Canada. American
Council on Education (ACE), "Toward a More
Perfect Union: Vancouver Summit," The Compass,
vol. 2, No. 1 (Jan. 1994), pp. 4-5.



Denmark, teachers and board members in Greece,
and those who wish to issue state-recognized
diplomas in Italy.'” Similarly, in Greece, third-
country nationals®® can only grant private
diplomas, which are reportedly less valuable than
their state-certified equivalents.® France requires
third-country nationals to obtain permission from
authorities to establish and direct education
institutions,? and limits the movement of foreign
professors into France through various regulations
concerning length of stay, payment of taxes, and
needs tests. Italy and Spain also subject foreign
private universities to needs tests.”® Finland and
Sweden scheduled no commitments on education
services, effectively reserving the right to impose
restrictions on any mode of supply. Like Finland
and Sweden, Austria made no commitments
pertaining to higher education services but did
schedule commitments on primary, secondary, and
adult education services. ,

Canada scheduled no commitments regarding
education services.  Therefore, Canada may
maintain or introduce restrictions that are
inconsistent with market access and national
treatment. These restrictions may apply to any
mode of supply. However, under the terms of the

19 In Italy, state-recognized diplomas are reportedly
more marketable to future employers. EU
Commission officials, interview by USITC staff,
Brussels, July 19, 1995.

% Third-country nationals are non-EU persons. EU
Commission officials, interview by USITC staff,
Brussels, July 19, 1995.

# EU Commission officials, interview by USITC
staff, Brussels, July 19, 1995.

2 Permission is discretionary and can be based on
needs tests. However, there is some reciprocity in
limited cases. EU Commission officials, interview by
USITC staff, Brussels, July 19, 1995.

3 Sources indicate that, although needs tests are
often quantitative in nature, they may also be subject
to arbitrary decisions. EU Commission officials,
interview by USITC staff, Brussels, July 19, 1995.
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North American Free-Trade Agreement, Canada
also has agreed to greater cooperation with the
United States concerning academic exchange.

Summary

Japan, Canada, Austria, Finland, and Sweden
have left limitations on the exchange of higher
education students unbound, giving these
countries the flexibility to maintain or impose
import restrictions. However, students from Japan
and Canada are among the largest consumers of
education services from U.S. colleges and
universities, indicating that although these
countries have reserved the right to maintain or
place restrictions on imports, they have exercised
restraint in doing so. With respect to education
services, Mexico and the European Union, minus
the recently acceded nations, appear most liberal,
imposing no limitations on the exchange of
college and university students. Further, cross-
industry commitments on the temporary entry and
stay of natural persons may benefit teachers
attempting to provide education services in
Mexico, as well as individuals providing adult
education services in Japan.

The schedules provided by several of this
report's subject trading partners do not serve the
purposes of transparency and benchmarking. As
noted, Canada, Finland, and Sweden declined to
schedule any commitments regarding education
services. The absence of commitments regarding
education services provides interested parties with
no information regarding the nature and extent of
restrictions. Schedules submitted by Japan and
Austria lack transparency in the sense that they do
not address regulations pertaining to the exchange
of college and university students, the primary
component of trade in education services. By
contrast, the schedules submitted by the European
Union, minus the recently acceded nations, and
Mexico appear to promote regulatory transparency
and establish be