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House of Representatives

The House was not in session today. Its next meeting will be held on Tuesday, February 8, 2011, at 2 p.m.

The Senate met at 2 p.m. and was
called to order by the Honorable CHRIS-
TOPHER A. COONS, a Senator from the
State of Delaware.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Lord God, the center of joy, thank
You for the privilege of prayer. In a
world filled with change and decay,
Lord, we are grateful that we can al-
ways call to You, the changeless one.
Today we ask You to guide our law-
makers. Shine the light of Your wis-
dom and truth upon their path. Give
them patience to wait for Your clear
guidance and courage to follow where
You lead. Remove pride from their
hearts and replace it with a spirit of
humility and unity. We pray in Your
great Name. Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable CHRISTOPHER A. COONS
led the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. INOUYE).

Senate

MONDAY, FEBRUARY 7, 2011

The legislative clerk read the fol-

lowing letter:
U.S. SENATE,
President pro tempore,
Washington, DC, February 7, 2011.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable CHRISTOPHER A.
COONS, a Senator from the State of Dela-
ware, to perform the duties of the Chair.

DANIEL K. INOUYE,
President pro tempore.

Mr. COONS thereupon assumed the

chair as Acting President pro tempore.

———

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

————
ORDER OF PROCEDURE

Mr. REID. Mr. President, I ask unan-
imous consent that the order of the
votes scheduled at 5:30 be as follows,
and that the remainder of the consent
remain in effect: Calendar No. 6 would
be first; Calendar No. 3 would be sec-
ond.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

———

SCHEDULE

Mr. REID. Mr. President, following
leader remarks there be a period of
morning business until 3 p.m. At 3
p.m., the Senate will resume consider-
ation of the Federal Aviation Adminis-

tration bill. There will be a short re-
cess around 4:20 p.m. in order to wel-
come the Prime Minister of Slovenia to
the Senate floor. At 4:30 the Senate
will turn to executive session to debate
concurrently three district court nomi-
nations. Those nominations are Paul
Holmes of Arkansas, Diana Saldana of
Texas, and Marco Hernandez of Oregon.
At 5:30 there will be two rollcall votes
on confirmation of the Saldana and
Holmes nominations in the order that
was just entered.

———
100TH BIRTHDAY OF RONALD
REAGAN
Mr. REID. Mr. President, Ronald

Reagan’s second inauguration was the
first one I attended as a Member of
Congress. It was bitterly cold that day.
While the temperatures sank into the
single digits, Reagan became the first
and only President to take the oath of
office in the Capitol Rotunda.

He said in an indoor inaugural ad-
dress:

History is a ribbon, always unfurling. His-
tory is a journey. And as we continue our
journey, we think of those that traveled be-
fore us.

Yesterday would have been President
Reagan’s 100th birthday. Today, we
think of President Reagan and how he
steered America’s travels through his-
tory’s journey. I first met President
Reagan when he was Governor of Cali-
fornia. I was the Lieutenant Governor
of Nevada. We met in Heavenly Valley,
on the Nevada side of Liake Tahoe, to
watch the first annual ‘‘hot-dogging”’
skiing championship. As I said, I first
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met him and we had a wonderful visit.
I enjoyed that day very much.

His own travels took him not only to
Lake Tahoe in my State but through
the entire State. California’s Ronald
Reagan was a close friend of Nevada’s.
In his earliest days as an actor, he en-
tertained crowds at the Last Frontier
on the Las Vegas strip. Decades later,
the same week Ronald Reagan became
Governor of California, Paul Laxalt be-
came Governor next door in Nevada.

When Reagan first sought the Presi-
dency, Laxalt managed his campaign,
and when President Reagan worked
down the street at the White House,
Paul Laxalt worked here as Nevada’s
senior Senator. It was a special rela-
tionship, a unique relationship, one so
close that some called Senator Laxalt
the First Friend, and he was that.

I was fortunate enough to see first-
hand President Reagan’s appreciation
for Nevada. After talking to Nevadans
in Ely and across eastern Nevada, I
came to the conclusion that I should
drop some wilderness I was going to
put in place and instead form a na-
tional park. Nevada did not have a na-
tional park, and we would call it the
Great Basin National Park. After I in-
troduced that legislation and it passed,
President Reagan’s Secretary of Agri-
culture recommended that he veto
what would be Nevada’s only national
park. The Agriculture Secretary did
not much like the idea of a young
Member of Congress from the other po-
litical party putting such a bill on the
President’s desk.

I was worried about that. Word came
to me that the President was going to
veto this bill that was important to
me. I asked for a meeting with his Su-
perintendent of Parks, the National
Parks Director. He had been the Super-
intendent of Parks for Ronald Reagan
when Reagan was Governor of Cali-
fornia. His name was Penn Mott. When
he came to see me, he had been in the
service of our country in many dif-
ferent ways. He was an elderly man
when he came to see me. I explained to
him what was happening and that I was
told that President Reagan, upon rec-
ommendation of one of his Cabinet
members, was going to veto my bill.
That man looked at me and he said:
President Reagan is not going to veto
that bill. He said, when I was a young
park ranger in 1928, Key Pittman, who
was a famous Nevada Senator, very
close to President Roosevelt, sent me
to Nevada to find a place for a national
park. He said: That is my park. I am
the one who said it would go there.
That is where it should go, and it never
made it legislatively. But because of
that meeting I had, and Ronald Rea-
gan’s understanding of what politics is
all about, he did not veto my bill. He
overruled his Secretary, and together,
HARRY REID and Ronald Reagan cre-
ated the Great Basin National Park.

It was not the last time President
Reagan and I worked together to pre-
serve our West. I introduced legislation
that was important legislation. It in-
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volved two Indian tribes, two endan-
gered species, it involved Lake Tahoe,
and it involved two rivers, the Truckee
and Carson Rivers—I think I men-
tioned the two Indian tribes—a huge
wetlands that had gone from a couple
of hundred thousand acres to maybe
less than a thousand very putrid acres.
Birds died eating and drinking there.
The wetlands basically had dried up.

It was a very important piece of leg-
islation, but I got it passed. I got it
passed here. Then it went to the House
and got passed. Again, President Rea-
gan’s advisers recommended he veto
that bill. Part of it was because of who
pushed the legislation through. But
President Reagan knew how important
it was to Lake Tahoe, and one of his
assistants, Sig Rogich, talked to him.
Sig is a long-time Nevadan, worked
very closely with President Reagan and
with President Bush, and he talked to
him about this important legislation.
It was not vetoed. He signed this bill in
spite of people recommending that this
not be signed.

President Reagan’s help in ending
this water war meant a lot to me be-
cause he knew that when Americans
are all in this together, even local
issues, even statewide issues, are all of
our concern. I remember how he signed
my bill to establish this park because
his view of that national park em-
bodied his vision of the Nation.

He never looked at the legislation as
a map of red States and blue States
and purple States but as a landscape of
States colored by green forests and
brown deserts and clear waters.

My legislation, entitled the Nego-
tiated Settlement, has changed that
part of the country. Lake Tahoe is bet-
ter off. The Indian tribes are better off.
We preserved a lake, Lake Pyramid. It
was landmark legislation. It could not
have been done without his signature.

He knew when the Sun breached the
horizon each day, the morning that
dawned in America was a morning for
all Americans and for families of all
backgrounds. He said in that second in-
augural address, ‘“‘“we have worked and
acted together, not as members of po-
litical parties, but as Americans.”

Ronald Reagan was a Republican
President from the West, who cher-
ished a famously close friendship with
Tip O’Neill, a Democratic Speaker of
the House from the XEast. Ronald
Reagan was a patriot who created a
friendship with Mikhail Gorbachev, the
leader of a nation he called an Evil
Empire. He would make certain Amer-
ica could defend herself but quietly
sent a diplomatic team to start negoti-
ating with the Soviet Union the
minute he took office.

Ronald Reagan knew politics has al-
ways been and always will be about
compromise, and that compromise can
only happen when politicians share
personal relationships. He knew public
servants worked better as partners
rather than partisans. And as much as
he criticized government, he knew it
was not a faceless machine. He appre-
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ciated that government exists, as Lin-
coln said, of, for, and by the people.

That is why he was more beholden to
simple pragmatism than stubborn prin-
ciple. That is why he, a staunch con-
servative, raised taxes 11 times when
the economy needed revenue. It is why
he viewed the challenge of immigration
through a practical lens. It is why he
knew America could be strong and
would be stronger still in a world with-
out nuclear weapons.

He was not perfect. I did not agree
with many of his politics or policies.
But I always admired the way he cap-
tured our country’s imagination. I al-
ways respected his honest assessment
of his strengths and limitations alike.
He was somebody who could look at
himself and we would all smile a little
bit.

One time he was running for Gov-
ernor of California and someone asked
him: Do you think you will be a good
Governor? He said: I do not know. I
have never acted the part.

That is who he was. He honestly as-
sessed who he was, his strengths and
limitations, and I admired the way he
humbly surrounded himself with good,
smart people.

A century after his birth Ronald Rea-
gan’s legacy remains as enduring as
anyone who has ever unfurled the long
ribbon of our Nation’s history. That
legacy lives not merely in his policies,
and to honor it, it is not enough to try
to apply his solutions of 30 years ago to
the problems we confront today; rath-
er, we should remember how he re-
spected his colleagues and his constitu-
ents. We should try to emulate the con-
fidence he communicated.

Ronald Reagan was a proud neighbor
of Nevada, who united and motivated
us by reminding us that all Americans
live in the same neighborhood. That is
a lesson I still remember today. That is
a lesson I remember best about our
40th President, Ronald Reagan.

———————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will be in a period of morning
business until 3 p.m., with Senators
permitted to speak therein for up to 10
minutes each.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. I ask unanimous
consent that the order for the quorum
call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The Republican leader is recog-
nized.

————

COLOMBIA FREE TRADE
AGREEMENT

Mr. MCCONNELL. Mr. President, ear-
lier today, the President spoke to the
Chamber of Commerce in what some
have described as an effort to make
nice with the business community. I
will leave others to analyze what the
speech means politically. The first con-
cern of the American people is what it
will mean for the economy. As I have
said before, what the President says
matters a lot less than what he does.

So we will just have to wait and see
whether the administration’s actions
support its rhetoric. And it is in that
spirit that I would like to suggest one
thing the President could do imme-
diately, with Republican support, to
show he is serious about jobs and the
economy. He could work with us to
pass free trade agreements with Colom-
bia and Panama that have been lan-
guishing for years now.

We welcome the President’s support
for the South Korea Free Trade Agree-
ment which has earned strong bipar-
tisan support. But by failing to show
the same commitment in passing these
two other free trade agreements, the
President is missing out on an impor-
tant opportunity to do something good
for the economy and for jobs.

The President says he wants to dou-
ble U.S. exports in 5 years. Free trade
agreements with Colombia and Panama
would go a long way toward meeting
that goal—and creating jobs here in
America—by opening markets in Latin
America.

In my view, the time for delay on
these two agreements is over. The
President needs to do more than prom-
ise to “‘pursue’ these agreements, as he
did today. He should work with Con-
gress to pass these two agreements and
sign them into law.

This should be an easy one. Colombia
is a strong strategic ally in South
America, and it has made great strides
in addressing the concerns of labor
union critics here in the U.S. It has
come a long way. We should not walk
away from Colombia now. As for Pan-
ama, our two nations have had strong
strategic and economic ties for years.
This agreement would only strengthen
those bonds and build on them.

As America sits on the sidelines, our
competitors around the world, includ-
ing the EU and Canada, are moving for-
ward to lower barriers to trade and in-
crease access for their businesses and
workers. This is unacceptable, particu-
larly for an administration that is
claiming as its top priority to ‘“win the
future.”

It won’t be enough for Republicans
and it shouldn’t be enough for the busi-
ness community to allow the adminis-
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tration’s trade agenda to start and end
with South Korea. We should be pass-
ing all pending trade agreements and
inking new ones on a bipartisan basis,
even when it requires the President
bringing his own party along.

We have heard Secretary Clinton,
Senator BAUCUS, and Ambassador Kirk
all express support for submitting a Co-
lombia FTA to Congress. But the Presi-
dent’s own pronouncements continue
to fall short. It is not enough for the
President to say good things about free
trade while siding with labor bosses
over job creators and the vast majority
of American workers who do not belong
to unions and who would largely ben-
efit from opening markets overseas. We
shouldn’t allow labor union bosses to
have veto power over economic policies
that benefit us all.

So the question is: will the President
allow our allies in South America to
continue waiting for us to move for-
ward, or will he send the message that
America stands by her allies and is pre-
pared to do something good for Amer-
ican workers, good for the American
economy, and good for key allies. Con-
gress is ready to pass these two deals
today. It is time for the President to
commit to the same.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nebraska.

Mr. JOHANNS. Mr. President, I com-
pliment the minority leader on his
comments on trade. I wish to speak in
morning business on the same topic. I
will not have to speak long because I
have talked about this many times
since I joined the Senate over 2 years
ago.

Today I will focus on the U.S.-Colom-
bia trade agreement. This agreement
was signed by both the United States
and Colombia on November 22, 2006. It
has been around many years. It is ex-
pected to create several thousand jobs.
Yet for 5 years, to the detriment of
U.S. exporters and job seekers, policy-
makers have punted on this important
trade agreement. The Obama adminis-
tration has been sitting on the side-
lines watching other countries slowly
chip away at U.S. competitiveness in
the Colombian marketplace. Our
friends to the north in Canada and to
the south in Mexico wisely negotiated
new agreements with Colombia. They
saw the void U.S. companies and work-
ers should have been filling and acted
to fill that void themselves. I believe it
is time we stop watching other coun-
tries make the moves that have been
teed up for this country for about 5
years.

Implementing the agreement would
increase U.S. exports by more than $%
billion annually and create almost 4,000
much needed jobs in the United States.
Simply stated, passing this agreement
would help to improve our economy.

In last year’s State of the Union Ad-
dress, we heard our President say:

If America sits on the sidelines while other
nations sign trade deals, we will lose the
chance to create jobs on our shores.
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I applauded his comments. I ap-
plauded his desire to increase exports.
But, unfortunately, no action was
taken on the President’s words.

During this last year’s State of the
Union Address, the President again ac-
knowledged the need for the Colombia
trade agreement by saying:

We will strengthen our trade relations
with key partners like South Korea and Pan-
ama and Colombia.

Once again, these words will ring hol-
low with no action. Yet again today, in
a much touted speech to the Chamber
of Commerce, the President talked
about pursuing the Colombia trade
agreement. I must admit, I asked the
question: What on Earth is left to pur-
sue? The agreement was signed nearly
5 years ago. It is ready for approval.
All the President needs to do is submit
it for our action. If the President
thinks there was more pursuing to do,
what have we been waiting for the past
couple of years? Why has not the ad-
ministration pursued whatever it is
they think needs pursuing for now over
2 years?

Americans who are out of work know
this administration is missing an op-
portunity to say to thousands of Amer-
icans: You have a job. Our job creators
are waiting. My hope is the President
stands behind his remarks today.

This is a golden opportunity for the
President to send a signal that his
words do have meaning and to show
that we can, in fact, work together in
a bipartisan way. He could submit the
Colombia trade agreement to Congress
for approval today and send an enor-
mously powerful message that when he
says ‘‘pursue,” he means action, not
stall.

Folks from my State are anxiously
awaiting approval of this agreement as
are folks from around the country. We
should all be reminded that workers
and businesses in our home States will
benefit from the Colombia trade agree-
ment. Our farmers and ranchers would
benefit from the elimination of tariffs
on more than 77 percent of agricultural
goods. American workers will see more
of their products sold as 76 percent of
Colombian tariffs on our industrial
goods are eliminated immediately. No
doubt about it, this agreement will
have a real impact on Nebraskans and
other Americans who work hard every
day to make a better life for their fam-
ilies.

Let me share a couple of examples of
Nebraskans who want to see the U.S.-
Colombia trade agreement ratified.
Take Nebraska-based manufacturer
Valmont Industries, for example.
Valmont has loyal customers in Colom-
bia who buy its irrigation pivots. Cur-
rently, Colombia imposes a 15-percent
duty or tax on those pivot systems.
This would be eliminated by the Co-
lombia trade agreement. If the 15-per-
cent duty is, in fact, eliminated,
Valmont estimates they would gain
market share against European com-
petitors and add 10 to 15 new jobs in
Nebraska alone.
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Take Rick Larson of Potter, NE. He
grows wheat and corn. He has a small
livestock operation. Unfortunately, the
market share of American farmers is
declining rapidly in Colombia. When
we signed the agreement, American
farmers such as Rick Larson in Potter
supplied 76 percent of the wheat to Co-
lombia. Today they sell 22 percent. For
Rick that means he has lost 15 cents
per bushel of wheat. That impacts a
real family.

It is a similar story with corn. He has
lost 4 cents per bushel. In a place where
we throw around the idea of trillions,
that may not sound like much, but it
means Rick’s wheat and corn revenues
were down $7,600 last year just because
the administration had not submitted
those trade agreements for our ap-
proval. Farmers such as Rick cannot
believe we are sitting on our hands
while our market share is evaporating
right before our eyes. He shudders to
think what will happen to his sales
prices once Canada beats us to a free-
trade agreement, even though it was
signed 2 years after ours.

It is not easy to regain lost market
share once it is gone. It worries export-
ers when they see their government
standing between them and a prom-
ising marketplace. Nebraska farmers
and ranchers and those across the
country can compete with anyone. All
they are asking for is a level playing
field and a fair shot.

We have been giving exporters from
Colombia more than a fair shot
through the Andean Trade Preferences
Act, which is set to expire on February
12. Under the agreement, a whopping 90
percent of goods and services coming
into our country to compete with our
citizens enters absolutely duty free.

I think we should extend the Andean
Trade Preferences, but we should also
knock down the barriers for our own
exporters and level the playing field.
We must give our workers that level
playing field by approving the Colom-
bia Free Trade Agreement.

American exporters have waited too
long to realize the benefits of this
trade agreement. Isn’t it time to get
serious about beating our global com-
petitors in the Colombian market?
Don’t we all realize U.S. jobs depend
upon this?

You see, we all represent people such
as Valmont and farmers such as Rick.
Let’s pay tribute to their entrepre-
neurial spirit by tearing down Colom-
bian trade barriers that inhibit eco-
nomic growth in this great Nation.

I urge the President to transmit the
signed U.S.-Colombia trade agreement
to Congress immediately. This is one
Senator who is going to stand behind
the President and do everything I can
to try to get that agreement ratified in
the Senate. It is time for Speaker
BOEHNER and Leader REID to call it up
for consideration as soon as it reaches
their desks. But, most important, it is
time for the President to lay it on
their desks.

I yield the floor, and I suggest the ab-
sence of a quorum.
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The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BEGICH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

——
ORPHANED EARMARKS ACT

Mr. BEGICH. Mr. President, I rise to
join my friend from Oklahoma to talk
about a commonsense piece of legisla-
tion. I come to the floor pretty often to
talk about the deficit, and I wish to
talk about something very specific we
can do to address this matter. The Or-
phaned Earmarks Act would rescind
earmarks that remain 90 percent or
more unused 9 years after being appro-
priated.

In early January, USA Today pub-
lished an article examining 20 years of
earmarks that have not been spent. Ac-
cording to the analysis: “In at least
3,649 of those earmarks, not a single
dollar had gone toward its intended
purpose’ and ‘‘Many of the orphan ear-
marks also count against a state’s
share of federal highway funds and
have taken billions of dollars away
from state transportation departments
across the nation.”

During the past 20 years, orphan ear-
marks reduced the amount of money
States would have received in Federal
highway funding by almost $7.5 billion.
That is $7.5 billion that States could
have used to replace obsolete bridges,
repair aging roads, and bring jobs to
rural areas.

As all of us know, when lawmakers
earmark money, even if it is never
spent for pet highway projects, that
money still reduces what States re-
ceive from the Federal Government. In
my own State of Alaska, $187 million in
funding was lost out in the past 20
years because of orphaned earmarks.

I know some of my colleagues are
concerned about States losing out on
money we all could use, especially
these days, but let’s not worry. I don’t
want to take away your earmarks that
help communities in need and help cre-
ate jobs. We are talking about ear-
marks that have been abandoned for
more than 10 years and are just sitting
there like uncashed checks. Dr. COBURN
and I have addressed this in our legisla-
tion. We have built in a 12-month pe-
riod—I repeat, a 12-month period—for
agency heads to make sure earmarks
can be used before rescinding.

On that note, I wish to make some-
thing else clear. I do not personally
support an earmark moratorium. I
know my friend from Oklahoma and I
disagree on this earmark funding, but I
believe it is vital to my home State of
Alaska. We have unique needs and have
relied on this critical funding from day
one to support health, safety, and jobs.
What I have a problem with is wasteful
spending that could have otherwise
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been used for a project or to cut the
deficit.

Our legislation requires the Director
of OMB to submit to Congress and pub-
licly post on the OMB Web site an an-
nual report that includes a listing and
accounting for earmarks with unobli-
gated balances summarized by agen-
cies, including the amount of the origi-
nal earmark, the amount of the unobli-
gated balances, and the year the fund-
ing expires; the number of rescissions
resulting from this section and the an-
nual savings resulting from this sec-
tion for the previous fiscal year; fi-
nally, a listing and an accounting for
earmarks provided to Federal agencies
scheduled to be rescinded at the end of
the current fiscal year.

Senator Feingold offered an amend-
ment last March to the FAA bill to re-
scind any DOT earmarks that remained
90 percent or more unobligated for 9
years after being appropriated, with
the possibility of holding funds 1 more
year for earmarks the agency head be-
lieved would be funded within 12
months. Because Senator Feingold had
modified the legislation to reflect con-
cerns by Senator BOXER and Senator
MURRAY, the Senate voted 87 to 11 to
pass this amendment. However, as we
all know, the FAA bill did not pass last
year.

The Coburn-Begich bill is modeled
after a Bush administration proposal
from 2008 and would have rescinded any
highway and bridge earmark funds
from the 1998 highway bill, TEA-21,
that had less than 10 percent of the
funds spent or obligated. That proposal
would have saved about $626 million,
including $389 million in 152 earmarks
that had no funding obligated a decade
after passing. The Coburn-Begich bill
targets all orphaned earmarks, not just
those in the highway bill.

Let me conclude. I know my friend
from OKklahoma is here to speak as
well. I will tell my colleagues that
when I became mayor in 2003 in An-
chorage, AK, we looked at what all of
our bonds voters had voted on year-in
and year-out, and we looked at all the
projects. What we found was that siz-
able amounts were being spent on
projects where they were intended, but
there was another percentage that for
years had just been lying there for a
variety of reasons. Maybe the project
didn’t pan out, maybe they didn’t get
enough money from another source or
the project just vanished from the
books because of public opposition to
it. But what we found was we were
passing bonds for projects that never
went forward. So we cleaned the bonds
up when I was mayor.

Then we did one other thing which I
think this legislation now on the Fed-
eral level really focuses on, not only to
make sure we clean up the books but
also, when you have money, to make it
very clear that we need to spend the
money on the project for which it was
identified. We made sure those projects
that were on that bond, that voters
voted for, that they put their taxpayer
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money toward, that 75 percent or more
of those projects would be completed or
substantially underway by the end of
the year. That was important to make
sure taxpayers knew their dollars were
being used—not just forwarded or put
away in an account somewhere and not
having a project that they thought was
happening.

So I think this is a good piece of leg-
islation. It brings fiscal responsibility
to the money that is out there. When
we think about it, if we have a piece of
legislation, an earmark, that has not
been utilized—90 percent of it not uti-
lized for 10 years or more—there is no
reason we should have that money in
some bank account in some agency
somewhere hidden away. It should
come back and go toward the deficit.

So I yield the floor at this time for
my colleague from Oklahoma. I am
honored to be able to join him in this
effort to bring—I will use my words—
fiscal sanity to this effort of trying to
figure out how to manage this Federal
Government’s budget in a better way.

The ACTING PRESIDENT pro tem-
pore. The Senator from Oklahoma.

Mr. COBURN. First of all, let me
thank my colleague from Alaska. As
somebody who has been working on
areas of fiscal management in our Fed-
eral Government for the last 6-plus
years, this is one small step. Whether
it saves $500 million or whether it saves
$1 billion, it is important that America
knows we need to do this 1,500 more
times.

We hear a lot in the press now from
the Republican appropriators, the Re-
publican budgeteers, about the battle
of how much to cut. It is the wrong
language. The deficit is $1.5 trillion
this year. It was $1.4 trillion last year.
We have tons of areas, as my colleague
knows full well, as does our former col-
league, the Senator from Wisconsin,
Russ Feingold, where we don’t effec-
tively utilize the money that has been
given to us or that we are borrowing
against our kids’ future.

So this is a great start. We need to do
this every day on every bill that comes
before us. We can find it. We have iden-
tified 50 sets of duplication within the
Federal Government, and they are not
small duplications. There are 49 job-
training programs across 9 different
agencies. There are 105 science, tech-
nology, engineering, and math pro-
grams—something the President, in his
State of the Union Address, said he
wanted to enhance. We don’t have a
metric on any of them. We already
have 105 programs. We are spending $18
billion on job training, and we don’t
know if it is working, and we don’t
know if the people we have trained
have gotten jobs in the areas in which
they were trained. So I am excited
about my colleague joining with me.
The hope is that we can set a trend so
that with every bill that comes out, we
will start looking.

By the way, we do have coming from
the Government Accountability Office
the first third of all of the government

CONGRESSIONAL RECORD — SENATE

programs. When we inquired 2 years
ago to the Congressional Research
Service and to the Office of Manage-
ment and Budget and the GAO, we said:
Give us a list of all the programs. Do
my colleagues realize that nowhere in
the Federal Government do we have a
list of all of the programs where we
spend money? We are highly critical of
the Defense Department because it
can’t pass an audit, and we rightly
should be, but we can’t pass an audit
because we don’t even know what we
are doing.

So this should not be controversial at
all. It should save us close to $1 billion
when it is all said and done, and that is
$1 billion we won’t borrow from the
Chinese. All we have to do is do that
1,600 more times. The fact is, we can.
We are like that little engine. We can.
We can get up that hill. But what it is
going to take is reaching across the
aisle, as the Senator from Alaska and I
have done, and saying: Here is an area
of common ground, it is based in com-
mon sense, and it is something that
should be done and should be done now.

Just to show how silly this is, the
data shows that in Atlanta there is
still money for the 1996 Olympics.
Fourteen years ago, there was $2.7 mil-
lion sitting in a bank account. They
can’t spend it because the Olympics
has already occurred, but we still have
that money out there. That is the kind
of silly stuff that happens when the
Federal Government reaches into areas
where it shouldn’t be reaching.

What we can do—not to lay blame,
not to say it is about earmarks or not
about earmarks, but here is a common-
sense solution that says: Here is a way
to free up $1 billion or $500 million. If
it is $500 million, great, but here is a
way to do that.

I wish to also take some time on the
floor now to elucidate that the Presi-
dent’s fiscal commission outlined $4
trillion over the next 10 years we could
eliminate that would go a long way to-
ward starting to solve some of our
problems.

So my hope is that with this amend-
ment, we will start a trend where we
can grab hold of and capture the things
that make sense, that most Americans
will never miss, and if they do miss it,
it is because they are going to get
something better instead and more ef-
ficient instead, and we start down this
road. This is a great start.

I congratulate my colleague for his
initiative in bringing this back up.
What we need to do now is get on the
phone and get our colleagues in the
House to do the same thing and make
sure, when this bill goes through and
this amendment is adopted, it actually
happens. Don’t forget that the Bush ad-
ministration wanted this to happen,
and so does the Obama administration.
Think about the amount of labor we
are spending taking care of details on
things that can’t get spent or won’t be
spent and the amount of man-hours
that goes into that.

I just thought I would finish with one
of the recommendations of the fiscal
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commission, which is on the Federal
workforce. There is a wonderful article
that was published by Iain Murray on
February 3 about how many Federal
employees we have. It is easy for us to
think about the fact that when we
count true—just true—Federal employ-
ees, it is 2.8 million. But that doesn’t
come close to the actual number of em-
ployees the Federal Government has.
When you add up what is actually
there and you add in postal employees,
you add in military, you add in con-
tractors, we are at 11 million Federal
employees.

We have a great Federal workforce.
There are a lot of areas where we can
be efficient and downsize. We don’t
have to lay anybody off; we can just
not add. What we can do is, through at-
trition, markedly decrease the number
of Federal employees we have, which
will be that second, third, and fourth
billion dollars.

The other thing the Commission rec-
ommended, which the Obama adminis-
tration embraced, was a freeze on sala-
ries, but most of us don’t recognize
that we have $3 billion owed right now
to the IRS in back taxes by Federal
employees that has already been adju-
dicated.

So there are all sorts of things we
can do. We have lots of ideas. My
pledge is to work across the aisle with
our colleagues to try to find one of
these every day or one of these every
other day. If we do that together, we
don’t have to borrow 40 cents out of
every dollar we spend in this country.
We can take it down to 20 or 15 or down
to zero so that we can, in fact, ensure
the future for our children.

Again, I thank my colleague, and I
yield the floor.

Mr. BEGICH. Mr. President, I wish to
thank the Senator from Oklahoma for
joining me. I will tell my colleague,
whether you look at—you are right,
this should not be controversial. It
should be easy. I mean, it is like if you
receive a check and it sits there for 10
years, I can guarantee my colleagues,
if you are in private business, as I have
been, you have written that off al-
ready. It is gone. In this situation,
what we are saying is that there is $500
million—I think you are right; when it
is all tallied up, it is probably closer to
$1 Dbillion—sitting out there. We did
this once before. We had great support
on a much more narrow focus. If we did
this on a regular basis, the opportunity
is unlimited.

I wish to thank the Senator. I have
sat in the Presiding Officer’s chair
many times and listened to the presen-
tations of the Senator from Oklahoma
regarding the budget. We may not al-
ways agree, but when we find agree-
ments, here is an opportunity. This is
an easy one, by the way. There are oth-
ers, as the Senator knows and I know,
regarding surplus property the Federal
Government has that is under incred-
ible disrepair, not being realized. From
my real estate experience, I have seen
this, and there is an enormous amount
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of resources there that could be turned
back to the private sector for future
development. That could actually grow
this economy.

Mr. COBURN. Mr. President, the Fed-
eral Government has $950 billion worth
of property it is not using right now.
We are spending $9 billion a year tak-
ing care of it, and we have a budget
gimmick that says an agency that
needs a new building, because we are
going to account for the cost of that
building in the year in which they buy
it and charge it all to the agency—
what are we doing? We are leasing
buildings. I guarantee we could own
them much more cheaply than we
could lease them. What we should be
doing is changing that and getting rid
of the excess property, lowering our
cost to maintain it—there is 9 out of
the 1,500 we have to do, right there, if
we would just do that—and then
change the way we purchase buildings
for the Federal Government so the
agency can own it instead of leasing it
because it costs, over the life of the
building, about twice the lease.

Mr. BEGICH. Mr. President, if the
Senator will yield, as someone who has
been in the real estate business for al-
most 30 years, there is enormous oppor-
tunity. I know that when I was mayor,
we put more of the lands—we are not
talking parks; we are talking about
just surplus old buildings and sites
that are no longer in use—we put them
back into operation because not only
will it save the Federal Government
money in the sense of getting that sur-
plus property off the books, but what
we end up doing is turning that into
economic development companies for
those communities. The private sector
will come in and revitalize it and use
it. There are many ideas out there.

I thank the Senator for the oppor-
tunity to sponsor this with him. As the
Senator said, $5600 million is the min-
imum. I think it is close to $1 billion
just on this one idea.

I yield the floor.

Mr. COBURN. Mr. President, I sug-
gest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, morn-
ing business is closed.

FAA AIR TRANSPORTATION MOD-
ERNIZATION AND SAFETY IM-
PROVEMENT ACT
The ACTING PRESIDENT pro tem-

pore. Under the previous order, the
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Senate will resume consideration of S.
223, which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 223) to modernize the air traffic
control system, improve the safety, reli-
ability, and availability of transportation by
air in the United States, provide for mod-
ernization of the air traffic control system,
reauthorize the Federal Aviation Adminis-
tration, and for other purposes.

Pending:

Wicker amendment No. 14, to exclude em-
ployees of the Transportation Security Ad-
ministration from the collective bargaining
rights of Federal employees.

Blunt amendment No. 5, to require the
Under Secretary of Transportation for Secu-
rity to approve applications from airports to
authorize passenger and property screening
to be carried out by a qualified private
screening company.

Nelson (F1) amendment No. 34, to strike
section 605.

Paul amendment No. 21, to reduce the
total amount authorized to be appropriated
for the Federal Aviation Administration for
fiscal year 2011 to the total amount author-
ized to be appropriated for the Administra-
tion for fiscal year 2008.

Rockefeller (for Wyden) amendment No. 27,
to increase the number of test sites in the
National Airspace System used for un-
manned aerial vehicles and to require one of
those test sites to include a significant por-
tion of public lands.

Inhofe amendment No. 6, to provide liabil-
ity protection to volunteer pilot nonprofit
organizations that fly for public benefit and
to the pilots and staff of such nonprofit orga-
nizations.

Inhofe amendment No. 7, to require the Ad-
ministrator of the Federal Aviation Admin-
istration to initiate a new rulemaking pro-
ceeding with respect to the flight time limi-
tations and rest requirements for supple-
mental operations before any of such limita-
tions or requirements be altered.

Rockefeller (for Ensign) amendment No.
32, to improve provisions relating to certifi-
cation and flight standards for military re-
motely piloted aerial systems in the Na-
tional Airspace System.

The ACTING PRESIDENT pro tem-
pore. The Senator from West Virginia
is recognized.

Mr. ROCKEFELLER. Mr. President, 1
have comments of my own, but I will
yield to the Senator from Maryland. He
has been down here waiting. He is in-
teresting, provocative, thoughtful, and
always right. I yield to him such time
as he may feel comfortable with, pro-
vided it doesn’t go past 5 o’clock.

The ACTING PRESIDENT pro tem-
pore. The Senator from Maryland is
recognized.

Mr. CARDIN. Mr. President, I thank
my colleague and congratulate him on
the reauthorization of the Federal
Aviation Administration. It is a bill
that we can all be proud of. I thank
him for his good work.

Mr. President, I rise to speak today
on the legislation to reauthorize the
Federal Aviation Administration.

Our Nation’s economy is recovering
from the worst economic recession in
decades. Critical to getting our econ-
omy moving forward and getting Amer-
icans back to work is building an effi-
cient and modern intermodal transpor-
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tation system built to handle growing
commerce in the 21st century.

I am pleased to see that this legisla-
tion, which is estimated to create
280,000 jobs in airports around the
country, is one of the first orders of
business for the Senate in the 112th
Congress. It demonstrates this body’s
focus on job creation and helping get
Americans back to work while updat-
ing the Nation’s aviation infrastruc-
ture to ensure that America is ready
for business.

The airline industry accounts for
nearly 11 million U.S. jobs and $1.2 tril-
lion in annual economic activity. This
bill provides the airline industry the
essential infrastructure it needs to suc-
ceed and remain strong and competi-
tive in the global airline industry.

Every day, the Federal Aviation Ad-
ministration faces the daunting task of
marshalling thousands of airliners, and
the air travelers on those planes,
across the country from airports and
airfields both large and small located
in nearly every corner of the United
States. These members of the Federal
workforce safely guide thousands of
airplanes, serving tens of thousands of
air travelers, across America’s skies
every day.

I applaud Senator ROCKEFELLER’S
dedication to getting this much needed
legislation to the floor of the Senate. I
greatly appreciate his willingness in
the last Congress to incorporate a pro-
vision of mine that is important to
keeping small rural airports in Mary-
land and in other parts of the country
in operation. I look forward to con-
tinue working to build upon the great
work he has done to get this important
bill moving forward.

This bill is not just important to our
big airports; it’s important to all air-
ports in this country. There are many
challenges facing the FAA and air trav-
elers. This bill sets a clear path to-
wards addressing these challenges, not
the least of which is working to reduce
the number of flight cancellations and
the frequency of flight delays that can
range anywhere from 10 minutes to 9 or
more hours that air travelers experi-
ence.

This bill will reduce delays by more
than 20 percent—save passenger time,
money and reduce airline fuel con-
sumption, making our country more
energy secure and reducing harmful
greenhouse gas emissions.

While air travel remains a safe and
fast way to travel between distant des-
tinations, the technology is readily
available to make essential improve-
ments to our Nation’s aviation infra-
structure to make it even safer and
faster.

The bill’s authorization of facility
and equipment funding reinforces the
FAA’s commitment to overhauling the
guidance systems used to direct flights
across the country. The deployment of
NextGen flight systems will cut travel
times and save energy by directing
flights to take shorter routes that use
less fuel.
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Domestic commercial flight routes
follow the same terrestrial based guid-
ance air traffic control system that
was put in place more than half a cen-
tury ago. The paths planes follow be-
tween airports is not based on the
shortest most efficient routes, but in-
stead based on the location of broad-
casting points on the ground. That no
longer makes any sense. We know that
we now have a GPS system that could
put our planes on a much more direct
route, which is faster and will save
time and energy.

For example, air travelers flying
from National Airport, across the Po-
tomac in Arlington, VA, to Boston’s
Logan International Airport currently
follow a route north through central
Pennsylvania, east across New York
State and the entire State of Massa-
chusetts to Boston located on the At-
lantic coast.

This flight pattern goes 537 miles,
takes an hour and 15 minutes to fly,
and burns 7,376 pounds of fuel.

Alternatively, NextGen’s satellite-
based guidance system, using global
positioning systems, would guide that
same flight on a 367 mile, northeasterly
route directly up the Atlantic coast,
that takes less than an hour, and use
5,883 pounds of fuel.

That’s a 1,493 pound savings of expen-
sive, carbon emission intensive, jet
fuel.

These are significant savings that
benefit the environment and the con-
sumer. The Air Transport Association
estimates that ‘“‘even a 6% fleet-wide
reduction in fuel burn results in fuel
savings of 1.16 billion gallons of jet fuel
and emissions savings of nearly 11 mil-
lion metric tons or 24 billion pounds of
CO,.”” We would be saving fuel and
costs and would be polluting much less.

NextGen is essential to achieving
these types of greenhouse gas emis-
sions reductions from the aviation sec-
tor.

NextGen is also critical to meeting
future air travel demands and will go a
long way to alleviating the actual ‘‘air
traffic’’ that is responsible for much of
the delays air passengers experience
when travelling.

The research, engineering and devel-
opment funding is set to advance un-
dergraduate and technical school pro-
grams for aircraft maintenance focus-
ing on new technology job training for
pilots and air traffic controllers. This
includes essential job training pro-
grams for the next generation of air
traffic controllers that will use
NextGen systems to guide America’s
airline fleets.

Job training and education are im-
portant for preparing America’s work-
force to advance into well paid and
skilled jobs and are essential to the Na-
tion’s economic recovery.

The operations and maintenance,
Airport Improvement Program and fa-
cilities and equipment funding author-
izations give the green light to hun-
dreds of airports across the Nation to
advance pressing maintenance, facili-
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ties, security and new construction
projects that will create thousands of
jobs in the engineering, computer
science, construction, and software de-
velopment sectors and much more.

For example, at Baltimore Wash-
ington International-Thurgood Mar-
shall Airport in Anne Arundel County,
the Maryland Department of Transpor-
tation has nearly $400 million in Air-
port Improvement Program projects
that are ready to go. These projects
will help improve runway safety,
tarmac capacity and terminal effi-
ciency at Maryland’s largest airport.

BWI-Thurgood Marshall served 21
million passengers in 2009 and was
ranked first out of 140 international
airports, worldwide, that serve 15-25
million passengers annually by the Air-
ports Council International’s Airport
Service Quality survey. We are proud
of that and want to maintain that serv-
ice at BWI. The reauthorization of
these programs is critical to our doing
that.

I appreciate the opportunity this bill
gives me to show my support for Mary-
land’s flagship airport and the 35 other
commercial, municipal, regional and
general aviation airports across my
State.

I mentioned earlier my colleague’s
willingness to work with me to incor-
porate an amendment to help small
commercial airports. The program I
am referring to is the Essential Air
Service Program, which provides fund-
ing to keep the small yet critical com-
mercial airports serving rural commu-
nities viable.

This program assures that rural com-
munities are provided a minimal level
of service to preserve their connection
to the national air transportation sys-
tem.

Western Maryland’s Hagerstown Air-
port has benefitted greatly from this
program and has allowed the airport to
secure service contracts with Cape Air
to fly four daily flights from Hagers-
town to Baltimore. Without Hagers-
town’s daily flights to BWI, western
Maryland residents, as well as people
living in eastern West Virginia and
southern Pennsylvania, would have to
drive anywhere from 75 to more than
150 miles to get to the nearest airport
with commercial service.

There are many other rural commu-
nities where major commercial air pas-
senger service is located at even great-
er distances and the Essential Air
Service helps alleviate the travel isola-
tion of these communities. I am
pleased that this bill addresses the
needs of Hagerstown Airport and oth-
ers like it.

Another issue critical to the success
of Maryland’s airports that will surely
come up during the debate of this bill
is changing the slot and perimeter rule
at Reagan National Airport. This is an
issue that I care deeply about because
it has a specifically targeted effect on
the economic success and job growth
potential at BWI-Thurgood Marshall
airport and the surrounding area.
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In the 111th Congress, the proposed
changes to operations at National Air-
port were made by Senators rep-
resenting States well beyond the
Greater Washington region. Changing
the slot and perimeter rule in this fash-
ion subverts the established process for
altering these rules and undermines
the authority of local transportation
experts.

Restricted service at National Air-
port lends itself to the steady growth
at the region’s major hub airports,
which has been at the heart of the re-
gion’s business communities’ economic
development plans.

Companies such as Northrop Grum-
man, L3, General Dynamics, IBM,
Deloitte, and other major employers in
the Baltimore-Washington area strate-
gically located themselves around BWI.
The growth of that airport is critically
important to our economic progress.

The steady growth in service at the
region’s large international airports
helped create an attractive business
climate for these major companies.
This would not have been possible
without Congress’s agreement to main-
tain the status quo of service at Na-
tional Airport that, in turn, made Dul-
les and BWI the region’s growth air-
ports.

Based on existing service and prior
historical evidence of the impacts of
increased slots at DCA, allowing flights
to be converted from within the perim-
eter to beyond the perimeter would
have a direct impact on the service of-
fered out of BWI Marshall.

Under any slot-change scenario, serv-
ice reductions at BWI Marshall will re-
duce the value and return on Federal
and State infrastructure investments
made at BWI. Maryland has invested
more than $1.5 billion in the airport
over the last 10 years and plans to in-
vest $684 million in the next 6 years. I
welcome a collaborative and open proc-
ess should changes in the region’s air-
port operations be necessary.

In regard to another important provi-
sion in this legislation, I support the
passenger bill of rights. No one should
ever be forced to stay aboard a plane
on a tarmac for extended periods of
time.

I also applaud the provisions within
the bill that provide customers with
better information about the wide
range of fees airlines and airports place
upon the flying public.

I understand that between high fuel
costs and the current economy, trav-
elers are flying less and this has hurt
the airline industry. As a result, air-
lines have resorted to charging a vari-
ety of fees for services on each flight.
Airlines have counted on air travelers
adapting to each change of policy so
much that today’s frequent fliers rare-
ly expect a free meal or to check their
bags for free.

Air travelers often have no choice
but to pay the airlines’ fees. The prob-
lem is how these fees come at the cus-
tomers, often by surprise. If the fees
are explained in advance, there is less
with which to take issue.
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Surprise fees have consumers upset
and weary of flying. By the time trav-
elers reach the ticket counter, they are
committed to getting on that plane. At
that point, the airlines have the clear
upper hand when it comes to levying
additional charges for baggage based
on size, weight or type or even fees for
simple onboard amenities such as re-
freshments, headphones or blankets
once passengers are in their seats. In
some instances, particularly the at-
the-counter baggage fees, travelers
have no choice but to pay the fee.

In the 111th Congress, I introduced
legislation to ensure air travelers were
made well aware of the fees they were
being charged to fly. I look forward to
working with my colleagues to make
sure this issue is adequately addressed
in this bill.

I want the airlines to succeed. Work-
ing to improve access to information
and require the honest disclosure of
airline fees and improved passenger
treatment help public confidence in the
airline industry.

Currently, the airline industry can
point at high fuel costs and a downturn
in the economy as the top reasons for
why less people are traveling by air. As
the economy continues to improve and
as more Americans find work, both
business and leisure travel will begin
to pick up. Whether the travelers look
to the skies or the ground to get to
their destination will largely depend on
the users’ experience.

The passenger bill of rights goes a
long way to improving the users’ expe-
rience for air travelers.

Before concluding on this legislation
to reauthorize the Federal Aviation
Administration, I think it is important
that I comment on one amendment
that may be brought up. I wish to ex-
press my opposition to an amendment
that would exclude employees of the
Transportation Security Administra-
tion, TSA, from collective bargaining
rights of Federal employees. On June
23, 2010, more than 6 months ago, I
spoke on the floor of the Senate about
the need for collective bargaining for
more than 60,000 TSA employees who
work at BWI Marshall International
Airport and airports around the Na-
tion.

At that time, some Members of Con-
gress opposed collective bargaining for
TSA employees because of their con-
cern that we need to be able to adapt
quickly and effectively to specific avia-
tion threats. The underlying premise of
that argument is, we must choose be-
tween protecting the Nation from
threats to aviation and collective bar-
gaining. As I said in my June 23, 2010,
speech, that choice is a false choice be-
cause national security and what I
called smart collective bargaining are
not mutually exclusive. Under a smart
collective bargaining agreement, where
a true emergency exists, TSA would be
fully capable of deploying assets with-
out there being any negative impact
from collective bargaining.

At his confirmation hearing, Admin-
istrator Pistole stated that ‘‘we have
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to be able to surge resources at any
time . . not only nationwide but
worldwide.” The smart collective bar-
gaining agreement I called for would
enable us to do exactly that. Moreover,
I believed then and I believe now that
a smart collective bargaining agree-
ment would enhance national security
because it would enable T'SA to recruit
and retain better employees.

Our Nation’s history with Ilabor
unions clearly teaches us that collec-
tive bargaining boosts morale, it al-
lows employees to have a voice in their
workplace, and it allows them to in-
crease stability and professionalism.

On the other hand, poor workforce
management can lead directly to high
attrition rates, job dissatisfaction, and
increased costs, which lead to gaps in
aviation security. In the past, there
have been reports that the TSA has had
low worker morale, which can under-
mine the agency’s mission and our na-
tional security.

I am now pleased to learn that after
he was confirmed by the Senate, Ad-
ministrator Pistole did what he said he
would do—he studied the issue and
gathered all the facts and information
he could from stakeholders, including
TSA employees, TSA management,
union presidents, and a variety of
present and former leaders and experts
in law enforcement agencies and orga-
nizations.

This past Friday, on February 4, Ad-
ministrator Pistole decided that the
more than 60,000 TSA employees work-
ing at BWI Marshall International Air-
port and at airports around the Nation
could vote on whether they want or do
not want representation for limited
collective bargaining on nonsecurity
employment issues.

Administrator Pistole’s determina-
tion will provide a framework to pro-
tect TSA’s ability to respond to evolv-
ing threats, while allowing TSA’s em-
ployees the right to join a union under
clear definitions.

This is a smart decision and can lead
to the kind of solution I was talking
about 6 months ago.

On issues of national security, we
need to come together and reject the
either/or. We need to be smart on na-
tional security, and this collective bar-
gaining decision by Administrator Pis-
tole is a smart decision. The fact is,
the Department of Homeland Secu-
rity’s Customs and Border Patrol offi-
cers, some of whom work at the same
airports as TSA employees, as well as
DHS Federal Protective Service and
the Capitol Police, all operate under
collective bargaining agreements.

As our late colleague, Senator Ken-
nedy, noted in August 2009 when he co-
sponsored a collective bargaining
rights bill for public sector officers, to-
morrow morning, thousands of State
and local public safety officers, police
officers, and firefighters will awake
and go to work to protect us. They will
put their lives on the line, responding
to emergencies, policing our neighbor-
hoods, and protecting us in Maryland
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and in communities all across the Na-
tion. These dedicated public servants
will patrol our streets and run into
burning buildings to keep us safe. No
one believes for a moment we are less
safe because they have secured collec-
tive bargaining rights.

If opponents of Administrator Pis-
tole’s decision want to invoke 9/11 to
support their views, they will soon dis-
cover that the legacy of 9/11 shows very
clearly that national security will not
be compromised by smart collective
bargaining. Before 9/11, New York Port
Authority police worked 8 hours a day,
4 days on and 2 days off. By the end of
the day on 9/11, however, vacations and
personal time were canceled and work-
ers were switched to 12-hour tours, 7
days a week. Indeed, schedules did not
return to normal for 3 years. The union
did not file a grievance, and everyone
recognized it was a real crisis.

Administrator Pistole’s decision will
enhance our ability to recruit and re-
tain the best TSA employees to protect
us.
It will also lead to conditions that
will improve our ability to recruit and
retain the best employees, such as the
countless number of American heroes
who work every day to protect us and
keep us safe, under collective bar-
gaining agreements.

In concluding, I wish to acknowledge
in the reauthorization of the FAA bill
the thousands of hard-working govern-
ment workers, pilots, flight attend-
ants, and other members of our Na-
tion’s flight crews. Without their serv-
ice, air travel would not be possible. I
am pleased several of the labor organi-
zations that represent so many hard-
working Americans in the aviation in-
dustry support this bill. I also note the
important worker safety provisions
this legislation provides workers in the
aviation industry.

Congress has passed 17 short-term ex-
tensions of this authorization. It is
time for a permanent fix. It is time to
pass this bill. It will provide stability,
safety, and jobs for both the airline in-
dustry and its passengers.

It promotes jobs, consumer travel
protections, homegrown technological
innovation, and reductions of fuel con-
sumption and greenhouse gas emis-
sions. This could not come at a more
opportune time.

I congratulate the chairman for all
the work he has done.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from West Virginia.

Mr. ROCKEFELLER. Mr. President, I
thank the good Senator from Maryland
for his remarks.

I am sure, as I call on my vice chair-
man, Senator HUTCHISON will have re-
marks she will want to make. I simply
wish to catch us up to where we are.

This is the Federal aviation bill. It
has been deemed to be only the Federal
aviation bill, which is good, because
that means extraneous amendments
are not germane. We are trying to
work our way through this aviation
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policy issue business, which actually is
turning out, so far, to be quite smooth.
People commented it is being done in a
bipartisan fashion. That is the way
Senator HUTCHISON and I work always
and it is the way the committee works
and is probably why we put out more
nominations and legislation than any
other committee.

We have a number of pending amend-
ments. I know my colleagues also have
others. Some will come to the floor
this afternoon to get into the queue
and speak on those amendments. We
are making progress resolving some of
the pending amendments. Others, I be-
lieve, will require votes. If we can do
something without a vote, that is
great. If we have to have a vote, that is
also fine.

In addition, Senator HUTCHISON and I
continue to work to resolve the issue of
slots at National Airport. I thank all
our colleagues for engaging in a con-
structive conversation on this very dif-
ficult issue. It has been very heart-
ening that people seem to understand
that if we cannot work out this issue,
the whole bill goes down and 11 million
jobs and over $1 trillion of the economy
are at risk.

We have played with fire with this
now for 17 consecutive extensions of
the bill. It is a horrible way to do busi-
ness, to send out a 3-year contract for
building an airport runway—it is
awful. But we have not faced up to this
bill. Senator HUTCHISON and I are doing
that.

I suspect we will be on the bill this
week. We hope to finish it the fol-
lowing week. I believe we can do that,
but then again I am not sure. It is how
the Senate wants to work its will.

Again, I urge my colleagues to speak
with Senator HUTCHISON and myself if
they have amendments they would like
to offer. That is what we are here for.

The ACTING PRESIDENT pro tem-
pore. The Senator from Texas.

Mrs. HUTCHISON. Mr. President, I
appreciate what the chairman has said.
His message is the same as my mes-
sage; that is, this is a very important
bill. It is one—the authorization of the
FAA—we have extended, since 2007,
with 18 short-term extensions. Neither
the chairman nor myself want a 19th
short-term extension. That is, as he
mentioned, not the way we ought to be
doing business. We ought to be able to
assure that a contract will be let for a
new runway or a repair on a runway
and that it will be finished. I hope we
can get through some of the thornier
issues, and there are several of those.

I ask my colleagues to come down
and get their amendments pending be-
cause we want to close out amend-
ments and then deal with the ones we
have and move on.

Senator WICKER and Senator COLLINS
are going to be here very shortly. They
will be talking about the Wicker
amendment. That is one I think they
have now agreed to sponsor together.
They have made some good changes.
We have others that are also being
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worked on. It is time, if a colleague
wants to offer an amendment, to come
down and do it.

We are continuing to work on the pe-
rimeter slot rule from Washington Na-
tional Airport, with the hope of coming
to a consensus that will increase the
number of opportunities for people
from the Western half of the United
States to come into Washington Na-
tional Airport. I will say, I believe it is
in everyone’s interest to open Wash-
ington National on a limited basis. We
do not want to add to the congestion.
The proposals that are being put for-
ward would not add to congestion.
They would be mostly incumbent car-
riers already flying, just transferring
to longer haul flights but not with big-
ger airplanes.

So you can’t make the argument
that it is going to add to ground con-
gestion or air congestion because you
are not going to add that many new
flights. It certainly is not a noise issue
anymore, because we have Stage III
aircraft that have made a significant
improvement in air traffic noise for
people who live near airports. I think it
is in the interest of the people who live
around National to have that same
convenience—to be able to go to the
western part of the United States, just
as people who live farther away from
the airports. So I think we are working
through this. We need to come up with
something that everyone would say is a
fair compromise, and I hope we can do
that.

The underlying bill is important be-
cause it does increase the safety meas-
ures we need to have. It certainly will
modernize the air traffic control sys-
tem and put America in the forefront
of putting our air traffic control on a
satellite-based system, rather than a
ground-based radar system. That is the
key reason for needing to go forward
on this bill so we can start that trans-
formation. It will take time, and it is
something that needs to be done, but
with a longer term authorization,
which we are trying to do.

It will improve rural small town ac-
cess to our aviation system. There are
also good consumer protections. We
don’t think anyone should have to sit
on an airplane for more than 3 hours on
the ground with the door closed, and
that is provided for in this bill. If you
are sitting on the ground in an en-
closed aircraft for more than 3 hours,
the airline must open the doors and let
passengers get off.

There are a lot of things we need to
put into law. We have made a good
start, and I would ask my colleagues to
give us their amendments, if they have
them, and let us work through them to
move this bill.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Mississippi.

AMENDMENT NO. 14, AS MODIFIED

Mr. WICKER. Mr. President, I ask
unanimous consent that my amend-
ment No. 14 be modified with the
changes I have sent to the desk.
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The ACTING PRESIDENT pro tem-
pore. Is there objection?

Hearing no objection, the amendment
is so modified.

The amendment, as modified, is as
follows:

At the appropriate place, insert the fol-
lowing:

SEC. . EXCLUSION OF EMPLOYEES OF THE
TRANSPORTATION SECURITY AD-
MINISTRATION FROM THE COLLEC-
TIVE BARGAINING RIGHTS OF FED-
ERAL EMPLOYEES.

(a) SHORT TITLE.—This section may be
cited as the ‘“Termination of Collective Bar-
gaining for Transportation Security Admin-
istration Employees Act of 2011”°.

(b) IN GENERAL.—Section 7103(a) of title 5,
United States Code, is amended—

(1) in paragraph (2)—

(A) in clause (iv), by striking ‘‘; or’’ and in-
serting a semicolon;

(B) in clause (v), by striking the semicolon
and inserting *‘; or’’; and

(C) by adding at the end the following:

‘(vi) an officer or employee of the Trans-
portation Security Administration of the De-
partment of Homeland Security;”’; and

(2) in paragraph (3)—

(A) in subparagraph (G), by striking ‘‘; or”’
and inserting a semicolon;

(B) in subparagraph (H), by striking the pe-
riod and inserting ‘‘; or’’; and

(C) by adding at the end the following:

“(I) the Transportation Security Adminis-
tration of the Department of Homeland Se-
curity;”.

(c) AMENDMENTS TO TITLE 49.—

(1) TRANSPORTATION SECURITY ADMINISTRA-
TION.—Section 114(n) of title 49, United
States Code, is amended by adding ‘‘This
subsection shall be subject to the amend-
ments made by the Termination of Collec-
tive Bargaining for Transportation Security
Administration Employees Act of 2011.” at
the end.

(2) PERSONNEL MANAGEMENT SYSTEM.—Sec-
tion 40122 of title 49, United States Code, is
amended—

(A) by redesignating subsection (j) as sub-
section (k); and

(B) by inserting after subsection (i) the fol-
lowing:

“(j) TRANSPORTATION SECURITY ADMINIS-
TRATION.—Notwithstanding any other provi-
sion of this section (including subsection
(2)(2)(C)), this section shall be subject to the
amendments made by the Termination of
Collective Bargaining for Transportation Se-
curity Administration Employees Act of
2011.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of enactment of this Act and apply to
any collective bargaining agreement (as de-
fined under section 7103(a)(8) of title 5,
United States Code) entered into on or after
that date, including the renewal of any col-
lective bargaining agreement in effect on
that date.
SEC. . EMPLOYEE RIGHTS AND ENGAGE-

MENT MECHANISM FOR PASSENGER
AND PROPERTY SCREENERS.

(a) LABOR ORGANIZATION MEMBERSHIP; AP-
PEAL RIGHTS; ENGAGEMENT MECHANISM FOR
WORKPLACE ISSUES.—

(1) IN GENERAL.—Section 111(d) of the Avia-
tion and Transportation Security Act (49
U.S.C. 44935 note) is amended—

(A) by striking ‘‘Notwithstanding’’ and in-
serting the following:

‘(1) IN GENERAL.—Except as provided in
section 883 of the Homeland Security Act of
2002 (6 U.S.C. 463) and paragraphs (2) through
(5), notwithstanding”’; and

(B) by adding at the end the following:

‘(2) LABOR ORGANIZATION MEMBERSHIP.—
Nothing in this section shall be construed to
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prohibit an individual described in paragraph
(2) from joining a labor organization.

*(3) RIGHT TO APPEAL ADVERSE ACTION.—AnN
individual employed or appointed to carry
out the screening functions of the Adminis-
trator under section 44901 of title 49, United
States Code, may submit an appeal of an ad-
verse action covered by section 7512 of title
5, United States Code, and finalized after the
date of the enactment of the FAA Air Trans-
portation Modernization and Safety Im-
provement Act, to the Merit Systems Pro-
tection Board and may seek judicial review
of any resulting orders or decisions of the
Merit Systems Protection Board.

‘‘(4) EMPLOYEE ENGAGEMENT MECHANISM FOR
ADDRESSING WORKPLACE ISSUES.—At every
airport at which the Transportation Secu-
rity Administration screens passengers and
property under section 44901 of title 49,
United States Code, the Administrator shall
provide a collaborative, integrated employee
engagement mechanism to address work-
place issues.”.

(2) CONFORMING AMENDMENTS.—Section
111(d)(1) of such Act, as redesignated by para-
graph (1)(A), is amended—

(A) by striking ‘“Under Secretary of Trans-
portation for Security’’ and inserting ‘‘Ad-
ministrator of the Transportation Security
Administration’; and

(B) by striking ‘“‘Under Secretary’ each
place it appears and inserting ‘‘Adminis-
trator”.

(b) WHISTLEBLOWER PROTECTIONS.—Section
883 of the Homeland Security Act of 2002 (6
U.S.C. 463) is amended, in the matter pre-
ceding paragraph (1), by inserting ¢, or sec-
tion 111(d) of the Aviation and Transpor-
tation Security Act (49 U.S.C. 44935 note),”
after ‘‘this Act”.

Mr. WICKER. Secondly, Mr. Presi-
dent, I ask unanimous consent that the
following two Senators be added as co-
sponsors to my amendment: Senator
CoLLINS and Senator COBURN.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. WICKER. Mr. President, I called
up my amendment last week. This
amendment would prohibit TSA em-
ployees from entering into collective
bargaining agreements. A lot has hap-
pened since I called up my amendment.
The Transportation Security Adminis-
trator announced his intent on Friday
to proceed with allowing TSA security
employees to collectively bargain.
That would reverse a decade of policy—
since the inception of TSA, actually.
Currently, TSA employees are not al-
lowed to collectively bargain. The 2001
law that created TSA gives this deci-
sion to the Administrator, and pre-
vious Administrators have understood
that collective bargaining agreements
for TSA could compromise our Nation’s
security. TSA employees have been
treated like those of the FBI, the CIA,
and the Secret Service for purposes of
collective bargaining. These personnel
are treated very well by our govern-
ment and taken care of in other ways.
But because of the security concerns,
collective bargaining is prohibited for
those security personnel.

Frankly, I think many observers
would conclude that the current ad-
ministration is intent on doling out re-
wards to campaign supporters and,
therefore, is moving to reverse this
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decade-old decision and allow for col-
lective bargaining among TSA employ-
ees. On November 12, 2010, the Federal
Labor Relations Authority decided
TSA employees will be allowed to vote
on union representation, and then the
decision came along on Friday to allow
them to have collective bargaining
rights.

I don’t believe our country needs
50,000 TSA screeners to be part of a
union. But the Obama administration
does. Adding workers to union rolls has
been a high priority of the administra-
tion since day one. As I pointed out,
the FBI, the CIA, and the Secret Serv-
ice do not have collective bargaining
rights because burdensome union de-
mands could limit the ability of those
responsible for security at some of the
most high-risk targets and hamper
them in getting their job done.

Let me review a little bit of history.
When a British airliner bombing plot
was uncovered in 2006, the TSA over-
hauled security procedures in a matter
of 12 hours to deal with the threat of
liquid explosives. They had to act very
quickly and flexibly. It is difficult to
imagine that kind of flexibility under
inflexible union rules.

In 2006, following a severe mid-
western snow storm, local TSA em-
ployees were unable to get to the air-
port, but TSA was able to fly personnel
in temporarily from other airports to
cover these snowed-in personnel. This
helped keep the airport open and the
security lines moving. I wonder how in-
jecting collective bargaining into this
type of situation would have impacted
TSA’s ability to be flexible, to be quick
on its feet, and to move personnel
around.

There is also the issue of testing and
rollout of software to protect the pri-
vacy of passengers utilizing advanced
imaging technology. This should be
done on the basis of national security
and passenger safety and privacy con-
cerns, and not delayed because of union
concerns or intervention in the man-
agement of TSA employees.

I would reiterate, TSA has existed for
almost 10 years without collective bar-
gaining, and there is no legitimate pol-
icy reason to change this procedure at
this time.

Working with Senator COLLINS, who I
believe is prepared to also speak today,
I have modified my amendment to
make it clear that TSA employees have
the baseline protections that almost
all our Federal employees have, while
preserving the flexibility needed to
keep our Nation safe. The modified
amendment would codify the 2003 TSA
policy that prohibits collective bar-
gaining agreements with security
screeners. We do not need to limit the
flexibility to respond immediately to
emerging and evolving threats.

My amendment would also allow the
Merit Systems Protection Board to
hear adverse employment actions, such
as demotions or firings, so TSA em-
ployees would have the same protec-
tions as other Federal security employ-
ees.
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Also, if these modifications are ac-
cepted unanimously today, they would
codify protections under the Whistle-
blowers Protection Act and would cre-
ate an employee engagement process
for workplace issues. My amendment
simply adds these protections into the
statute.

I would also point out that it is the
public employees union contracts that
States are grappling with today. Sev-
eral of our States are literally facing
bankruptcy because of the expensive
and burdensome government union em-
ployee contracts—Illinois, New Jersey,
California. The Governors, on a bipar-
tisan basis, are struggling to get out
from under these burdens and to free
their States from these expensive pub-
lic employee union contracts. They are
causing the bankruptcy of States.

In the U.S. Government, we have the
ability to deficit spend, and that is
quite a problem. We will spend $1.5 tril-
lion this fiscal year that we don’t have,
and the American public is demanding
that we do something about it. It is un-
imaginable to me that under those cir-
cumstances the Obama administration
is taking action which can only make
TSA more expensive and make dealing
with our employees there more costly
and add to the debt. I don’t see any
way around it.

As States and localities are moving
in one direction, here comes the Obama
administration and, swimming up-
stream on this issue, proposing to add
to the public employee union collective
bargaining regime some 40,000 to 50,000
additional Americans. I don’t see how
we can afford that. I don’t see how it
helps security or helps our Nation to
adopt some more burdensome require-
ments, and I don’t see how it helps na-
tional security.

I would urge my colleagues to vote in
favor of Wicker amendment No. 14.
That vote may occur as early as tomor-
row morning, but I would urge its
adoption. This is an issue that is not
going to go away. It is going to be
taken up in the other body. We are
going to be following this issue, and it
is something I think Americans feel
strongly about.

At this point I would urge the adop-
tion of my amendment.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Maine.

Ms. COLLINS. Mr. President, first,
let me thank my colleague and friend
from Mississippi for working with me
over the past few days to modify the
amendment he originally proposed. I
very much appreciated his willingness
to sit down and talk about the amend-
ment, and I am pleased to cosponsor
Senator WICKER'S modified amend-
ment, which provides additional work-
force protections for transportation se-
curity officers while ensuring the man-
agement flexibility that is absolutely
vital to the operational efficiency of
the TSA and to the security of the
American people. Our amendment
would provide additional employment
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protections to TSA employees while
preserving the agency’s ability to re-
spond quickly and effectively to secu-
rity and operational challenges.

Through our committee’s work on
homeland security, I have become con-
vinced that the ability for TSA to re-
spond quickly and effectively to chang-
ing conditions, to emerging threats, to
new intelligence, to impending crises,
even to dramatic weather such as bliz-
zards and hurricanes, is essential.
From the intelligence community to
our first responders, the key to an ef-
fective response is flexibility—the abil-
ity to put assets and personnel where
they are needed, when they are needed,
with a minimum of bureaucracy.

The TSA is charged with a great re-
sponsibility. In order to accomplish its
critical national security mission, the
Aviation and Transportation Security
Act provided the TSA Administrator
with certain workforce flexibilities.
These flexibilities allowed the Admin-
istrator to shift resources and to im-
plement new procedures whenever
needed—daily, even hourly, in some
cases—in response to emergencies, can-
celed flights, changing circumstances,
or threats to our security. This author-
ity has enabled TSA to make the best
and fullest use of its highly trained and
dedicated workforce.

I want to point out that this debate
is not just theoretical. We are not talk-
ing about having some theoretical
flexibility. We have already seen the
benefits of this flexibility. We have
seen exactly why it is necessary.

Let me give a couple of examples. In
the aftermath of the thwarted airline
liquids bombing plot that emanated
from Great Britain, TSA was able to
move quickly to change the nature of
its employees’ work and even the loca-
tion of that work. With the liquids
bombing plot, TSA, overnight, had to
retrain its employees, had to deploy
them differently, and was able to do so
precisely because of the flexibility of
the current law.

Another example is the December
2006 blizzard that hit the Denver area.
When many local TSA employees were
unable to get to the airport, TSA was
able to act quickly, flying in volunteer
TSA employees from Las Vegas to
cover the shifts, and covering the Las
Vegas shifts with officers who were
transferred temporarily from Salt
Lake City. Without that ability to de-
ploy personnel where they were needed
on a moment’s notice, the Denver air-
port would have been critically under-
staffed while hundreds, perhaps thou-
sands of travelers were stranded. This
flexibility is essential to maintain, and
that is what the Wicker-Collins-Coburn
amendment would do.

TSA also redeployed hundreds of
screeners to Houston and New Orleans
in response to hurricanes in 2008. These
TSOs relieved local employees at those
airports so that they could safely evac-
uate themselves and their families, and
it helped to quickly resume screening
operations after the storms had passed.
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These were challenging times for
TSA. Evacuations in these cities
caused high volumes of airline pas-
sengers resulting in the TSOs in New
Orleans screening more than 32,000 gulf
coast residents within a 48-hour period.

TSA’s announcement on Friday pur-
ports to preclude employees from bar-
gaining over security policies and pro-
cedures. But if we look at precisely
what it says, it does allow bargaining
over the selection process for special
assignments and on policies for trans-
fers and shift trading—matters that
could require very rapid resolution dur-
ing an emergency. There will not be
time for bargaining over those issues.

In addition, the very definition of
what constitutes security policies and
procedures could be the subject of dis-
pute and litigation. That is exactly the
point Secretary Chertoff made in a let-
ter he sent to me in 2007 when the Sen-
ate was considering this very same
issue. He wrote:

Although the administrator of TSA pur-
portedly would not be required to bargain
over responses to emergencies or imminent
threats, it is inevitable that protracted liti-
gation would ensue over the meaning of
these terms.

That is exactly what would happen if
we allow to stand the decision of the
Administrator of TSA. Instead of dras-
tically changing the TSA personnel
system in a way that would interfere
with TSA’s ability to carry out its mis-
sion, there is an alternative. We should
make some targeted but critical re-
forms in the personnel system to en-
sure that TSA’s employees are treated
fairly.

My point is there is a middle ground
that we can reach, and that is what the
modified amendment does. First, we
should bring TSA employees under the
Whistleblower Protections Act, which
safeguards the rights of whistleblowers
throughout the Federal Government.
There is simply no reason to deny TSA
employees that protection. Indeed, I
would argue it hurts us to deny that
protection because if there is a whistle-
blower at this critical agency who does
not feel fully protected and does not
come forward, that could hurt our se-
curity. So our amendment would codify
that coverage and make that protec-
tion clear.

Second, we should make clear that
TSA members do have the right to join
a union. That is a different issue from
collective bargaining. Some of them
have chosen to be represented by a
union now. Many have not chosen to
be. But they should have that choice.
That allows, for example, for them to
get representation by a union if there
is an adverse employment action. Our
amendment specifically provides that
we are not depriving employees of that
choice.

Third, we should give TSA employees
the right to an independent appeal of
adverse personnel actions such as re-
movals, suspensions for more than 14
days, reductions in pay or grade, or
certain furloughs. The amendment
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would give TSOs the right to have
those appeals heard by the Merit Sys-
tems Protection Board. That is an
independent board, separate from the
agency, separate from the Department
of Homeland Security, that sits in
judgment of appeals filed by most
other Federal employees. So I see no
reason TSA screeners should not have
that same right. That is an important
protection because if a screener be-
lieves he or she is being treated un-
fairly by a supervisor, there is an inde-
pendent arbitrator to whom that em-
ployee can appeal.

Here is the bottom line. We can pro-
vide TSA employees with important
protections enjoyed by other Federal
employees, such as the right to appeal
adverse employment actions to the
Merit Systems Protection Board and
the statutory right to whistleblower
protections without disrupting TSA’s
proven personnel system that has
served the agency and this Nation well
over the past decade. Previous Secre-
taries of Homeland Security and Ad-
ministrators of TSA have described
that personnel system in great detail
to the Homeland Security Committee
and to other entities, in the Senate in
both classified briefings and open hear-
ings, as necessary to accomplish the
critical goals of TSA. Our amendment
would preserve these flexible personnel
systems while ensuring that TSA em-
ployees enjoy important legal protec-
tions available to other Federal em-
ployees.

I have been trying since 2007 to
achieve a middle ground on this issue.
Frankly, the previous administration
was reluctant on some of the safe-
guards I have described. This adminis-
tration has gone way overboard in the
other direction, but a middle ground is
exactly what this modified amendment
strikes. It charts that middle ground,
providing significant additional protec-
tions and rights to TSA employees
without burdening a system that is
working well now and that is essential
to our security.

We simply have to allow the TSA Ad-
ministrator to retain exactly the same
kinds of flexibility to deploy personnel
that he enjoys now and that have been
used in the past. That is the important
point. This debate is not theoretical.
Those personnel flexibilities have prov-
en absolutely essential to meet the
threat of a terrorist attack and to deal
with blizzards and hurricanes. I urge
my colleagues to take a strong, close
look at the modified amendment. I
hope they will support it.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Oregon.

Mr. WYDEN. Mr. President, I ask
unanimous consent to speak as in
morning business for up to 10 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

NOMINATION OF MARCO A. HERNANDEZ

Mr. WYDEN. Mr. President, I thank
the chairman of the Commerce Com-
mittee dealing with an exceptionally
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important bill. I appreciate his cour-
tesy at this time.

Mr. President, later in the evening
the Senate will confirm Judge Marco
Hernandez, who has been nominated to
serve as a U.S. district court judge for
the District of Oregon. The vacancy
that Judge Hernandez will fill is one
that Chief Justice Roberts has des-
ignated a judicial emergency. Given
that, I thank Chairman LEAHY, Rank-
ing Member GRASSLEY, Majority Lead-
er REID, and Minority Leader McCON-
NELL for bringing this nomination to
the floor today.

I also note Oregon has another open-
ing and another outstanding nominee,
Mr. Michael Simon, whom I expect to
be reported out of committee this
week. I hope he, too, will be brought to
the Senate floor quickly.

It is no surprise that Judge Marco
Hernandez was nominated to the Fed-
eral bench because his life could serve
as a billboard for the American dream.
At the age of 17, Marco Hernandez
moved to Oregon by himself. Needing
to support himself, he took a job as a
dishwasher, later found a better job as
a janitor, and eventually Marco be-
came a teacher’s aide. At that point,
Judge Hernandez began taking night
classes at a local community college
with the hope of one day attending a 4-
year college. Finally, he was able to
enroll at Western Oregon State Col-
lege, and he quickly demonstrated his
ability to excel.

Judge Hernandez earned the Delmer
Dewey Award as the most outstanding
male student in his class. Following
college, Marco went on to graduate
from the University of Washington
School of Law.

From the beginning of his legal ca-
reer, Judge Hernandez demonstrated a
strong commitment to public service.
After law school, Judge Hernandez
worked at Oregon Legal Services rep-
resenting farm workers. He then served
as a deputy district attorney and was
later appointed as a State court judge,
a position he has served in for the past
15 years.

Judge Hernandez is so well regarded
across my home State and across the
political spectrum that he has been
nominated not by one but by two
Presidents of different parties and at
the recommendations of two Senators
of different parties. Judge Hernandez
was first nominated for the district
court by President Bush in 2008 when
my friend and former colleague, Sen-
ator Gordon Smith, led the nomination
process. At that time I supported the
recommendation of Judge Hernandez.

Unfortunately, the 110th Congress
was unable to act upon his nomination
before adjourning. In the 111th Con-
gress I recommended Judge Hernan-
dez’s nomination to President Obama,
and I am very pleased that Senator
MERKLEY, who has joined me in the
Senate, has been a strong supporter of
Judge Hernandez as well. I was very
pleased when President Obama an-
nounced that he, too, like President
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Bush, thought it important for Judge
Hernandez to serve on the Federal
bench.

One of the reasons leaders from both
political parties support Judge Her-
nandez is that throughout his judicial
career he has demonstrated a special
affinity for creative solutions. He im-
plemented an innovative domestic vio-
lence program to aggressively pursue
offenders and created a new program
for mentally ill defendants, which
Judge Hernandez continues to oversee.

With a tremendous record of public
service, innovation, and commitment
to justice, no one was surprised when
Judge Hernandez was reported out of
the Judiciary Committee unanimously.
He has had the support of both Repub-
licans and Democrats and a broad
range of legal organizations. He has re-
ceived the strong backing of the His-
panic National Bar Association. In
fact, Judge Hernandez would be the
first Hispanic article III judge in my
home State.

It is good news for the people of Or-
egon, and it is good news for the Fed-
eral bench that today the Senate is
taking up the confirmation of Judge
Hernandez. I strongly urge all my col-
leagues to join me in supporting an
outstanding individual, Judge Marco
Hernandez, for U.S. district court
judge.

I thank, again, Chairman ROCKE-
FELLER, who is dealing with an ex-
tremely important bill for his courtesy
for letting me make these remarks
about Judge Hernandez.

I yield the floor.

The PRESIDING OFFICER (Mr.
BLUMENTHAL.) The Senator from Ari-
zona.

AMENDMENT NO. 4

Mr. McCAIN. Mr. President, I ask
unanimous consent to set aside the
pending amendment and call up
amendment No. 4.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Arizona [Mr. MCcCAIN]
proposes an amendment numbered 4.

Mr. McCAIN. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To repeal the essential air service
program)

Beginning on page 128, strike line 5 and all
that follows through page 141, line 9, and in-
sert the following:

SEC. 411. REPEAL OF ESSENTIAL AIR SERVICE
PROGRAM.

(a) IN GENERAL.—Subchapter II of chapter
417 of title 49, United States Code, is re-
pealed.

(b) CONFORMING AMENDMENTS.—Title 49,
United State Code, is further amended—

(1) in section 329(b)(1), by striking ‘‘except
that” and all the follows through the semi-
colon;

(2) in section 40109(f)(3)(B), by striking
including the minimum’ and all that follows
through ‘‘this title’’;
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(3) in section 40117(e)(2), by striking sub-
paragraph (B) and redesignating subpara-
graphs (C) through (F) as subparagraphs (B)
through (E), respectively;

(4) in section 41110—

(A) in subsection (a)(2)(B), by striking
©41712, and 41731-41742” and inserting ‘“‘and
41712; and

(B) in subsection (¢)—

(1) in paragraph (1), by  striking
“carrier—’ and all that follows through
““‘does not provide’ and inserting ‘‘carrier
does not provide’’; and

(ii) in paragraph (2), by striking “(1)(B)”
and inserting *“(1)’; and

(5) in section 47124(b)(3)(C), by striking
clause (iv) and redesignating clauses (V)
through (vii) as clauses (iv) through (vi), re-
spectively.

Mr. McCAIN. Mr. President, I know
we celebrated President Reagan’s 100th
birthday this past weekend. I quote
from him on many occasions. He in-
spired many of us in many ways. Presi-
dent Reagan once stated:

Government programs once launched never
disappear. Actually a government bureau is
the nearest thing to eternal life we will ever
see on this earth.

I do not know if President Reagan
ever observed the Essential Air Service
program, but it certainly fits his de-
scription. This amendment, to repeal a
$200 million government subsidy, may
not be significant. And $200 million, in
the light of a $1.5 trillion deficit this
year, is probably not a lot of money.
But a lot of Americans on November 2
said they wanted us to stop spending
on things that are not absolutely es-
sential. Although this program is
called the HEssential Air Service, in my
view, it is far from ‘‘essential.” But the
American people spoke on November 2.
They said, stop the spending. Stop pro-
grams that are either unnecessary,
have grown too much, are unwise, or
even make some tough decisions.

In this bill, we are not cutting the
Essential Air Service, we are actually
increasing it to some $200 million. My
colleagues may be a bit confused by
this chart right here. But it shows—by
this way, this chart came from the
FAA—that 99.95 percent of all Ameri-
cans—99.95 percent of all Americans—
live within 120 miles of a public airport
that has more than 10,000 takeoffs and
landings annually.

So, yes, there are some parts of
America that represent the .05 percent
of all Americans who live outside of 120
miles from an airport that has 10,000
takeoffs and landings.

All the watchdog organizations—Citi-
zens Against Government Waste, the
National Taxpayers Union, all of those
organizations that watch what we do
support this amendment. Earlier this
month Citizens Against Government
Waste President Tom Schatz said: The
nonessential air service has outlived
its usefulness and is another reason
why the country has a $14 trillion na-
tional debt.

A 1ot of Americans will be watching
the vote on this amendment. It is not
the first amendment to try to cut back
on spending, but it certainly is, in my
view, very symbolic of whether we are
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serious. Last week, in the President’s
State of the Union speech, he said: The
only way to tackle our deficit is to cut
excessive spending wherever we find it,
in domestic spending, defense spending,
health care spending and spending
through tax breaks and loopholes.

As House Budget Committee Chair-
man PAUL RYAN has told many, ‘‘There
are no sacred cows when it comes to
spending cuts.” To put it bluntly, the
Essential Air Service is not ‘‘essen-
tial.”” The program was created in 1978
when Congress deregulated the airline
industry and allowed market forces to
determine the price, quantity, and
quality of service. Deregulation al-
lowed most airline carriers to focus
their resources on profitable, high-den-
sity markets. That is the way the mar-
ket works. In response, Congress estab-
lished the Essential Air Service to sub-
sidize airline carriers that provide
service to small communities at a loss,
because, otherwise, no sane business
would serve a market at a loss.

Again, as Ronald Reagan once elo-
quently stated, ‘‘Government does not
solve problems, it subsidizes them.”
That is exactly what we did in 1978 by
creating the Essential Air Program.

As with so many programs we have
created, as Congress initially enacted
the program, it was supposed to last 10
years. It was only 10 years that we en-
acted this program while markets ad-
justed and communities adjusted. In
1996, of course, we removed the 10-year
limit, and like so many programs the
government has created, it started
with a few airline carriers and a few
communities, and now has grown to
subsidize a dozen airline carriers and
over 100 communities. You cover
enough communities, you get enough
votes, you keep the program going, and
then you increase the spending on the
program.

In this bill, it increased costs of $200
million. Again, not much in compari-
son to a $1.5 trillion debt, $14 trillion
deficit—$1.5 trillion deficit, $14 trillion
debt. But it might be nice to start
somewhere. Like so many other gov-
ernment programs, the program was
initially funded for several million dol-
lars, now up to $200 million.

A July 2009 Government Account-
ability Office report questioned wheth-
er the AES program has outlived its
usefulness, stating:

Current conditions raise concerns about
whether the program continues to operate as
it has. The growth of the air service, espe-
cially by low-cost carriers, which today
serve most U.S. hub airports, weighed
against the relatively high fares and incon-
venience of Essential Air Service flights can
lead people to bypass Essential Air Service
flights and drive to hub airports.

As I mentioned, 99.95 percent of all
Americans live within 120 miles of pub-
lic airports with more than 10,000 take-
offs and landings—in other words, fair-
ly large airports. Let me give you a
good example of the kind of great ex-
penditure of the taxpayers dollar this
is.

Last year the Wall Street Journal
published an article entitled, ‘‘John
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Murtha’s Airport for No One,” which
reported on an airport in Pennsylvania
that has received more than $1.3 mil-
lion over the past few years under the
Essential Air Service program. The ar-
ticle states:

The airport sees an average of fewer than
30 people per day. There is never a wait for
security, you can park for free right outside
the gate. And you are almost guaranteed a
row to yourself on any flight.

The article continues:

Tickets to fly to Johnstown are expensive,
even though every passenger flying out of
John Murtha Airport has a $100 subsidy be-
hind the ticket, courtesy of the Federal Es-
sential Air Service Program, which provides
support to struggling airports. So far it has
gotten $150 million of payments to what is
called the Airport for No One. There are a
total of 18 flights per week, all of which go
to Dulles Airport in Washington, D.C.

The author goes on to say:

I was visiting the airport from Washington
but because flights cost a pricy $400, I drove.
The drive took less than three and a half
hours and cost about $35 in gas—not to men-
tion that it was arguably faster than flying.
And this isn’t a remote area of the state.
Murtha airport is less than two hours from
the Pittsburgh airport. The airport has an
$8.5 million taxpayer-funded radar system
that has never been used. The runway was
paved with reinforced concrete at a cost of
more than $17 million. The latest investment
was $800,000 from the $787 billion American
Recovery and Reinvestment Act to repave
half of the secondary runway. (Never mind
that the first one is hardly ever in use.)

Well, the list goes on and on. That is
just an example.

I ask unanimous consent to have
printed in the RECORD the article from
the Wall Street Journal entitled ‘“‘John
Murtha’s Airport for No One,” and the
Los Angeles Times article entitled,
“Planes to nowhere? Congress plans to
increase small-town airline subsidies,”
and the Seattle Times article entitled,
“Rural air subsidies test resolve to cut
spending.”

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Sept. 3, 2009]
JOHN MURTHA’S AIRPORT FOR NO ONE
A MONUMENT TO EARMARKS IN JOHNSTOWN, PA.
(By Tyler Grimm)

If you hate the hubbub of crowded airports,
you might want to consider flying out of
Johnstown, Pa. The airport sees an average
of fewer than 30 people per day, there is
never a wait for security, you can park for
free right outside the gate, and you are al-
most guaranteed a row to yourself on any
flight.

You might wonder how the region ever had
the air traffic demand to justify such a facil-
ity. It didn’t. But it is located in the district
of one of Congress’s most unapologetic
earmarkers: Democrat John Murtha.

In 20 years, Mr. Murtha has successfully
doled out more than $150 million of federal
payments to what is now being called the
airport for no one. I took a trip to south-
western Pennsylvania to explore how this
small town received so much money and
whether the John Murtha Airport is a legiti-
mate federal investment.

There are many in Johnstown who see the
airport as crucial. Johnstown Chamber of
Commerce President Bob Layo tells me: “If
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the airport isn’t paying dividends now, it
will in the future.” But those dividends ap-
pear to be a mirage.

There are a total of 18 flights per week, all
of which go to Dulles Airport in Washington,
D.C. I was visiting the airport from Wash-
ington, but because flights cost a pricey $400,
I drove. The drive took less than three and a
half hours and cost about $35 in gas—not to
mention that it was arguably faster than fly-
ing. And this isn’t a remote area of the state:
Murtha airport is less than two hours from
the Pittsburgh airport.

The airport has an $8.5 million, taxpayer-
funded radar system that has never been
used. The runway was paved with reinforced
concrete at a cost of more than $17 million.
The latest investment was $800,000 from the
$787 billion American Recovery and Rein-
vestment Act to repave half of the secondary
runway. (Never mind that the first one is
hardly ever in use.)

Airport Director Scott Voelker admitted
in an interview that having a never-used un-
manned radar system is ‘‘dumber than dirt.”
But he says the airport is necessary and
blames its current shortcomings on the econ-
omy. ‘“‘To get more passengers, we need more
flights. To get more flights, we need more
passengers,” he says. Mr. Voelker believes
the ‘‘economy has dictated to the airlines to
cut back on flights.” In other words: The air-
port was not built in response to passenger
or airline needs.

The usually barren airport—there were
several times during the day I paced the
building for 15 minutes and did not see an-
other human being—has a lot of unused ad-
vertising space. But you can’t miss the large
picture of John Murtha among a collage of
Lockheed Martin workers at the airport’s
center. It’s a monument to earmarks: “‘Part-
nerships Make a World of Difference,’”” the ad
reads.

Tickets to fly to Johnstown are expensive,
even though every passenger flying out of
John Murth Airport has a $100 subsidy be-
hind the ticket courtesy of the federal Essen-
tial Air Service program, which provides
support to struggling rural airports. A
woman who had just gotten off a flight told
me that there were only four people on her
plane. ‘“The plane could have held at least 30
passengers,’”’ she said.

In addition to the airport, Mr. Murtha’s
ability to corral federal funds is apparent in
the local medical research center (named
after his wife), the John P. Murtha Tech-
nology Center, the area’s thriving defense
contracting industry, and numerous other
local landmarks. The unemployment rate in
Johnstown is currently below the national
average of 9.4% thanks to federal largess and
the fact that so many have moved away from
the area.

Bill Polacek, a local businessman and a
member of the airport’s board of directors,
told me that the citizens of Johnstown need
Mr. Murtha’s earmarks. ‘‘Quite frankly, if he
didn’t do that, we wouldn’t elect him,” he
said.

I asked Mr. Layo of the Chamber of Com-
merce if he thinks Mr. Murtha’s earmarks
should stop now that Johnstown has emerged
from the economic crisis it faced two dec-
ades ago. ‘I don’t think you’re ever fin-
ished,” he replied. As long as Mr. Murtha is
in Congress, they never will be.

[From the Los Angeles Times, Sept. 19, 2009]
PLANES TO NOWHERE? CONGRESS PLANS TO
INCREASE SMALL-TOWN AIRLINE SUBSIDIES

(By Alexander C. Hart)
WASHINGTON.—Ely is a Nevada mining
town with a population of 4,000. Located
about a four-hour drive north of Las Vegas,
it is perhaps most famous as the birthplace
of former First Lady Pat Nixon.
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Ely also is a beneficiary of Essential Air
Service, a federal program established in the
1970s after airline deregulation to prevent
small communities from losing access to air
travel. But opponents call the program
wasteful spending, noting that much of the
money provides service to areas with fewer
than 30 passengers a day.

This week, the Senate passed a transpor-
tation bill that includes a $38-million fund-
ing increase for the program, which now
stands to receive $175 million.

In 2008, according to Senate Appropriations
Committee data, Great Lakes Airlines re-
ceived a subsidy of about $1.8 million for the
414 passengers it flew to and from Ely—about
$4,500 per person.

Since the program requires companies to
offer at least two round trips most days,
some subsidized flights were almost cer-
tainly empty. Service contracts usually last
two years.

Ely is just one of many communities re-
ceiving heavily subsidized flights; in June
2009, 152 towns and cities participated, ac-
cording to the Department of Transpor-
tation.

Costs vary widely in part because of dif-
ferences in ridership. Glendive, Mont., saw a
per-passenger subsidy of more than $2,500 for
each of the 418 people who flew last year. The
23,5681 passengers using the airport in Man-
hattan, Kan., only cost the government
$50.82 each.

Steve Ellis, vice president of the watchdog
group Taxpayers for Common Sense, said
that the program ‘‘was supposed to go away
over a period of time as we made the transi-
tion [from deregulation]. . . . Congress made
sure it hasn’t.”

But residents of small towns defend the
program.

“We are very isolated,” said Karen Rajala,
coordinator for the White Pine County Eco-
nomic Diversification Council, which covers
Ely. “The subsidy provides us a link to the
urban areas of our state and the West.”

But in a time of soaring deficits, Congress
must be careful with how it spends money,
Ellis said. “I’'m not saying there aren’t peo-
ple who benefit from this program,” he said.
“But the real question is, are the taxpayers
as a whole getting their money’s worth?”’

Attempting to scale back the program,
however, is difficult, as President George W.
Bush learned when he proposed cutting fund-
ing to $50 million in his 2006 budget. His
push, which also included a cost-sharing re-
quirement for cities receiving service, col-
lapsed in the face of congressional opposi-
tion.

The House’s transportation bill also con-
tains $175 million for the program. The two
bills will be sent to a conference committee
before President Obama signs a final version
into law.

[From the Seattle Times, Feb. 3, 2011]
RURAL AIR SUBSIDIES TEST RESOLVE To CUT
SPENDING
(By Joan Lowy)

WASHINGTON.—A program that subsidizes
air service to small airports, often in remote
communities, is shaping up as an early test
in the new Congress of conservatives’ zeal for
shrinking the federal government.

Sen. John McCain, R-Ariz., has proposed
an amendment to an aviation bill pending
before the Senate in order to eliminate the
$200 million annual essential air service pro-
gram. The program pays airlines to provide
scheduled service to about 150 communities,
from Muscle Shoals, Ala., to Pelican, Alaska.

In the House, the Republican Study Com-
mittee—a group of conservative lawmakers—
has also proposed killing the program.

Subsidies per airline passenger as of June
1, 2010, ranged as high as $5,223 in Ely, Nev.,
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to as low as $9.21 in Thief River Falls, Minn.,
according to Transportation Department
data for the lower 48 states.

The program was created to ensure that
less-profitable routes to small airports
wouldn’t be eliminated when airline service
was deregulated in 1978. But critics say the
airports often serve too few people to merit
the amount of money spent in subsidies.
Urban growth over the past three decades
has also placed transportation alternatives—
other airports, trains and bus service—with-
in a reasonable distance of some commu-
nities receiving subsidies.

Studies show that in a lot of those commu-
nities people drive to larger airports to get
better service at a lower cost than they can
get at the smaller airport, even with sub-
sidized air service, said Severin Borenstein, a
University of California-Berkeley business
professor who is an expert on airline com-
petition.

“Some communities can make a credible
claim they need the service, particularly in
Alaska, but I think those are a relatively
small part of the program,” he said.

The program has been remarkably resil-
ient, partly due to the protection it receives
from lawmakers from rural states and dis-
tricts. It has been proposed for cuts or elimi-
nation many times over the years, but con-
tinues to grow.

“It’s exactly in the political sweet spot,”
Borenstein said. Lawmakers don’t feel it’s
worth upsetting the few people the program
serves to achieve what amounts to a modest
savings in federal budget terms, he said.

Supporters say the small airports and their
air service are important to the commu-
nities’ ability to attract investment and
jobs.

Four Democratic senators—Mark Begich of
Alaska, Ben Nelson of Nebraska, Robert
Casey of Pennsylvania and Joe Manchin of
West Virginia—are circulating a letter
among their colleagues for signature. It
urges McCain to give up his attempt to kill
the program, citing potential economic con-
sequences.

“Eliminating the program will have a dev-
astating impact on the economies of rural
communities,” their letter says.

““At a moment when the nation’s economic
recovery is starting to gain momentum, it
makes little sense to reduce personal and
business travel volume by cutting off resi-
dents of rural areas,” the letter says. ‘“‘And
at a time when jobs are already so hard to
come by in our rural communities, it makes
even less sense to enact cuts that will only
make the problem worse.”

One of the program’s biggest supporters is
Sen. Jay Rockefeller, D-W.Va., chairman of
the Senate Commerce, Science and Trans-
portation Committee and the main sponsor
of the pending aviation bill. It would in-
crease rather than decrease funding for the
program and give the Transportation De-
partment more flexibility in structuring
contracts with airlines to improve it. Rocke-
feller would also let the department adjust
contracts to take into account rising fuel
costs. There are five communities in West
Virginia with subsidized service.

Several conservative senators from rural
states declined to discuss McCain’s amend-
ment when approached by The Associated
Press.

“I’1l have to see it first. I haven’t seen the
amendment,” said Sen. John Barrasso, R-
Wyo. Two communities in Wyoming—Lar-
amie and Worland—receive subsidized serv-
ice, according to the Transportation Depart-
ment.

“I just don’t know about that,” echoed
Sen. Orrin Hatch, R-Utah. Three commu-
nities in Utah—Moab, Vernal and Cedar
City—receive subsidized service.
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Mr. McCAIN. The Los Angeles Times
article entitled ‘‘planes to nowhere,”
stated:

In 2008, according to Senate Appropriations
Committee data, Great Lakes Airlines re-
ceived a subsidy of about $1.8 million for the
414 passengers it flew to and from Ely Ne-
vada, which is about a 4-hour drive to Las
Vegas. This amounts to a $4,500 per-person
subsidy. Since the program requires compa-
nies to offer at least two round trips most
days, some subsidized flights were almost
certainly empty.

The article says: Ely is a beneficiary
of the Essential Air Service program
established in the 1970s after airline de-
regulation, et cetera. Costs vary widely
in part because of differences in rider-
ship. Glendive, MT saw a per-passenger
subsidy of more than $2,000 for each of
the 418 who flew last year. The 23,581
passengers using the airport in Man-
hattan, KS, only cost the government
$50.82 each.

Steve Ellis, vice president of the
watchdog group Taxpayers for Common
Sense, said: The program ‘‘was sup-
posed to go away over a period of time
as we made the transition [from de-
regulation]. . . . Congress made sure it
hasn’t.”

Then, of course, I mentioned the Se-
attle Times article entitled, ‘‘Rural air
subsidies test resolve to cut spending.”

A program that subsidizes air service to
small airports, often in remote communities,
is shaping up as an early test in the new Con-
gress of conservative zeal for shrinking the
federal government.

It goes on to say:

A program that subsidizes air services to
small airports, often in remote communities,
is shaping up as an early test in the new Con-
gress of conservative zeal for shrinking the
Federal Government.

Subsidies per airline passenger as of June
1, 2010, ranged as high as $5,223 in Ely, NV, to
as low as $9.21 in Thief River Falls, MN, ac-
cording to Transportation Department data
for the lower 48 States.

But critics say the airports often serve too
few people to merit the amount of money
spent in subsidies. Urban growth over the
past three decades has also placed transpor-
tation alternatives—other airports, trains
and bus service—within a reasonable dis-
tance of some communities receiving sub-
sidies.

Studies show that in a lot of those commu-
nities people drive to larger airports to get
better service at a lower cost than they can
get at the smaller airport, even with sub-
sidized air service, said Severin Borenstein, a
University of California-Berkeley business
professor who is an expert on airline com-
petition.

‘“Some communities can make a credible
claim they need the service, particularly in
Alaska, but I think these are a relatively
small part of the program,” he said.

The program has been remarkably resil-
ient, partly due to the protection it receives
from lawmakers from rural states and dis-
tricts. It has been proposed for cuts or elimi-
nation many times over the years, but con-
tinues to grow.

“It’s exactly in the political sweet spot,”
Borenstein said. Lawmakers don’t feel it’s
worth upsetting the few people the program
serves to achieve what amounts to a modest
savings in federal budget terms, he said.

I received a letter from four Senators
that stated:



February 7, 2011

Eliminating the program will have a dev-
astating impact on the economies of rural
communities.

I believe the real devastation to rural
communities—big communities, small
communities, and medium-size commu-
nities—is if we don’t stop mortgaging
our children and grandchildren’s fu-
tures, if we don’t stop doing things
that are unnecessary. This program
was put into being in 1978. It was sup-
posed to be there for 10 years. It was a
few million dollars. Now, according to
this bill, it will be $200 million.

It is about time we match our rhet-
oric with our votes. I believe this will
be a very interesting vote we will be
taking on this amendment.

All of these red dots represent people
served by large and major airports.
There are some areas of the country
that are not. Most of these are very
sparsely populated areas.

I hope my colleagues will vote in
favor of eliminating this program that
was designed for 10 years of life and
now has continued on for some 30
years. And, as Ronald Reagan said,
they are the hardest thing in the world
to either reduce or eliminate.

I ask for the yeas and nays on the
amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be. There is a suffi-
cient second.

The yeas and nays were ordered.

Mr. McCAIN. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

AMENDMENT NO. 50

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent to set aside the
pending amendment so I may call up,
on behalf of Senator LEAHY, amend-
ment No. 50, which is at the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from West Virginia [Mr.
ROCKEFELLER], for Mr. LEAHY, proposes an
amendment numbered 50.

Mr. ROCKEFELLER. I ask unani-
mous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To amend title 1 of the Omnibus

Crime Control and Safe Streets Act of 1968
to include nonprofit and volunteer ground
and air ambulance crew members and first
responders for certain benefits, and to clar-
ify the liability protection for volunteer
pilots that fly for public benefit)

At the appropriate place, insert the fol-
lowing:

TITLE 2 —EMERGENCY MEDICAL SERV-
ICE PROVIDERS PROTECTION AND LI-
ABILITY PROTECTION FOR CERTAIN
VOLUNTEER PILOTS

Subtitle A—Emergency Medical Service
Providers Protection
_ 01. DALE LONG EMERGENCY MEDICAL

SERVICE PROVIDERS PROTECTION
ACT.

(a) SHORT TITLE.—This subtitle may be
cited as the ‘‘Dale Long Emergency Medical
Service Providers Protection Act’.

SEC.
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(b) ELIGIBILITY.—Section 1204 of title I of
the Omnibus Crime Control and Safe Streets
Act of 1968 (42 U.S.C. 3796b) is amended—

(1) in paragraph (7), by striking ‘‘public
employee member of a rescue squad or ambu-
lance crew;’”’ and inserting ‘‘employee or vol-
unteer member of a rescue squad or ambu-
lance crew (including a ground or air ambu-
lance service) that—

‘‘(A) is a public agency; or

‘“(B) is (or is a part of) a nonprofit entity
serving the public that—

‘(1) is officially authorized or licensed to
engage in rescue activity or to provide emer-
gency medical services; and

‘(ii) is officially designated as a pre-hos-
pital emergency medical response agency;’’;
and

(2) in paragraph (9)—

(A) in subparagraph (A), by striking ‘‘as a
chaplain’ and all that follows through the
semicolon, and inserting ‘‘or as a chaplain;’’;

(B) in subparagraph (B)(ii), by striking
‘“‘or’’ after the semicolon;

(C) in subparagraph (C)(ii), by striking the
period and inserting ‘‘; or’’; and

(D) by adding at the end the following:

‘(D) a member of a rescue squad or ambu-
lance crew who, as authorized or licensed by
law and by the applicable agency or entity
(and as designated by such agency or entity),
is engaging in rescue activity or in the provi-
sion of emergency medical services.”’.

(c) OFFSET.—Of the unobligated balances
available under the Department of Justice
Assets Forfeiture Fund, $13,000,000 are per-
manently cancelled.

(d) EFFECTIVE DATE.—The amendments
made by subsection (b) shall apply only to
injuries sustained on or after June 1, 2009.

Subtitle B—Liability Protection
SEC. 11. SHORT TITLE.

This subtitle may be cited as the ‘‘Volun-
teer Pilot Protection Act of 2011,
SEC. 12. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress finds
lowing:

(1) Many volunteer pilots fly for public
benefit and provide valuable services to com-
munities and individuals.

(2) In calendar year 2006, volunteer pilots
provided long-distance, no-cost transpor-
tation for more than 58,000 people during
times of special need.

(b) PURPOSE.—The purpose of this title is
to promote the activities of volunteer pilots
that fly for public benefit and to sustain the
availability of the services that such volun-
teers provide, including the following:

(1) Transportation at no cost to financially
needy medical patients for medical treat-
ment, evaluation, and diagnosis.

(2) Flights for humanitarian and charitable
purposes.

(3) Other flights of compassion.

SEC. 13. LIABILITY PROTECTION FOR VOLUN-
TEER PILOTS THAT FLY FOR PUBLIC
BENEFIT.

Section 4 of the Volunteer Protection Act
of 1997 (42 U.S.C. 14503) is amended in sub-
section (a)(4)—

(1) by redesignating subparagraphs (A) and
(B) as clauses (i) and (ii), respectively;

(2) by striking ‘‘the harm’ and inserting
‘“(A) except in the case of subparagraph (B),
the harm’’;

(3) in subparagraph (A)(ii), as redesignated
by this paragraph, by striking the period at
the end and inserting ‘‘; and’’; and

(4) by adding at the end the following:

‘“(B) the volunteer—

‘“(i) was operating an aircraft to promote
the activities of volunteer pilots that fly for
public benefit and to sustain the availability
of the services that such volunteers provide,
including transportation at no cost to finan-
cially needy medical patients for medical

the fol-
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treatment, evaluation, and diagnosis, and for
humanitarian and charitable purposes; and

‘‘(ii) was properly licensed and insured for
the operation of such aircraft.”.

Mr. ROCKEFELLER. Mr. President, I
wish to respond to the most interesting
facts pointed out by the Senator from
Arizona and also the collective bar-
gaining matter. Senator NELSON is here
with a particularly good amendment.
Before we get to the 4:30 hour, at which
time we will be debating judges, I wish
to give him a chance to talk.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I thank my colleague, the chair-
man, for this opportunity to discuss an
amendment to the FAA reauthoriza-
tion bill which I will be offering short-
ly. We are currently working with the
minority on some language changes.
This amendment will be proposed be-
fore long. When it is, I will be seeking
a rollcall vote.

The amendment, which I propose
along with Senators SCHUMER, AKAKA,
MENENDEZ, WHITEHOUSE, TESTER, and
SHAHEEN, would make it a crime to
photograph, record, or distribute a
body scan image taken by a body scan
imaging machine at either an airport
or any Federal building without ex-
press authorization to do so either by
law or regulation. I have heard from
many Nebraskans who are concerned
that the use of body scan imaging ma-
chines is overly invasive and their pri-
vacy is being ignored. I, too, share
these concerns. This isn’t an abstract
concern. According to news reports,
the U.S. Marshals Service acknowl-
edged last year that some 35,000 images
from a body scanner at a security
checkpoint at a Florida courthouse had
been saved. That is despite promises
from Federal agencies that these im-
ages would not be stored. One hundred
of the saved images were leaked, and
some are now online for anyone to
view. So an invasion of privacy has al-
ready occurred.

Nebraskans and the American people
understand that every step needs to be
taken and every resource needs to be
used to ensure the safety of our citi-
zenry. Using technology to scan indi-
viduals for hidden weapons is a nec-
essary, albeit sometimes unpleasant,
aspect of making sure our airways and
public buildings are safe. However, in
the scope of doing such things, safe-
guards can and must be put in place to
help deter individuals from collecting
and using those images inappropri-
ately. This is the goal of the amend-
ment I and my colleagues are offering.

I am well aware Transportation Se-
curity Agency officials have said the
agency will not keep, store, or trans-
mit images, but that has not and
doesn’t ensure compliance. If passing
laws or directives ensured compliance,
there would be no speeders in America.
What 1is needed is additional con-
sequences to make anyone considering
keeping, storing, or transmitting these
scanned images think twice about the
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fact that they will be committing a fel-
ony. If the consequence is enough of a
deterrent, we will have better compli-
ance and the privacy of every Amer-
ican will be better protected.

Let me explain specifically what the
amendment does. One, it makes it ille-
gal to photograph, record, and subse-
quently distribute the images taken by
body scan machines in an airport or
any Federal building.

Two, it imposes a penalty of up to 1
year in prison and up to a $100,000 fine
for those who inappropriately collect
and distribute these images.

Three, it says that any individual
who is acting within the course and
scope of their employment is not
breaking the law by saving these im-
ages or sending them if the purpose for
doing so is to use these images in a
criminal investigation or prosecution.

By adopting this amendment, we will
be telling the American people and my
constituents that we are not going to
ignore or compromise their privacy in
the process of making sure we have
safe airports and Federal buildings.
Our amendment takes a commonsense
approach to addressing this issue and
why I am seeking its inclusion in the
FAA authorization.

I thank the chairman and yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. ROCKEFELLER. Mr. President,
in that we have a short reception at
4:30 and then we are going to judges, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. HARKIN. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

VISIT TO THE SENATE BY THE
PRIME MINISTER OF THE RE-
PUBLIC OF SLOVENIA, THE HON-
ORABLE BORUT PAHOR

Mr. HARKIN. Mr. President, today
we are honored to have as our guest the
Prime Minister of the Republic of Slo-
venia, the Honorable Borut Pahor. He
is the sixth Prime Minister since Slo-
venia won independence in 1991.

As many of my colleagues know, the
Republic of Slovenia holds a very spe-
cial place in my heart. My mother
came to America from the village of
Siha in what is now Slovenia nearly 90
years ago, and I have been tremen-
dously impressed with the great strides
Slovenia has made since breaking away
from the former Yugoslavia. For the
last 2 years, Prime Minister Pahor
with great skill has continued to lead
his nation on a successful course of
democratic and free market economics.
So make no mistake, the success of
independent Slovenia, like the success
of the young American Republic two
centuries ago, was no accident. It was
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secured by visionary leaders and by a
determined people. Nine decades ago,
my mother left Slovenia—a Slovenia
that was impoverished, ruled by auto-
crats, and dominated by foreign pow-
ers; a nation that sent forth immi-
grants desperate to find a better life.
Today, a free, prosperous, and demo-
cratic Slovenia sends forth statesmen,
diplomats, and humanitarians helping
to build a better world.

Again, on behalf of the Senate, I wel-
come our honored guest, Prime Min-
ister Pahor.

———

RECESS SUBJECT TO THE CALL OF
THE CHAIR

Mr. HARKIN. I ask unanimous con-
sent that the Senate stand in recess
subject to the call of the Chair so that
we may welcome the Prime Minister of
Slovenia and guests on the Senate
floor.

There being no objection, the Senate,
at 4:29 p.m., recessed subject to the call
of the Chair and reassembled at 4:40
p.m. when called to order by the Pre-
siding Officer.

———

EXECUTIVE SESSION

NOMINATION OF DIANA SALDANA
TO BE UNITED STATES DISTRICT
JUDGE FOR THE SOUTHERN DIS-
TRICT OF TEXAS

NOMINATION OF PAUL KINLOCH
HOLMES III TO BE UNITED
STATES DISTRICT JUDGE FOR
THE WESTERN DISTRICT OF AR-
KANSAS

NOMINATION OF MARCO A. HER-
NANDEZ TO BE UNITED STATES
DISTRICT JUDGE FOR THE DIS-
TRICT OF OREGON

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to executive session to consider
the following nominations, which the
clerk will report.

The legislative clerk read the nomi-
nations of Diana Saldana, of Texas, to
be United States District Judge for the
Southern District of Texas, Paul
Kinloch Holmes III, of Arkansas, to be
United States District Judge for the
Western District of Arkansas, and
Marco A. Hernandez, of Oregon, to be
United States District Judge for the
District of Oregon.

The PRESIDING OFFICER. Under
the previous order, there will be 1 hour
of debate equally divided in the usual
form.

The Senator from Vermont.

Mr. LEAHY. Mr. President, today,
the Senate will consider, and I antici-
pate confirm, 3 of President Obama’s
nominations to fill judicial vacancies
on Federal district courts in Arkansas,
Oregon, and Texas. All 3 of the nomina-
tions—P.K. Holmes to the Western Dis-
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trict of Arkansas, Judge Diana Saldana
to the Southern District of Texas, and
Judge Marco Hernandez to the District
of Oregon—will fill judicial emergency
vacancies. Given the serious need on
those courts, and the qualifications of
these nominees, there is no reason they
could not have been confirmed when
they were nominated and reported
unanimously by the Judiciary Com-
mittee last Congress. There is every
reason for the Senate to act promptly
now that President Obama has renomi-
nated them, the Judiciary Committee
has reconsidered them, and they have
again been reported to the Senate
unanimously.

I am hopeful that our actions today
signal a return to regular order in the
consideration of nominations without
unexplained and damaging delays. I am
hopeful that this signals a return to co-
operation to confront a judicial vacan-
cies crisis that has put at serious risk
the ability of all Americans to find
equal access to a fair hearing in court.
Chief Justice Roberts commented on
this in his most recent statement on
the judiciary. The White House counsel
recently spoke to the crisis. The Presi-
dent wrote us last year urging action.
The real costs of these unnecessary
partisan delays fall on Americans who
depend on the courts. Last September,
President Obama wrote that these
delays in Senate consideration of judi-
cial nominees are ‘‘undermining the
ability of our courts to deliver justice
to those in need . . from working
mothers seeking timely compensation
for their employment discrimination
claims to communities hoping for swift
punishment for perpetrators of crimes
to small business owners seeking pro-
tection from unfair and anticompeti-
tive practices.”” The President was, and
still is, right.

The Attorney General warned us last
year that ‘“‘the system on which we all
depend for a prompt and fair hearing of
our cases when we need to call on the
law—is stressed to the breaking point.”
The National Association of Assistant
United States Attorneys, a group of ca-
reer Federal prosecutors likewise wrote
to us, stating that, ‘‘Our federal courts
cannot function effectively when judi-
cial vacancies restrain the ability to
render swift and sure justice.”

As we consider these nominations
today, there are still more than 100 va-
cancies in the Federal judiciary. Un-
like the progress we made during Presi-
dent Bush’s first 2 years in office when
the Senate confirmed 100 judges and
sharply reduced judicial vacancies,
during the first 2 years of President
Obama’s term, we were only allowed to
consider 60 judicial nominations. De-
spite vacancies for nearly 1 out of
every 8 Federal judgeships, last year
the Senate adjourned without voting
on 19 judicial nominations favorably
reported by the Judiciary Committee.
The 3 judges we will confirm today
were among those 19. They could and
should have been confirmed last year.

The Senate must do better. We can
consider and confirm this President’s
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nominations to the Federal bench in a
timely manner. This President has
reached across the aisle to work with
home State Republican Senators. His
nominees, like the nominees from
Texas and Arkansas before us today,
are supported by their home State Re-
publican Senators. They are not con-
troversial. They tend to be superbly
qualified nominees with a strong com-
mitment to the rule of law and a dem-
onstrated faithfulness to the Constitu-
tion. The 3 nominees before us today,
the 11 judicial nominees voted out of
the Judiciary Committee unanimously
last week, and the 4 other judicial
nominations that will be considered on
February 17 are all nominees who were
nominated last Congress and consid-
ered and approved by the Judiciary
Committee with strong bipartisan sup-
port.

With judicial vacancies now at 104,
nearly half of them judicial emergency
vacancies, the Nation cannot afford
further delays by the Senate in taking
action on the nominations pending be-
fore it. Judicial vacancies on courts
throughout the country hinder the
Federal judiciary’s ability to fulfill its
constitutional role. They create a
backlog of cases that prevents people
from having their day in court. This is
unacceptable. In order for the Senate
to ensure that the courts are func-
tioning at full capacity, we must re-
store regular order.

A return to regular order would mean
that nominations sent by the Judiciary
Committee to the Senate should be
considered expeditiously, not stalled
interminably. Noncontroversial nomi-
nations should be taken up and ap-
proved on a regular basis. They should
not be stalled for weeks and months for
no good reason. We must return to the
Senate’s longstanding practice of
quickly considering well-qualified con-
sensus judicial nominations reported
by the Judiciary Committee. Senators
should mnot stall noncontroversial
nominees. We should not have months
and months of damaging delays for no
good reason on virtually every judicial
nomination.

If Senators want to debate a nomina-
tion, we should have one. But then we
should vote. Nominations that do have
opposition should be taken up on a reg-
ular basis for debate, with cloture
votes if necessary, so that all nomina-
tions can be acted upon in a reasonable
amount of time. The Senate must move
beyond the petty partisanship that has
resulted in this vacancy crisis.

I thank Senator GRASSLEY, the Judi-
ciary Committee’s new ranking mem-
ber, for his cooperation in helping us to
report 11 of the previously reported ju-
dicial nominations last week, and for
working with me to schedule our first
confirmation hearing of the new Con-
gress. I look forward to continuing to
work with him, with Majority Leader
REID and with Republican Leader
MCCONNELL to schedule votes on the
many other nominees reported favor-
ably by the Judiciary Committee so
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that we can ensure that the Federal ju-
diciary has the judges and resources it
needs to provide justice to Americans
in courts throughout the country.

When I was chairman of the Judici-
ary Committee during 17 months of
President Bush’s first 2 years in office
with a Democratic majority, we favor-
ably reported 100 of his Federal circuit
and district court nominees. All 100
were confirmed. I continued to work
hard to make progress considering
President Bush’s circuit and district
court nominations as ranking member
during the President Bush’s 3rd and 4th
yvears in office when Senator HATCH
was the committee chairman, and the
Senate confirmed another 105. That
should be our benchmark. By the end
of this Congress, we should consider
and confirm 205 Federal judges, just as
we did during President Bush’s first
term. That is how we can reduce vacan-
cies from the historically high levels at
which they have remained throughout
these first 2 years of the Obama admin-
istration to the historically low level
we reached toward the end of the Bush
administration. With the three con-
firmations today our total will stand
at 63.

Overall, judicial vacancies were re-
duced during the Bush administration
from more than 10 percent to less than
4 percent. During the Bush administra-
tion, the Federal court vacancies were
reduced from 110 to 34 and Federal cir-
cuit court vacancies were reduced from
a high of 32 down to single digits. Re-
grettably, this progress has not contin-
ued with a Democratic President in of-
fice. Instead, the minority has allowed
votes on only 60 of President Obama’s
Federal circuit and district court
nominees, judicial vacancies have sky-
rocketed and remain over 100 and over
10 percent.

Today the Senate considers 3 of
President Obama’s qualified nominees.
President Obama nominated Paul K.
Holmes, III, last April to fill an emer-
gency vacancy on the U.S. District
Court for the Western District of Ar-
kansas. Mr. Holmes is currently Of
Counsel at the Fort Smith, AR, law
firm where he formerly worked for
more than two decades as an associate
and a partner. Previously, he was the
U.S. attorney for the Western District
of Arkansas. As U.S. Attorney, Holmes
served for 2 years on the Attorney Gen-
eral’s Advisory Committee. Mr. Holmes
earned the highest possible rating—
unanimously well qualified—from the
American Bar Association’s Standing
Committee on the Federal Judiciary,
and his nomination has now garnered
the support of 3 Arkansas Senators,
Senators PRYOR and Lincoln last Con-
gress, and also Senator BOOZMAN. I
thank the Senators from Arkansas for
working with us. I am pleased that Mr.
Holmes will be confirmed without fur-
ther delay.

President Obama nominated Diana
Saldana last July to fill an emergency
vacancy in the Southern District of
Texas, the district she has served as a
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magistrate judge since 2006. Before tak-
ing the bench, Judge Saldana served
the Southern District for 5 years as a
Federal prosecutor, and she previously
was a lawyer in private practice and a
trial attorney in the Civil Rights Divi-
sion of the U.S. Department of Justice.
The child of migrant farmworkers,
Judge Saldana began working along-
side her family in the sugar beet fields
at age 10, and she continued to do so
for more than a decade. After grad-
uating from law school, she served as a
law clerk to then-Chief Judge George
P. Kazen. If confirmed, Judge Saldana
will fill the vacancy created by Judge
Kazen’s retirement. Judge Saldana
earned the highest possible rating—
unanimously well qualified—from the
ABA’s Standing Committee on the Fed-
eral Judiciary. She has the support of
her two Republican home State Sen-
ators. Senator CORNYN called her ‘‘one
of the toughest law enforcers in South
Texas,” and Senator HUTCHISON added
that Judge Saldana ‘‘has some of the
finest qualities we expect in our
judges.” Her nomination has twice
been reported unanimously by the Ju-
diciary Committee. I am pleased she
will be confirmed without further
delay.

Marco A. Hernandez was nominated
last July to fill an emergency vacancy
on the U.S. District Court for the Dis-
trict of Oregon. He has served as a
State judge in Oregon for the last 15
years, first on the district court and
now as a circuit court judge. Pre-
viously, Judge Hernandez was a deputy
district attorney in Washington Coun-
ty, OR, and a lawyer for Oregon Legal
Services. Judge Hernandez has the sup-
port of his two home State Senators,
and he has now been nominated to this
position by Presidents of both parties.
If confirmed, he will become the first
Latino to serve as a Federal judge in
Oregon. His nomination was reported
unanimously by the Judiciary Com-
mittee last Congress and again this
Congress. It was ironic that after Sen-
ator SESSIONS made quite a fuss that
Judge Hernandez had not been consid-
ered and confirmed when nominated at
the very end of the Bush administra-
tion, the Senator then proceeded to
delay committee consideration of his
nomination last year and then Repub-
lican objections prevented Senate ac-
tion last year. I thank Senator WYDEN
and Senator MERKLEY for their con-
sistent support for Judge Hernandez’s
nomination and am pleased that he
will be confirmed without further
delay.

I have often said that the 100 of us in
the Senate stand in the shoes of over
300 million Americans. We owe it to
them to do our constitutional duty of
voting on the President’s nominations
to be Federal judges. We owe it to them
to make sure that hard-working Amer-
icans are able to have their cases heard
in our Federal courts.

All three branches of the Federal
Government come together when the
Senate considers a President’s nomina-
tion to a lifetime appointment on the
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Federal bench. The Senate has a con-
stitutional duty to act responsibly to
consider the President’s nominees and
to confirm members of the Judiciary.
Most importantly, the Senate has a re-
sponsibility to the American people to
help ensure that Federal judges are
there to protect their rights and ad-
minister justice.

I mentioned that one of the nominees
is Judge Diana Saldana to the South-
ern District of Texas. I see my good
friends, both the Senators from Texas,
are here, one of whom I have the privi-
lege to serve with on the Senate Judi-
ciary Committee and one of whom I
have the privilege to serve with in the
Senate.

I yield the floor and reserve the re-
mainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President, I
thank the distinguished chairman of
the Judiciary Committee. I rise today
to speak in support of the Diana
Saldana confirmation to serve as a
Federal judge for the Southern District
of Texas in Laredo.

Judge Saldana’s career has given her
a breadth of experience that I believe
will serve her well on the Federal
bench. She received her B.A. in history
and government from the University of
Texas and then went on to receive a
J.D. from the University of Texas
School of Law.

She was born in Carrizo Springs, TX,
only a stone’s throw from where she is
currently serving as a U.S. magistrate
judge in Laredo, TX. Prior to that,
Judge Saldana served 4 years as an as-
sistant U.S. attorney. She handled as
many as 350 active Federal criminal
cases a year, ranging from immigration
to narcotics to health care. It was in
this capacity that she was selected co-
ordinator for Chief Judge George
Kazen. Before her work in the U.S. At-
torney’s Office, Judge Saldana spent
time as a lawyer for the U.S. Depart-
ment of Justice in the Civil Rights Di-
vision and the U.S. Department of Ag-
riculture in the General Counsel’s Of-
fice. She also served as a law clerk to
Judge Kazen in the Southern District
of Texas.

Judge Saldana has been admitted to
practice before the U.S. Southern Dis-
trict of Texas Fifth Circuit Court of
Appeals and the U.S. Supreme Court.
Judge Saldana has good professional
experience, and she is well respected in
the South Texas community. The
American Bar Association gave her a
unanimous ‘‘well qualified” rating, and
I believe she will be an effective Fed-
eral judge in South Texas.

In September, I introduced Judge
Saldana before the Judiciary Com-
mittee, and today I urge my colleagues
in the Senate to support her nomina-
tion and confirm her as a Federal judge
for the Southern District in Laredo,
TX.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.
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Mr. CORNYN. Mr. President, I wish
to join my colleague, Senator
HUTCHISON, in commending to our col-
leagues the nomination of Judge Diana
Saldana of Laredo, TX, who has been
nominated, as we have heard, to be a
U.S. district judge in the Southern Dis-
trict of Texas. This is a busy docket, as
one can imagine, being right on the
U.S.-Mexico border, with the unfortu-
nate drug-trafficking and immigration-
related cases and the like. So this is a
very important nomination. I hope my
colleagues will join us in confirming
her nomination.

Senator HUTCHISON and I, as do many
Senators, have a bipartisan committee
of lawyers in the State—people who are
very respected in the legal community
who screen the people who apply for
these positions, recognizing the impor-
tance of them and that they are life-
time appointments. We do our very
best to make this a depoliticized proc-
ess, believing that whether one is a
good judge doesn’t depend on whether
one is a Republican or an Independent
or Democrat as long as one is always
willing to enforce the law and not im-
pose one’s own personal beliefs or any
other type of agenda.

Diana Saldana really represents the
manifestation of the American dream.
I had the opportunity to introduce her
at the hearing she had before the Judi-
ciary Committee, along with her won-
derful family. Throughout the process,
the more I learned about Diana’s per-
sonal story, the more I grew to admire
not only all she has accomplished but
what she stands for in terms of our na-
tional guarantee that if you come to
America, if you work hard, if you make
the most of your God-given gifts, you
can achieve anything. Judge Saldana
represents that dream.

At the age of 10, she began traveling
with her parents and siblings from her
home in Carrizo Springs to Minnesota
and North Dakota to work as migrant
farmers in the soybean, sugar beet, and
potato fields. Because of the seasonal
nature of migrant farm work, Diana
and her siblings would often leave
South Texas before the school year
ended and return after the next school
year had begun. Of course, one can
imagine how tough that is on a young
student. She traveled 1,500 miles north
and worked with her family in the
fields every summer through high
school and college, and she even
worked in the fields during her first
year of law school as well.

Despite these challenges, Diana rose
to the occasion, and she succeeded in
becoming the first person in her family
to get a college degree. She recalls that
while working as a migrant farmer, her
mother told her that an education was
the only way out of doing manual
labor, and indeed she learned that les-
son very well.

She was once asked what person had
the greatest impact on her, and she
said, as many of us might answer, her
mother. She said:

My mother has a third grade education,
but she was able to raise six children by
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working hard and having a deep faith in God
. . . I remember her working up to three jobs
at a time, taking naps in the family car,
when our finances were especially tight, to
make ends meet . . . My mother instilled in
us a strong work ethic and encouraged us to
dream for a better life.

Today, Judge Saldana doesn’t just re-
ceive the gifts she has gotten as being
the child of a hard-working and dedi-
cated and sacrificing mother, she has
turned it around and become a mentor
to young people herself, using her own
story as an inspiration to others and
saying: If I worked hard and I was suc-
cessful, you can, too, even as improb-
able as that may seem at the time.

I could go on and on about Judge
Saldana because her life story is truly
remarkable and quite an inspiration,
but I will conclude with this: Diana
Saldana has been nominated to fill the
vacancy left by her own mentor, Judge
George Kazen, who is taking senior sta-
tus. Judge Kazen knows Diana better
than just about anybody, other than
her family. She served as his law clerk,
appeared before him as a Federal pros-
ecutor, and presided over many cases
as a Federal magistrate judge. Judge
Kazen described Diana as ‘‘one of the
finest law clerks’ he ever had and a
‘““tough, no-nonsense prosecutor.” He
called her the ‘“‘quintessential judge—
intelligent, hard-working, fair, honest,
and decisive.” Finally, Judge Kazen
told us it would be his ‘‘personal
honor” if Judge Saldana was confirmed
as his successor. I can’t think of any
higher praise.

In just a few minutes, the Senate will
confirm Diana Saldana as a U.S. dis-
trict judge for the Southern District of
Texas. I know I speak for many Texans
when I say we could not be more proud.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Ms. STABENOW. Mr. President, on
the floor tonight we have three very
distinguished individuals whom Presi-
dent Obama has nominated to be Fed-
eral judges. I commend the committee
for bringing them forward and Senator
LeEAHY for his tremendous ongoing
leadership on the Judiciary Com-
mittee. I know, as my colleagues from
Texas have indicated, these are ex-
tremely competent individuals. All
three of them were reported out of the
Judiciary Committee with unanimous
approval. In light of the current judi-
cial emergencies, I urge my colleagues
to confirm them this evening.

Mr. President, I ask unanimous con-
sent that the time used during the
quorum call be charged equally to both
sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. STABENOW. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, in
addition to my support for Judge
Saldana and Mr. Holmes, I rise in sup-
port of Marco A. Hernandez to be U.S.
district judge for the District of Or-
egon.

I am pleased the Senate is finally
turning to this nomination. This is the
third Congress to consider Mr. Hernan-
dez’s nomination. President Bush nom-
inated Judge Hernandez to this seat in
the 110th Congress. Unfortunately, his
nomination stalled in the Judiciary
Committee, although he had the full
support of every Republican on the
committee. After pending for over 5
months with no action, his nomina-
tion, at that time, was returned to the
President.

This vacancy has been designated a
judicial emergency. Therefore, I would
have expected his nomination to have
been made very early in the 111th Con-
gress. However, it was not sent to the
Senate until July of last year. Because
of that delayed nomination, the Senate
was unable to complete action on the
nomination in that Congress. At the
close of the 111th Congress, the nomi-
nation was again returned to the Presi-
dent.

Mr. Hernandez has been rated ‘‘quali-
fied”” by the American Bar Association.
He received his B.A. from Western Or-
egon State College and his J.D. from
the University of Washington School of
Law.

After graduating from law school, he
served as an attorney for Oregon Legal
Services, where he represented migrant
farmworkers. He later joined the Wash-
ington County district attorney’s office
as a deputy district attorney.

Mr. Hernandez is a fine nominee
under President Bush’s standards but
also a fine nominee under President
Obama’s standards. I am pleased this
nomination is finally before the Sen-
ate. I am, however, disappointed that
we have a vacancy that could have
been filled over 2 years ago. With our
vote today, the President can fill this
judicial emergency seat with a quali-
fied nominee.

Mr. President, I also support the
nomination of Diana Saldana to be a
U.S. district judge for the Southern
District of Texas. She has the support
of both home State Senators who spoke
very highly of her at her September 29,
2010, nomination hearing.

Judge Saldana received a BA in his-
tory and in government from the Uni-
versity of Texas. She received her JD
from the University of Texas School of
Law. Upon graduation, she clerked for
the Honorable George Kazen.

She has had a very successful career.
Judge Saldana has been a staff attor-
ney in the Civil Rights Division at the
U.S. Department of Agriculture, a trial
attorney with the Department of Jus-
tice, and served as an assistant U.S. at-
torney in the Southern District of
Texas. She was appointed to be a U.S.
magistrate judge in 2006.
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Judge Saldana was nominated by the
President on July 14, 2010. She was
rated unanimously well qualified by
the American Bar Association.

I am pleased to support Judge
Saldana’s nomination to this very im-
portant seat. Not only has it been
deemed to be a judicial emergency but
it is also the seat to which her mentor,
Judge Kazen, previously occupied.

Mr. President, I also support Paul
Kinloch Holmes III, a nominee to be a
U.S. district judge for the Western Dis-
trict of Arkansas. A graduate of West-
minster College and the University of
Arkansas School of Law, Mr. Holmes
has been rated unanimously well quali-
fied by the American Bar Association.

After graduating from Ilaw school,
Mr. Holmes became an associate at the
law firm of Warner & Smith, a firm
that focused on general civil practice.
On August 6, 1993, President Clinton
nominated him to be the U.S. attorney
for the Western District of Arkansas.
The Senate confirmed his nomination
shortly after, and he served his role
with distinction until 2001. Since then,
Mr. Holmes has been in private prac-
tice handling both criminal and civil
litigation.

Again, I am pleased to support the
nomination of Mr. Holmes to this seat
that has been deemed a judicial emer-
gency.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. MERKLEY. Mr. President, I rise
to also support the nomination of
Judge Marco Hernandez of Oregon to
the U.S. district court. Judge Her-
nandez is unquestionably qualified to
serve on this court. He has built his ca-
reer through hard work and determina-
tion.

As a young man, he attended night
classes at a local community college
before enrolling at Western Oregon
State College. He then proceeded to get
a law degree at the University of Wash-
ington School of Law.

As a young man, he picked crops.
After he graduated from law school at
the University of Washington, he re-
turned to Oregon to join Legal Aid
Services and represent farm workers.
He went on to serve as deputy district
attorney in Washington County and
was later appointed to be a State court
judge, a position he has held since 1995.

As a State court judge, he estab-
lished an innovative domestic violence
program designed to aggressively pur-
sue offenders. He also established a new
program to assist mentally ill defend-
ants, a program he continues to over-
see.

Judge Hernandez was first nominated
to the district court by President Bush
in 2008. Although Congress did not act
on his nomination, he has again been
nominated by President Obama and has
the support of Republicans, Democrats,
and organizations representing the
spectrum of the legal community.

He also has strong support from the
Hispanic National Bar Association and,
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if confirmed, will be the first Hispanic
article III judge in the State of Oregon.

I urge my colleagues to support
Judge Hernandez’s confirmation. I look
forward to his contributions, based on
the depth and breadth of his life experi-
ence, to the U.S. district court.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that all time
be yielded back so we can proceed to
our votes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Under the previous order, all time
having been yielded back, the nomina-
tion of Marco A. Hernandez is con-
firmed.

The Senate will proceed to vote on
the nomination of Diana Saldana to be
U.S. district judge for the Southern
District of Texas.

Mr. ROCKEFELLER. Mr. President, I
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is, Will the Senate ad-
vise and consent to the nomination of
Diana Saldana, of Texas, to be United
States District Judge for the Southern
District of Texas?

The clerk will call the roll.

The assistant bill clerk called the
roll.

Mr. DURBIN. I announce that the
Senator from Massachusetts (Mr.
KERRY), the Senator from Wisconsin
(Mr. KOHL), the Senator from New Jer-
sey (Mr. LAUTENBERG), the Senator
from Connecticut (Mr. LIEBERMAN), and
the Senator from New Jersey (Mr.
MENENDEZ) are necessarily absent.

I further announce that, if present
and voting, the Senator from New Jer-
sey (Mr. LAUTENBERG) would vote
“yea.”

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Tennessee (Mr. ALEXANDER).

Further, if present and voting, the
Senator from Tennessee (Mr. ALEX-
ANDER) would have voted ‘‘yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 94,
nays 0, as follows:

[Rollcall Vote No. 12 Ex.]

YEAS—9%4
Akaka Boozman Chambliss
Ayotte Boxer Coats
Barrasso Brown (MA) Coburn
Baucus Brown (OH) Cochran
Begich Burr Collins
Bennet Cantwell Conrad
Bingaman Cardin Coons
Blumenthal Carper Corker
Blunt Casey Cornyn
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Crapo Kyl Roberts
DeMint Landrieu Rockefeller
Durbin Leahy Rubio
Ensign Lee Sanders
Enzi Levin Schumer
Feinstein Lugar Sessions
Franken Manchin Shaheen
Gillibrand McCain Shelby
Graham McCaskill S

nowe
Grassley McConnell
Hagan Merkley Stabenow
Harkin Mikulski Tester
Hatch Moran Thune
Hoeven Murkowski Toomey
Hutchison Murray Udall (CO)
Inhofe Nelson (NE) Udall (NM)
Inouye Nelson (FL) Vitter
Isakson Paul Warner
Johanns Portman Webb
Johnson (SD) Pryor Whitehouse
Johnson (WI) Reed Wicker
Kirk Reid Wyden
Klobuchar Risch

NOT VOTING—6

Alexander Kohl Lieberman
Kerry Lautenberg Menendez

The nomination was confirmed.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. REID. Mr. President, we are
going to have one more vote tonight.
Senator MCCONNELL and I have spoken
earlier today. We will have one or two
votes in the morning. We will termi-
nate before 11 o’clock, so we will have
a vote around 10 o’clock, 10:15 in the
morning—maybe two—on the FAA bill.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, is there
time for the Senator form Arkansas if
he wants it? I request 2 minutes equal-
ly divided on the Arkansas nomination,
and I yield my time to the senior Sen-
ator from Arkansas.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PRYOR. Mr. President, I rise
today to support the nomination of
Paul K. Holmes—in Arkansas we call
him P.K. Holmes—for the district court
judgeship in western Arkansas. A lot of
times when you stand here at this mo-
ment in a nomination, it is like mak-
ing a closing argument. But in this
particular case there is no argument;
everybody is for him. The American
Bar Association, Democrats, Repub-
licans, plaintiffs, defendants, every-
body in Arkansas is for him.

He has been an Arkansas Lawyer of
the Year. He has been the Western Dis-
trict U.S. Attorney. He is a partner in
Warner, Smith and Harris. P. K.
Holmes has an outstanding record and
outstanding reputation. He likes to
talk about the fact that he has a small
town general practice, and that is true.
He has handled a little bit of every-
thing, but he has always done it with
integrity. He has an outstanding rep-
utation in Arkansas as a lawyer and a
great member of the community.

I would hope all of my colleagues
support this nomination.

I yield the floor.

The PRESIDING OFFICER
MANCHIN). All time is yielded back.

The question is, Will the Senate ad-
vise and consent to the nomination of
Paul Kinloch Holmes III, of Arkansas,
to be U.S. district judge for the West-
ern District of Arkansas?

(Mr.
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Mr. INOUYE. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from Massachusetts (Mr.
KERRY), the Senator from Wisconsin
(Mr. KoHL), the Senator from Con-
necticut (Mr. LIEBERMAN), and the Sen-
ator from New Jersey (Mr. MENENDEZ)
are necessarily absent.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Tennessee (Mr. ALEXANDER).

Further, if present and voting, the
Senator from Tennessee (Mr. ALEX-
ANDER) would have voted ‘‘yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 95,
nays 0, as follows:

[Rollcall Vote No. 13 Ex.]

YEAS—95
Akaka Feinstein Murkowski
Ayotte Franken Murray
Barrasso Gillibrand Nelson (NE)
Baucus Graham Nelson (FL)
Begich Grassley Paul
Bennet Hagan Portman
Bingaman Harkin Pryor
Blumenthal Hatch Reed
glunt goeévle;p Reid
oozman utchison X

Boxer Inhofe glsch‘

oberts
Brown (MA) Inouye Rockefeller
Brown (OH) Isakson Rubi

ubio
Burr Johanns Sanders
Cantwell Johnson (SD) Schumer
Cardin Johnson (WI) )
Carper Kirk Sessions
Casey Klobuchar Shaheen
Chambliss Kyl Shelby
Coats Landrieu Snowe
Coburn Lautenberg Stabenow
Cochran Leahy Tester
Collins Lee Thune
Conrad Levin Toomey
Coons Lugar Udall (CO)
Corker Manchin Udall (NM)
Cornyn McCain Vitter
Crapo McCaskill Warner
DeMint McConnell Webb
Durbin Merkley Whitehouse
Ensign Mikulski Wicker
Enzi Moran Wyden

NOT VOTING—5

Alexander Kohl Menendez
Kerry Lieberman

The nomination was confirmed.

The PRESIDING OFFICER. Under
the previous order, the motions to re-
consider are considered made and laid
upon the table. The President shall be
immediately notified of the Senate’s
action.

————

(At the request of Mr. REID, the fol-
lowing statement was ordered to be
printed in the RECORD.)

VOTE EXPLANATION

e Mr. KERRY. Mr. President, I was
necessarily absent for the votes on the
nomination of Paul Holmes to be
United States District Judge for the
Western District of Arkansas and
Diana Saldana to be United States Dis-
trict Judge for the Southern District of
Texas. If I were able to attend today’s
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session, I would have supported both
nominees.®

LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will resume legislative session.
The Senator from Iowa.

———

FOR-PROFIT ONLINE COLLEGES
AND UNIVERSITIES

Mr. HARKIN. Mr. President, last De-
cember I came to the floor to discuss
the Health, Education, Labor, and Pen-
sions Committee investigation into
for-profit online colleges and univer-
sities. It is an investigation that has
now been going on for almost a year,
and it is an investigation with pro-
found consequences for taxpayers.

For-profit colleges, mostly online, re-
ceive more than $26 billion in Federal
student aid each year. While some of
these schools may be doing a good job,
taxpayers deserve to know that their
education dollars are being well spent.
It is also an investigation with pro-
found consequences for students.

According to data released last week
by the Department of Education, 25
percent of for-profit college student
loan borrowers default within 3 years
of leaving school. One out of every four
student loan borrowers who go to these
for-profit schools defaults within 3
years of leaving school.

For-profit colleges have correctly
pointed out that they educate a dis-
proportionate number of low-income
and minority students. They argue
that if they were not doing a good job,
students would not continue to enroll.
How, then, is it possible that schools
with very high rates of withdrawal,
high rates of loan debt, and high rates
of default continue to enroll more and
more students each year? The answer,
according to my committee’s inves-
tigation, lies in the enormous expendi-
ture of money and effort that the for-
profit colleges put into their recruit-
ment process.

There have been many stories about
abusive recruitment practices in news-
papers and television programs across
the country. Last August, the Govern-
ment Accountability Office docu-
mented many of those abuses in under-
cover videos presented at a HELP Com-
mittee hearing. The industry argued
that these misleading and deceptive
practices were the work of a few rogue
actors, but the overwhelming evidence
of misleading, deceptive, and even
fraudulent conduct documented by
GAO cannot be attributed to anything
but a systemic effort to enroll students
at any cost.

For anyone who questions that this
is a systemic effort to pressure, de-
ceive, and mislead, I wish to take a few
minutes to explore the details of the
training practices that led directly to
the GAO findings. I hope my colleagues
on both sides of the aisle and on both
sides of the Capitol find this a useful
window into the training tactics used
by these companies.



February 7, 2011

One of the most common words in
the proprietary school industry’s re-
cruiting documents is the word ‘‘pain.”’
It is not the first word that might
come to one’s mind if they think about
enrolling in college. You might think
of your son or daughter enrolling in
college. You wouldn’t think of ‘“‘pain”’
as the first word. However, perhaps
nothing worthwhile was ever accom-
plished without effort, so you might be
thinking that schools are talking
about preparing students for the hard
work and the pain of excelling in col-
lege. The reality is quite the opposite.
Proprietary higher education compa-
nies want to make college seem easy.
The reason they are focusing on pain is
to try to get students to enroll.

Consider this quote from a memo
written by the director of recruitment
at a campus of ITT, one of the largest
of the for-profit schools. After falling
short of the required quota of
“starts’’—that is the industry term for
new students—the recruiter writes:

The department needs to focus on the sell-
ing of the appointment by digging in and
getting to the pain of each and every pro-
spective student. By getting to the pain, the
representatives will be able to solidify the
appointments and have a better show rate
for the actual conducts.

Another example from an ITT document
about what recruiters should do to keep stu-
dents in class, reading now from one which I
will include for the record, says:

Remind them of what things will be like if
they don’t continue forward and earn their
degrees. Poke the pain a bit and remind
them who else is depending on them and
their commitment to a better future.

In their training, ITT went beyond
rhetoric and created what they called a
“pain fund.” It is probably hard to see
this piece of paper. I will try to get this
included in the RECORD. It is a picture
of a funnel, and it is called the ‘‘pain
funnel and pain puzzle.” It illustrates
four levels of pain, with questions that
are supposed to get progressively more
hurtful to the prospective student.

Level one starts off with questions
such as, tell me more about that; can
you be more specific; how long has it
been a problem? Level two: What have
you tried to do about that? What have
you done to fix it? Level three pain:
How do you feel about that? Then it
gets down to level four. The recruiter
is asking questions such as, have you
given up trying to deal with the prob-
lem?

A different document from ITT goes
to the same levels of pain. The level
four question is, once again, what are
you willing to change now or have you
given up trying to deal with the prob-
lem?

What is the problem? The problem is,
this young person is out of work. They
have no future. They probably have a
high school degree, maybe a D average
in high school, C average at the most.
They have answered an ad. The re-
cruiter is talking to them, and they are
stoking the pain.

The last thing they say is, OK, what
are you willing to do to change it or
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are you just going to give up on it?
That is a question I would like to ask
the executives who believe that prey-
ing on past failures is a sound method
for enrolling students or a reasonable
way to run a college.

According to the Department of Edu-
cation, 30 percent of student loan bor-
rowers at ITT, the one I just quoted,
default within 3 years of leaving
school, and most of them leave before
they ever get any Kkind of degree. They
are there for a few weeks, maybe a few
months, but when they drop out and
when they default, ITT Kkeeps the
money.

Kaplan University also encourages
its recruiters to focus on pain and fear.
In a page from a manual dated July 8,
2009, with side notes about ‘‘advisor
call control” and maintaining ‘‘rapport
with PROSPECT,” the document is
similar to ITT’s, with questions to
“uncover the pain and fear’’—‘‘uncover
the pain and fear.” At the bottom: “It
is all about uncovering their pain and
fears,”” underlined. ‘‘Once they are re-
minded of how bad things are, this will
create a sense of urgency to make this
change.” Sixteen pages of sales tactics
later the recruiter is taught to ‘‘re-
state back word for word, the better
you restate the brighter the dream.”

Another Kaplan document says,
“Keep digging until you uncover their
pain, fears and dreams. . . . 7’ If you get
the prospect to think about how tough
their situation is right now and if they
discuss the life they can’t give their
family because they don’t have a de-
gree, you will dramatically increase
your chances of gaining a commitment
from the student. ‘“Get to their emo-
tions and you will create the urgency!”
“Get to their emotions and you will
create the urgency!” Is that the way
we ought to be enticing young people
to go to school? Stoke the pain, stoke
the fear?

Again, according to the Department
of Education, 30 percent of student
loan borrowers at Kaplan default with-
in 3 years of leaving school. And, guess
what, Kaplan keeps the money.

Let me cite just one more example—
Corinthian Colleges. At Corinthian, re-
cruiters are taught to convince stu-
dents that their lives are bad and can
be improved only by enrolling in the
school. As a former recruiter, Mr.
Shayler White testified in a lawsuit
filed against Corinthian by ex-stu-
dents: ‘“The ultimate goal was to essen-
tially make [prospective students] wal-
low in their grief, feel that pain of hav-
ing accomplished nothing in life, and
then use that pain” to pressure them
to enroll.

I have focused on the blatant exploi-
tation of pain to demonstrate the ter-
rible cynicism that pervades these
companies, but the schools’ recruiting
documents also are ripe with misrepre-
sentations.

From a brochure for Ashford Univer-
sity, owned by Bridgepoint, it says it
was ‘‘established in 1918,” a ‘‘tradi-
tional 4-year campus with sports
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teams, dormitories, regionally accred-
ited since 1950—what this means to you
is that your degree will be recognized
both professionally and academically.”
That is from Bridgepoint, Ashford Uni-
versity. Well, what it does not tell you
is that up until 2005, Ashford was a
small religious school with 350 stu-
dents. They were ©purchased by
Bridgepoint and renamed ‘‘Ashford.”
So 350 students at the end of 2005, and
today they have 70,000 online students,
with astronomical dropout rates. And
67 percent of Bridgepoint is owned by
investment bank and private equity
fund Warburg Pincus. Think about
that—a private equity firm owns
Bridgepoint. They buy a small reli-
gious school, with 350 students. They
put out these things: You can go to
this school, with a great campus and
all that, but you are going to school
online. Now they have 70,000 students.

According to the Department of Edu-
cation, 21 percent of student loan bor-
rowers at Ashford’s parent company
Bridgepoint default within 3 years of
leaving school. That is a 17-percent in-
crease in just 1 year.

The HELP Committee has heard tes-
timony from experts in college coun-
seling. This testimony details the det-
rimental effects such overly aggressive
and misleading recruitment can have
on the lives of students. When students
are enrolled through deception or fear,
they are less prepared to meet the
challenges of college. Rather than of-
fering students a better life, these
types of strong-arm, emotionally abu-
sive tactics are all too typical of
schools that have little or no interest
in providing students the academic
help and support they need for the stu-
dents to succeed.

Perhaps the attitude of these schools
toward students is best exposed in a
document provided by Vatterott, a pri-
vately held for-profit school. Under the
heading of ‘““Emotion,” it notes that:

We deal with people that live in the mo-
ment and for the moment.

That is whom they are going after.

Their decision to start, stay in school or
quit school is based more on emotion than
logic.

Pain is the greater motivator in the short
term.

Think about the schools you are fa-
miliar with in your own States, your
private, nonprofit schools, some reli-
gious based, then your public schools
and your universities. Are they recruit-
ing students like this? You will not
find this in any of them. They are not
going after pain and fear; they are
going after students to help and sup-
port them when they go through school
so they can have a better life.

Well, if this is the attitude—to stoke
the fear and to stoke the pain—if that
is the attitude of these for-profit col-
leges, what does it say about its stu-
dents’ chances for success? Is it any
wonder that outcomes are appalling
and defaults are skyrocketing, ac-
counting for nearly 47 percent of all
student defaults?
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Once again, I have to point out that
the for-profit schools enroll about 10
percent of higher education students in
America, but they account for 47 per-
cent of the defaults—10 percent of the
students, 47 percent of the defaults.

The bottom-line finding of my com-
mittee’s investigation is that, No. 1,
these schools are very expensive; No. 2,
they are exploitative; and No. 3, these
documents show they are focused on
their own success—paying their share-
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holders if they are publicly held or pay-
ing back their equity investors if they
are equity owned. They are not focused
on the success of their students.

The bottom line is that what we are
confronting today with this tremen-
dous explosion in for-profit schools,
this tremendous explosion in their en-
rollment of students—as I said, Ashford
in 2005, 350 students; today, 70,000 stu-
dents—their tremendous churning of
students that is going on every year—
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this has a striking resemblance to the
subprime crisis that confronted Amer-
ica, a striking resemblance to the
subprime crisis.

Mr. President, I ask unanimous con-
sent that the documents I referred to
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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Recruiting Documents - Senate HELP Oversight Request
Vatterott-Nation
UNDERSTANDING OUR MARKET...
Who Are Our Students? Sales Begins With...
AWARENESS, UNDERSTANDING, ACCEPTANCE Of THE MARKET WE SERVE!
Student Profiles: Welfare Mom w/Kids; Recent High School Graduates; College Freshmen dropout; Pregnant Ladies;
Recent Divorce; Military - Active & Retired; Low Self-Esteem;Low Income Jobs; Vocational Rehabilitation;
Experienced a Recent Death; Experienced a Recent Birth; Empty Nest Syndrome; Recent Marriage; Relocation;
Career Change; Upgrade Skills; Physically/Mentally Abused;Recent Incarceration; Drug Rehabilitation; Dead End
Jobs-No Future; College Credits — 2 Years+; Living w/multitude of Families; Living with Parents; Living with
Significant Other; Fired / Lay off; Self Employed w/ No Benefits
Emotion
We deal with people that live in the moment and for the moment.Their decision to start, stay in school or quit school is
based more on emaotion than logic. Pain is the greater motivator in the short term.
DIRECT QUOTES
Lately it seems admissions has been putting in some really troubled people... could this be a trend?" This last batch
of students you guys dumped in here are about the worst I've seen in years" "l just walked by orientation—WOW-
SCARRRRY!" "Do your ads say, LOSERS! ENROLL HERE!" “You need to target a better demographic it would
make all of our jobs a lot easier!”

We Serve The UN-DER World UNEMPLOYED UNDERPAID UNSATISFIED UNSKILLED UNPREPARED
UNSUPPORTED UNMOTIVATED UNHAPPY UNDERSERVED!

Examples of Buying Motivation: Low Pay; Dependent upon others; Higher income; Job Security; Self-Esteem;
Recognition; Daily Activity

EXPECTATIONS:Outbound Calls-50 MINIMUM Appointments Set-5 Appointments Held-3 3 Packaged per week
Referrals-2 per week

Pain Funnel and Pain Puzzle
Eight Questions
Level 1 Pain 1. Tell me more about that...? 2. Can you be more specific? Give me an.example. 3. How long has it
been a problem? Level 2 Pain 4. What have you tried to do about that? (What have you done to fix it?)
And did that work?
What results did you get?)
6. What has it cost you?
Level 3 Pain 7. How do you feel about that?
Level 4 Pain 8. Have you given up trying to deal
with the problem?
Does the prospect have enough pain to qualify for the next step?
Does the prospect recognize the problem?
Is the problem one
that you can fix?
Do they acknowledge it
is a problem?
Consequences, Problem, Reasons
Are they committed to fixing it?.
Are they willing to do something about it now?

High school/GED questions How would you describe your high experience?

Did you feel successful in high school?
Level | Pain Tell me more about that; Can you be more specific; Give me an example

How did that make you fee!?
How did your parents feel?
What could you do differently?
What subjects did you feel most successful?
What do you think was attributable to your success?
What subjects did you feel least successful?
What do you think attributed to that?

Level 2 Pain What have/had you tried to do about it? And did that work?
What has it cost you?
Level 3 Pain How do you feel about that?

Level 4 Pain What are you willing to change now or have you given up trying to deal with the problem?
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additional education How long have you been going to xxx college?

Have you worked while attending?
Have you wanted to work while attending?
Why did you put off attending college after high school?
How would you describe your college experience?
Did you feel successful at xxx college?

Level | Pain Tell me more about that; Can you be more specific; Give me an example

How did that make you feel? How does your family feel?
What have you tried to do about that?  And did that work?

What subjects did you feel most successful?
What do you think was attributable to your success?
What subjects did you feel least successful?
What do you think attributed to that?

Level 2 Pain What have/had you tried to do about it? And did that work?
Do you feel that spending x amount of time at xxx college has held you back from where you

want to be?
What has it cost you?
Level 3 Pain How do you feel about that?
Level 4 Pain What are you willing to change now or have you given up trying to deal with the problem?
employment How well would you say you have been able to support your family in this position?
How well would your family say you have been willing to support them?
Level 1 Pain Tell me more about that, Can you be more specific; Give me an example
How did that make you feel?
Level 2 Pain What have you tried to do about that?
And did that work?
What has not having a college education cost you?
In self worth?
Financially?
Level 3 Pain How do you feel about that?
Level 4 Pain What are you willing to change now or have you given up trying to deal with the problem?

Ways to combat "drops” in Marketing during the class building period.
Communication
Remain centered, focused and calm. Remember, most of the time drops late in the quarter are due to FEAR!
Don't take things personally
Stay in constant contact through phone calls, emails, etc. Remember nothing can
replace voice to voice contact.

Remind them of their motivation often. Use this to keep them motivated.

Remind them of what things will be like if they don't continue forward and earn their
degrees.

Poke the pain a bit and remind them (if applicable) who else is depending on them
and their commitment to a better future.

Use visuals and analogies. Remember most humans are visual learners.

Avoid words such as "concerns” or "issues". Many times these words imply there are
not solutions. Instead talk about "obstacles"...obstacles can generally be moved in
order to continue going down a specific path.

Watch the stress tone in YOUR voice when communicating with them. Remember,
they are NOT numbers...they are students.

Use positive speak. Example "When you come to classes next week."

Invite the obstacles

Do not fear obstacles; embrace them. The better you are at inviting them, being
patient to work on them, and taking on the role of "solutions provider" the stronger
you will be as a Rep. AND the better your students will feel as you became their
advocate to success.

In the initial (or future) phone calls listen for things which may give you some insight
on potential obstacles. Things dealing with kids (potential time, money and
transportation obstacles?), things dealing with transportation (shuttle passes?),
spouses (are they supportive? Co-signer potential?), parents (are they supportive?
Co-signer potential?), grandparents (supportive? Co-signer potential?), etc. Ask
about their current employment situation. Are there potential work schedule
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conflicts? If so, how supportive is the employer? Can we assist the student through
Career Services seeking more "education friendly" employers allowing an
appropriate work schedule for your student to attend class?
Remember, if cost is an obstacle...it is also part of their motivation! (If they don't
make a change, where do they see their finances in 2 years, 5 years, 10 years? If they
DO have a degree, where do they see their finances?)
?/ Remember EVERYONE wants to graduate, but NO ONE wants to start. AVOID

p statements in your initial conversations such as "when do you see yourself starting

) classes?" Instead use phrases such as "How soon do you see yourself GRADUATING?"

FA Process
Do your best to always get the "buying influence/buying committee” to attend the

initial conducted interview. If they don't attend then, have them attend the actual FA

Conduct. Have them show up about 15 minutes before their FA Conduct and pull the

questionnaire back out and review the students motivation and what they liked about

the school. Take another walk through the campus (with the buying influence/buying
committee) and invite their questions. Get them in a positive state of mind before
they meet with their FAA so they feel motivated again to embrace the next step.

Do your best to ensure SmartForms is completed prior to the FA Conduct.

Get your student in for the FA Conduct as soon as possible (72 hours or less)

following the initial application interview. The sooner the better. Any scheduling

over 7 calendar days must be approved by either the DOR or DOF.

+ During your initial conducted interviews provide your FAA (prior to testing and the
Pre-Req.) the students social security #, name and birthdate for them to look them up
on NSLDS.

+ Re-educate the student on the FA process. Ensure they (and any buying
influences/buying committees) understand WHAT a co-signer is, and what it is NOT.

+ Encourage activity in the initial FA Pre-Req. Have taxes faxed over right then from
the IRS. Contact any potential co-signers and introduce yourself and ask if they have
any questions for you or the FAA (while the student is sitting there with you).

Other ways to maintain the commitment
+ Before a student signs the back of the questionnaire to apply have them hand-write
their thoughts on "Why ITT" at the bottom right hand side of the inside of the
questionnaire where it states "What Is Important To You Notes". Let the student
know the Manager of Recruitment AND the Director of Recruitment review these to
ensure the students we enroll are committed to success in their classroom and their
futures.
Be 100% sure when the students do this you enter this information in to IRIS.
/ You will be able to refer back to it and use the information to help keep them
motivated along the way.
After they fill in their statement(s) ask them, "Teddy, this is great.t What role
can | play in helping you stay on track and being a supporter of your goals?"
Have other Rep's call and confirm attendance for classes, conducts, FA Conducts,
/ etc. Some times students will share other insight with someone other than you.
Many students do not call us if they are scared, or if they change their minds, because
they feel as though they are letting you down.

+ If a student is getting cold feet, have them sit down (even if it's over the phone) and
write out a "Pro's and Con's" list regarding their future if they do NOT start. Get
them to verbalize things. Remember ASK DON'T TELL! You can not convince
anyone to go to school by what you say. You CAN convince them to go to school by
asking questions and allowing THEM to hear things in THEIR words why going to
school will benefit their futures.

+ Do NOT give up on finding a solution until you have exhausted your efforts in
speaking with peers, managers, people in other departments, etc. Remember; b._.~.e
THE solutions provider for their future. They will thank you at graduation for
your persistency and your tough love.

Reiterating the Objective of the Call:

As | stated a moment ago, our objective today is to become better acquainted. First, | want to know more about you -
your hopes, dreams, goals and perhaps even fears. Does that sound fair?
TRANSITION: The best way for me to assist you today is to find out a bit more about you and your goals,
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together we'll determine the right next steps.

UNCOVERING THE PAIN AND THE FEAR - CREATING URGENCY

» How long has this been a goal of yours? When did you first realize this is the direction you wanted to move in?

* What has stopped you in the past? What is different today?

* Whose life would this impact, besides you? What would it mean for them to see you finally take this step to a better
life? (SLIENCE.. THIS STIRS UP EMOTION)

» Who will be the most of you for making this change? In addition to your biggest supporter, who else would you invite
to graduation? (PDL opportunity) | am assuming your friends and family have been thinking about making a positive
change as well correct? GREAT! Once we get you started on this path to success, | will reach out to them and see if
we can help make a positive change in their life just like you. Sound like a plan? Awesome!

» Lastly, what are something's you would LOVE to provide for your family but unfortunately due to your current
situation you are unable to? Tell me more about that. (Keep digging until you get to their REAL DREAM- a house,
taking family to Disney World. DO NOT ANSWER FOR THEM. LET THEM PAINT THEIR OWN PICTURE
Rubric Attribute — Objective of the call
Affected Rubric Attributes —

* Asks probing questions to explore student motivation

» Empower the student to respond/ Advisor Call Control

+ Active Listening

+ Advisor picks up on buying signals

+ Build/ Maintain Rapport w/Prospect

KEEP DIGGING UNTIL YOU UNCOVER THEIR PAIN, FEARS AND DREAMS. DO NOT ANSWER FOR THEM. LET
THEM PAINT THEIR OWN PICTURE. IF YOU CAN HELP THEM UNCOVER THEIR TRUE PAIN AND FEAR. IF
YQOU GET THE PROSPECT TO THINK ABOUT HOW TOUGH THEIR SITUATION IS RIGHT NOW, IF YOU TALK
ABOUT THE LIFE THEY CAN'T GIVE THEIR FAMILY RIGHT NOW BECAUSE THEY DON'T HAVE A
DEGREE...YOU DRAMATICALLY INCREASE YOUR CHANCES OF ENROLLING THIS PROSPECTIVE
STUDENT. GET TO THEIR EMOTIONS, AND YOU WILL CREATE THE URGENCY!

IF YOU CAN STIR UP THEIR EMOTIONS, YOU WILL CREATE URGENCY!

Overcoming Objections
The following are some common objections & tips on how to overcome them:
Concern: Not enough time
Response:
How much time do you believe this will take?
How much time can you invest in yourself?.
Is there ever a good time to go back to school?
Why did you call or request the information? (Don't sound condescending)
Walk me through a day in the life of you. When do you get up/home from work, etc?
Do you see yourself having more time for school in the future?
How would having your degree afford you more time?
How long have you been thinking about finishing your degree?
Concern:
Response:
Money/Cost
Investing in yourself... You're worth it right?
Education is an asset that never depreciates.
How much did you plan for?
Compare cost vs. new car ($20-30,000)
Ashford is more affordable than most private schools offering online programs.
How much more will you make once you have your degree?
What costs more, having your degree or not having it?
Are you aware of the financing options available for those who qualify?
+ Student loans not income or credit based
* Loans deferred while in school
+ Have up to 10 years to pay back
Concern:
Response:
Credibility/Reputability
What do you know about accreditation or AU?
+ Established in 1918
+ Traditional 4-year campus with sports teams, dormitories
* Regionally accredited since 1950
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98% of students surveyed said they would recommend AU to a family member or friend
Concern: Fear

Response:

What concerns do you have?

Explain the benefit of having a personal advisement team (EA, AA FSA)

What makes you feel more anxious? Obtaining your degree or not having it?

Tell me about another time in your life you felt afraid and how you overcame that fear?
Students just like you that have been out of school, working adults, etc...

Many resources: online library, tech support, writing consultant, etc

concern; Procrastination

Res