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The Public Utility Commission of Texas (commission) adopts new 8825471 — 25475, 25477 —
25485, 25491 — 25492, Customer Protection Rules for Retall Electric Service, governing the
relaionship between a retall customer and a retail eectric provider, with changes to the proposed text
as published in the September 1, 2000 Texas Register (25 TexReg 8544). The new sections are
necessary to implement the Public Utility Regulatory Act (PURA), Texas Utilities Code Annotated
839.101, Qustomer Safeguards, 839.1025, Limitations on Telephone Solicitation; and chapter 17,
subchapters A, C and D, Customer Protection. The new sections seek to foster competition, while
baancing cusomer protection and establish minimum customer service rules by which retal eectric
providers (REPs) must abide in providing eectric service to resdentid and smal commercid customers.
The focus of the implementation includes: ddineation of standards for the provider of last resort (POLR)
and affiliate REPs, distlosure requirements, and the prohibition of fraudulent, unfar, mideading,
deceptive, and anti-competitive practices. These new sections were adopted under Project Number

22255.

A public hearing on the proposed sections was held at commission offices on October 16, 2000 at 9:00
am. Representatives from American Associaion of Retired Persons (AARP), American Electric
Power Company, Inc. (AEP TDUs), American Electric Power Energy Services (AEP Energy
Services), Consumers Union Southwest Regiond Office (Consumers Union), Office of Public Utility

Counsd (OPC), Reliant Energy, Inc. (Rdiant), Retall Electric Provider Codition (REP Codition),
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Texas Legd Services Center (TLSC), Texas Ratepayers Organization to Save Energy (Texas ROSE),
and TXU Electric-Retall Company (TXU Retall) attended the hearing and provided comments. To the
extent that these comments differ from the submitted written comments, such comments are summarized

herain.

The commisson received comments on the proposed new sections from AEP TDUs, AEP Energy
Sarvices, Center for Energy & Economic Development (CEED); East Texas Electric Cooperative
(ETEC); Enron Corporation, (Enron); Entergy Gulf States, Inc. (Entergy Texas REP and Entergy
TDU); Environmentd Defense Fund (EDF); Green Mountain Energy Company (Green Mountan),
New Energy, Inc., and Enron Energy Services (collectively, Independent Retallers); The New Power
Company (New Power); Rdiant; REP Codition; San Antonio City Public Service, the Cities of Augtin,
Garland, and Denton (collectivedly, MOU Commenters); Shell Energy Services Co. (Shdl);
Southwestern Public Service Company (SPS); the State of Texas, Texas Electric Cooperatives (TEC);
Texas Industrid Energy Consumers (TIEC); TLSC, Texas ROSE, OPC, AARP, Consumers Union,
Public Citizen Texas, Texas Asociation of Community Action Agencies (collectively, Consumer
Commenters); Texas-New Mexico Power Company (TNMP); TXU Electric Company (TXU TDU),

and TXU Retall.

Within the proposed rules, the term "eectric service provider" was used to refer to affiliated and non-
affiliated retal eectric providers (REPs) and the provider of last resort (POLR). The comments

received by the commisson from various parties dso used the term electric service provider, often
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abbreviated as ESP. There was some confusion among the commenters with respect to the applicability
of the dectric sarvice provider term to municipdly owned utilities and dectric cooperdtives.
Additiondly, the commisson notes that ESP is a term of art in other jurisdictions, and its definition in
those jurisdictions may be sgnificantly different from that used in these proposed rules. For these
reasons, the commission has determined that the most gppropriate term to refer to these entities is retall
electric provider (REP), as defined in PURA 831.002(17) and 825.5(67) of this title (relating to
Definitions), with the darification that the term REP does nat, in these rules, refer to a municipdly
owned utility or eectric cooperative when it sdlls retail eectric power and energy within its certificated
service territory. The commission has amended the proposed rules to reflect this change in terminology.
Furthermore, for purposes of consstency and clarity in this preamble, commenters references to

"ESPs' have been summarized as references to "REPS.

In the preamble to the proposed rule, the commission posed the following questions:

Question 1: Are the proposed rules consistent with the standards proposed by the Coalition for

Uniform Business Rules (CUBR)?

The commission notes that the CUBR proposd, issued in September 1999, represents the competitive
providers only and is not the same as the Uniform Business Practices (UBP) project. The CUBR
report was compiled primarily by prospective competitive suppliers and does not necessarily represent

the perspectives of other market participants. In contrast, the UBP project is a consensus effort that
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included, to varying degrees, transmisson and distribution utilities (TDUS), competitive providers, and
consumer groups. The UBP project produced a final report published on August 1, 2000. All
commenters answered this preamble question by referring to the CUBR report and did not make
reference to the UBP report. The UBP report defers to state regulators on most policy issues, and the

commission exercises its discretion on the policy raised in response to this question.

REP Cadition, SPS, and TNMP dl noted provisons of the proposed rules that are materidly
inconsgent with the CUBR rules. Firg, dl noted that CUBR's provison for seven cdendar days
contrasted with the proposed provision, in 825.474(j)(2)(A)(iii), which included seven business days
from the date the enrollment notice is sent to the last date a customer may respond to the enrollment
notice. REP Codlition and SPS asserted that CUBR's cdendar day standard was more reasonable and

recommended that the proposed rule be changed to reflect caendar days, as provided in CUBR.

The commission appreciates the need to adopt consistent, nationwide standards, when appropriate.
The commisson believes that customers should be provided with sufficient time to respond to an
enrollment notice, particularly if such notice contains an incorrect switch. The commission expects that
the registration agent will have the capability of receiving customer cancellation requests 24 hours a day,
seven days a week. Therefore, the commisson agrees to the proposed change and modifies

§25.474()(2)(A)iii), accordingly.
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REP Codition and SPS noted that CUBR rules provide for the customer to notify the regidtration agent
that the enrollment is "incorrect.” They suggested that the proposed rule alows the customer to "cancd”
the switch request and asserted that the provison implies that the customer may cancdl its service with
the REP for any reason. These parties asserted that CUBR's enrollment notice is solely a damming
protection and does not grant the customer the right to cancel the switch unless the REP is not the same
as the REP the customer has sdected to provide service. REP Codlition recommended that the

proposed rule be revised to be consistent with CUBR.

The commission agrees that the purpose of the notice provided to customers by the regidtration agent is
to dlow the customer to confirm that the sdected REP is the "correct” REP. The commission changes
§25.474 to reflect this understanding. However, the commission notes that the registration agent cannot
engage in subgtantive digtinctions between customers who dlege damming and those who have merdly
changed their mind. The customer's contact must be interpreted broadly and the switch cancelled by

the registration agent for any customer-directed reason.

REP Coadlition and SPS noted that CUBR's standards allow a REP's bill format to be determined at the
REPsdiscretion. REP Codlition and SPS added that the CUBR rules further provide that the maximum
required content for electric service does not include the following information included in the proposed
rules. (1) a separate cdculation of the average unit price of the current charge for dectric service, (2) the
customer's usage for the prior 12 billing periods, and (3) conspicuous notice of any services or products

being provided to the customer that have been added since the previous bill. REP Codition
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recommended the proposed rules be changed to delete the average price requirement and to permit the
customer and the REP to agree to other format and content provisions consstent with the CUBR rules

and with the commisson's proceedings regarding billing for other services.

The commission notes that PURA 839.101(a)(4) requires that bills be presented in a clear format.
Further, 839.101(a)(7) requires information concerning rates be presented in a standard format that will
permit comparisons between prices. The commisson maintains that both a standardized Electricity
Facts label and a standardized actud cost disclosure on a customer's bill are required for customers to
make valid comparisons anong REPs and to verify tha the price that was disclosed by a REP
resembles the price actudly being charged to the customer. The commisson declines to modify
§25.479 to remove the requirement to calculate the average unit price. The commission agrees that the
requirement to provide a 12-month usage higory on a customer's monthly bill may be unduly
burdensome and diminates this requirement from 825.479. However, the terms of service document
provided to the customer by the REP shdl contain a notice about how the customer can obtain a 12-
month usage history. PURA 817.102(3) requires clear and easy identification of the REP'S name,
sarvices or products, and charges being billed to the customer. The commission's experience in the
telecommunications industry has shown that customers benefit from clear disclosures of changes to the
products or services for which they are being billed. As aresult, the commisson declines to remove the
requirement found in 825.479 to provide a conspicuous notice of any products or services that were

added since the customer's previous bill.
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REP Cadition, SPS, and TNMP noted that CUBR's standards for telephonic enrollment provide for
the REP to either audio record or third party verify a cusomer's authorization of a REP, while the
proposed rules dlow only for third party verification. REP Codition recommended revison of the

proposed rules to alow both options, consistent with CUBR rules.

The commission agrees that an audio recording is a satisfactory method for capturing a customer's
authorization and verification. The commission modifies §25.474(f)(2) to dlow audio recordings.
Independent third party verification remains as another acceptable method of verifying a customer's

authorization.

REP Codition recommended proposed 825.491(a)(3) be revised to permit five business days for
consgtency with CUBR rules, assarting that the information likely to be requested by the commission is

information reated to verification of a cusomer's authorization.

The commisson modifies the requirements of the rule, now found in §825.491(b)(3), to lengthen the time

REPs have to provide information from five to 15 calendar days.

TNMP noted that CUBR gtandards provide customers with protection from "illegd discriminatory
behavior in (a REP'S) sdection and/or service of customers,” and pointed out that, while the proposed
rules include a smilar provison, they aso include the "marketing” of dectric service. TNMP contends

the addition of "marketing" to the activities that are subject to the discrimination provisons of Senate Bill
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7 (SB7), 76th Legidative Sesson, isinconsstent with CUBR and recommended that the proposed rule

be changed to reflect consstency with CUBR.

The commission addresses this concern in its response to Question 2, below.

Question 2: Does the rule language regarding market practices and reporting requirements at
proposed 825.471(c) and proposed §25.491(b)(1) provide enough specificity for the commission

to determine if a marketing practice is discriminatory?

The State of Texas Sated that the language in these sections would assst the commission in determining
instances where further investigation of discriminatory marketing practices is warranted, but did not
believe a sHf-reporting mechanism would identify al ingtances of discriminatory marketing practices.
The State of Texas commented that there would have to be some rdiance on complaints from affected

parties and specific investigation by the commission.

Shell and TXU Retall sated the rule does not provide sufficient specificity to determine what congtitutes
a discriminatory marketing practice, leaving REPs vulnerable to frivolous complaints. Shell and TXU
Retall recommended the commission either clearly define proscribed marketing practices, or delete the
word marketing in 825.471(c). Shell noted that deleting marketing in 825.471(c) would be consstent
with PURA 839.101(c), which prohibits discrimination in the provison of eectric service, but does not

mention marketing.
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AEP Energy Services, Entergy Texas REP, SPS, and REP Codlition stated prohibitions on marketing of
electric services should be limited to safeguards againgt fraudulent, unfair, mideading, deceptive, or anti-
competitive business practices. These parties were concerned that certain provisonsin 825.471(c) and
the reporting requirement of proposed 825.491(b)(1) exceeded PURA's intent for the monitoring and

regulation of marketing practices for electric services.

Consumer Commenters stated a "thou shdt not discriminate’ gpproach will not prevent discrimination
by REPs and puts the burden on customers to prove that they have been discriminated againgt.
Consumer Commenters recommended 825.471(c) be expanded to require REPs and other marketers
to develop written palicies for informing personnd of the commission's anti-discrimination requirements

and of internd company procedures designed to assure compliance.

AEP Energy Services stated the measures proposed by Consumer Commenters might be appropriate
after discrimination has been shown to exist; however, they appear to be excessve requirements for
REPs who adhere to the discrimination prohibitions. AEP Energy Services noted the ability of the
commisson to condder sanctions for violating discrimination prohibitions should be an adequate
deterrent and that 825.107(h) of this title, (relating to Certification of Retail Electric Providers), clearly

provides that a REP cannot discriminateif it wishesto maintain its certification.
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TXU Retall opposed Consumer Commenters change and stated the additiona reporting and policy
requirements would add unreasonable cost and micro-management to the process. TXU Retall
asserted that proposed §825.485 dready provides a means for a customer to complain if he feds he has
been subjected to discrimination and that the commisson's Market Oversight Divison will have the
ability to access any information to determine whether a further investigation is warranted. TXU Retall

further noted that ERCOT is creating an extensive system to support this process.

AEP Energy Services, Entergy Texas REP, TNMP, and REP Codition stated that proposed
825.471(c) and proposed §825.491(b)(1) could dso be broadly interpreted to preclude a REP from
limiting its marketing of eectric service to certain utility service territories or areas within certain utility
sarvice territories. These parties noted that any type of statewide marketing obligation is unsupported
by PURA or §25.107, and the imposition of such a requirement would impose an impenetrable barrier
to entry for REPs wishing to conduct busness in Texas. The parties urged the commisson to
gppreciate the distinction between prohibited discrimination and permissible and appropriate strategic

marketing activities.

AEP Energy Services, Entergy Texas REP, Independent Retailers, Rdiant, TNMP, TXU Retail and

REP Codlition recommended that the term marketing be deleted from §25.471(c).

The commission gppreciates the concerns expressed by parties over the inclusion of the term "marketing

and" in 825.471(c). The commission modifies subsection (C) to reflect that REPs should not "unduly”
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discriminate in the marketing or provisoning of dectric service. PURA 8§17.001 clearly ddineates the
commisson's authority to adopt and enforce rules that protect retal customers from fraudulent, unfair,
mideading, deceptive, or anticompetitive business practices. The commission finds that marketing is a
business practice. Additionaly, PURA 839.352(c) and 839.353(c), require REPs and aggregators,
respectively, to comply with al customer protection provisons, dl disclosure requirements, and dl
marketing guiddines established by the commisson. Additiondly, in response to arguments that the
commisson is mandating that REPs or aggregators implement a satewide marketing campaign, the
commission notes that PURA 817.004(a)(4) specificaly states that customers should be protected from
"unreasonable discrimination on the bads of geographic location.” The commisson fully expects that
REPs and aggregators will target their marketing efforts to the specific geographic areas in which they
will be providing service. Consequently, the commission does not expect that such targeted marketing
efforts, in and of themsealves, would result in undue or unreasongble discrimination.  The commission
a0 believes that the requirements it adopts in 825.491 preclude the need for the additional standards

proposed by Consumer Commentersin 825.471(c).

Consumer Commenters supported the requirements in proposed 825.491(b)(1), because reporting by
zip code is ample and does not reved confidentia consumer information. However, Consumer
Commenters recommended this section be amended to satisty PURA 839.101(d), which requires that
REPs report annudlly as to the extent of coverage and services provided by zip code and census tract.

Independent Retailers opposed any proposed enlargements to proposed §825.491(b).
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TXU Retall disagreed with Consumer Commenters changes, because a census tract requirement raises
aproblematic issue. TXU Retail acknowledged that PURA 839.101(d)(2) provides for the commission
to receive reports from certificated entities by zip code and census tract, but noted census tracts have
confusng boundaries that do not follow or replicate zip code, area code, city limit, or county limit
boundaries. TXU Retail further noted that the ERCOT regidration database is not currently being
designed to capture this data. TXU Retail stated that the ERCOT database could be converted and
interpreted, but the cost of such a project must be consdered. TXU Retal recommended the
commission investigate this issue to determine whether the data are available a a reasonable cost before

adopting this provison.

SPS asserted that the requirement for data regarding direct mail solicitation is not necessary to monitor
discriminatory practices and such a reporting requirement would pose a Sgnificant adminigrative

burden.

AEP Energy Services, Entergy Texas REP, and REP Codlition agreed with SPS and stated it appeared
that the reporting requirement contained in proposed §25.491(b)(1) was intended to ensure that REPs
would utilize direct mall marketing to reach dl cusomers in a utility's service territory.  These parties
commented it would be inaccurate and highly ingppropriate to assume that a REP was not marketing to
a broad customer base solely because there were no direct mail solicitations sent to a certain zip code.
These parties noted experience in other states indicates that REPs will use a variety of marketing

techniques to reach customers. The parties aso noted marketing data for eectric products and services
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is highly proprietary information that should not be subject to commisson review as this may prevent
REPs from entering the market. These parties assarted the commission will know where each REP's
customers are located, because of the annual report required by PURA §39.101(d)(2) and proposed
§25.491(b)(2), and no additionad benefit will be derived by providing annud reports of proprietary
marketing information. AEP Energy Services, Entergy Texas REP, REP Codlition, and TNMP urged
the commisson to consder the practical problems associated with trying to identify discriminatory
marketing practices for dectric service and to afford dl REPs as much flexibility as possble with regard
to marketing their eectric products and services. For the reasons discussed above AEP Energy
Sarvices, Entergy Texas REP, Independent Retallers, Reliant, TNMP, TXU Retail, and REP Coadlition

recommended proposed §25.491(b)(1) be deleted.

Consumer Commenters replied that the industry described marketing strategies as discriminatory by
nature, but rational business decisons. Consumer Commenters disagreed and asserted that such a
"marketing free-for-al" will inevitably lead to redlining. Consumer Commenters asserted their proposal
takes the extra step to assure that complaint data and disconnect data are smilarly provided to the
commission, so the commisson may readily perform an annud desk review to determine whether there
is aneed for a more formd inquiry. Furthermore, Consumer Commenters asserted that knowing that
the data is being examined, the industry will take steps interndly to assure that discriminatory practices

are not occurring.
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The commission adds subsection (a) to clarify gpplication of this section, resulting in citation changes to
the remaining subsections.  The commisson agrees with the arguments presented by parties tha the
requirement to report the number of direct mall solicitations annudly distributed to prospective
customers by zip code would be unduly burdensome, and would not prevent redlining. As such, the
commission removes this requirement. However, the commission modifies §25.491(b)(1)(A) to darify
that REPs should maintain records and data necessyy to demondtrate compliance with anti-
discrimination requirements in addition to dl other applicable commission rules. The commisson dso
agrees with Consumer Commenters that information in 825.491(c) should be reported by census tract,
as wdl as by zip code and modifies §25.491(c) accordingly. The commission understands that census
tract software is readily avallable that can easily convert the address and zip code information that will
dready be available to REPs. The commisson also adopts subsection (d), which requires REPs to
provide the commisson and the Office of Public Utility Counsd with any information necessary to

investigate an dleged discriminatory practice.

Question 3: Should the commission adopt a prepayment plan, as set forth in §825.478(a)(3)(D)-
(E), as a means for bona fide low-income applicants and certified victims of family violence to
avoid the necessity of paying a deposit that might otherwise be required in order to receive

service? If so, what additional requirements, if any, should apply to such prepayment plans?

The State of Texas supported the adoption of a prepayment plan; it did not beieve any additiond

requirements were necessary.
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TNMP, REP Coaadlition, and SPS stated that prepayment plans should be offered at the discretion of the
REP and, if offered, should be made available to al customers in accordance with that REP's terms of
savice. They further dated that because PURA prohibits discrimination based on income and family
gatus, payment options should not be designed to single out a specific class of customers based on the

datutory criteria.

Shell stated that it is not required to offer a prepayment plan under §825.478(a)(3)(D), because it is not
an dfiliste REP. Shell, REP Codition, and SPS dated that if such a plan were required of al REPs,
there should be readily avallable and easly verifiable means for REPs to identify bona fide low-income
goplicants and certified victims of family violence digible for the program. Shel proposed that the
commisson could facilitate implementation of such a program by making a lis of qudified gpplicants
available to REPs in amanner that would maintain the confidentidity of such information. REP Codition
dated that the commission would have to provide guidance regarding how to administer the prepayment
option. REP Caodition dso dated that there were additiond issues on whether specia metering would

be required and how the prepayment would be cal culated.

Consumer Commenters proposed dternate language that would define the prepayment plan as a
levelized payment based on an estimate of the customer's annud dectric usage. They further proposed
an anua adjusment in the levelized payment based on the customer's actud use and that the

prepayment plan could not limit the amount of eectricity the customer uses.
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The commission acknowledges that a deposit can represent a sgnificant barrier to a customer who has
limited financid resources and may limit a cusomer's ability to obtain dectric service. Allowing a
customer to pay arequired depost over a set period of time would ad in iminating this barrier, while
dill providing security for the affiliate REP or POLR. However, the commission does not find it is
necessry to create an additional protection for low-income customers beyond those aready
established in PURA 839.903. Accordingly, the commisson modifies the proposed language a
§25.478(a)(3)(D) to redtrict the waiver of a required depost for certified family violence victims only.
The commission agrees with Shell that there should be an easlly verifiable means for REPs to identify

certified victims of family violence and includes such provisons.

Question 4: With respect to proposed 825.479(b)(17), relating to issuance and format of bills,
what labels should be required to be used by REPs that elect to present their electric billsin an
unbundled format? Please provide the standard label and a definition of what types of charges

or servicesthat label should include.

REP Codition said that the proposed list contained in proposed 825.479(b)(17) is sufficient and
acceptable for providers offering unbundled service and a corresponding bill. However, AEP TDU and
TXU TDU sad that if the listing of unbundied service terms is intended to be dl-inclusve, the terms

"gross recel pts assessment” and "nuclear decommissioning feg' should be added.
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The commission agrees that the nuclear decommissoning fee, designated as a nonbypassable charge in
PURA §39.205, should be among the unbundled terms listed on the hill. However, the commisson
declines to add the gross receipts assessment to the list of unbundled charges because the gross receipts
assessment is charged againgt the "gross receipts from rates charged to the ultimate consumer” (see
PURA 816.001(b)) and does not condtitute a nonbypassable charge. The commission notes that the
definitions of the labels, now 825.479(c)(1)(P), will be established in a separate implementation project

or working group.

Consumer Commenters opposed dlowing providers to issue bills under a sngle bundled rate, saying
that customers need a breakdown so they can check the accuracy of their bills and accurately compare
the prices offered by different providers. According to Consumer Commenters, dlowing the
transmisson and didribution rate, system benefit fee, trangtion charge and other fixed charges to be
rolled into a sngle per-kWh charge for billing purposes would adlow a REP to overcharge for these
regulated services as part of a market rate. They added that if competition trangtion charges (CTCs)
are not shown on the bill, neither resdentia customers nor the commission can ensure that illega cross
subgdies or commercia discounts are not dlowing certain customer classes to avoid paying ther fair

share of stranded costs.

New Power, Green Mountain, Reliant, and TXU Retall disagreed with Consumer Commenters. Rdliant
sad that any charge above the regulated non-bypassable fees are, by definition, not a charge for

regulated services. REP Coadlition, SPS, AEP Energy Services, Entergy Texas REP, and TXU Retall
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sad a provider should be able to offer either bundled or unbundled products or services to its
customers and should be alowed to present its bill with standard labels for charges or notices in
accordance with its terms of servicee TXU Retail noted that the terms and conditions a customer
accepts prior to service will determine the way services will be priced and will be the standard against

which a customer will judge whether an overcharge has occurred.

TNMP, Shell, and REP Codlition commented that it should be I€ft to the individuad REP to propose a
format for disclosure of non-dectric products and services, because each product would have unique
pricing and unique labding needs. Shell noted further that requiring a massive amount of information to
be included on the bill would add to customer confusion and burden the market with unnecessary costs
without providing any meaningful customer protection. Shell sad that customers who want detailed
billing information are certainly entitled to it, but those who smply want to know "how much do | owe"

should nat have to hunt through other informeation on the bill.

PURA 839.202 requires an &ffiliate REP to make avallable to its resdential and smal commercia
customers rates that, on a bundled basis, are 6.0% less than the &ffiliated dectric utility's corresponding
average resdentid and smal commercid rates in effect on January 1, 1999. These bundled rates will
be known as the "price to beat" for resdentid and smal commercid customers and shdl include dl
costs formerly billed to customers, including those associated with generation, transmisson and

distribution, and customer service. The Electricity Facts labd, proposed in 825.475(e)(1)(A)(i), dso
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requires al REPs to disclose the "bundled" price. Further, PURA 817.004(a)(8) and §39.101(a)(3)
require bills be presented in a clear, readable format and in easy-to-understand language. The
commisson anticipates that the objective of a clear, easly understood bill would be aided by the
provison of charges in bundled format, congstent with the manner in which such charges are currently
disclosed, and will be disclosed in the future in the Electricity Facts labd.  The commission strongly
favors a bundled bill format. The commisson aso agrees with Consumer Commenters that customers
need to have access to itemized billing information if they wish to check the accuracy of ther hills.
However, this objective can be accomplished by requiring a REP that offers a bundled bill format to
provide a natice in the terms and conditions document advising the customer that unbundled information
can be obtained by contacting the REP, and dlowing the customer to cal the provider and ask for a
detailed breskdown of the bundled charges. Regarding products that combine eectric and non-electric
sarvice, the commission holds that any bundled bill must prominently include a subtota for eectric-only
charges. The provider may choose whether or not to further unbundle the non-eectric charges, aslong

as the billing method does not conflict with any other provision of this subchapter.

Question 5: Should a REP other than the POLR be permitted to charge a late fee for overdue

payments?

SPS, Entergy Texas REP, and REP Coalition stated that the ability of REPs to charge a late fee for

overdue payments sends appropriate pricing sgnas to customers. They determined thet late fees are
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desgned to encourage customers to pay ther hills on time by giving them incentive to prioritize
payments. The parties contend that the ability to charge late feesis smply an additiond tool that REPs
may use for non-payment to reduce the costs of collection and the leve of write-offs. REP Codlition
concluded that if late fees are not alowed, there would be a negative impact on the competitive market.
Entergy Texas REP commented thet late fees will have the effect in the competitive market of fewer
disconnect notices, thus lowering the cogts of credit and collection, while reinforcing positive payment
behaviors of the consumer. REP Codition and SPS recognized that both late payment fees and the
right to authorize a disconnect are incentives for resdentia customersto pay their bills. They dated that
if REPs were given the right to disconnect for non-payment of a cusomer's hill, the REPs would be
willing to forego the right to charge a late fee for resdentid customers and would be willing to comply
with other provisons regarding credit requirements, deposit, deferred payment plans, and hilling
arangements. SPS a0 agreed to forgo smdl commercid late charges in exchange for the right to
authorize a disconnection for non-payment. In its reply comments, Reliant agreed that any REP that
does not have the right to disconnect customers for non-payment of dectric service hills should be
dlowed to charge late fees limited to 5.0% of the customer's past due bill. REP Codlition, in its reply
comments, dated that late payment fees provide the second best incentive behind the threat of

disconnection for customers to pay bills on time.

In support of the proposed rule, Consumer Commenters maintained that the existing prohibition of late
fees on resdentid customer bills isimportant, and should continue until evidence shows thet late fees for

resdential customers are both necessary in a competitive market and in the best interest of consumers.
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Consumer Commenters pointed out that |ate fee proposals have been rgjected for resdentia customers
in the past. They cited Project Number 19513, Transfer of Existing Electric Utility Customer
Service Rules to New Chapter 25 of Subst. R. and Associated Changes, a proposed rule that would
have permitted utilities to charge a 5.0% late fee to resdentid customers. They Stated that data
submitted by Texas Utilities (now known as TXU Electric) and Rdiant Energy HL& P indicated thet late
fees would have resulted in both companies collecting large sums of money on accounts that were paid
within 60 days. Consumer Commenters stated that there is no evidence that a REP would need to
charge late fees to recover the costs of collection. Consumer Commenters aso commented that rising
fud cods are dready making eectric bills more difficult for the average household to pay, and that
resdentia late fees compound the problem. TXU Retall and Entergy Texas REP disagreed with

Consumer Commenters.

Consumer Commenters dso commented that the cost to a REP of collecting late payments is aready
accounted for in the utility's cost of service. They dtated that after competition begins, the dlowance will
be rolled into a REP's competitive rates. REPS, they concluded, will recover the cost of uncollectible
accounts in market-based rates the way other businesses do. TXU Retall stated that Consumer
Commenters arguments that REPs would profit from late fees are wrong and unsupportable. TXU
replied that in the historical regulated market, the commisson established rates that were intended to
recover collection cogts from dl resdentid customers, and this will not be possble in a competitive
market. Entergy Texas REP commented that Consumer Commenters faled to redize that we are

entering a competitive market and REPs have the respongbility of paying al non-bypassable charges
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plus cogts associated with the purchase of generation, regardiess of when customers remit payment to
the REP. Entergy Texas REP dated that timely payment by dl partiesis good for consumers, good for

the market, and supports customer choice by encouraging REP entry.

At the very least, Consumer Commenters contended that REPs should not be adlowed to charge
pendties on a deferred payment plan where the Comprehensive Energy Assistance Program (CEAP),
Low-income Home Energy Assstance Program (LIHEAP), or other publicly funded program makes
contributions so as to avoid forcing agencies to pay late fees and pendties with public funds. TXU
replied thet this did not make sense because if a publicly funded program is designed to help customers
pay ther bills and late payment fees are part of the hill, then the late payment fees should be paid.
Entergy Texas REP dso noted that not charging late fees to customers receiving payment assistance
would create a need for speciad record systems and would create additiona cost over and above the

cost of carrying the late payment.

TEC and MOU Commenters stated that the municipaly owned utilities and eectric cooperatives can set

their own rates, and alate feeisincluded in rates.

The commission agrees with REP Codition and SPS that a late fee is an gppropriate incentive to ensure
timely payments. Since the ability to disconnect eectric service for non-payment is a right reserved for
the POLR, the commission determines that all REPs, except the POLR, may assess a one time late fee

of 5.0% to the éectric service portion of a resdentid customer's hill, and has amended the proposed
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rule accordingly. However, the commission finds that customers receiving assstance from the system
benefit fund should not be required to pay late fees. The commission aso agrees with TEC and MOU
Commenters and determines that municipaly owned utilities and dectric cooperatives can set their own
rates and late fees when operating in their own service territories. However, when operating outsde

their service territory the commisson's customer protection rules, including the gpplication of late fees,

shdl gpply.

Question 6: Should REPs be required to make available a voluntary customer donation program

to benefit low-income customers?

REP Codlition and SPS dated that, while voluntary customer donation programs may be beneficid, they
should not be required; a better way to provide assstance to low-income customers is the system
benefit fund, which has dready been established. TNMP did not oppose such programs, but stated
they should not be mandatory. Shell pointed to the mandatory system benefit fund and noted the need

for additiond programsis not clear.

The State of Texas stated that the system benefit fund should be used for customer assstance and that
any other program may be too costly. Reiant agreed and noted that if a REP wants to inditute a

donation program, it should be a the REP's discretion.
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Entergy Texas REP made a digtinction between emergency or temporary assstance and the system
benefit fund, bdieving that resources from the system benefit fund will not be sufficient or timdy to
provide help for dl who need it. While mandating a checkoff may not be the best way, Entergy Texas
REP expressed willingness to work with others to find a way to maintain the exising safety net

programs.

Consumer Commenters emphasized that PURA requires REPs to offer assstance programs to low-
income cusomers, therefore, the commission should make such programs mandatory, including
customer donations. Consumer Commenters recommended programs that would have REPs and
POLRs informing customers, through quarterly billing inserts, about the opportunity to contribute a fixed
amount each hilling cycle to an assstance program, mandate dl hills to have a check-off box, and
require TDUs to collect money from the REPs and POLRs for digtribution to needy customers.
Additiondly, 10% of the funds would go towards promotion of such programs statewide and TDUs
would be encouraged to match customer money with shareholder funds. Findly, those TDUs that

currently match funds would be required to continue to do so at 1999 levels.

Consumer Commenters were aso concerned that not mandating voluntary customer donation programs
will diminate hilling assstance programs atogether since the system benefit fund does not provide
temporary help to cusomers. Consumer Commenters asserted that omitting such a mandate in the rule

is contrary to PURA 8§17.004(a)(11), which requires dl REPs to offer hill payment assstance
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programs. Consumer Commenters proposal would alow customers to make contributions to maintain

current crisis assstance levels.

Entergy TDU noted that while mandating assstance programs would be seen as burdensome by REPs
and TDUSs, Entergy has operated a program smilar to the one proposed by Consumer Commenters for
the past 18 years and is a strong proponent of preserving fudl programs. However, Entergy TDU noted
the main question is how to transtion existing programs to the competitive market and pointed out that
in the competitive market, the local community organizations will not have the resources to ded with a

multitude of providers.

Entergy Texas REP agreed with Consumer Commenters that bill payment assstance programs are
important to end-use customers and stated that the system benefit fund does not address the same types
of customers or needs that are met by the existing bill payment assistance programs, which are not
synonymous with low-income programs. Entergy Texas REP commented that severd issues addressed
by Consumer Commenters deserved more attention.  Entergy concluded that the commission did not
have the authority to mandate TDUs currently providing shareholder-matching funds to continue to
match these funds at current levels. Secondly, Entergy Texas REP suggested that funds collected by
REPs in hills from contributors could be passed directly to the hill payment assistance administrator in
each TDU's area. Entergy Texas REP suggested that language proposed by Consumer Commenters
could be revised to provide that the TDUs would primarily coordinate the interaction between

community organizations and the program adminigtrator. Findly, Entergy Texas REP concluded that if
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the commission found that it has the authority to address hill payment assstance issues, then it would
seem gppropriate to reimburse REPs for the costs of such programs out of the collected bill payment
assistance programs. Entergy Texas REP commented that there is time to develop a workable program

that would maintain the voluntary character of such programs and continue their good work.

The commisson agrees with parties regarding the importance of the bill payment assstance programs
and notes their beneficia nature. PURA 817.004(11) requires REPs to offer low-income customers a
bill payment assstance program, in addition to energy efficiency and affordable rates. The commission
agrees that the system benefit fund provides low-income customers with rate reductions that meet the
"affordable rate" requirement. However, the system benefit fund does not contemplate a bill payment
assigtance program for low-income customers. Consequently, in 8§25.480(g)(2) the commission
requires dl REPsto establish abill payment ass stance program, which shall include abox on customers
bills that dlows customers to make voluntary donations to such a program. However, the commission
declines to ddineate how a REP should operate its program and instead adopts annual reporting
requirements that require a REP to summarize the amount of money set asde for hill payment
assstance, the assstance agencies sdected to disburse funds to customers, and the amounts provided
to each assstance agency for that purpose. The commission bdieves that such a reporting requirements
will provide oversight, without micromanaging the specifics of each program. However, the commisson
reserves the right to more clearly define appropriate bill payment assstance programs should the need

arise,
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Question 7: What provisions and processes within these rules should apply to the customers of
individual cooperatives and municipally owned utilities as they open their home markets to

electric competition?

All parties agreed that the proposed rules should apply to retail customers served by cooperatives and
municipaly owned utilities outsde of their certificated service area. There was, however, disagreement
among parties over the gpplicability of the commisson's rules within the service areas of municipdly

owned utilities and cooperatives that opt into competition.

REP Codlition, Consumer Commenters, TEC, and MOU Commenters, noted that for customers served
by cooperatives and municipaly owned utilities within their service area, PURA provides cooperatives
and municipaly owned utilities the authority to promulgete their own rules designed to achieve the
satutory customer protection objectives. MOU Commenters added that none of the provisons and
processes in the proposed rules gpply to customers of a municipally owned utility or cooperative within
its service aea. MOU Commenters dso stated that the billing standards contained in the draft Terms
and Conditions of Transmisson and Didribution Utilities Retall Didribution Service (commisson
Project Number 22187, Rulemaking to Establish Terms and Conditions of Transmission and

Distribution Utilities Retail Distribution Service) should control in consolidated billing Stuations.

The State of Texas argued that mog, if not dl, provisons of these proposed rules should apply to

cooperatives and municipaly owned utilities that opt into competition, because customers deserve the
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same basic protections regardless of what entity is providing service. TNMP and SPS aso commented
that dl provisons and proceses in the commisson's rules should apply to individud eectric
cooperdives and municipaly owned utilities that opt into competition. Without the same customer
protections, TNMP clamed that there would be a non-levd playing fiedd among market participants.
Consumer Commenters asserted that the proposed commission rules are the minimum standard every

REP must meet and are not optiond.

REP Codition and Consumer Commenters emphasized that the rules adopted by municipaly owned
utilities and cooperatives within ther service areas shdl have the same effect of accomplishing the
customer protection objectives of PURA. According to REP Cadlition, al customers should expect to
have the same customer protections regardiess of the service area in which they resde. TEC replied
that the customer protection rules adopted by municipaly owned utilities and cooperdatives are not
required to be identical to the commisson's rules, even though they must have the effect of
accomplishing the same customer protection objectives specified in PURA. According to TEC, the
customer protection rules enacted by cooperatives and municipaly owned utilities could be significantly
different from the commission's rules, especidly if the commisson enacts customer protections beyond

those mandated by PURA 817.004(a) and (b) and §17.102.

Specific concerns were raised by both MOU Commenters and TEC with respect to the gpplicability of
certain rule provisons, irrespective of whether the cusomer wasinits existing service area. Specificdly,

TEC and MOU Commenters raised concerns over the various reporting requirements imposed by many
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of these rules, arguing that such requirements were not consstent with PURA 840.004(7) and
841.004(5), respectively. TEC and MOU Commenters also raised concerns regarding the applicability
of enforcement actions againg electric cooperatives and municipaly owned utilities. The parties argued
that the adminigtrative pendty Satute refers to a "person” and that by PURA definition naither a

municipaly owned utility nor an eectric cooperative is consdered a " person.”

In its reply comments, TIEC noted that although some of the parties would like to see the commission's

rules made gpplicable to dl retail dectric customers, that is contrary to what is mandated by PURA.

The commission agrees that these customer protection rules gpply to customers served by an eectric
cooperative or municipaly owned utility operating outside of its certificated service area  In addition,
these rules apply to al customers served by a REP irrespective of the service area (i.e., both ingde and
outsde of the certificated area of a competitive municipaly owned utility or eectric cooperdtive). The
commisson dso determines that PURA 817.005 and 817.006 give an eectric cooperaive or
municipaly owned utility the authority to adopt and enforce its own customer protection rules for
customers indde its certificated service area, which must meet the customer protection objectives of
PURA. The commisson's rules should serve as a modd for the minimum customer protections that al

customers can expect in a competitive market.

The commission agrees with TEC and MOU Commenters and modifies al sections of these rules to

eliminate the relevant reporting requirements. The commission dso agrees that adminidrative pendties



PUBLICUTILITY COMMISSION OF TEXAS PAGE 30 OF 303
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

cannot be gpplied to municipaly owned utilities or eectric cooperatives and modifies the gpplicable
sections of these rules accordingly. However, the commission will issue a report to the appropriate

governing body of amunicipaly owned utility or an dectric cooperative regarding potentid violations.

Question 8: Is the minimum contract term established in 825.477(a)(8) the appropriate

mechanism to discourage customers from gaming the affiliate REP's price to beat rate?

TNMP commented that the minimum requirement in proposed 825.477(a)(8) is an appropriate

mechanism for discouraging customers from gaming the effiliate REP's price to best rate.

Consumer Commenters, the State of Texas, and Shdll disagreed, arguing that customers have aright to
seek out the best prices in the market and should not be pendized for exercisng ther right to return to
the "safe harbor” of the price to beat rate. The parties also commented that the proposa might force
price to beat customers to make 12-month commitments againgt their will because if a provider leaves
the market, the returning customer has no choice but to sgn a 12-month contract with the affiliate REP,
default to the POLR, or go without eectricity. The proposa would result in: (1) less participation in the
competitive market; (2) more difficulty for new providers to win customers as customers would be
intimidated from switching to new providers, and (3) damage new providers ability to compete with
affiliates snce customers will be locked into contracts with the afiliate. Shell dso argued that PURA
§39.202(a) does not give the commission the authority to dlow affiliate REPs to put conditions on the

avalability of the price to beet rate or mandate minimum terms.
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Consumer Commenters also commented that customers will not be able to game the price to beet rate
for two reasons: (1) the language in the actual proposed subsection does not refer to the price to best
and could be read to alow the &ffiliate REP to refuse service to any returning customer who refuses to
take a 12-month contract on any rate plan offered; and (2) residentid customers will most likely remain
on volumetric meters, paying fixed rates. Consumer Commenters dated that other dtates with a
comptitive retall eectric market have not experienced the problem of resdentid customers gaming the
system, but that resdentid customers have been victimized because REPs that cannot cover wholesde

market costs are "dumping” them on the POLR.

The State of Texas sad that forcing customers who choose the éffiliate REP to remain for one year

would lead to artificidly high pricesfor retall eectricity.

REP Codition, Shdl, and SPS suggested ddleting the minimum one-year service contract term from this
rule and addressing the gaming issue in the rulemaking in Project Number 21409, Price to Beat. Shdl
and AEP Energy Services said the gaming issue should be addressed by ensuring that the price to beat
accurately tracks changes in the market price for power. They noted that PURA 839.202(1) permitsthe
commission to adjug the fud factor underlying the price to besat to reflect "sgnificant changes in the
market price of naturd gas and purchased energy.” The parties concluded that gaming would not occur
if there was alevel playing fidd in which the market price of energy is reflected in the prices charged by

competitors, and the price to beat charged by &ffiliate REPs.
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The commisson agrees that customers returning to the affiliated provider and the price to best should
not be pendized and subject to along-term contract. Ensuring that the price to beet accurately reflects
market prices of dectricity will more effectively prevent cusomers from "gaming” the syslem and will be

addressed in Project Number 214009.

Question 9: In light of the emergency rule adopted by the commission on August 10, 2000 in
Project Number 22869, should the commission adopt a new standard for terminations and
disconnects during prolonged heat events, that would preclude the future need for such

emergency rule? If so, please provide specific rule language that would be appropriate.

SPS commented that proposed §825.483(i) protects customers from being disconnected during extreme

weather and that there is no need to adopt a different standard.

TNMP commented that a new extreme weather standard is necessary. TNMP and SPS argued that
extreme weather provisons should be limited to affected counties, rather than the REP's entire service
territory, because it would be unfair to the REP to follow this requirement if it were certified for the
entire state and only one county was under an advisory. TNMP aso argued that the extreme wesather
provison should prevent terminations as well as disconnections to avoid imposing an excessive burden
on the POLR from terminations that transfer the customer to POLR service. However, TNMP

suggested that should a future commission determine the need for emergency action, the commission
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should include in the customer protection rules the guiddines for what such a rule would provide.
TNMP commented that an emergency rule should require REPs to insart in their termination and
disconnect notices an offer for a deferred payment plan, regardiess of the customer's payment history,
and if the customer does not contact the REP before the end of the ten-day notice period, termination
or disconnection could take place. TNMP commented that the TDU will be prohibited under the
proposed terms and conditions in Project Number 22187 from disconnecting if there is a heat advisory
issued in their service territory.  TNMP dated that if the customer does contact the REP, the REP
would be required to make dternative payment arrangements with the customer at least once during the
emergency period and tha this is conagtent with this year's emergency rule and would not require

extendve programming changes to achieve compliance.

REP Codition commented that a new standard is needed and that heat as extreme as that experienced
during the summer of 2000 demondrates the need for additiona customer protections and
recommended the commission adopt a new rule for disconnects during prolonged heet events that
would preclude the future need for emergency rules. REP Codition noted it did not address the
goplication of the new rule to terminations since terminations will not result in an interruption of eectric
sarvice to the customer. REP Codlition argued that the customer must be required to enter into a
payment plan and submit a minimum level of payment during the period in which disconnections are
prohibited and that the rule should encourage customers to adhere to the payment plans to avoid being
transferred to the higher priced POLR. REP Codition further argued that once an extreme wegther

emergency has been declared, REPs should be required to insert in their disconnect notices an offer for



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 34 OF 303
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

a deferred payment plan and that if the customer does not contact the REP before the end of the ten-
day notice period and enter into a deferred payment plan, the disconnect could take place. REP
Cadition aso proposed the minimum payment be automaticaly set as the 12-month average for the
location, and any amounts over the 12-month average be deferred until the extreme conditions expire.
REP Cadlition further proposed a deferred payment plan to provide that the ddinquent amount be paid
in equd ingalments over aperiod of at least 9x billing cycles, unlessthe resdentid customer agreesto a
shorter period, and the deferred payment plan should not include a late payment pendty (as long as the
ingtalments are paid on time), interext, or a depogt. Shell agreed that the commisson should adopt
dandards for terminations and disconnections during prolonged heat events, but it had no specific

suggestions regarding appropriate language.

Consumer Commenters stated that the commisson should maintain the current westher standards
triggering a prohibition on disconnection during extremely hot and extremdy cold westher and that arule
amilar to the emergency rule, offering a deferred payment plan to dl customers to pay off high hills
caused by extreme wesather, should be incorporated into this customer protection rule.  Consumer
Commenters suggested the rule require utilities to monitor weather conditions and have a system for
reporting the presence of a weather emergency to employees, energy assstance agencies, and the
commisson. Consumer Commenters stated they wanted the same standard applied to the cold weather
emergency language. They further noted that the standards for defining westher extremes are
inadequate to fully protect consumers and that hedth risks are posed by both heat and cold under

temperatures not as extreme as those required under the commission's rules. Consumer Commenters
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preferred that the commisson ether lower the summer threshold and raise the winter threshold or

ingtitute a seasond ban on disconnection of resdentia sarvice.

As an dternative, they suggested implementing a deferred payment plan that would dlow a customer to
maintain service upon payment of a predetermined minimum amount. Consumer Commenters noted
that equa monthly payments are convenient for consumers on a fixed budget, but that the commisson's
rules do not require an eectric utility to offer level and average payment plans. Furthermore, they noted
that the dectric utility may require a deposit from a cusomer participating in aleve-hilling plan and that
the deposit may take levd-hilling plans out of reach for consumers unable to afford the deposit.
Consumer Commenters dated that they were seeking a solution for customers likdy to be
disconnected, and for customers who may need extra time to pay off high bills caused by a weather
emergency. Therefore, Consumer Commenters proposed that al REPs be required to make deferred
payment plans avalable to dl cusomers in any month during which a weether emergency occurs and
that the emergency rule adopted under Project Number 22869, Petition of Texas Ratepayers
Organization to Save Energy and Texas Legal Services Center to Adopt and Emergency Rule to
Suspend Disconnection of Electricity Because of Extreme and Persistent Heat, provides a
workable modd that can be readily modified for inclusion in the adopted rule. Consumer Commenters
proposed that the deferred payment plan establish a minimum payment schedule to assure continuation
of service and that the rule be drafted to assure that: (1) during high usage months, a customer can only
be terminated or disconnected for falling to make a minimum payment under a deferred payment plan;

(2) the minimum payment should be an amount equivalent to an average monthly bill based on annud
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usage; (3) any cusomer must automatically be offered sx months to pay off ddinquent bills and at the
customer's request must be given up to 12 monthsto pay; and (4) utilities cannot charge a late payment

or pendty if the installments are paid on time or require a security deposit.

Consumer Commenters adso recommended the rule specificaly state that REPs and utilities must track
wegather conditions and report dl emergency weeather days to the commisson, on a daly bass if
necessary, and be required to educate the commission and the energy service providers asssting its
customers on how to access up to date information on the weeather in its service area. Additiondly,
Consumer Commenters recommended that the rule specifically require the REPs and utilities to convey

any weather emergency and disconnection ban gatus to al employees.

The commisson acknowledges that prior emergency rules edablishing a moratorium on the
disconnection of dectric sarvice have had the adverse impact of increesng an dectric utility's
uncollectibles and resulted in sgnificantly higher rates of disconnections upon expiration of the
moratorium period. The commission aso acknowledges that customers experience large increases in
their summer eectric bills due to both seasona rate structures and the need to use more dectricity to
maintain a reasonable temperature ingde one's home. The commission further acknowledges that many
customers on low, or otherwise fixed, incomes cannot effectively manage such dramatic increases to
their monthly expenses, and risk having their dectric service ether terminated or disconnected. The
commisson finds that the hedth and safety of Texas customers should not be threstened by overly

agoressive collection activities of REPs, but that REPs should have systems in place to hdp mitigate the
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effect of high summer dectric bills. The commisson adopts severd requirements to provide better
opportunities for customers to reman current in their bills, make payments of a more sable and
predictable nature, provide protections from "extreme weather emergencies’ as specified in PURA
§39.101(h), and limit risk exposure to the REP. Specificdly, the commisson mandates in §25.480(h)
that al REPs offer al customers the option of entering into a levelized payment program. Additiondly,
§25.480(g) requires dl REPs to implement bill payment assistance programs to aid customers who
express an inability to pay dl or part of ther bill. Further 825.482(f) requires REPs to offer deferred
payment plans to dl customers for hills that become due during the extreme weather emergency, and
prohibits terminaing or disconnecting a cusomer for non-payment during an extreme wegther
emergency. The commission aso adopts a new deposit standard in 825.478(k)(1) that allowsa REP to
keep a depogt for the entire period that the REP serves a customer. The commission expects that
when viewed as awhole, these provisons will diminate the need, in future years, to adopt an emergency
rule. In reference to the proposa by Consumer Commenters that REPs and utilities be required to
track and report weather conditions to the commission, the commission will form an implementation

working group to develop appropriate reporting procedures.

8§25.471, General Provisions of Customer Protection Rules.

The State of Texas asserted that the basic levels of customer protection provided for in these rules

should be gpplied to al customers and that any large commercid or industrid customer who agrees to
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lesser customer protection should do so under an express waiver that includes a statement that the

customer is expresdy waiving one or more specific customer protections.

Consumer Commenters oppose the "double standard” being set for customers of affiliate REPs and
POLRs versus a lesser st of customer protections for nonaffiliate REPs and affiliate REPs operating
outsde their current service territory. Consumer Commenters stated consumers could focus on price

and make informed, confident decisonsif there was only one set of customer protection standards.

In reply, TEC noted that there is no Sautory authority to support comments that the customer
protection rules, or a least a mgority of them, should be gpplicable to dl retall dectric cusomers in
Texas. TEC cited PURA 8817.005, 17.006, and 39.101(g), which specificdly contemplate various
versons of the customer protection rules be enacted, including those that would be adopted by
municipally owned utilities and eectric cooperatives that opt-in to competition. Additionaly, TEC noted
that the customer protection rules enacted by eectric cooperatives and municipaly owned utilities do
not apply to dl customers located within the certificated areas of the dectric cooperatives and
municipaly owned utilities, but only to those customers who continue to be served by an dectric
cooperative or municipadly owned utility within its certificated service areg; in dl other ingances, it

noted, the commisson's customer protection rules apply.

MOU Commenters proposed changing the first sentence of 825.471(a)(4) to clarify the correct

goplicahility of the rules to customers of municipaly owned utilities and electric cooperatives within their
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savice aeass. MOU Commenters adso proposed moving and renumbering 825.471(8)(5) as
§25.471(a)(6) and adding a new 825.471(8)(5) to clarify the differing coverage of these customer
protection rules with regard to municipaly owned utilities and eectric cooperatives when serving ether

within or outsde their certificated service areas.

The protections set forth in these rules are primarily intended for resdentid and smal commercid
cusomers. The commisson expects that large commercid and indudtrid customers will find it in their
interest to have the resources necessary to negotiate contracts that will provide terms that are most
important to them. The commisson notes that the purpose of this subchapter is to provide minimum
dandards for customer protection and that nothing herein dilutes or abridges any other gpplicable
consumer protections. The commission believes the adopted rules provide strong protections for al
cusomers, while dlowing flexibility to new market entrants and encouraging increased competition.
Customers continue to have the full protections they have had under a traditionad monopoly through the
affiliate REP and POLR and may or may not choose an unéffiliate REP. The commission believes that
imposing fewer burdens on new market entrants will provide greater opportunity for meaningful
competition. Neverthdess, the commisson will continue to monitor the market and will make
goppropriate changes to these rules in the future in response to behavior by REPs. Findly, with regard to
the gpplication of these customer protection rules to eectric cooperatives and municipaly owned

utilities, the commission refers to the discussion in its response to Question 7.
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AEP Energy Services commented that the fact that the application of these customer protection rulesto
an dffiliate REP extends until January 1, 2007, has potentialy unfair and anti-competitive consegquences
for affiliaste REPs. They proposed changing 825.471(8)(1) to provide that the customer protection rules

for the effiliate REP apply until January 1, 2007 only for those customers recalving price to beat service.

Reiant recommended that the affiliate REP customer protection rules gpply until the period for the price

to besat expires.

The commisson believes that the affiliate REP and the offering of the price to beat serves as a safe
harbor until competition fully exists. PURA 839.202 clearly states that the price to beat must be made
avaladle until January 1, 2007; consequently, the commisson dso determines that the safe harbor

customer protections of the affiliate REP must dso be available until January 1, 2007.

AEP Energy Services, AEP TDUs, TXU TDU, and Entergy TDU noted that the effective date of
January 1, 2001, in proposed 825.471(a)(3) may cause confuson when both the existing customer
sarvice and protection rules and the REP customer service and protection rules apply. Parties
recommended the preamble clearly state that after January 1, 2001, the rules do not apply to eectric
utilities, and that prior to unbundling, eectric utilities will continue to be governed by the existing

customer service and protection rules.
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The commission clarifies that these rules gpply to REPs. Customers not participating in the pilot
program will continue to be served by the dectric utility until January 1, 2002, and governed by current

customer service and protection rules in Chapter 25, Subchapter B, gpplicable to eectric utilities.

TXU TDU proposed that 825.471(a)(5) be clarified to indicate that this subchapter is the controlling
authority over documents issued to resdentiad and smal commercid customers by a REP. Reiant
recommended that §25.471(a)(5) clarify that the rules of this subchapter govern for resdentia and small
commercia customers. AEP TDUs and Entergy TDU sated that these proposed rules govern the
relaionship between the REP and the retaill customer and should not purport to control over rules

governing other relaionships.

The State of Texas recommended that language be added to this section to ensure that dl consumer

protections otherwise gpplicable will continue in effect and will not be impinged upon by these rules

The commisson darifies that this subchapter governs the interactions between a REP and a retail
customer. The commission further notes that it has structured the market and these rules are structured
based upon the premise that the REP is the customer's primary point of contact and interaction. The
commisson adso modifies 825.471(b) to clarify that the purpose of this subchapter is to provide
minimum standards for customer protection and that nothing herein dilutes or aoridges any other

applicable consumer protections provided by state or federal statute.
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Comments and discussions regarding §25.471(c) are addressed in Question 2.

TEC recommended adding a definition for "Consumer-Owned Competitive Retailer” in 825.471(d) to
address eectric cooperatives and municipaly owned utilities that are essentidly equivdent to a REP.
MOU Commenters and TEC proposed changing the definition of "eectric service provider™ to include

electric cooperatives and municipaly owned utilities operating outsde their certificated territory.

As discussed previoudy, the commisson has eiminated the term "dectric service provider” from the
rules. Additionaly, the commission has incorporated the term "competitive retaller,” as used in Project
Number 22187, that addresses e ectric cooperatives and municipaly owned utilities operating outside of

their certificated aress.

AEP Energy Services argued that relying upon the current definition of "applicant” in §25.471(d)(1)
could create confuson and produce uncertainty for an individual seeking service from one REP even

though he or she may be the customer of another REP.

The commisson agrees that the digtinction between the terms "gpplicant” and "cusome™ may be
somewhat confusing. Therefore, the commisson has diminated the term "gpplicant” from the rules, and

has adapted the definition of "customer” to include both existing and potentid customers.
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TEC recommended that 825.471(d)(5) and the definition of "disconnection of service," be changed to

include the disconnection of service performed by an ectric cooperative or municipaly owned utility.

The commission agrees with TEC and has revised §25.471(d)(5) accordingly.

Rdiant, TXU Retal, and TEC recommended the definition of "dectric service' be darified to indicate
that transmission and distribution service and generation service provided to an end-use customer by a
REP are discrete types of eectric service that will not necessarily be provided by a single entity after

competition begins.

The commission agrees with parties and modifies the definition of dectric service in 825.471(d)(7) to

indicate that transmission and distribution services and generation services are discrete.

MOU Commenters and TEC proposed changing the definition of "POLR" to include a municipdly

owned utility or an electric cooperative that has been designated asa POLR.

The commission declines to amend any parameters for sdecting a POLR that were determined by
§25.43 (relating to Provider of Last Resort) and therefore makes no modifications to the definition of

POLR.
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AEP Energy Services proposed changing the definition "REP" to avoid confuson and make it congstent

with PURA 831.002(17) and 825.5 of thistitle (relating to Definitions).

TEC suggested proposed §825.471(d)(8) not include a municipaly owned utility or an eectric
cooperative sdlling eectric energy a retall insde its certificated area or the service area of any division
of subsdiary. TXU TDU opposed this proposa and believed that for the purposes of the customer
protection rules a municipaly owned utility's or an eectric cooperative's service area should conform to

current certificated service aress.

As discussed previoudy, the commission has added to the 825.5 definition a sSingle clarifying sentence
regarding the status of municipaly owned utilities and eectric cooperatives, and believes no further

modifications are necessary.

AEP Energy Services commented that it is not clear whether the term "service provider,” is meant to
apply to a power generation company, power marketer, TDU, other providers of goods or services to
the REP, or a provider of goods or services unrelated to the service provided by the REP but
nonetheless included in the bill issued by the REP. TXU TDU commented that a second sentence
should be added to this definition to avoid possble confusion and to darify that this definition does not
include transmission and digtribution utilities. TEC recommend thet this definition be changed to dlarify
that it pertains only to the provison of "dectric’ products and services rather than just any service or

product. Reiant recommended that this definition be deleted because a review of the proposed rules
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indicates that dl are intended to apply soldy to REPs and not to the broader category of "service

providers."

Due to amendments to §25.481, the commission finds the definition of service provider is no longer

necessary and deletes the definition.

TNMP recommended changing the definition of "smal commercia customer,” to limit the demand not to
exceed 50 kilowatts during any 12-month period." The REP Codition recommended that the demand

not exceed 50 kilowatts at a Sngle customer's premises during any 12-month period.

The commission does not believe that any of these suggested changes improve the text as written and,

therefore, declines to adopt these changes.

TEC recommended the definition of "termination of service' be changed to include expiraion of the
agreement or contract related to energy sdes. TXU Retall opposed TEC's proposed use of the word
"energy” in the definition, because it could encompass naturd gas as wdl as dectricity and
recommended the word "dectric’ be used instead, thus referring to cancellation or expiration of an
electric sales agreement. Reliant recommended that this definition be changed to require notification to

the customer and the regidiration agent when terminating service.
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The expiration of an agreement does not automaticaly result in atermination of service as evidenced by
825475, rdaing to Information Disclosures to Resdentid and Smal Commercid Customers.
Therefore, the commission declines to adopt TEC's proposed changes. However, the commission
agrees with Reliant and modifies 825.471(d)(15) to require notification to the customer and registration

agent when termination occurs.

825.472, Privacy of Customer Information.

TNMP, REP Caodition, Enron, and SPS dl agreed that the initial release of customer information was

essentid to a vibrant competitive market.

TXU TDU questioned the propriety of the release of utility account numbers before January 1, 2002,
noting that such information is not necessary for marketing purposes and may present security concerns,
because possession of avalid account number could enable the holder to make changes to a customer's
account and provide access to a customer's confidentia credit and payment histories.  Consumer
Commenters strongly urged that adl of §25.472(a) be stricken, because they opposed giving REPs
access to a mass customer list with customer name, address, telephone number, historical usage
information, and account number (electric service identifier, ESl) prior to actudly enralling a particular
customer. Consumer Commenters argued that a mass release of customer information will lead to
redlining, and will be used to facilitate price discrimination. They further argued that the proposed rule is

contrary to PURA 8§39.101(a)(2) and 839.157(d)(4) provisions on privacy, and to the current code of
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conduct rule which classfies usage information as protected, proprietary information, for which

verifiable prior consent must be obtained.

In response to Consumer Commenters, Shell noted that nothing in PURA prohibits the release of
information as contemplated by 825.472(a). Shdl argued that PURA 839.157(d)(4) is clear that the
commisson has the authority to determine what condtitutes "verifiable authorization” and that Smilar opt-
out or negative check-off procedures have been adopted by CUBR and expresdy approved for use in
Georgia and Pennsylvania in the face of satutes guaranteeing privacy of cusomer information. Shell
further argued that the Consumer Commenters ignored 825.272(g)(1)(C), of this title (rdating to Code
of Conduct for Electric Utilities and Ther Affiliates), which expresdy alows the release of proprietary
customer information to affiliaste REPs and the POLR "without authorization of those customers' in order
to "facilitate trangtion to customer choice” Shell further noted that the information disclosed is limited to
customer name, address, rate classfication, usage data, meter type, and account number. Findly, Shel
noted that Consumer Commenters concern about the misuse of the information for redlining and other
discriminatory purposes is exaggerated and misplaced. Shell stated it knew of no correlation between a
customer's meter type or monthly usage and his race, creed, color, sex, nationa origin, source of
income, etc. Shell gated that the more customers a REP has, the greater its economy of scae or ability
to soread its costs among a larger customer base, regardless of the consumption level of any individud

customer.
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The State of Texas and Consumer Commenters preferred an "opt-in" provison, because customers
should not be burdened with the responshbility of having to respond to a mass mailing to prevent the
release of thelr private customer information. The State of Texas asserted that those interested in being
marketed to will quickly respond and let potentid REPs know of their interest in receiving marketing
information. Consumer Commenters argued that the "opt-out” provision is not verifiable prior consent
because it could not be verified that a customer actually chose not to return the "opt-out” postcard.
Consumer Commenters noted that throughout the rulemaking process in Project Number 20936, Code
of Conduct of Electric Utilities Pursuant to PURA Section 39.157(d), dl customer classes were
united in support of prior authorization before customer information, including usage, was released to a

REP.

AEP Energy Services opposed the Consumer Commenters view regarding the negative check-off
option and stated that it does not violate a customer's reasonable expectation about the privacy of utility

account information if the customer has an option.

The commission finds that the affirmative "opt-out”" provison for purposes of not being included on the
mass customer list is not aviolation of PURA §39.101(a)(2) and §39.157(d)(4), or the current code of
conduct rules. The commission agrees with Shell's comments that PURA 839.157(d)(4) is clear that
the commisson has the authority to determine what congitutes "verifiable authorization.” The
commission finds that the affirmative opt-out provison condtitutes verifiable prior consent pursuant to

PURA. The commisson bdieves that it has applied the safeguards of PURA §39.101(8)(2) and
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§39.157(d)(4) in 825.472(b) to apply after the initid release of the mass customer lig and that the
release of such alist will help develop a robust, competitive market. The commission disagrees with
TXU TDU's suggestion that a customer's utility account number not be included as pat of the

information included on each customer in the mass customer lis.

REP Cadition, Enron, and SPS dated that 825.472(a)(1) should authorize the dectric utility or the
TDU, but not the regigtration agent, to release mass customer lists to REPs and aggregators. They
asserted that the registration agent should not be required to perform this function because its database
would not have the necessary information that REPs need for marketing efforts. Shell noted that the
burden of supplying this information will be minima because utilities are retaining their meter reading role
and will, therefore, collect usage information for resdentid and smal commercia cusomers in the
ordinary course of business. AEP TDUs suggested that this function be performed by entities that
possess the information necessary to conduct the mailing and to establish the "Do Not Cdl List" —
ether the commisson cal center or the ERCOT regidration agent. AEP TDUs, however, suggested
that the registration agent should be responsible for the development and maintenance of the "Do Not

Cdl Lig."

TXU TDU noted it is not sure that TDUs will be a viable source of the information required on an
ongoing basis by 825.472. TXU TDU referenced Project Number 22187, where investor-owned
utilities (IOUs) have suggested that the TDUs receive retall customer information of the nature

contemplated by this provison from REPs on aregular basis to assst with outage service restoration but
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the independent retalers have vigoroudy objected to the IOUS suggestion. TXU TDU and AEP TDUs
dated that after January 1, 2002, the TDUs will smply not have the information enumerated in
§25.472(a)(1) for annua mass reease and that REPs will be the primary point of contact with retall
customers, and thus the primary source of information about those customers. TXU TDU and AEP
TDUs further commented that the costs to those required to prepare and distribute these mass customer
ligs should be pad through the sysem benefit fund because it fals within the scope of customer

education.

Entergy TDU dated that it is willing to accept the commission's mandate to be the designated party to
produce the initid mass cusomer ligs, including 12 month history, as recommended by the REP
Codition and is dso willing to continue the process on an annud bass It further Sated that the
commisson should direct REPs to assg the TDUs and dectric utilities in ongoing maintenance of
accurate mass customer ligts for the respective wires service area. AEP TDUs suggested that the initidl

mass mailing list be accomplished through hill inserts.

The commission finds that eectric utilities are in the best postion to provide the initid mass customer lig,
because they will possess the necessary information. The commission disagrees that an dectric utility

may charge for the list and may not recover these costs from the system benefit fund.

TNMP, REP Codlition, and SPS noted the date for release should be changed to September 1, 2001,

to better coordinate with the commisson's customer education program and to provide the most current
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information avalable. Shell dated it saw no reason to dday release of this admittedly "essentid”
information beyond February 15, 2001, the date residentid class sign-up starts for the pilot projects;
pilot project participants should be given a meaningful opportunity to evauate mass customer
information in designing products and services to be offered in the competitive market. AEP TDUs
dated that if the TDU is required to prepare and disseminate the mass customer ligt, this should occur
only once, and that should be in 2001 because after December 31, 2001, the TDU will not have access

to the requisite customer information.

The commission agrees with the REP Codlition that for such alist to be effective, it should be released
by September 1, 2001. While the commission gppreciates Shell's desire to have such alist for use with

the pilot project, the commisson does not believe such aligt is necessary to reach the required 5.0%

participation god.

TNMP, REP Coadition, and SPS assarted that such information should be redtricted to a one time
release by the TDU. TXU Retall recommended deleting the annua release of a mass customer ligt
because it doubts whether a negative check-off option for the release of confidentid information satisfies
the requirements of PURA, and because it believes there will be no sngle entity with dl the necessary
information to make the lit. If thought necessary by the commission, however, TXU Retall sated thet it
would support a onetime affirmative authorization by customers for release of their confidentia
information to REPs. Enron disagreed and dated that REPs should have information for large

customers well in advance of the pilot program and on an ongoing badis, and that customer information
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for dl classes of customers should be available no later than March 2001 and annudly theresfter. Shell
recommended that the mass customer information be made available during the five years of the price to
beat period after which the commission could decide whether there remains a continued market need

for the data

The commission determines that the mass customer list shall be released annualy and modifies the rule

accordingly.

AEP TDUs dated that should TDUs be chosen to conduct the mass customer mailing, the most cost-
effective manner to accomplish this would be viaabill insart in the July 2001 hillings under the following
conditions. the materias included in the insart should be developed and provided by the commisson's
designated customer education agent; and the massmailing post card should provide notice of the
release of customer information in the mass customer list and provide the customer with an opportunity
to be excluded from that lis. Regarding the separate Do Not Cdl Ligt, the cusomer should be
provided with the option of being contacted by the registration agent or the commisson's call center on
how to be included in the Do Not Cdl Ligt, rather than being placed on the Do Not Cdl List. The
regisration agent would know that the cusomer desires information on the Do Not Cdl Ligt by

receiving the customer's post card.

The commisson believes that for the initid ligt, an insart in the dectric utility's bill is the best method

informing the customer about the development of the mass customer list and the customer's choice not
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to be included on that ligt, as well as the customer's option to be included on the Do Not Cdl List. The
commission will develop an acceptable format for this list. With regard to the separate Do Not Cal
Ligt, the commission agrees that the registration agent should be responsible for the development and
maintenance of the Do Not Cdl List and that because of the associated costs of being placed on the Do
Not Cdl Ligt, the customer should not be placed on the lig directly from his response to the mass
mailing. The commission will convene an implementation working group to resolve issues surrounding

the production and distribution of subsequent ligts.

TEC recommended the references to "certified by" and "regigered with the commisson” in
§25.472(a)(3) be deleted because the term "dlectric service provider is defined to include a "certified"
REP and municipaly owned utilities and dectric cooperatives which are not required to be certified by
the commisson. TEC dso argued that aggregators must be registered with the commission but dectric
cooperatives and municipaly owned utilities may be aggregators in certain circumstances but are not

required to register.

As noted previoudy, the term eectric service provider is no longer used in these rules; therefore, the

commission does not believe the suggested change daifiestherule.

With regard to §25.472(b) regarding individua customer information, TIEC Stated that protection of
confidentid and proprietary information is not Smply an issue of privacy but is an issue of economic

harm, which is threatened by the improper release of compstitively sendtive information. Therefore,
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TIEC dated, it continues to question why 825.472(b) applies only to "proprietary” customer information
and not dso to "confidentid” customer information. It noted that to the extent that these two categories
of information are distinguishable, both need to be specified and protected. TIEC further noted that the

proposed exceptions for release of protected information are far too broad.

TXU Retal recommended the addition of a new second sentence to confirm that the proposed rule

does not override the provisions of §25.272.

The commission's interest isin protecting customers from the abuses attendant in the improper release of
"proprietary customer information” as defined in 825.272(c)(5). The commisson is not in a podtion to
determine what other information possessed by a REP or aggregator may be considered "confidentia”

by the customer. The commission declines to adopt TXU Retail's suggested language.

TXU TDU dated that 825.472(b)(1) would have the unintended consequence of prohibiting a REP in
the case of an outage, from giving the TDU the affected customer's name, address and other information
required by the TDU to investigate the outage, without the REP obtaining the customer's verifiable
authorization for the disclosure of such information. It noted that Project Number 22187 addresses the
subject of outage reporting and that proposed tariff section 4.11.1, concerning notifications of
interruptions, irregularities, and service repar requests, requires the REP (defined as a competitive
retaller in the tariff) to communicate detailed retaill customer information, as specified in the tariff to the

TDU ather a the time the outage report is made or in advance for paticular retall customers,
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depending upon the outage reporting option selected by the REP. It dso noted that the trestment of
such information by the TDU will be subject to the code of conduct information safeguards of §25.272.
It further noted that there are other circumstances under the tariff for retail delivery servicein which retail
customer information will need to be communicated by the REP to the TDU, such as for discretionary
sarvices (other than congtruction services) which require name, ESI, address, and contact telephone
number. Asaresult, TXU TDU proposed the addition of a new exception to the release of proprietary
customer information concerning these and smilar Stuations. In reply, Entergy TDU dated that it shares
TXU TDU's concern and that future TDUs need to receive and maintain accurate retail customer
information on aregular basisto assst in outage restoration. It further stated that a commission mandate
for the TDUs and dectric utilities to provide this information will dlow the independent REPs to gain the
cusomer information they need. In reply, Rdiant dso dated that it supports TXU Reail's
recommendation that the rules should dlow sharing of customer information with third party contractors
that a REP hires for contract services, limited to the information necessary to perform the contracted

functions.

The commisson agrees with TXU TDU and Entergy TDU and modifies the language in 825.472(b)(1).

With regard to the exceptions stated in 825.472(b)(1), Entergy Texas REP requested that an additional

exception be added to permit the reease of information to a service company affiliate or third party

contractor that provides hilling and call center operations to the REP. It noted that §825.272(g)(1)
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contains a Smilar exception that dlows "utilities’ to release cusomer informetion to an affiliate providing

corporate support services without obtaining prior customer authorization.

With regard to 825.472(b)(1)(B), AEP Energy Services, with TXU Retal proposng very smilar

language, recommended that this provison be changed to dlow the REP to outsource its duties.

The commission does not agree a change is necessary.  While the commission agrees that some duties

may be outsourced, the commission will still hold the same standards for in-house or outsourced duties.

TIEC dated that debt collection and credit-reporting agencies listed in subsection (b)(1)(C) have no
legitimate reason to have access to trade secrets and competitive information.  Further, TIEC
recommended limiting the provison that dlows the REP to release proprietary customer information to
the commisson because only rdevant information should be released, and only upon proof that the
information is absolutely necessary to the commission's pursuit. Additionaly, TIEC recommended that
the provison should mandate that the information be subject to a protective order in order to protect
this data from disclosure beyond what is absolutely necessary for the commisson to carry out its

respongbilities.

In reply, AEP Energy Services, with Entergy Texas REP in subgtantia agreement, opposed the
Consumer Commenters proposed wording that individuad customer information be released to credit

reporting agencies only if "required” by dtate or federd law. It stated that such wording would remove
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another potentia collection tool from REPs and that a customer may be less inclined to pay on time or

at al once he became aware that his payment practices could not hurt his credit.

The commission does not believe the suggested changes improve the rule and declines to adopt either

change.

Reliant proposed adding a new second sentence to 825.472(b)(2) to ensure that REPs will not be
limited in ther use of commercidly avalable information that may be duplicative of the information

provided by the registration agent, TDU, or the customer.

The commission does not amend §825.472(b)(2), because this generd principle is dready in place and

does not need to be addressed in this rulemaking.

AEP Energy Services proposed modifying §25.472(b)(3) to dlow a customer's authorized agent to dso

be entitled to request this information free of charge once every 12 months.

Rdiant proposed language to recognize that this information is dready available to REPs from ether the
TDU or regigration agent upon submittal of a customer's ESl for each of the customer's premises.
Reliant gated that REPs should not be forced to provide this duplicative information to other REPs
because doing so would require unnecessary trading partner agreements and testing of standard

electronic transactions among al REPs.
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The commission agrees with AEP Energy Services and modifies §25.472(b)(3) to dlow a customer's
agent to recalve thisinformation at least once annudly free of charge. The commission declines to make
the changes recommended by Rdiant and disagrees with Reliant's argument that standard transactions
must occur as aresult of the provisions of 825.472(b)(3). This section is primarily intended to address
transmitta of information between a customer's authorized agent and a REP. This section does not

impede nor prohibit any standard information sharing practices among REPs.

TXU Retail recommended adding the settlement agent to 825.472(b)(6).

The commission declines to make this change as the settlement agent is associated with the registration

agent.

REP Codlition recommended adding a new subsection 825.472(b)(7) so that REPs would not have to
meet the requirements of this section when trying to establish whether or not a customer can

demondtrate satisfactory credit under 825.478(a)(3)(A).

The commission declines to make this change because credit and payment information is customer-

specific and specificaly subject to the requirements of this section.
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MOU Commenters recommended adding a new 825.472(b)(7) to specificaly exempt eectric

cooperative and municipaly owned utilities from these provisions.

The commisson disagrees that there is sufficient judification to exempt eectric cooperaive and
municipaly owned utilities from meeting the requirements of this rule, and declines to make the

suggested change.

§25.473, Non-English Language Requirements.

AEP Energy Services proposed revisonsin subsections (&) and (b) to ensure that information would be
provided to a customer in a different language based on that customer's request. The company aso
proposed adding "customer” in 825.473(a)(1) and (2) to dlarify tha the rule referred to customer
information. In subsections (&)(2) and (b)(2), they proposed adding "eectric' to the words "services'

and "discounts.”

The commisson agrees with the change proposed by AEP Energy Services and amends the rule

accordingly.

Consumer Commenters in subsection (a) and (b) deleted the reference to "customer's designation,”
effectively changing the subsections to mean that dl REPs and aggregators would have to provide

information in English and Spanish to dl customers. In subsection (a)(1), they added disconnection
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notices and enrollment natification notices to the list of documents to be provided to al cusomers in

both languages.

TXU REP, AEP Energy Services, and Entergy Texas REP opposed the proposd by Consumer
Commenters to make information mandatory in both English and Spanish.  All three companies Sated
that giving customers options on what language to use would satisfy PURA 839.101(8)(8). A REP
marketing to Hispanics, for example, could market only in Spanish under the current rule language.
AEP Energy Services and Entergy Texas REP pointed out that such a requirement would increase

printing and postage cogts with little benefit and, therefore, the current language should be maintained.

The commission concludes that both REPs and the aggregators should provide customers with materids
in English or Spanish a each customer's designation; therefore, the commission declines to make the
changes specified by Consumer Commenters. The commission clarifies, however, that a REP, including
an dfiliate REP, mugt solicit from the customer the customer's language preference at the time the
information required by 825.474(b)(2) is provided to the customer, and must provide the following
information and documents in both English and Spanish: customer rights; termination notices, access to
customer sarvice, induding restoration of dectric service; and hilling inquiries. A new subsection (€) has

been added to reflect this requirement.

§25.474, Selection or Change of Retail Electric Provider.
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Reiant proposed deleting the word "express' from subsection (8), arguing that it crested an
inappropriate impression that this type of authorization was different from a regular "authorization.”
Consumer Commenters proposed the deletion of the reference to "subsection (c) of" to ensure that all

change orders are authorized and verified according to dl the provisions of this section.

The commission agrees with the changes offered by Rdiant and Consumer Commenters and revises the

rule accordingly.

TNMP, REP Cadition, SPS and TEC dl suggested changing the nature of the document provided to
customers in subsection (b)(1) from a selection form to an information and interest identification form.
These parties argued that, as proposed, the rule contemplated that checking the box next to the name of
a paticular REP desgnated that particular REP as the cusomer's REP of choice. Additiondly, the
parties asserted that checking the box on the form would not have created a contract between the REP
and the customer, since the customer had not chosen any one of that REPs market products. These
parties stated that dmost certainly, the customer would not have had the sort of detailed information
about those options that would permit the customer to make a reasoned sdection. Further, parties
dated that it would be doubtful that the mere act of selecting a REP on the initid balot would satisfy the
detalled authorization and verification requirements of 825.474(c) and the REPs terms of service
requirements that, in other circumstances, are a prerequisite for agreement and subsequent enrollment.
These parties modified 825.474(b)(1) to clarify that checking a box would not be a firm commitment on

the part of the customer to take eectric service from the selected supplier or on the part of the REP to
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serve that customer. These parties aso proposed deleting 825.474(b)(1)(B) for that same reason.
Parties proposed language to make it clear that customers would be able to request that they be
contacted and/or provided with additiond information concerning product offerings of a single REP,
selected REPs or dl REPs. New Power and Green Mountain both supported REP Codition's initia
comments and believe REP Coadlition's proposed changes addressed both the concerns of the new
market entrants and the consumer representatives. AEP Energy Services and TEC proposed modifying
the language to make it clear that such information should only be provided to customers who will have

choice, not to dl customers.

Shell argued that the document should alow customers to select REPs and encourage the exercise of
customer choice. Additiondly, Shell argued that a selection mechanism would reduce the &ffiliate REPs
competitive advantage. Shell further stated that the rule should use "shdl" in subsection (b)(1) to assure
a pro-competitive selection process. The Consumer Commenters observed that the selection process
was a new and innovative idea; but they had concerns regarding severd aspects of the proposed
process. Specifically, their concerns were that the process would be in conflict with the pilot project
rule, that customers would switch with incomplete information from a REP, and that the process may
confuse the purpose of the commission's cal center. Enron endorsed the idea of a sdlection form and
process as proposed by Shell. Additionaly, Enron proposes that additiond information be provided on
the bdlot that explains to customers what will happen if they "choose not to choose" particularly non-
price to beat cusomers. Additionaly, the Independent Retallers argued that dl customers indigible for

the price to beat should be advised, no later than May 21, 2001, of the terms, conditions, and rates that
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will gpply should the customer decide to default to the affiliate REP. The Independent Retailers further
argued that under current schedules, the May 21, 2001 disclosure date should dlow the affiliate REP to
review interim orders in the unbundled cost of service cases (those being conducted pursuant to PURA
§39.201), and additionaly allow customers to review terms before commencement of the pilot project.
REP Codlition gated that the informational materids should be distributed to customers "not later than
September 1, 2001." Additiondly, Shell proposed new subsection (b)(4) and (b)(5) that specified how
customers would be advised of the specific terms of service requirements that would be gpplicable and
dlow the designated provider to refuse service to any cusomer not meeting those requirements.  Shell
a0 proposed the addition of new subsection (b)(6) that would grant a REP the right to elect not to
have its name included on the list of REPs that customers could sdlect as the provider of choice. AEP
Energy Services did not support the changes proposed by Shdll, arguing it would exempt the chosen
REPs from the requirements for customer authorization and verification for the initid selection process.
Consumer Commenters proposed new subsection (b)(1)(B) that would require the informationa
materids to list a toll-free number for each REP and contain a table of comparative price offerings for
each REP. AEP Energy Services opposed the change to (b)(1)(B) suggested by Consumer
Commenters, stating it would be impractical and would encourage customers to focus solely on prices

when other aspects of service may be just as important.

The State of Texas commented that proposed subsection (b)(1)(D) seems to suggest that a fee will be

charged for placement on the Do Not Cdl Ligt and that the amount of such fee is not disclosed
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elsawhere in the proposed rules. The State of Texas argued that no such fee should be charged for

placement on the Do Not Call List asit would potentially reduce customer subscribership.

TNMP and REP Codition proposed modifying subsection (b)(1)(E). TNMP proposed that the
postage-paid information/interest card should be addressed to the commisson. REP Codition
proposed leaving the card addressed to the registration agent, but added a requirement that the
regidration agent eectronicaly provide the name, address and telephone number of customers who
selected the REP within five days of receiving the post card. Shell proposed new subsection (b)(3) that
contains essentidly the same requirements as those proposed by REP Caodition's change to (b)(1)(E).
TEC proposed deleting subsection (b)(1)(E). Consumer Commenters argued that the proposed
§25.474(b)(2) would cause customer confusion by giving the appearance that the customer has been
intentionally reassigned to another provider when the customer's account is maintained by the recently
separated effiliale REP.  Consumer Commenters argued that it would be more smple and
graightforward to require the integrated utility to inform the customer of its change to the affiliate REP
and how such change may affect the customer's service (phone numbers to cal to report problems,
etc.). Further Consumer Commenters stated that instead of a terms of service agreement, the affiliate
REP should be required to send the customer an explanation of the price to besat the customer will begin
to pay, an dectricity facts label for the price to best, information about the customer's right to switch,
and the avallability of the price to beat in the competitive market. Consumer Commenters saw no
rationde for sending the customer a terms of service agreement or to change the terms and conditions of

the customer's service. Entergy Texas REP argued that Consumer Commenters proposed changes
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were not necessary since the effiliate REP's terms of service document and Electricity Facts labe would
naturaly include information on the price to beat during the freeze period. AEP Energy Services
supported Consumer Commenters proposed change to (b)(2), but would include a provison that
would dlow providing the required information to non-switching customers a the time the &filiate REP
malls the firgt bill after competition has commenced. Rdiant proposed additiond language to subsection
(b)(2)(C) that would clarify that an Electricity Facts labd must be provided in a separate document
unless the labd was contained in the terms of service satement.  Since the provison of the terms of
sarvice statement is required by subsection (b)(2)(A), the proposed language sought to reduce
duplicative information from being provided to the cusomer. MOU Commenters argued that the
provisions of subsection (b) were not required by Senate Bill 7, were not congstent with the objectives
of the dtatute, and therefore contained no bass for regulatory solicitation of customers to choose an
eectric supplier. MOU Commenters argued that subsection (b) and its related subsequent provisons

should be ddeted from therule.

The commisson agrees that the initid REP salection process should be revised to iminate the ability of
customers to make a binding selection of a REP on the information form. The commisson agrees that
the information should only be provided to customers who will have the ability to exercise choice on
January 1, 2002 and revises language in subsection (b)(1) accordingly. The commisson further agrees
that the adopted process should be mandatory and agrees that it would be most beneficia to customers
if such information was required to be provided no later than September 1, 2001. However, because

the commission expects to provide this information as part of its customer education campaign, the
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language is modified to reflect that the distribution timeline will be determined as part of that campaign.
The information form can serve as a mechanism for a customer to express interest in a particular REP,
but such a sdection cannot be binding on ether the cusomer or the REP until the REP has fully
complied with the verification requirements of 825.474. The commisson adds new subsection
(b)(1)(A) to darify that the information and sdection form should contain an explanation of retall eectric

competition.

The commisson darifies that 825.474(b)(1)(B) is intended to dlow a specific REP to provide a
customer with information in response to the customer's designation of that REP on the selection form.
However, the commisson declines to incorporate Shell's proposed new subsection (b)(4)-(6) to
accomplish this purpose. While the commisson agrees with Consumer Commenters that any
information provided to consumers to help educate them on the choices available to them is dedirable,
the commission declines to adopt new subsection (b)(1)(B). The commisson prefers, instead, to
consder such requirements in conjunction with the development of the customer education campaign.
The commission acknowledges the concerns expressed by the State of Texas with respect to the fee for
being placed on the Do Not Cdl Lig. It is not the intent this rule to specify the amount of such fee,
merely to require that if such afeeisto be assessed, that it be disclosed in this information card. Asa
result, no change is made to the subsection, now (b)(1)(E); 825.484, which covers the Do Not Cdl
List, discusses the assessment of such a fee. The commisson modifies the relevant subsection, now
(b)()(F), to reflect that the information card will direct the customer to return the form to the

commission for processing by the contractor selected by the commission to perform customer education
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fulfillment functions. Therefore, the commisson declines to adopt REP Codition's suggested language
for subsection (b)(1)(F). The commission aso declines to delete subsection (b)(1)(F), because the
provison of unbiased information to customers concerning the selection process and specific REPs is

criticd to the development of afully functioning competitive market.

The commission holds that PURA does not prohibit the commisson from adopting mechanisms that
dlow cusomers to indicate their interest in receiving information from the REPs of ther choice in
advance of retall competition. Further, the commisson believes that such a process empowers
customers, which is integrd to the customer education campaign. As a result, it declines to delete
subsection (b). The commission agrees with Consumer Commenters that the proposed rule language in
subsection (b)(2) may lead to customer confusion regarding the role of the effiliate REP. Therefore, the
commission amends subsection (b)(2) to require the affiliate REP to inform the customer of its change
from the integrated utility to the affiliste REP and how this change may affect the cusomer. The
commission aso agrees with AEP Energy Services that information for price to beat customers required
by subsection (b)(2) may be provided with the firgt bill sent by the &ffiliate REP. The commission finds
that subsection (b)(2)(C) would benefit from the changes recommended by Rdiant and adopts Reliant's
suggested language.  Additiondly, the commission agrees with the arguments presented by the
Independent Retailers and adopts new subsection (b)(3) that addresses the disclosures required for

non-price to beat customers that will be served by the affiliate REP.
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TNMP and REP Codition stated that subsection (c) should be amended to clarify that the authorization
and verification requirements should only gpply to REPs, not dl service providers, and only to eectric
sarvices offered by the REP, not al other unrelated products or services. These parties argued that this
section only addressed the selection and switching of a cusomer's REP, and as such, the only entities
that perform such functions are the REPs.  Additiondly, the parties argued that the commisson has no
authority to regulate services that are not related to electricity. The parties went on to Sate that REPsin
the market may choose to offer products and services that are unrelated to dectric service and over
which the commission has no jurisdiction. TXU Retall dso dtated that subsection (c)(2) should be
amended to dlow REPsto verify only arandom sample of authorizations that are received by means of
telephone conversations. TXU Retall argued that requiring ether independent third party or audio sdlf-
recorded verification of every teephone authorization would be extremey expensve, especidly if
change orders are not excluded from this requirement, as recommended by REP Codlition. TXU Retall
further argued that the more expensve the authorization and verification process becomes, the more
difficult it will be for new entrants to survive and compete in the marketplace. Consumer Commenters
proposed new subsection (c)(4) that specified requirements of a marketing agent employed by a REP.
Specificdly, the proposed new subsection would have required the marketer to clearly inform the
customer of the marketer's name, affiliation with the REP, and any payments the marketer recelves from
the REP for obtaining the customer's authorization. Entergy Texas REP and AEP Energy Services
opposed the language presented by Consumer Commenters, stating it would not provide any practicd
information to the customer. AEP Energy Services proposed modifying subsection (¢)(4) so as to not

unnecessarily redtrict who can change a REP. AEP Energy Services argued that the proposed rule
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would prevent a spouse whose name is not on the bill from authorizing a change in provider. MOU
Commenters, TEC, and Consumer Commenters al proposed changes to subsection (c)(5). MOU
Commenters and TEC argued that subsection (¢)(5) should be modified to reflect that this provison is
not applicable to municipdities or cooperatives. Specificdly, MOU Commenters argued that the
reporting requirements of this subsection are not authorized as to municipally owned utilities, whether or
not they opt-in, because of PURA 840.004(7), which limits the authority of the commission to require
reports from municipaly owned utilities to specific areas not explicitly addressed in the datute. TEC
made smilar arguments regarding eectric cooperatives, citing PURA 841.004(5). Consumer
Commenters proposed changing the frequency of reporting requirements from "upon request” to
"annudly." Consumer Commenters argued that this change would enhance the commission's ability to

respond to customer questions and complaints.

The commission clarifies that the purpose of this section is to establish procedures for the orderly
switching of a cusomer's REP and to have a customer's selection of such chosen REP honored.
Accordingly, the commission agrees with REP Codition and TNMP that subsection () gpplies only to
REPs and amends this subsection to reflect that understanding. However, the commission disagrees
with REP Caodition and TXU Retall that such rules gpply only to the provison of dectric service to the
excluson of other services offered by the REP and included on the REPs hill to the customer. PURA
§817.151 clearly ddlineates the commission's authority to establish requirements for the submission of
charges that will appear on a customer's eectric bill. Specificaly, PURA 817.151(a) dates that such

charges may only be submitted if the service provider offering the product or service has thoroughly
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informed the customer of the product or service being offered, including all associated charges, and has
explicitly informed the customer that the associated charges will appear on the customer's dectric hill
and the customer has clearly and explicitly consented to obtain the product or service offered and to
have the charges appear on the customer's dectric bill. PURA further specifies the acceptable methods
for such verification. However, many of these provisons relate to services offered to an existing
customer and therefore belong more appropriately in proposed 825.481, which deds with protections
for unauthorized charges. Accordingly, the commisson amends subsection (c) to reflect this digtinction,
while 825.481 is amended to properly reflect the authorization and verifications that al REPs must
follow when submitting charges to a customer via the customer's dectric bill. With the changes to both
this section and §25.481, the commission declines to adopt TXU Retail's proposa that only a random
sample of orders affecting the customer's dectric bill be authorized and verified. The commission
recognizes that requiring every transaction to be authorized and verified congstent with the provisions of
this section and 825.481 may increase costs to the REPs. However, the commission's experience in the
telecommunications indudtry indicates thet it is crucid to foster consumer confidence in the newly
competitive dectric market by ensuring that every customer's dectric bill contains only charges
authorized by that customer. The commission gppreciates Consumer Commenters proposal to add new
subsection (€)(4). However, any entity performing functions for the REP must do so in compliance with
any rules applicable to a REP performing those same functions.  Further, the commisson bdievesit is
the responsbility of the REP to ensure that such entities are, in fact, complying with dl rules that would
otherwise goply to the REP, snce the commisson will ultimately hold the REP respongble for

compliance. Thus, no addition is made. The commisson agrees with AEP Energy Services
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recommendation to broaden the language in subsection (¢)(4). Specificdly, the commisson clarifies that
other individuals may be authorized to make changes on or to the eectric service account if such person
has been designated as, or would be legaly presumed to be, an authorized person by the customer of
record. The commission agrees with the arguments presented by MOU Commenters and TEC and
modifies subsection (€)(5) s0 that it does not goply to municipdly owned utilities or eectric
cooperatives. The commission declines to adopt Consumer Commenters proposd to modify the
reporting frequency specified by subsection (c)(5). The commisson's experience in the
telecommunications industry has proven that this information is easlly obtained upon request by the

commisson.

Rediant and Entergy Texas REP proposed revisions to subsection (d)(3). Reiant suggested giving the
REPs the flexibility to state the pricing disclosures as a dollars and cents per time period (month, year,
€tc.) as an dternative to the proposed cents per kilowatt-hour. Reliant argued that this change was
needed to preserve the REPs ability to offer flexible pricing options. They suggested that the pricing
terms need to permit disclosures as a price per kWh, a single monthly fee ($ per month), fee for pesk
demand ($ per kW) or a price combination of any of these three. Similar to this, Entergy Texas REP
proposed modifying this section to alow other price disclosures in addition to the required price per
kWh. In addition to gating whether the potentid customer would be required to pay a deposit and
informing them of the amount of such depost, Consumer Commenters proposed a revison to
subsection (d)(6) that would require the REP to provide an explanation of the commisson's standard

deposit requirements. AEP Energy Services did not support this change, arguing that these disclosures
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are not part of the key rates and terms that should be specifically authorized and verified. Consumer
Commenters also proposed a revison to subsection (d)(8) to clarify the specific information that would
be provided to customers regarding their right of rescisson. Consumer Commenters aso proposed a
new subsection (d)(9) requiring REPs to advise potentid customers of the policy regarding hold times
for customer service cdls. TXU Retall, Entergy Texas REP, and AEP Energy Services dl disagreed

with the necessity to develop and disclose a policy related to customer hold times.

The commission agrees with Entergy Texas REP and Reliant that other price disclosures, in addition to
the required tota cents per kilowatt-hour, may be helpful to consumers and revises subsection (d)(3)
accordingly. The commission disagrees with Consumer Commenters proposed revison to subsection
(d)(6) and declines to incorporate such language. The purpose of this subsection is for the REP to
clearly disclose its specific offer to the customer, including any deposits it is requiring the customer to
pay. However, the commisson does agree with the suggested revison to subsection (d)(8) and has
incorporated those changes. The commission gppreciates the intention behind Consumer Commenters
proposed addition of subsection (d)(9), but does not believe that such a policy disclosure would give
consumers useful information at the time such disclosure is provided. However, pursuant to PURA
§39.101(e), the commission is authorized to develop minimum quaity of service standards and reserves

the right to do so should the need arise.

Consumer Commenters argued that the written authorization and verification in subsection (f)(1) should

be consgtent with those in §26.130 of this title (relaing to Sdlection of Telecommunications Utilities),
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particularly those provisons relating to the "letter of agency.” As a result, Consumer Commenters
proposed new language to incorporate specific letter of agency requirements and recommended deleting
the proposed subsection (f)(1). Entergy Texas REP and TXU Retail disagreed with the proposa to
add more specific letter of agency language. These parties argued that such detailed information on a
check is unnecessary to accomplish the god of this rule, which is to ensure that a customer understands
that the decison to accept the check payment functions as an dection to change providers.
Additionaly, Consumer Commenters proposed adopting a definition of "in writing" to mean "written
words memoridized on paper or sent eectronicdly.” The State of Texas disagreed with provisons of
subsection (f)(1)(A) that dlow the use of a check as a means of authorization or verification. The State
of Texas argued that the use of a check for such purposes too easly leads to misunderstanding of the
check's purpose in authorizing the provison of eectric service. Reliant argued that subsection (f)(1)(B)
should be amended to clarify the effect of a cusomer's Sgnature on the contract or terms of service
document. TNMP and REP Codition suggested amending subsection (f)(2) and (f)(2)(A) to diminate
the requirement for independent third party verification of telephonic enrollments. Parties dso proposed
revisng the remaining language o that only the authorization portion of the telephone cdl is audio
recorded. Parties argued that requiring that dl authorizations, including those for initid enrollment and
for subsequent service change orders, be taped and verified by an independent third party would add
subgtantid costs to a market dready anticipated to have very low margins. Parties recommended that
this section be modified to be consstent with CUBR such that REPs "must ether audio record or third
party verify (via ether alive operator or interactive voice response (IVR))." Parties further argued that

REPs should have an option to decide the most efficient means to document a customer's authorization
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and verification of telephonic enrollments for dectric service. Additiondly they argued that verification
should not be required for service changes that are requested after a customer is enrolled with a REP.
Consumer Commenters replied that the industry proposas would water down controls that would
prevent unscrupulous REPs from damming and cramming. TXU Retall proposed changing (f)(2)(A) to
eliminate the need to verify change orders after the customer initidly enrolls. Consumer Commenters
proposed modifying subsection (f)(3) to clarify that REPs that enroll customers via the Internet should
comply with subsection (c) regarding generd standards for authorizations and verifications and
subsection (e) regarding verification requirements. TNMP and REP Codition proposed a revison to
subsection (f)(3)(A) that darifies how the commission is provided with the address of the REP's Internet
webgte. Ther proposed language dso removed the requirement that the REP maintain the website
address provided to the commission. AEP TDUSs proposed a revison to subsection (f)(3)(E). As
proposed, this section would have required the REP to provide a customer with a toll-free telephone
number, Internet website address, and email address for contacting the REP throughout the duration of
the customer's agreement. AEP TDUs argued that in Project Number 22187, REPs are given the
option of requiring their customers to contact the TDU directly to report and inquire about outages.
AEP TDUs suggested that this section be modified to require the REP choosing that option to provide
the cusomer with the TDU's toll-free telephone number for reporting and inquiring about outages.
Consumer Commenters proposed a revison to subsection (f)(4)(A), requiring door-to-door sdes to
comply with the authorization and verification standards in subsections (c), (d), and (e), as wdll as the
letter of agency requirements proposed by Consumer Commenters as new subsection (f)(1). TNMP,

REP Codition, and Entergy Texas REP dl proposed revisons to subsection (f)(4)(D). TNMP
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proposed ddeting language that regulated the clothing and sdes presentation of the REP. REP
Codition suggested deeting the effiliate REP from the lig of entities (i.e, TDU, dffiliate REP, and
POLR) that the REPs should not be able to represent themsdves as. Smilarly, Entergy Texas REP
recommended that the POLR dso be excluded from thislist, arguing that it makes no senseif the REP is
ether the affiliate REP or the POLR. AEP Energy Services proposed amending subsection (f)(5)(A) to
include the words "and verification” so thet it is clear that eectronic enrollment must comply with both
authorization and verification sandards. Consumer Commenters suggested requiring a customer cal be
made from the telephone a the service address, arguing that only this telephone number would provide
the automatic number identification which verifies that the cdl is made from the expected residence,
which is the one where the switch would be made. Consumer Commenters argued that if the telephone
cdl is not required to be placed from the switching location, the automatic number identification is

usdess and damming will ensue.

The commission adds darifying language to subsection (f) to reflect that authorization and verifications
can be obtained by using any one of the methods listed in subsection (f). The commission agrees that
subsection  (f)(1) should include specific provisons from 826.130 (relaing to Sdection of
Tdecommunications Utilities) and that al written authorizations should include letter of agency language.
The commission aso agrees that the definition of "in writing" should be included in 825.471 to prevent
any confuson. The commission agrees with the State of Texas that the use of checks as a letter of
agency insrument has confused customers in the telecommunications industry and resulted in many

switches of service providers that were not intended by consumers. The commisson therefore
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eliminates the use of a check as a vdid letter of agency ingrument for the purpose of switching a
consumer's REP and revises subsection (f)(1) accordingly. The commisson agrees with and
incorporates Reliant's proposed change to proposed subsection (f)(1)(B), now subsection (f)(1)(E).
The commission understands parties concerns about the cost of using independent third parties to verify
telephone enrollment orders, both initid and change. The commission agrees to dlow the use of an
audio recording to capture a customer's authorization and verification as an adternative to independent

third party verification and modifies subsection (f)(2) accordingly.

The commission amends subsection (f)(3) as suggested by Consumer Commenters. The commission's
exising REP certification form does not ask for the address for the REPs Internet webste, so the
commission modifies subsection (f)(3) to require REPs to file such information with the commissonin a
manner prescribed by the commission. The commisson maintains the requirement that the REP must
maintain the Internet webgte at the address that is disclosed to the commission. Customers who enrall
and do business dectronicaly with REPs via the Internet must be assured that the REP will be locatable
a the Internet address provided to the customer a enrollment. The commission agrees with AEP
TDUs proposed revison to (f)(3)(E) and Rdiant's revison to (f)(3)(F) and revises the language in each
subparagraph.  The commission adso agrees with Consumer Commenters revisons to (f)(4)(A) that
would require door-to-door enrollments to comply with generd authorization and verification

requirements, aswell as those for written authorizations and revises the rule to reflect this change.
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The commission agrees with REP Codition and disagrees with the other parties proposed changes to
(H(4)(D). The commisson'sintent is to discourage any REP from representing itself in a manner that is
meant to midead or confuse customers into believing it is one of the listed entities. Both the TDU and
the POLR have specific obligations in the competitive market and consumers should not be mided by a
REP trying to misrepresent itself as one of these entities. The commission revises (f)(4)(D) accordingly.
The commission deletes proposed (f)(5), thereby removing dectronic authorizations as an acceptable
method of customer enrollment and authorizetion. The commission believes such a mechanism was
more gppropriate in the telecommunications industry when a cusomer was caling from the telephone

number that was affected by the switch order.

Rediant suggested additiond language to clarify the date from when a record of authorization and
verification must be kept. Consumer Commenters suggested changing the language to require REPs to
provide the authorization and verification to the customer or the commission upon request, rather than

only when the customer chalenges the switch.

The commission agrees with both changes and revises subsection (g) as appropriate.

Rdiant, AEP TDUs and Consumer Commenters dl proposed changes to subsection (h). Rdiant
suggested clarifying the number of days a customer has to exercise the right of rescisson from "three
business days' to "three federal business days, as defined in 16 C.F.R. 8429.0(f)," to make the right of

rescisson time periods the same under both federd and sate law. Additiondly, Reliant and AEP TDUs
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suggested changing from four business days to three cdendar days the number of days a REP may
assume it takes a customer to receive aterms of service document after it has been placed in the U.S.
mail. Rdiant argued that the "three day" standard is recognized by the Texas Rules of Civil Procedure
for filings by U.S. mail ddlivery. AEP TDUs argued that this change would make it consstent with the
timeframes being considered in Project Number 22187. Consumer Commenters proposed additiona
language that would dlow customers to assume that any cancellation document is presumed to be
received timely by the REP if it is depogited in firgt class U.S. mail within three business days after the
customer's receipt of the terms of service document. TXU Retall and AEP Energy Services disagreed
with Consumer Commenters proposed change, because it would seem to require an additional

timeframe to elgpse prior to submitting a switch order.

The commission agrees with many of the proposed revisons to subsection (h) and modifies the language
accordingly. While the commission gppreciates Rdliant and AEP TDU's efforts to ensure consstency
with other standards, the customer's right of rescission should not be unnecessarily shortened due to the
fact that the U.S. mail is not ddivered on Sundays or holidays. However, the commission agrees with
Reliant that the cancellation period does last for three federal business days. With respect to Consumer
Commenters proposal, the commission anticipates that if a customer mails a cancellation notice back to
a REP, the postmark on such notice could be used to judge the timeiness of such response by the
consumer.  The commisson dso modifies this section to clarify that REPs recaiving late notices of

cancellation should contact the registration agent and cancel the pending switch.
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TNMP and REP Codlition both proposed changes to subsection (i) to incorporate the concept of
"federd buginess days" as mentioned in the comments for subsection (h). Additionaly, both parties
suggested linking the start of the right of cancellaion period to the customer's receipt of the terms of
sarvice document, instead of establishing a fixed number of days based on the terms of service being
ddivered via U.S. mall. REP Codlition dso proposed new subsection (i)(2), which established an
expedited switch or reconnect process, as part of its argument for alowing al REPs the right to
disconnect customers for non-payment of delinquent accounts. The proposed section established
specific terms that must be agreed to by both the REP and the customer in order for the expedited
request to be processed by the registration agent. TXU TDU and Entergy TDU both objected to REP
Codlition's proposed new (i)(2)(F) concerning the payment of associated TDU discretionary service
charges for expedited switches or reconnects. REP Coalition suggested that, if an expedited switch or
reconnect occurred within two business days of disconnect for non-payment, "then the discretionary
service fee for the switch or reconnect of service shal be the lowest fee for such service, as applicable.”
TXU TDU and Entergy TDU argued that this language should not be accepted, because it would have a
TDU charge for a service in a manner that is contrary to the TDU's commisson-gpproved rate
schedules. If a TDU had an approved discretionary service charge for a switch and a different
goproved discretionary service charge for a reconnect, then it can only lawfully bill for the service it
actudly provides — ether the switch or the reconnect. It cannot provide one service, but bill for it under

adifferent rate schedule asif it had provided some other service.
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The commission incorporates the "federd" business days standard in subsection (h) as suggested by
TNMP and REP Caodition. The commisson aso darifies tha the right of cancedlation time period
begins when the customer receives the terms of service document and that the customer has three
federd business days from the date the terms of service is recelved to cancd the contract without
pendty. The commisson clarifies that the purpose of this section is to specify the number of days the
customer has to cancd a contract, if the customer wishes to do so without incurring any pendties.
These dlarifications are reflected in the commisson's changes to subsection (h).  Since the physica
disconnection of dectric service for non-payment is an option avalable only to the POLR, the
commission does not believe it is necessary to adopt an expedited switch or reconnect process.
However, the commisson modifies the rule to darify that REPs may submit a cusomer's enrollment or
switch request to the regidtration agent, prior to the expiration of the customer's right of cancellation.
The commission expects that REPs can develop gppropriate business practices that will mitigate risk,
while providing service on a more expedited bas's to customers requesting such expedited service. In
addition, the commission requests that the REPs and TDUSs review the switching process and related
timelines and attempt to work out a system for use of estimations between meter readings to shorten
customer account trandfer times and reduce customer confusion caused by receipt of multiple bills. The
commission requests a report on this process by March 15, 2001 as part of the dectric restructuring
trangtion implementation project. Given this change, the commission disagrees there is a need for an
expedited process at this time, but reserves the right to open a rulemaking in the future should such a
need become apparent. As discussed in Project Number 22187, the commission determines that REPs

have the obligation for identifying whether they are serving "specid needs' customers and advising the
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registration agent of the presence of such customers, so that this information is ultimately available to the

appropriate TDU.

Consumer Commenters proposed additional language to subsection (j) that would require the
registration agent to provide the notice to customers anytime a cussomer's REP is changed. TNMP and
REP Codition both proposed changes to subsection (j)(2) to clarify the purpose of the notice sent by
the regidration agent to the customer in response to a switch request from a REP. The parties
suggested changing the intent of the notice from "a second chance to cancd” to "correcting an incorrect
change order.” Consumer Commenters amended proposed (j)(2)(E) to require the notice to contain the
"damming advisory" in English and Spanish and to streamline information about how customers shdl be
advisad to report instances of damming. AEP Energy Services, Entergy Texas REP, and TXU Retail
disagreed with the need for a damming advisory, and TXU Retall specificaly disagreed tha this
advisory should offer promises of compensation, Since this may encourage customers to fake damming
reports. Consumer Commenters proposed deleting subsection (j)(2)(F), which required the notice to
contain atoll-free number and statement in Spanish advisng customers that the information in the notice
could be obtained in Spanish by cadling the advertised telephone number.  Alternatively, Consumer
Commenters argued that if the proposed change to subsection (j)(2)(E) is accepted, this subsection is
not needed. Entergy Texas REP argued that Consumer Commenters suggested changes to proposed
()Q)(E) and (F) are unnecessary and should be rgected. They argued that providing statements in

both English and Spanish would add needless costs and impose additiona burdens on REPs.
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TNMP, REP Cadition, TXU TDU, Rediant, and Consumer Commenters al proposed revisons to
subsection (j)(3). REP Codlition proposed language that clarified that the TDU should have one day to
act on the switch request, that the customer and the REP could agree to a specific switch date, and that
the switch request is vaid unless the customer informs the regigtration agent that the switch is incorrect.
REP Codition adso added language consstent with its proposed new subsection (j)(2) on expedited
requests. TXU TDU proposed language that ensures consstency with the Tariff for Retall Ddivery
Service being developed in Project Number 22187. TXU TDU dso acknowledged that switch
requests could happen at times other than the norma meter read cycle. Reliant proposed amending
subsection (j)(3) to make it clear that the registration agent should "direct the TDU" to implement the
switch to avoid any confusion about the entity that actudly performs the switch. Similar to the idea
presented by REP Codition and TXU TDU, Consumer Commenters suggested amending (j)(3) to

reflect that the customer could request a specia meter reading to effectuate a switch on a specific date.

The commisson amends subsection (j) to require the registration agent to provide the notification of
switch to a customer anytime that customer's REP is switched and adopts new paragraphs (2)(A) and
(2)(B) to digtinguish between standard switch requests and requests to switch a customer to the POLR.
The commission aso agrees with the proposed changes recommended by TNMP and REP Coadlition
and amends subsection (j)(2) accordingly. The commission disagrees with Consumer Commenters
proposed revison to subsection (j)(2)(E) and the ddetion of subsection (j)(2)(F). The commission
does not believe the "damming advisory™ is hecessary on this notice, Snce the customer will receive this

notice prior to a dam actudly occurring and deletes proposed (j)(2)(E). Additiondly, the commisson
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acknowledges the concerns raised by other parties, this notification may be the only information the
customer receaives if the switch is unauthorized. Given its critica importance, it is imperdtive that both
English and Spanish spesking cusomers have the maximum amount of time to cancel such unauthorized
switch orders. The commission agrees with REP Codlition's proposal for subsection (j)(3) to alow the
TDU one day to act on the switch request provided by the regidtration agent. The commisson aso
agrees with al parties that the language in subsection (j)(3) should alow a switch to happen on a
specific date, not just at the next meter read, and that such language should ensure consstency with the
Taiff for Retall Ddivery Servicee. The commisson aso incorporates Rdiant's suggestion to make it
clear that the regigtration agent directs the TDU to perform the switch. The commission disagrees that
there is a need for an expedited process at this time, but reserves the right to open a rulemaking in the

future should such a need become more obvious.

The State of Texas proposed additiona language to subsection (k) to darify that dthough the switch is
made without authorization, no long-term commitment to service from the POLR is intended or implied.
Consumer Commenters proposed language to clarify that the authorization, verification, and rights of

cancellation do apply if the change to the POLR isinitiated by the customer or the POLR.

The commission agrees with both suggested revisons and incorporates such language into subsection

(K).
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TNMP proposed ddeting language in subsection (1) that would have capped the fee that could have
been charged to a customer for an off-cycle meter read and prevented the registration agent from
charging a switching fee to the cusomer. REP Caodlition proposed modifying subsection (1) to dlow the
REP to pass through disconnect, reconnect, and off-cycle meter read charges imposed by the TDU
without markup. MOU Commenters and TEC argued that subsection (I) should not gpply to
municipaly owned utilities or eectric cooperatives snce they have the authority to establish rates or

determine what fees they will charge.

The commission agrees with the arguments presented by MOU Commenters and TEC and revises this
subsection accordingly. However, the commisson declines to make any other changes to this
subsection. The commission believes that the language as origindly proposed fairly balances the right of
the customer to switch service a an established, fixed date in exchange for the flexibility to request a

more suitable date upon payment of afar price.

Consumer Commenters proposed increasing the notice timeframe from 30 days to 45 days in
subsection (M)(1) and mandating that the notice be a separate mailing and not a bill insert. TXU Retall
did not agree with Consumer Commenters proposa to increase the timeframe to 45 days and instead
supports REP Codlition's proposal. AEP Energy Services dso did not support Consumer Commenters
proposals to increase the timeframe for sending the notice and to require such notice to be a separate
malling. AEP Energy Services argued that a separate mailing would impose a potentidly costly

restriction on the natification process and that customers do not have the expectation that everything
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sent with the hill is unrdated or unimportant to his servicee. TNMP and REP Codition proposed
ddeting the requirement in subsection (m)(1) that such notice be provided in advance to affected
customers, arguing that in many cases the information may not be avalable 30 days in advance, and
such advance information many negatively impact the merger or acquistion. Additiondly, TNMP and
REP Codition proposed ddeting subsections (m)(1)(B),(C), and (E) and significantly revised
(m)(1)(D). These paties argued that the mere fact that the REP has been acquired should not
automaticdly give rise to a customer right to switch unless the change will result in a modification of the
terms and conditions under which the customer is receiving service. Further, in some cases the
customer and the origind REP may have had a long-term contract. In such cases, the parties argued,
both the new REP and the customer should be bound to continue service under the exigting terms and
conditions. Reliant proposed modifying (m)(1)(F) to make it clear that the notice may be sent to
customers after the effective date of the transfer of customers, particularly if customers are transferred to
the POLR. Consumer Commenters proposed modifying (m)(1)(G) to require the acquiring REP to

provide the terms of servicein addition to the Electricity Facts labdl.

The commission agrees with TNMP and REP Caodlition that it may not dways be feasble to provide
adequate notice to customers in advance, and adopts language smilar to that in §26.130 that alows the
notice to be sent promptly after dl legd and regulatory conditions are met. The commission disagrees
with Consumer Commenters proposal to increase the notice time from 30 days to 45 days, but agrees
to the requirement that such notice be a separate mailing. The commission disagrees that any further

changes should be made to subsection (m)(1) as proposed by TNMP and REP Codition. The
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commission, however, does agree that if there is no materid change to the terms of service offered to
the customer by the new REP, then the customer does not have the right to cancel the contract without
pendty. The commisson adopts new subsection (m)(3) to reflect this understanding. The commission
aso modifies subsection (M)(1)(F) as proposed by Rdiant.  The commisson dso makes the

modification suggested by Consumer Commenters to subsection (m)(1)(G).

TNMP and REP Codlition proposed deleting subsection (n)(1)(A) and (B). They argued that REPs
should not be consdered guilty of damming before they are dlowed to investigate and respond to afiled
damming complaint. TNMP and REP Codition aso proposed revisions to subsection (n)(2) that would
make the commisson's investigation more formd, by alowing an opportunity for notice and hearing
prior to the commisson making a finding with respect to the complaint. Additionaly, parties suggested
that corrective actions be taken after such finding was made by the commisson. Consumer
Commenters dso proposed a revison to (n)(2) that would require the commission to notify the
complainant of hisor her right to appeda the commission's finding. TNMP and REP Coalition proposed
severd revisgons to subsection (n)(3) to incorporate the changes they recommended to subsections
(N(L)(A) and (B). They proposed new subsections (n)(3)(A) and (B) to require the unauthorized REP
to take dl actions within its contral to return the customer to the origina provider and cease collections
activities rlated to the switch only after the commisson has made a finding that the switch was an
"intentional, unauthorized switch." Similarly, both parties recommended revisng subsection (n)(4) to
reflect that the responghilities of the origind REP are only triggered after a finding of intentiond

damming by the commisson. They aso proposed deleting subsection (n)(4)(C), which required the
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origind REP to maintain a record of customers that experienced an unauthorized switch. Consumer
Commenters proposed modifying (n)(4)(A) so that the customer would also be informed of the amount
they would have been billed by the origind REP had the unauthorized switch not occurred. TNMP and
REP Codition dso suggested modifying (n)(4)(D) to reflect that while the origind REP will not bill the
customer for any charges, it may collect from the authorized REP any charges incurred during the period

the customer was served by the unauthorized REP.

The commission disagrees with dl the proposed changes to subsection (n) submitted by TNMP and
REP Codlition. Based on experience in the tdecommunications industry, the commission believes the
rules as proposed gppropriatey respond to alegations of damming while alowing both the customer
and the affected REPs the opportunity to present information and supporting documentation to the
commission for review and congderation. The commisson rgects the proposd to turn the informa
complaint resolution process into a more forma, evidentiary process as that would only delay resolution
for the affected cusomer. Similarly, the commission declines to adopt Consumer Commenters
proposed change to subsection (n)(2). Proposed 825.485 and 822.242 (relating to Complaints)
adequately document the commission's obligation to inform the customer of his right to aoped a
commission resolution of an informa complaint. The commission's experience has demondirated that
customers who dlege an unauthorized switch, first and foremost wish to be returned to their origind
savice provider. If subsequent invedtigation by the commisson determines that the dlegedly
unauthorized REP did in fact have appropriate authorization, it does not change the fact that, for some

reason, the cusomer no longer wishes to receive service from that REP.  Additiondly, nothing in the
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proposed rules prevents a REP that is not found "at fault” of an unauthorized switch from subsequently
re-billing the customer for any and dl gppropriate charges, including any early termination/cancellation
pendties that may have applied, pursuant to the customer's terms of service document. Additiondly, the
commisson rgects that an unauthorized switch must dso be found "intentiond™ for the customer to
receive appropriate corrective actions. The commission defines an unauthorized change as a change in
a cusomer's REP tha is made without having authorization and verification from the customer, in
compliance with the commisson's rules, prior to switching the customer. As such, an unauthorized
switch is viewed from the perspective of the customer, not the REP. Similarly, the commisson dso
rgects the deletion of subsection (n)(4)(C). The commission receives only a smal fraction of customer
complaints. Typicdly, cusomers only complain to the commisson after complaints to the appropriate
companies have not resulted in any satisfactory response from those companies. As such, the
commission encourages companies to respond to and resolve customer dlegations of damming among
themselves, without forcing every customer to file a complaint with the commission to get gppropriate
resolution. REPs may find it beneficid to adopt a standard 30-day cancellation clause that dlows a
customer to switch back to the origind provider for any reason within the first 30 days, as long as the
customer pays for the dectric service received. The commission also declines to adopt the modification
proposed by Consumer Commenters. The commission believes subsection (n)(4)(D) provides correct

notification to the customer of any charges he or she may be required to pay to the origina REP.

MOU Commenters and TEC both commented that the records of customer verifications and

authorizations required by subsection (0)(1) should not gpply to municipaly owned utilities or eectric
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cooperatives. These parties argued that reporting requirements imposed on dectric cooperatives and
municipaly owned utilities are limited to those ingances contained in PURA 840.004(7) and
841.004(5). Similarly, both parties argued that subsection (0)(2) does not gpply to either since the
proposed rule references PURA 815.023 and 8§15.024, which address the imposition of administrative
pendties by the commisson againg "persons' in violaion of provisons of the datute. Parties argued
that neither a municipaly owned utility nor an eectric cooperdtive is a "person” as defined by PURA
§11.003(14). TNMP and REP Cadition aso proposed modifying subsections (0)(2) and (0)(3) to
incorporate the idea that corrective actions may only be required by the commission "after notice and
hearing." Consumer Commenters proposed modifying (0)(3) by removing the phrase "and recklessy”
from the finding made by the commission in order to initiate the certificate revocation. TEC argued that
subsection (0)(3) should dso be modified to reflect that dectric cooperatives and municipaly owned

utilities are not required to be certificated and therefore, they are not subject to this provison.

The commission agrees with the arguments presented by MOU Commenters and TEC and amends this
subsection, as gppropriate, to reflect their concerns. The commission regjects the changes proposed by
TNMP and REP Codition for the reasons cited in subsection (n). The commission notes that §22.246
of this title (rdating to Adminidtrative Pendties) adequately addresses the concerns raised by these
parties with respect to due process upon the finding that they are in violation of commisson rules. The
commission agrees to modify subsection (0)(3) to more closely reflect the sandards outlined in PURA

§39.356.
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8§25.475, Information Disclosures to Residential and Small Commercial Customers.

REP Codition suggested a generd clarification that the disclosure provisons refer to "electric services'

and "dectric service products' rather than services and products.

Rdiant and the State of Texas noted that the term "plan name" in 825.475(a) was not defined. Reliant
sad the term should be deleted if it meant the same thing as "name of product offered.” The State of

Texas sad "plan name' should be defined in 825.471 if thereis arequirement to discloseiit.

With regard to advertiang clams made about an eectric product's price, cost competitiveness, or
environmenta quality, AEP Energy Services suggested diminating the specific satement required by the
rule and dlowing REPs to use words of their own choosing that indicated the phone number and/or
Internet Site where consumers could obtain more details. AEP Energy Services agreed, however, that
persons contacting a REP for more information should be provided with information in a form that

alowed easy comparison with other products.

With regard to 825.475(c)(3), terms of service document, MOU Commenters and TEC said the
commisson has no authority to require municipally owned utilities or cooperatives to furnish it with their

terms of service documents, because PURA specificdly limits the commisson's authority in this regard.
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TXU Retal said the disclosures required in the terms of service document should not redtrict the
customer's ability to purchase a package of eectric and non-electric services a a "package’ price. The
company sad that experience in other competitive markets has shown that REPs will probably be
offering a variety of services, some of which would not fal under the commisson's jurisdiction. At the
public hearing for this project on October 16, 2000, TXU Retall clarified that a provider should be
exempt from having to provide the information specified in 825.475(c)(5)(G) if eectric service were
sold as a package that included services not regulated by the commission and should not have to itemize
component cogts for the package on the customer's bill. In its reply comments, Shell disagreed with
TXU Retal's postion. Shdll sad if a provider can underdtate the true cost of dectricity by bundling it
with dog-walking or other services, then the possible misrepresentation of the price for ectric service

makes amockery of the Electricity Facts labdl.

The commission gpplauds efforts by TXU Retail or any other REP to offer creatively desgned products
to meet customer demand. However, REPs are required to provide an Electricity Facts label that
reflects the "bundled” cost of dectric service, i.e. the price to besat rate for affiliate REPs. To the extent
other non-electric services are packaged with dectric service, competitive retalers must follow the
standards outlined in 825.475(c)(5)(G) and 25.475(e)(1)(A)(iii) in disclosing the price to customers.
The commisson notes that this subsection is not intended to alow affiliaste REPs to offer bundled
products, consisting of both eectric service and non-electric service, that have the effect of discounting

the price to best rate.
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AEP TDUs sad the terms of service document should also include a list of discretionary fees contained
within the TDU's tariff, because the TDU will be permitted to bill the REP for discretionary service fees

incurred by aretall customer.

AEP Energy Services said items specified in 825.475(c)(5)(L)-(N) should be included in the ™Y our
Rights as a Customer” disclosure rather than in the terms of service document. These items relate to

nondiscrimination and the availability of assstance programs for qudified low-income persons.

Consumer Commenters said the terms of service should contain no minimum contract term and no
pendty for a customer to terminate a contract after 30 days notice. They aso recommended: itemizing
costs reated to switching (specificaly specid meter reading fees, deposit requirements and charges
asociated with non-eectric sarvices, as goplicable); darifying that the billing methods set forth under
825.475(c)(5)(G) are the same as those used to produce the Electricity Facts label for that product;
ddeting switching fees from 825.475(c)(5)(H) and limiting late payment and collection codsts to
nonresidential  accounts, requiring a description of the provider's own anti-discrimination policy;
informing al customers about bill payment assistance; and describing the company's customer complaint
procedures. Consumer Commenters said limiting late payment and collection costs to nonresidentia

customers would make this provision consistent with §25.480(b).

Consumer Commenters supported 45-day advance notice for changes in terms and conditions,

contract, or terms of service. Additiondly, Consumer Commenters said any materid change should
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automatically cause the contract to revert to a month-to-month term so that customers who missed the
45-day window would ill have an opportunity to change providers. Consumer Commenters support
requiring that notice be given in a separate mailing, not as an insart to the bill, and support autometic

renewa clausesto be in effect for amaximum of 30 days.

The commission agrees with Consumer Commenters that 45 days advance notice of materid changesis
aopropriate and changes the rule accordingly. The commisson adso agrees with Consumer
Commenters that a materia change in the terms of the contract should give customers an opportunity to
change providers. Accordingly, the commisson adds a requirement that the notice shdl give the
customer the option to decline any materid change in the terms of service and cancd the contract
without pendty. The commission aso darifies that such a provison would not be required if the change
would be beneficid to the customer, such as a price decrease, or if the change is mandated by a
regulatory authority. The commission disagrees that such notice must be provided in a separate mailing,

but instead requires such notice to be conspicuoudly labeled.

AEP Energy Services supported the generd format specified for the Electricity Facts labdl, but wanted
to dlow REPs some flexibility in the gppearance. TXU Retall said the rule should provide flexibility for
REPs to provide their Electricity Facts labds dectronicdly, and should permit the adjustment of font
Szes S0 that alabd can fit onto a standard sheet of paper. EDF sought a clarification to specify that an
Electricity Facts label must be provided for each product offered by a REP. EDF aso said the label

should be digtributed monthly or quarterly, and should coincide with a customer's ability to shop. TXU
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Retall replied that updates and didribution more frequent than those currently required under
§25.475(e)(7) could create customer confusion and lead to increased compliance costs that would be

passed on to customers.

The commisson holds that a standard format will make it eeser for customers to compare product
offerings, and declines to make the changes suggested by AEP Energy Services and TXU Reall.
Increasing the length or the width of the labd is acceptable. Furthermore, the current wording of the
rule does not preclude offering an ectronic verson of the labe in the prescribed format, as long as a
printed verson is dso available. The language of subsections (¢)(1), (¢)(5)(B), (e)(3) and (€)(4) taken
together establish the intent of the commisson that an Electricity Facts labe must be specific to the
electricity product being offered to customers, and a separate label should be prepared for each
product. The commisson finds no compelling reason to require monthly or quarterly distribution of the
labd as a hilling insert as long as the labd is availdble to the customer upon request, as currently

provided in therule.

Shell said separate price disclosures for consumption levels of 500, 1000 and 1500 kWh per month will

be mideading to customers and lead to inaccurate pricing comparisons among REPs. Shdll suggested a
sngle price based on the actua average consumption of each class of customer in a TDU territory, as
determined by the commisson. Shdll sad different utilities can have different rate structures, which can
skew the results of rate comparisons. The company aso commented that "most consumers are unlikely

to know their monthly consumption, much less the intricacies of utility rate design.”
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The commisson disagrees with Shdll's assessment of customer awareness. Some customers —
especidly those who can modify their dectric consumption — may want a product that offers tangible
savings for conservation, and the Electricity Facts labd should make it easy for cusomers to compare

various products on such criteria The commission declines to make the change suggested by Shell.

Consumer Commenters suggested changing the heading "energy charge' to "comparison price.”
Consumer Commenters also said that for products priced according to time-of-day rates, price
disclosures should include the pesk rate, the off-peak rate, and the number of peak/off-peak hours used
in load profile assumption. Congstent with its comments with regard to standard month-to-month
contract terms, Consumer Commenters dso said items concerning minimum term and pendty for early
contract termination should not have to be addressed. In addition, Consumer Commenters suggested
adding an item to the label disclosing the REPs average wait time for cdls into the company's customer
sarvice center. AEP Energy Services, in reply, said issues regarding wait time were better addressed in
REP certification rather than the Electricity Facts labd. AEP Energy Services sad it may be more

important to a customer to have a question resolved quickly.

The commisson agrees with Consumer Commenters that adding off-pesk rates would add to a
customer's ability to compare products that vary seasondly or according to time-of-day use, and revises

the content of this portion of the label accordingly. In addition, the heading of this section is chan