NON CUSTODIAL

PARENTS

INTRODUCTION

This handbook addresses the legal challenges
faced by poor, unemployed or low-income, unmar-
ried Texas fathers. Many of these men are, or would
be if they were in better economic or social cir-
cumstances, interested in establishing a legal and
personal relationship with their child. Most unmar-
ried fathers want to be good parents and, to the
best of their ability, want to support their child

financially, emotionally, and physically.

NON CUSTODIAL PARENTS

Every day in the United States, thousands of chil-
dren are born to unmarried parents. Most of these
parents, like most married parents, heartily and
lovingly welcome their child into their lives and
into their world. However, parents who are young,
poor, unemployed, underemployed, or unable to
work face particularly complicated problems and
concerns.

The Center on Fathers, Families, and Public Policy,
in conjunction with the Office of Attorney General of
Texas, created this handbook to explain the Texas
child support system and to highlight the legal
processes involved in paternity establishment and
child support enforcement. Individuals in the situa-
tions outlined here would benefit from the assis-
tance of a lawyer.

EFFECT OF FEDERAL LAW

The federal welfare Personal Responsibility and
Work Opportunities Reconciliation Act (PRWORA) of
1996 has greatly affected the way that Texas con-
ducts paternity establishment and child support
enforcement. Alleged fathers, particularly those
who cannot afford legal advice, should be aware
that the federal government has set a goal of estab-
lishing paternity for at least 90 percent of all chil-
dren born out of wedlock. New federal and state
laws were designed to ensure that this goal is
reached, and the Texas child support enforcement
system is committed to reach this goal. For exam-
ple, Texas does not allow an unmarried man’s name
to be added to a birth certificate unless he has
signed a Voluntary Acknowledgment of Paternity
form or there has been a legal determination that
he is the father. In addition, welfare benefits can be
reduced if a child’s mother does not cooperate in
establishing paternity and obtaining support,
unless the mother has good cause.

Establishment of paternity for all children is a wor-
thy goal, and in the overwhelming majority of cases,
a legal finding of paternity is in the best interests of
all concerned: mother, father, and child. In situa-
tions where the alleged father is actually the bio-
logical father, these new laws will not have an
unjust impact. However, if a man does not under-
stand the meaning and possible consequences of
documents he signs, or if he is unable to compre-
hend legal processes, child support laws and poli-
cies could have an unintended result.
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LEGAL SERVICES

If they could afford to, most people would hire a lawyer to
handle matters as serious as establishing paternity and
setting child support orders. Such legal assistance is advis-
able in paternity cases, even if the alleged father does not
doubt that the child is his. However, the reality is that many
low-income, unmarried fathers cannot afford such servic-
es. The Genter on Fathers, Families, and Public Policy devel-
oped this handbook as a source of information for alleged
fathers and for social service professionals who are help-
ing those men with the paternity establishment and child
support enforcement systems.

The Child Support agency for the State of Texas is the Office
of the Attorney General. Attorneys from the Child Support
Division of the Office of the Attorney General represent the
interests of the State. However, child support services are
available to both custodial and non-custodial parents, from
the Attorney General’s Child Support Division upon request.

TEN THINGS YOU SHOULD
UNDERSTAND ABOUT THE
TEXAS CHILD SUPPORT SYSTEM

1. Know that your paternity or child support case will be
decided without your input if you fail to respond.

2. Understand that if you disagree with a decision made
by an administrative child support officer, you may
have the right to have a judge address the issue.

3. Know as much as you can about the child support
officer you meet with: his or her name, title, power
to make a decision, and power to change a decision.

4. Understand what you are signing.

9. Understand the consequences of signing a document
before you sign it.

6. Know that just because you are the legal father of a
child does not mean that you will have visitation with
or custody of that child unless you get a court order
granting you one of these.

7. Pay consistently if you can, even if the amount you
pay is below the order amount. Always keep records
of your payments.

8. Make sure that you explain and have some written
proof of your financial situation so that your child
support order can be set at a realistic amount.

9. Request a review and adjustment of your child
support payment from your child support case-
worker whenever you lose your job or your income
is reduced for whatever reasons, and make sure
that follow-up occurs.

10. Know that avoiding child support enforcement is
likely to make your situation worse.

PATERNITY ESTABLISHMENT

How can | be listed as the father on my

baby’s birth certificate?

Under Texas law, if you were married to the mother of the
child when the child was born, your name will automatical-
ly appear on the baby’s birth certificate as the father of the
child.

If you were not married to the mother of the child, there are
two ways to have your name added to the birth certificate:
1. By voluntarily signing an Acknowledgment of

Paternity form; or
2. By a court order.

What does “paternity” mean?

Both legally and biologically, the word paternity means the
identity of the father of a child. Except in rare circum-
stances, when a woman gives birth to a child, she is con-
sidered to be the legal mother of that child. Every child also
has a biological father. But if you were never married to the
mother of your child, Texas does not give you any rights or
responsibilities as the child’s father unless legal paternity
is established.

A'man is presumed to be the legal father of a child if he was
married to the mother at the time of the birth of the child.
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Unless paternity is established, a child born to an
unwed mother has no legal father.

How can the paternity of a child

be established?

In Texas there are two primary ways to establish
paternity for a child. Both parents can sign a legal
document to establish the paternity of the child.
This document is called an Acknowledgment of
Paternity. The second way to establish paternity is
through a court proceeding.

The decision to voluntarily acknowledge paternity
should not be taken lightly because it is an impor-
tant one for both you and your child. If you are
absolutely sure that you are the father of the child,
and the mother agrees, you should both voluntarily
acknowledge paternity. If you and the mother are
unable to reach an agreement about visitation with
the child or other rights such as the right to see
your child’s school or medical records, you will
have to go to court.

If a mother or the State claims that you are the
father of a child, you may want to take a genetic test
to make sure you are the biological father. A genet-
ic test is the best way to be absolutely sure that you
are the biological father of the child. Since the
1980s, very accurate genetic tests have been devel-
oped. If you are not sure that you are the father, you
should insist on a genetic test to determine
whether you are the father of the child. If the test
shows you are the father, the court will likely order
you to repay the cost of the test.

What if the mother and | want to establish
paternity as soon as the baby is born?

In Texas, if the mother of the child is not married,
paternity can be established in the hospital at the
time the baby is born by both of you signing an
Acknowledgment of Paternity (AOP) form. The AOP
may also be signed before the child is born. If both
parents have signed an AOP, no court proceeding on
the issue of paternity is needed, and you can be
held responsible for child support. You will also

have the right to seek a court order for visitation or
custody.

The decision to voluntarily acknowledge paternity
should not be taken lightly because it is an impor-
tant one for both you and your child. If you are
absolutely sure that you are the father of the child,
and the mother agrees, you should both voluntarily
acknowledge paternity.

If 1 do not establish paternity in the hospital,
can the mother and | do it later without going
to court?

Yes. You and your child’s mother can sign an
Acknowledgment of Paternity form at a later date. It
must include the signatures of both you and the
mother.

If you sign the form after the hospital has already
mailed the birth certificate, you will be charged a
fee for changing the birth certificate to include your
name as the father of the child. A completed
Acknowledgment of Paternity form should be sent
to the Bureau of Vital Statistics, 1100 W. 49th Street,
Austin, TX, 78756-3191. The Bureau of Vital Statistics
will not charge a fee to file this form.

After both parents have signed an AOP, no court
proceeding on the issue of paternity is needed, and
you can be held responsible for child support. You
will also have the right to seek a court order for vis-
itation or custody.

The decision to voluntarily acknowledge paternity
should not be taken lightly because it is an impor-
tant one for both you and your child. If you are
absolutely sure that you are the father of the child,
and the mother agrees, you should both voluntarily
acknowledge paternity.

I am under 18. If | sign an Acknowledgement of
Paternity form, will that make me the legal
father of the child?

Yes. Under the Texas voluntary acknowledgment
laws, a minor may sign an Acknowledgement of
Paternity.
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I was never married to the mother of my child,
and | am an undocumented immigrant. | want
to be declared the legal father of my child. What
should 1 do?

Your status as an undocumented immigrant does
not mean that you cannot be declared the legal
father of a child born in this country. To be declared
the legal father of your child, you and the mother of
the child can sign an AOP form.

If you sign the form after your child is born and the
hospital has already mailed the birth certificate,
you will be charged a fee to change the birth cer-
tificate to include your name as the father. A com-
pleted Acknowledgment of Paternity should be sent
to the Bureau of Vital Statistics, 1100 W. 49th Street,
Austin, TX, 78756-3191. The Bureau of Vital Statistics
will not charge a fee to file this form.

What if, after signing the Acknowledgment of
Paternity, | have reason to bhelieve | am

not the father?

If you sign an Acknowledgment of Paternity and you
later decide you may not be the father, there are
ways for you to withdraw your signing of the form.
However, this is most easily done within 60 days of
signing. After 60 days pass, the requirements for
withdrawing your name are more difficult to meet.
If, within 60 days after the form is filed with the
Bureau of Vital Statistics, one of you decides that
you want to withdraw this acknowledgment, you
have two options. The first option is to file a legal
document known as a Petition to Rescind. You may
only file a Petition to Rescind if you have not been
part of a court case concerning the child. If both
you and the mother agree that you are not the
father, after you file the Petition to Rescind, the
court will declare that you are not the father. If the
baby’s mother receives welfare benefits, the State
must also agree that you are not the father. If there
is not agreement as to whether you are the father,
the court will hold a hearing to determine whether
you are the father.

There is also a second option. If you are summoned
for a court proceeding about that child within 60
days of signing the Acknowledgment of Paternity,
you may ask the court to cancel the AOP. The court
will then decide whether to grant your request.

What if 60 days have passed since the mother
and | signed the voluntary Acknowledgment of
Paternity and I realize that 1 may not be the
biological father of the child?

If after the 60-day period expires, you no longer
believe that you are the child’s father, you will have
to go to court and file a lawsuit to contest the vol-
untary Acknowledgment of Paternity. To contest a
voluntary acknowledgment, you must prove that the
document was signed under conditions of fraud
(someone lied in signing the document), duress
(you were forced to sign), or mistake of fact (you
thought one thing and another thing is true).
Contesting an AOP will likely require the assistance
of an attorney.

Additionally, you must file a lawsuit to contest the
AOP within four years of the form’s filing.

What if the mother says |1 am the father but |
don’t think | am and we were never married?
If you do not think that you are the biological father
and you have not signed an Acknowledgment of
Paternity, a suit will be brought against you to
establish that you are the father. The mother, child,
or government can sue to establish whether you
are the biological father.

In Texas, if you refuse to go to court after being
served for a paternity hearing, the court can
declare you to be the father of the child. This order
is called a default order and may include an order
to pay child support.

Why would a mother force me to go through
the legal process of establishing that

I am the father?

In some cases the mother must establish that you
are the legal father of her child because the State
requires her to in order to receive financial assis-
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tance. She must cooperate in helping the State estab-
lish who is the father of the child, or the State will
decrease the amount of support that it gives her.

Having a legal determination of who is the father of
a child offers many benefits to everyone involved.
For instance, the child will only be entitled to child
support if a legal father has been named. In addi-
tion, you will only have the right to ask a court for
visitation if you are determined to be the legal
father. And the mother, by establishing paternity,
will be able to receive financial assistance to help
care for your child.

What happens when | go to court for a paterni-
ty case?

You will first receive a document from the court. It
is very important that you read and understand
everything in this document.

When you appear in court, it will most likely be in
front of a judge or a child support master. The
court is supposed to provide an interpreter at no
charge for any father who does not speak English,
or for a father who is deaf.

In the court proceeding, you will be asked whether
you admit to paternity or not. If you admit to pater-
nity, a judgment will be entered and child support
may be immediately ordered, or support may be
ordered at a later hearing. If you deny paternity, a
paternity test will likely be ordered.

If a paternity test is ordered, you, the mother, and
your child must all appear for the test. If you fail to
appear to take a court-ordered paternity test, the
court may hold you in contempt. If there is suffi-
cient proof, the court may also enter a default judg-
ment declaring you to be the father.

Can this be handled without going to court?

Instead of going to court, paternity can be estab-
lished and child support set administratively in a
Child Support office through the Child Support
Review Process (CSRP). If you have not acknowl-
edged paternity, you have the right to ask for a

genetic test. Paternity tests can also be ordered if
there is doubt about the biological father’s identity.
No one has to appear in court if there is an agree-
ment concerning custody, visitation, and support,
and everyone signs the agreed order.

What should | expect if a mother claims | am
the father of a child, but 1 say I’'m not and she
takes me to court?

Every case is different and there is no magic list for
what you can expect if parents disagree on paterni-
ty and a lawsuit is filed.

If you can afford one, you have the right to be rep-
resented by an attorney at any stage of a paternity
trial. If the mother can afford one, she has the right
to be represented by an attorney at any stage of a
paternity trial. The child support attorney from the
Office of the Attorney General represents the inter-
est of the State.

A big part of any paternity suit is the genetic test. At
this point, most likely you will have already had that
test. You, the State, or any other party has the right
to request a paternity test. The government may
pay for the test. However, if it is determined that
you are the father, the court may order that you
repay the government for the cost of the test.

If the court determines that you are the father of
the child, you will be ordered to pay child support.
If you request custody or visitation, the court is
required to consider your wishes. If you wish to
spend time with your child, it is important that you
request this from the court.

How important are genetic tests in paternity
cases?

The results of the genetic test will determine what
the court rules as to whether you are the father of
the child. If the genetic test excludes you as the pos-
sible father, the court will rule that you are not the
father. If the genetic test indicates that there is a 99
percent or better chance that you are the father,
you will have the burden to prove that you are not
the father.
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She says it is not my baby and she won’t let me
have visitation. What should | do?

If you are not married to the mother of your child
and paternity has not been established, you can file
a petition with the court that you be declared the
child’s legal father. If you can afford one, you have
the right to be represented by an attorney at any
stage of a paternity trial. If the mother can afford
one, the mother also has the right to be represent-
ed by an attorney at any stage of a paternity trial.
The child support attorney from the Office of the
Attorney General represents the interest of the
State. You may ask the Child Support Division of the
Office of the Attorney General to begin the court
process of having you declared the legal father of
the child.

You should begin by requesting a genetic test for
the mother, the child, and yourself. If you request
the tests, the court will order each of you to take
one. If a court orders or the parties agree to genet-
ic tests, the results of these tests will be a part of
the paternity trial.

If the court determines you are the legal father of
the child, you will be responsible for child support.
You will also have the right to request custody or
visitation orders from the court. If you wish to
spend time with your child, it is important that you
make this request.

I am not married to a woman who is pregnant
with my child. Could someone else adopt the
baby without my permission?

Yes. Texas law requires unmarried fathers to act
very promptly to establish that they are a baby’s
father to avoid losing their rights if the child is put
up for adoption. Unmarried fathers who have not
legally established paternity should register with
the state’s registry of paternity located at the
Bureau of Vital Statistics. To legally establish pater-
nity means that you have filed an Acknowledgment
of Paternity or had a court determine that you are
the father of the child. You can register before the
baby is born. But you must register no later than 31
days after the birth of the child. You will not be

charged any money for registering with the state’s
registry of paternity.

Not registering can have serious consequences. It
may lead to your parental rights being terminated
if you cannot be located.

If you do not register, you will be notified of a poten-
tial adoption only if you have filed a suit to establish
paternity before your parental rights are terminated.

I was worried that the mother of my child
would place our child up for adoption. | regis-
tered with the paternity registry within 31 days
of the child’s birth. Is there anything else that |
need to do to make sure that my parental
rights are not terminated so that she cannot
place the child for adoption?

Yes. You should be sure to notify the paternity reg-
istry any time there is a change in any of the infor-
mation you provided to the registry. In particular,
you should inform the paternity registry anytime
you change your address.

If you do not tell the paternity registry of your
changed address, the mother of your child may be
able to get a court order to terminate your parental
rights without your knowing about it. The mother
would be able to do this because she was not able
to provide you with the required notification. Once
your parental rights are terminated, your child may
be adopted without your receiving notice or having
the right to object to this adoption.

What are the legal benefits of establishing
paternity for an unwed father?

If you have not been declared the legal father, you
have no legal right to seek custody or visitation with
your child.

Once paternity has been established, you become
the legal father of that child, with all of the rights
and responsibilities of a father who was married to
the mother. The Texas child support agency cannot
help you obtain visitation with or custody of your
child. There is no guarantee of the right to custody
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or visitation, but you have the right to raise the
issue of custody and visitation in court.

If you sign an Acknowledgment of Paternity, you
may go to court to ask for custody of or visitation
with the child. If you establish paternity through the
court system, the court is required to consider your
wishes concerning visitation and custody. You
should ask the court to order specific days and
hours you can be with the child.

Establishing paternity also helps children. Your
child might be entitled to Social Security, veteran’s
benefits or health insurance. Establishing paternity
helps to ensure your child’s eligibility for these ben-
efits.

What are the legal consequences

of establishing paternity for an unwed father?

If you are declared the legal father of a child, you
will most likely be required to pay child support. If
you do not get a child support order when you are
made the legal father, there will likely be an order
at another hearing or at some time in the future.
Unless you have sole custody of the child, you will
be responsible for child support. You may also be
responsible for some of the costs of the mother’s
pregnancy, the child’s health care expenses,
retroactive child support, and other costs.

In Texas, many penalties can be assessed against a
father who does not pay child support. Some of
these penalties include: posting your picture in pri-
vate and public locations and in the news, revoking
your driver’s license, taking your tax refunds, deny-
ing occupational licenses, denying you state loans
or grants, referring you to private collection agen-
cies, reporting you to a consumer reporting agency,
or placing you in jail.

You will also be required to pay interest at the rate
of 6 percent per year on any past due child support.
Before January 1, 2002, any parent who was late in
paying court-ordered child support was charged 12
percent per year.

CHILD SUPPORT

How do | make my child support payments?
The usual method for payment of child support is to
have money taken directly from your paycheck and
sent to the local child support registry or the state
disbursement unit. If a court orders your employer
to take money out of your paycheck for child sup-
port or medical support, your employer must, by
law, do so. Texas employers can charge up to $10
each month to withhold money from your paycheck
for child support, but your employer cannot dis-
criminate against you because of the child support
withholding procedure.

How does the court decide how much child sup-
port | should pay?

Texas has established a formula to calculate what
amount a non-custodial parent should pay for child
support. If your net monthly income is less than
$6000, Texas law has established the following
guidelines for child support payments. The amount
withheld is based on your net income each month.
+ 20 percent for one child

+ 25 percent for two children

+ 30 percent for three children

+ 35 percent for four children

+ 40 percent for five children

+ Not less than 40 percent for six children

Special rules apply in cases of split or joint place-
ment or multiple children in different households. If
a court believes that you are not making as much
money as you should, the child support amount
may be based on your earning potential. This is
income that you could potentially earn.

I have children who have different mothers.
We are going hefore the court to determine
the amount of support that | should pay to

one of the mothers of my children. How

will the court determine the amount of

child support that | owe?

A different formula may apply to determine the
amount of support when you have children in dif-
ferent households. It is important that you let the
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judge, child support master, or child support
review officer know that you support other children
who have a different mother.

What if | cannot afford to pay the amount that
is determined by the child support guidelines?
A parent may ask the court to award an amount
greater or less than what would be determined by
the child support guidelines. To do this, you must
convince a court that the guidelines are unjust or
inappropriate in your case. In determining whether
the amount of child support determined by the
guidelines is inappropriate or unjust, the court will
look at many factors. Among the factors the court
will consider are the age and needs of the child,
child care expenses incurred by you or the child’s
mother in order to work, or any other factor con-
sistent with the best interest of the child.

In Texas, the parties may sign a written agreement
that differs from the child support guidelines. If the
child’s mother receives welfare benefits, the child
support attorney will also have to agree to the
amount that differs from the child support guide-
lines. It may be difficult to get a child support attor-
ney to agree to this. If the court agrees with the par-
ties’ decision concerning the amount of child sup-
port, the court will enter the agreement as an
enforceable order of the court. However, the court
must find that the written agreement serves the
best interest of the child.

Child support generally continues until the child’s
18th birthday or until the child graduates from high
school, whichever occurs later.

How did the court determine the amount of
child support | owe if | was not there and they
did not know my income?

If you do not show up, a child support order can still
be entered. If your income is not known, the sup-
port order will be based on you having a job that
pays the federal minimum wage and working 40
hours per week.

Why is the amount | owe greater than my week-
ly child support amount?

In Texas, there are many reasons that the amount
of money you owe each week can be greater than
your weekly child support amount.

First, the weekly amount you pay may be more than
what is stated in your order because you have fall-
en behind in paying your child support. When you
fall behind in your child support, you will not only
have to pay your current amount of support but
also an additional amount to begin to cover what
you were unable to pay in the past. You will also be
charged interest at the rate of 6 percent per year
on any past due child support.

You may also be charged with the costs of the moth-
er’s medical bills during her pregnancy, the child’s
health care expenses, the costs of paternity tests,
attorney’s fees, and other costs. In addition, you
may be charged up to $10 every month that your
employer takes money from your paycheck to pro-
vide support.

All of these costs may be added to the amount that
you owe each month.

What if 1 want to decrease the amount of my
child support payment because things have
changed in my life, and | want to do this with-
out relying on the Child Support Division of the
Attorney General’s office?

To get a change in the amount of support you pay,
you must obtain an order from the judge or child
support master. It is best to get a lawyer, if you can
afford one, to handle your attempt to change the
amount of child support you pay.

In Texas, the parties may agree to change the
amount of child support that is being paid. If the
child’s mother receives welfare benefits, the child
support attorney will also have to agree to any
amount that differs from the child support guide-
lines. It may be difficult to get a child support attor-
ney to agree to this. In addition, the court must
agree to the change. If the court does not think the
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change is in the best interest of the child, the court
will not approve the agreement.

At a hearing, the child support master or judge
may modify the amount of child support you pay in
two situations:

« if there has been a substantial change in
circumstances that affects your ability to pay
child support, or

« if it has been three years since the child support
order was created or modified and the amount
you pay differs by 20 percent or $100 from the
amount you would pay based on your current
income according to the child support guidelines.

The child support master or judge cannot reduce
the amount you already owe. Many non-custodial
fathers believe that if they get behind at a time
when they are legitimately unable to make a pay-
ment, what they owe can later be reduced or dis-
counted by the court when an explanation is given.
However, if you wait to explain your changed cir-
cumstances, the court will be unable to reduce the
back payments you owe. So it is very important that
you notify the court immediately, provide proof of
the reduction in income, and ask that your pay-
ments be reduced accordingly. If you do this, the
court may temporarily or permanently reduce the
amount of future payments.

What if | directly pay for things that my child
needs, such as diapers, instead of paying the
money through the child support agency as
required by the court order?

[t is unlikely that any payments other than those
required by the court will count as payment of child
support. If you give the child or the child’s mother
something directly, you will still owe the full amount
of court-ordered child support. The court will likely
consider what you give to the mother to be a gift to
the child.

What if | lose my job or 1 am unable to pay
child support?

If you lose your job, make less money than you used
to, or become physically disabled and unable to
earn an income, you should notify the court imme-
diately. However, simply telling the court clerk or
the Child Support Division of the Office of the
Attorney General is not enough to reduce the
amount of child support you owe. You must obtain
an order from the judge or child support master. It
is best to get a lawyer, if you can afford one, to han-
dle your attempt to change the amount of child sup-
port you owe.

Many noncustodial fathers believe that if they get
behind at a time when they are legitimately unable
to make a child support payment, what they owe
can later be reduced or discounted by the court
when an explanation is given. However, if you wait
to explain your changed circumstances, the court
will be unable to reduce the back payments you
owe. It is very important that you notify the court
immediately, provide proof of the reduction in
income, and ask that your payments be reduced
accordingly. If you do this, the court may temporar-
ily or permanently reduce the amount of future
payments.

At a hearing, the child support master or judge may
modify the amount of child support you pay in two
situations:

« if there has been a substantial change in
circumstances that impacts your ability to pay
child support, or

« if it has been three years since the child support
order was created or modified and the amount
you pay differs by 20 percent or $100 from the
amount you would pay based on your current
income according to the child support guidelines.

The court may also order you to seek employment
or participate in an employment-training program,
such as those offered by the Texas Workforce
Commission.
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Are there any services available to help me get
a job so that I can pay my child support?

The Attorney General’s Child Support Division can
direct you toward sKkills training and job placement
services through the Texas Workforce Commission.
The child support agency may also help you with
referrals to education or literacy classes and coun-
seling services for substance abuse or for parent-
ing skills. In many cases, the court will order a
father who is behind on his child support payments
to take part in one or more of these services. Your
child support case worker may ask or require you
to attend the program, but you should find out
whether you are being ordered to attend. If you
have been ordered to attend any of these programs
and you do not complete them, your driver’s license
may be suspended.

Can | be put in jail for not paying child support?
Yes. You may be placed in jail for up to six months
for not paying child support. The legal basis for
placing you in jail is “contempt of court.” Contempt
of court is a legal term that means you are not fol-
lowing a court order. You may also be fined up to
$500 for each violation and have to pay attorney’s
fees and court costs.

You have the right to be represented by an attorney

throughout a contempt proceeding. If two condi-

tions are satisfied, you also have the right for the

government to provide you with that attorney free

of charge:

* You must prove that your income is very low or
you have no income; and

* The result of the hearing must be that you are
likely to be placed in jail.

In some cases, the law allows you to be imprisoned
for a specific amount of time and/or pay a fine. This
happens when you are criminally prosecuted and
imprisoned for nonpayment, which is a felony. As of
September 1, 1999, a felony conviction is sufficient
to deport someone who is not a citizen of the United
States.

How will my being placed in jail affect the
amount of support | owe for the time | am
incarcerated?

Your child support order will continue while you
are in jail. You will need to petition the court to ask
for a reduction in your child support amount based
on what you can earn while in jail or in prison. While
this may be difficult, it is extremely important that
you try to do this. It is up to the court to determine
whether to decrease your child support because
you have been imprisoned.

Many non-custodial fathers believe that if they get
behind at a time when they are legitimately unable
to make a payment, what they owe can later be
reduced or discounted by the court when an expla-
nation is given. However, if you wait to explain your
changed circumstances, the court will be unable to
reduce the back payments you owe. It is very impor-
tant that you notify the court immediately, provide
proof of the reduction in income, and ask that your
payments be reduced accordingly. If you do this, the
court may temporarily or permanently reduce the
amount of future payments.

My child support order was reduced during my
prison term. When | get released from prison,
what might happen to the amount of money
that I will owe in child support?

If your child support order has been reduced or
suspended while you are in prison, your release is
considered a material and substantial change in
circumstances. When there is a material and sub-
stantial change in circumstance, the court must
change your child support order. As a result, the
amount you pay in child support will likely increase
to reflect your earning capacity after your release
from prison.

Before there will be an increase in your child
support amount, the court will have to be asked
and agree to change the amount of child support
you owe.
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How can | have custody of or visitation

with my child?

If you are separated from or have never lived with
the mother of your child, you will need a court
order to determine custody and visitation arrange-
ments. The Child Support Division of the Attorney
General’s office cannot help you obtain an order for
visitation or custody. It is best, if you can afford it,
to get an attorney to handle these issues. If you can-
not afford an attorney, you may do this without an
attorney.

If you can make a custody and visitation arrange-
ment with the mother of your child, it is best that
you do this. If the two of you agree, the court will
likely provide a legal order for that arrangement. If
the court believes that the arrangement you have
made is not in the best interest of the child, the
court may ask you both to come up with another
arrangement or may make an arrangement that
the court believes is in the best interest of the child.
If you cannot come to an agreement with the moth-
er of your child, it will be up to a court to determine
the custody and visitation arrangements for the
child. In determining visitation and custody, the
court will consider all facts relevant to the best
interest of the child. Among the factors a court typ-
ically looks at are the wishes of the parents, the
wishes of an older child, or any other matter that
the court feels affects its decision as to what is in
the best interest of the child.

Does domestic violence factor into a court’s
decision concerning custody of or visitation
with a child?

The court will look at all factors relevant to the
best interest of the child in determining custody or
visitation.

One factor the court will look at is whether either
parent engaged in or if there have been allegations
of domestic abuse of the other parent of the child.
Another factor the court will consider is any
instance of child abuse.

If the child’s mother interferes with

visitation, may | refuse to pay court-

ordered child support?

No. You must pay your court-ordered child support
regardless of whether you have access to the child
for visitation.

How does not paying my child support affect my
right to see my child?

Child support and visitation are separate issues.
Your not paying child support should not affect your
ability to see your child. When faced with the ques-
tion of whether or not to allow you to see your child,
a court will only be concerned with the best inter-
est of the child.

There are many penalties that the court will likely
apply to you for not paying child support. Some of
these penalties include: posting your picture in pri-
vate and public locations and in the news, revoking
your driver’s license, taking your tax refunds, deny-
ing occupational licenses, denying you state loans
or grants, referring you to private collection agen-
cies, reporting you to a consumer reporting agency,
or placing you in jail.

Another Texas penalty for not paying child support
is that you will be required to pay interest at the
rate of 6 percent per year on any past-due child
support. Before January 1, 2002, any parent who
was late in paying court-ordered child support was
charged 12 percent per year.
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CONTACT INFORMATION

BY US MAIL

Office of the Attorney General
Child Support Division

P. 0. Box 12017

Austin, TX 78711-2017

ON THE INTERNET
Web site - www.oag.state.tx.us
E-mail - child.support@oag.state.tx.us

BY TELEPHONE

REGIONAL CALL GENTERS AND
ADMINISTRATIVE OFFICES
Harris County: (713) 243-7100
Dallas/Tarrant County: (972) 339-3100
Bexar County: (210) 841-8450
Travis County: (512) 514-7000
Lubbock: (806) 765-0094
McAllen: (956) 682-5581

Tyler: (903) 595-6900

El Paso: (915) 779-2388

24 HOUR PAYMENT AND CASE STATUS
INFORMATION: (300) 252-8014

FOR THE DEAF AND HARD OF HEARING
(800) 572-2686 (TTY)

(512) 460-6417 (TTY)

Center on fathers, families,

and public policy

Scott Sussman and Jacquelyn Boggess
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