STATUTORY REFERENCES
(updated as of 09-01-07)

Penal Code, §21.11. Indecency With a Child.

(a) A person commits an offense if, with a child younger than 17 years and not the person's spouse, whether
the child is of the same or opposite sex, the person:

(1) engages in sexual contact with the child or causes the child to engage in sexual contact; or
(2) with intent to arouse or gratify the sexual desire of any person:

(A) exposes the person's anus or any part of the person's genitals, knowing the child is
present; or

(B) causes the child to expose the child's anus or any part of the child's genitals.
(b) It is an affirmative defense to prosecution under this section that the actor:
(1) was not more than three years older than the victim and of the opposite sex;
(2) did not use duress, force, or a threat against the victim at the time of the offense; and
(3) at the time of the offense:

(A) was not required under Chapter 62, Code of Criminal Procedure to register for life as
a sex offender; or

(B) was not a person who under Chapter 62 had a reportable conviction or adjudication
for an offense under this section.

(c) In this section, "sexual contact" means the following acts, if committed with the intent to arouse or
gratify the sexual desire of any person:

(1) any touching by a person, including touching through clothing, of the anus, breast, or any part
of the genitals of a child; or

(2) any touching of any part of the body of a child, including touching through clothing, with the
anus, breast, or any part of the genitals of a person.

(d) An offense under Subsection (a)(1) is a felony of the second degree and an offense under Subsection
(@)(2) is a felony of the third degree.

Penal Code, §22.011. Sexual Assault.
() A person commits an offense if the person:
(1) [Language not relevant]

(2) intentionally or knowingly:



(A) causes the penetration of the anus or female sexual organ of a child by any means;
(B) causes the penetration of the mouth of a child by the sexual organ of the actor;

(C) causes the sexual organ of a child to contact or penetrate the mouth, anus, or sexual
organ of another person, including the actor;

(D) causes the anus of a child to contact the mouth, anus, or sexual organ of another
person, including the actor; or

(E) causes the mouth of a child to contact the anus or sexual organ of another person,
including the actor.

(b) [Language not relevant]

(c) In this section:
(1) "Child" means a person younger than 17 years of age who is not the spouse of the actor.
(2) “Spouse” means a person who is legally married to another.
(3)-(5) [Language not relevant]

(d) It is a defense to prosecution under Subsection (2)(2) that the conduct consisted of medical care for the
child and did not include any contact between the anus or sexual organ of the child and the mouth, anus, or sexual
organ of the actor or a third party.

(e) Itisan affirmative defense to prosecution under Subsection (a)(2) that:
(1) the actor was not more than three years older than the victim and at the time of the offense:

(A) was not required under Chapter 62, Code of Criminal Procedure, to register for life as
a sex offender; or

(B) was not a person who under Chapter 62, Code of Criminal Procedure, had a
reportable conviction or adjudication for an offense under this section; and

(2) the victim:
(A) was a child of 14 years of age or older; and
(B) was not a person whom the actor was prohibited from marrying or purporting to
marry or with whom the actor was prohibited from living under the appearance of being married under Section
25.01.
(f) An offense under this section is a felony of the second degree, except that an offense under this
section is a felony of the first degree if the victim was a person whom the actor was prohibited from marrying or

purporting to marry or with whom the actor was prohibited from living under the appearance of being married under
Section 25.01.

Penal Code §822.021 Aggravated Sexual Assault
(a) A person commits an offense:

(1) if the person:



Q) if:

(A) intentionally or knowingly:

(i) causes the penetration of the anus or female sexual organ of another person
by any means, without that person's consent;

(ii) causes the penetration of the mouth of another person by the sexual organ of
the actor, without that person's consent; or

(iii) causes the sexual organ of another person, without that person's consent, to
contact or penetrate the mouth, anus, or sexual organ of another person, including
the actor; or

(B) intentionally or knowingly:

(i) causes the penetration of the anus or female sexual organ of a child by any
means;

(if) causes the penetration of the mouth of a child by the sexual organ of the
actor;

(iii) causes the sexual organ of a child to contact or penetrate the mouth, anus, or
sexual organ of another person, including the actor;

(iv) causes the anus of a child to contact the mouth, anus, or sexual organ of
another person, including the actor; or

(v) causes the mouth of a child to contact the anus or sexual organ of another
person, including the actor; and

(A) the person:

(i) causes serious bodily injury or attempts to cause the death of the victim or
another person in the course of the same criminal episode;

(ii) by acts or words places the victim in fear that death, serious bodily injury, or
kidnapping will be imminently inflicted on any person;

(iii) by acts or words occurring in the presence of the victim threatens to cause
the death, serious bodily injury, or kidnapping of any person;

(iv) uses or exhibits a deadly weapon in the course of the same criminal episode;

(v) acts in concert with another who engages in conduct described by
Subdivision (1) directed toward the same victim and occurring during the course of the
same criminal episode; or

(vi) administers or provides flunitrazepam, otherwise known as rohypnol,
gamma hydroxybutyrate, or ketamine to the victim of the offense with the intent of
facilitating the commission of the offense;

(B) the victim is younger than 14 years of age; or



(C) the victim is 65 years of age or older.
Penal Code, §43.01. Definitions.
(used in Family Code, §261.001(1)(G))
In this subchapter:

(1) "Deviate sexual intercourse™ means any contact between the genitals of one person and the mouth or
anus of another person.

(2) [Language not relevant]

(3) "Sexual contact" means any touching of the anus, breast, or any part of the genitals of another person
with intent to arouse or gratify the sexual desire of any person.

(4) "Sexual conduct" includes deviate sexual intercourse, sexual contact, and sexual intercourse.
(5) "Sexual intercourse™ means any penetration of the female sex organ by the male sex organ.
FAMILY CODE, CHAPTER 261.
INVESTIGATION OF REPORT OF CHILD ABUSE OR NEGLECT,
SUBCHAPTER A. GENERAL PROVISIONS
§261.001. Definitions.
(1) "Abuse" includes the following acts or omissions by a person:

(A) mental or emotional injury to a child that results in an observable and material impairment in
the child's growth, development, or psychological functioning;

(B) causing or permitting the child to be in a situation in which the child sustains a mental or
emotional injury that results in an observable and material impairment in the child's growth, development,
or psychological functioning;

(C) physical injury that results in substantial harm to the child, or the genuine threat of substantial
harm from physical injury to the child, including an injury that is at variance with the history or explanation
given and excluding an accident or reasonable discipline by a parent, guardian, or managing or possessory
conservator that does not expose the child to a substantial risk of harm;

(D) failure to make a reasonable effort to prevent an action by another person that results in
physical injury that results in substantial harm to the child;

(E) sexual conduct harmful to a child's mental, emotional, or physical welfare, including conduct
that constitutes the offense of continuous sexual abuse of young child or children under Section 21.02,
Penal Code, indecency with a child under Section 21.11, Penal Code, sexual assault under Section 22.011,
Penal Code, or aggravated sexual assault under Section 22.021, Penal Code;

(F) failure to make a reasonable effort to prevent sexual conduct harmful to a child;



(G) compelling or encouraging the child to engage in sexual conduct as defined by Section 43.01,
Penal Code;

(H) causing, permitting, encouraging, engaging in, or allowing the photographing, filming, or
depicting of the child if the person knew or should have known that the resulting photograph, film, or
depiction of the child is obscene as defined by Section 43.21, Penal Code, or pornographic;

(1) the current use by a person of a controlled substance as defined by Chapter 481, Health and
Safety Code, in a manner or to the extent that the use results in physical, mental, or emotional injury to a
child;[ef]

(J) causing, expressly permitting, or encouraging a child to use a controlled substance as defined
by Chapter 481, Health and Safety Code; or

(K) causing, permitting, encouraging, engaging in, or allowing a sexual performance by a child as
defined by Section 43.25, Penal Code.

(2) "Department"” means the Department of Family and Protective Services.

(3) "Designated agency" means the agency designated by the court as responsible for the protection of
children.

(4) "Neglect" includes:

(A) the leaving of a child in a situation where the child would be exposed to a substantial risk of
physical or mental harm, without arranging for necessary care for the child, and the demonstration of an
intent not to return by a parent, guardian, or managing or possessory conservator of the child,;

(B) the following acts or omissions by a person:

(i) placing a child in or failing to remove a child from a situation that a reasonable person
would realize requires judgment or actions beyond the child's level of maturity, physical condition,
or mental abilities and that results in bodily injury or a substantial risk of immediate harm to the
child;

(i) failing to seek, obtain, or follow through with medical care for a child, with the
failure resulting in or presenting a substantial risk of death, disfigurement, or bodily injury or with
the failure resulting in an observable and material impairment to the growth, development, or
functioning of the child;

(iii) the failure to provide a child with food, clothing, or shelter necessary to sustain the
life or health of the child, excluding failure caused primarily by financial inability unless relief
services had been offered and refused;

(iv) placing a child in or failing to remove the child from a situation in which the child
would be exposed to a substantial risk of sexual conduct harmful to the child; or

(v) placing a child in or failing to remove the child from a situation in which the child
would be exposed to acts or omissions that constitute abuse under Subdivision (1)(E), (F), (G),
(H), or (K) committed against another child; or

(C) the failure by the person responsible for a child's care, custody, or welfare to permit the child
to return to the child's home without arranging for the necessary care for the child after the child has been
absent from the home for any reason, including having been in residential placement or having run away.



(5) "Person responsible for a child's care, custody, or welfare” means a person who traditionally is
responsible for a child's care, custody, or welfare, including:

(A) a parent, guardian, managing or possessory conservator, or foster parent of the child,;
(B) a member of the child's family or household as defined by Chapter 71;

(C) a person with whom the child's parent cohabits;

(D) school personnel or a volunteer at the child's school; or

(E) personnel or a volunteer at a public or private child-care facility that provides services for the
child or at a public or private residential institution or facility where the child resides.

(6) "Report" means a report that alleged or suspected abuse or neglect of a child has occurred or may
occur.

(7) "Board" means the Board of Protective and Regulatory Services.
(8) “Born addicted to alcohol or a controlled substance” means a child:

(A) who is born to a mother who during the pregnancy used a controlled substance, as defined by
Chapter 481, Health and Safety Code, other than a controlled substance legally obtained by prescription, or
alcohol; and

(B) who, after birth as a result of the mother's use of the controlled substance or alcohol:
(i) experiences observable withdrawal from the alcohol or controlled substance;

(ii) exhibits observable or harmful effects in the child's physical appearance or
functioning; or

(iii) exhibits the demonstrable presence of alcohol or a controlled substance in the child's
bodily fluids.

8261.101. Persons Required to Report; Time to Report.

(a) A person having cause to believe that a child's physical or mental health or welfare has been adversely
affected by abuse or neglect by any person shall immediately make a report as provided by this subchapter.

(b) If a professional has cause to believe that a child has been abused or neglected or may be abused or
neglected, or that a child is a victim of an offense under Section 21.11, Penal Code, and the professional has cause to
believe that the child has been abused as defined by Section 261.001 or 261.401, the professional shall make a report
not later than the 48th hour after the hour the professional first suspects that the child has been or may be abused or
neglected or is a victim of an offense under Section 21.11, Penal Code. A professional may not delegate to or rely on
another person to make the report. In this subsection, "professional™ means an individual who is licensed or certified
by the state or who is an employee of a facility licensed, certified, or operated by the state and who, in the normal
course of official duties or duties for which a license or certification is required, has direct contact with children. The
term includes teachers, nurses, doctors, day-care employees, employees of a clinic or health care facility that
provides reproductive services, juvenile probation officers, and juvenile detention or correctional officers.

(c) The requirement to report under this section applies without exception to an individual whose personal
communications may otherwise be privileged, including an attorney, a member of the clergy, a medical practitioner,



a social worker, a mental health professional, and an employee of a clinic or health care facility that provides
reproductive services.

(d) Unless waived in writing by the person making the report, the identity of an individual making a report
under this chapter is confidential and may be disclosed only:

(1) as provided by Section 261.201; or

(2) to a law enforcement officer for the purposes of conducting a criminal investigation of the
report.

§261.102. Matters to be Reported.

A report should reflect the reporter's belief that a child has been or may be abused or neglected or has died of abuse
or neglect.

Sec. 261.103. Report Made to Appropriate Agency.
(a) Except as provided by Subsections (b) and (c) and Section 261.405, a report shall be made to:
(1) any local or state law enforcement agency;
(2) the department

(3) the state agency that operates, licenses, certifies, or registers the facility in which the alleged
abuse or neglect occurred; or

(4) the agency designated by the court to be responsible for the protection of children.

(b) A report may be made to the Texas Youth Commission instead of the entities listed under Subsection (a)
if the report is based on information provided by a child while under the supervision of the commission concerning
the child’s alleged abuse of another child.

(c) Notwithstanding Subsection (a), a report, other than a report under Subsection (a)(3) or Section 261.405,
must be made to the department if the alleged or suspected abuse or neglect involves a person responsible for the
care, custody, or welfare of the child.

8261.104. Contents of Report.
The person making a report shall identify, if known:
(1) the name and address of the child;
(2) the name and address of the person responsible for the care, custody, or welfare of the child; and
(3) any other pertinent information concerning the alleged or suspected abuse or neglect.
§261.105. Referral of Report by Department or Law Enforcement.

(@) All reports received by a local or state law enforcement agency that allege abuse or neglect by a person
responsible for a child's care, custody, or welfare shall be referred immediately to the department or the designated
agency.



(b) The department or designated agency shall immediately notify the appropriate state or local law
enforcement agency of any report it receives, other than a report from a law enforcement agency, that concerns the
suspected abuse or neglect of a child or death of a child from abuse or neglect.

(c) In addition to notifying a law enforcement agency, if the report relates to a child in a facility operated,
licensed, certified, or registered by a state agency, the department shall refer the report to the agency for
investigation.

(d) If the department initiates an investigation and determines that the abuse or neglect does not involve a
person responsible for the child's care, custody, or welfare, the department shall refer the report to a law
enforcement agency for further investigation.

(e) In cooperation with the department, the Texas Youth Commission by rules shall adopt guidelines for
identifying a report made to the commission under Section 261.103(b) that is appropriate to refer to the department
or a law enforcement agency for investigation. Guidelines adopted under this subsection must require the
commission to consider the severity and immediacy of the alleged abuse or neglect of the child victim.

8261.1055. Notification of District Attorneys.

(a) A district attorney may inform the department or designated agency that the district attorney wishes to
receive notification of some or all reports of suspected abuse or neglect of children who were in the county at the
time the report was made or who were in the county at the time of the alleged abuse or neglect.

(b) If the district attorney makes the notification under this section, the department or designated agency
shall, on receipt of a report of suspected abuse or neglect, immediately notify the district attorney as requested and
the department or designated agency shall forward a copy of the reports to the district attorney on request.

8261.106. Immunities.

(a) A person acting in good faith who reports or assists in the investigation of a report of alleged child abuse
or neglect or who testifies or otherwise participates in a judicial proceeding arising from a report, petition, or
investigation of alleged child abuse or neglect is immune from civil or criminal liability that might otherwise be
incurred or imposed.

(b) Immunity from civil and criminal liability extends to an authorized volunteer of the department or a law
enforcement officer who participates at the request of the department in an investigation of alleged or suspected
abuse or neglect or in an action arising from an investigation if the person was acting in good faith and in the scope
of the person's responsibilities.

(c) A person who reports the person's own abuse or neglect of a child or who acts in bad faith or with
malicious purpose in reporting alleged child abuse or neglect is not immune from civil or criminal liability.

§261.107 FALSE REPORT Criminal Penalty; Civil Penalty

(a) A person commits an offense if, with the intent to deceive, the person knowingly makes a report as
provided in this chapter that is false. An offense under this subsection is a state jail felony unless it is shown on the
trial of the offense that the person has previously been convicted under this section, in which case the offense is a
felony of the third degree.

(b) A finding by a court in a suit affecting the parent-child relationship that a report made under this chapter
before or during the suit was false or lacking factual foundation may be grounds for the court to modify an order
providing for possession of or access to the child who was the subject of the report by restricting further access to
the child by the person who made the report.



(c) The appropriate county prosecuting attorney shall be responsible for the prosecution of an offense under
this section.

(d) The court shall order a person who is convicted of an offense under Subsection (a) to pay any reasonable
attorney's fees incurred by the person who was falsely accused of abuse or neglect in any proceeding relating to the
false report.

(e) A person who engages in conduct described by Subsection (a) is liable to the state for a civil penalty of
$1,000. The attorney general shall bring an action to recover a civil penalty
authorized by this subsection.

§261.108. Frivolous Claims Against Person Reporting.
(@) In this section:

(1) "Claim™ means an action or claim by a party, including a plaintiff, counterclaimant,
cross-claimant, or third-party plaintiff, requesting recovery of damages.

(2) "Defendant™" means a party against whom a claim is made.

(b) A court shall award a defendant reasonable attorney's fees and other expenses related to the defense of a
claim filed against the defendant for damages or other relief arising from reporting or assisting in the investigation
of a report under this chapter or participating in a judicial proceeding resulting from the report if:

(1) the court finds that the claim is frivolous, unreasonable, or without foundation because the
defendant is immune from liability under Section 261.106; and

(2) the claim is dismissed or judgment is rendered for the defendant.

(c) To recover under this section, the defendant must, at any time after the filing of a claim, file a written
motion stating that:

(1) the claim is frivolous, unreasonable, or without foundation because the defendant is immune
from liability under Section 261.106; and

(2) the defendant requests the court to award reasonable attorney's fees and other expenses related to
the defense of the claim.

8261.109. Failure to Report; Penalty.

(a) A person commits an offense if the person has cause to believe that a child's physical or mental health
or welfare has been or may be adversely affected by abuse or neglect and knowingly fails to report as provided in
this chapter.

(b) An offense under this section is a Class B misdemeanor.
§261.110. EMPLOYER RETALIATION PROHIBITED
(@) In this section, "professional” has the meaning assigned by Section 261.101(b).

(b) An employer may not suspend or terminate the employment of, or otherwise discriminate against, a
person who is a professional and who in good faith:

(1) reports child abuse or neglect to:



(A) the person's supervisor;

(B) an administrator of the facility where the person is employed;
(C) a state regulatory agency; or

(D) a law enforcement agency; or

(2) initiates or cooperates with an investigation or proceeding by a governmental entity relating to an
allegation of child abuse or neglect.

(c) A person whose employment is suspended or terminated or who is otherwise discriminated against in
violation of this section may sue for injunctive relief, damages, or both.

(d) A plaintiff who prevails in a suit under this section may recover:

(1) actual damages, including damages for mental anguish even if an injury other than mental anguish
is not shown;

(2) exemplary damages under Chapter 41, Civil Practice and Remedies Code, if the employer is a
private employer;

(3) court costs; and
(4) reasonable attorney's fees.

(e) In addition to amounts recovered under Subsection (d), a plaintiff who prevails in a suit under this section
is entitled to:

(1) reinstatement to the person's former position or a position that is comparable in terms of
compensation, benefits, and other conditions of employment;

(2) reinstatement of any fringe benefits and seniority rights lost because of the suspension,
termination, or discrimination; and

(3) compensation for wages lost during the period of suspension or termination.

(f) A public employee who alleges a violation of this section may sue the employing state or local
governmental entity for the relief provided for by this section. Sovereign immunity is waived and abolished to the
extent of liability created by this section. A person having a claim under this section may sue a governmental unit
for damages allowed by this section.

(9) In a suit under this section against an employing state or local governmental entity, a plaintiff may not
recover compensatory damages for future pecuniary losses, emotional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other nonpecuniary losses in an amount that exceeds:

(1) $50,000, if the employing state or local governmental entity has fewer than 101 employees in
each of 20 or more calendar weeks in the calendar year in which the suit is filed or in the preceding year;

(2) $100,000, if the employing state or local governmental entity has more than 100 and fewer than
201 employees in each of 20 or more calendar weeks in the calendar year in which the suit is filed or in the
preceding year;
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(3) $200,000, if the employing state or local governmental entity has more than 200 and fewer than
501 employees in each of 20 or more calendar weeks in the calendar year in which the suit is filed or in the
preceding year; and

(4) $250,000, if the employing state or local governmental entity has more than 500 employees in
each of 20 or more calendar weeks in the calendar year in which the suit is filed or in the preceding year.

(h) If more than one subdivision of Subsection (g) applies to an employing state or local governmental entity,
the amount of monetary damages that may be recovered from the entity in a suit brought under this section is
governed by the applicable provision that provides the highest damage award.

(i) A plaintiff suing under this section has the burden of proof, except that there is a rebuttable presumption
that the plaintiff's employment was suspended or terminated or that the plaintiff was otherwise discriminated against
for reporting abuse or neglect if the suspension, termination, or discrimination occurs before the 61st day after the
date on which the person made a report in good faith.

(i) A suit under this section may be brought in a district or county court of the county in which:

(1) the plaintiff was employed by the defendant; or

(2) the defendant conducts business.

(k) It is an affirmative defense to a suit under Subsection (b) that an employer would have taken the action
against the employee that forms the basis of the suit based solely on information, observation, or evidence that is
not related to the fact that the employee reported child abuse or neglect or initiated or cooperated with an
investigation or proceeding relating to an allegation of child abuse or neglect.

(I) A public employee who has a cause of action under Chapter 554, Government Code, based on conduct
described by Subsection (b) may not bring an action based on that conduct under this section.

(m) This section does not apply to a person who reports the person's own abuse or neglect of a child or who
initiates or cooperates with an investigation or proceeding by a governmental entity relating to an allegation of the
person's own abuse or neglect of a child.

FAMILY CODE, CHAPTER 261.
INVESTIGATION OF REPORT OF CHILD ABUSE OR NEGLECT,

SUBCHAPTER E. INVESTIGATIONS OF ABUSE, NEGLECT, OR EXPLOITATION IN CERTAIN
FACILITIES

§ 261.401. AGENCY INVESTIGATION
(@) Notwithstanding Section 261.001, in this section:

(1) "Abuse" means an intentional, knowing, or reckless act or omission by an employee, volunteer, or
other individual working under the auspices of a facility or program that causes or may cause emotional harm or
physical injury to, or the death of, a child served by the facility or program as further described by rule or policy.

(2) "Exploitation” means the illegal or improper use of a child or of the resources of a child for
monetary or personal benefit, profit, or gain by an employee, volunteer, or other individual working under the
auspices of a facility or program as further described by rule or policy.

11



(3) "Neglect" means a negligent act or omission by an employee, volunteer, or other individual
working under the auspices of a facility or program, including failure to comply with an individual treatment plan,
plan of care, or individualized service plan, that causes or may cause substantial emotional harm or physical injury
to, or the death of, a child served by the facility or program as further described by rule or policy.

(b) A state agency that operates, licenses, certifies, or registers a facility in which children are located or
provides oversight of a program that serves children shall make a prompt, thorough investigation of a report that a
child has been or may be abused, neglected, or exploited in the facility or program. The primary purpose of the
investigation shall be the protection of the child.

(c) A state agency shall adopt rules relating to the investigation and resolution of reports received as
provided by this subchapter. The Health and Human Services Commission shall review and approve the rules of
agencies other than the Texas Department of Criminal Justice, Texas Youth Commission, or Texas Juvenile

Probation Commission to ensure that those agencies implement appropriate standards for the conduct of
investigations and that uniformity exists among agencies in the investigation and resolution of reports.

8§ 261.407. MINIMUM STANDARDS.

() The Health and Human Services Commission by rule shall adopt minimum standards for the investigation
under Section 261.401 of suspected child abuse, neglect, or exploitation in a facility.

(b) A rule or policy adopted by a state agency or institution under Section 261.401 must be consistent with
the minimum standards adopted by the Health and Human Services Commission.

(c) This section does not apply to a facility under the jurisdiction of the Texas Department of Criminal
Justice, Texas Youth Commission, or Texas Juvenile Probation Commission.

§ 261.408. INFORMATION COLLECTION

(a) The Health and Human Services Commission by rule shall adopt uniform procedures for collecting
information under Section 261.401, including procedures for collecting information on deaths that occur in facilities.

(b) The department shall receive and compile information on investigations in facilities. An agency
submitting information to the department is responsible for ensuring the timeliness, accuracy, completeness, and
retention of the agency's reports.

(c) This section does not apply to a facility under the jurisdiction of the Texas Department of Criminal
Justice, Texas Youth Commission, or Texas Juvenile Probation Commission.

Chapter 2 Code of Criminal Procedure
INVESTIGATION OF CERTAIN REPORTS ALLEGING CHILD ABUSE
Art. 2.27

On receipt of a report alleging serious physical or sexual abuse of a child by a person responsible for the
care, custody, or welfare of the child, an investigator from the appropriate local law enforcement agency shall
investigate the report jointly with the Department of Protective and Regulatory Services or with the agency
responsible for conducting an investigation under Subchapter E, Chapter 261, Family Code.
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