PROJECT NO. 27084

PUC RULEMAKING TO REVISE § PUBLIC UTILITY COMMISSION
CUSTOMER PROTECTION RULES §
§ OF TEXAS

ORDER ADOPTING AMENDMENTS TO CHAPTER 25,
SUBCHAPTER A, §25.5 AND AMENDMENTS, REPEAL, AND NEW SECTIONS OF
SUBCHAPTER R, CUSTOMER PROTECTION RULES FOR RETAIL ELECTRIC
SERVICE AS APPROVED AT THE APRIL 15, 2004 OPEN MEETING
The Public Utility Commission of Texas (commission) adopts amendments to §25.5, Definitions,
§25.471, General Provisions of Customer Protection Rules; §25.472, Privacy of Customer
Information; §25.473, Non-English Language Requirements; repeal of existing §25.474,
Selection or Change of Retail Electric Provider; new §25.474, Selection of Retail Electric
Provider; amendments to §25.475, Information Disclosures to Residential and Small Commercial
Customers; §25.476, Labeling of Electricity with Respect to Fuel Mix and Environmental
Impact; §25.477, Refusal of Electric Service; §25.478, Credit Requirements and Deposits;
§25.479, Issuance and Format of Bills; §25.480, Bill Payment and Adjustments; §25.481,
Unauthorized Charges; §25.482, Termination of Service; §25.483, Disconnection of Service;
§25.485, Customer Access and Complaint Handling; §25.491, Record Retention and Reporting
Requirements; and new §25.493, Acquisition and Transfer of Customers from one Retail Electric
Provider to Another, new §25.495, Unauthorized Change of Retail Electric Provider, and new

§25.497, Critical Care Customers. In addition, the commission adopts a new standardized

Critical Care Eligibility Determination Form to accompany §25.497.

These amendments, new sections, and repeal are adopted under Project Number 27084. The
proposed text for these sections was published in the October 31, 2003 issue of the Texas

Register (28 TexReg 9345). All sections are adopted with changes to the text as proposed.
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Comments were received on December 1, 2003 and reply comments were received on December

15, 2003. A public hearing was held on December 10, 2003.

The commission received written comments on the proposed rules and registration form from the
Retail Electric Provider Coalition (REP Coalition); Reliant Resources, Inc. (RRI); Centrica
Retail Electric Providers (Centrica); Green Mountain Energy Company (GMEC); AEP Texas
Central Company, AEP Texas North Company, CenterPoint Energy Houston Electric, LLC,
Entergy Texas Distribution (Entergy), Oncor Electric Delivery Company, and Texas-New
Mexico Power Company (Joint TDUs); Texas Energy Association for Marketers (TEAM); Fire
Fly Electricity (Fire Fly); Direct Energy; Electric Reliability Council of Texas (ERCOT); AEP
Texas Central Company and AEP Texas North Company (AEP); Texas Industrial Energy
Customers (TIEC); Office of the Public Utility Counsel (OPUC); TXU Energy Retail Company
LP (TXU Energy); Denton Municipal Electric (DME); Texas Legal Services Center and Texas
Ratepayers’ Organization to Save Energy (Consumer Groups); Texas Department of Housing
and Community Affairs (TDHCA); Texas Council on Family Violence (TCFV); Environmental

Defense; and the Wind Coalition.

The commission initiated this project to review the customer protection rules that apply to
the areas of Texas where retail competition has been introduced. Retail competition began
in Texas in January 2002, and the commission believed it appropriate to revisit these rules
in light of the actual experience of customers, retail electric providers (REPs), and the

commission during the first years of competition.
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One of the principal topics addressed in this project was whether or not all REPs should
have the ability to request disconnection of service for those residential and small
commercial customers who fail to timely pay for electric service. The rules existing prior to
these amendments provided that only the REP affiliated with the transmission and
distribution utility (TDU) in an area (affiliated REP), and the provider of last resort
(POLR) in an area could request disconnection of residential and small commercial
customers. Non-affiliated REPs could terminate service to a non-paying customer and
transfer the service of the customer to the affiliated REP in the area. The affiliated REP
could then disconnect the customer if the customer did not establish satisfactory credit with
the affiliated REP. The prior rules also provided that the commission would make a
determination on or before October 1, 2004 as to whether or not all REPs should be

permitted to request disconnections of customers.

Nearly all of the REPs that filed comments in this proceeding requested that the
commission grant disconnection authority to all REPs as soon as possible, in some cases as
soon as March 15, 2004. Additionally, certain REPs suggested that the commission should
not only permit REPs to request disconnection of non-paying customers, but should also
require that customers cure any delinquency with their current REP before being
permitted to enroll with another REP (“hard disconnections”). Several parties opposed
these changes, generally arguing that the retail providers have adequate means at their
disposal to manage credit issues with customers, and arguing that that the proposed
changes represented a diminution in the quality of customer service that customers enjoyed

prior to the introduction of competition.
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The commission is adopting one of the changes advocated by REPs, namely, allowing all
REPs to request disconnection of customers who fail to timely pay for their electric service.
The commission finds that a June 1, 2004 date is an appropriate implementation date for
this new policy, provided that REPs meet certain conditions. This arrangement will
standardize the authority to request disconnection across all REPs in the marketplace, and
will therefore reduce the customer confusion that has resulted from the current two-tier
procedure (whereby only affiliated REPs could request disconnection). This new policy
will also put the responsibility for managing credit and payment issues in the hands of the
REP that is currently serving the customer, as opposed to the current process, where the
affiliated REP is potentially injected into handling credit and payment issues that have

arisen with another REP.

The commission is not adopting the modification related to “hard disconnections” at this
time. The commission is concerned that the hard disconnection process may be onerous to
customers and could engender a large number of highly-charged disputes. A number of
persons that filed comments in the rulemaking proceeding also suggested that there were
significant technical issues that would need to be resolved in connection with implementing
hard disconnections. The commission concludes that these comments are correct, but
because of the work that must be done by REPs and TDUs in order to implement the other
policies adopted in these amendments does not believe that it is appropriate to initiate a

process to resolve the technical issues at this time.

One other modification to the rules was proposed for dealing with non-payment issues by

residential and small commercial customers: allowing larger deposits. Some of the REPs
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indicated that the maximum deposit that could be required for the initiation of service
should be increased from 1/6 of the expected annual billings to 1/5 of the expected annual
billings. This change is predicated on the length of time that the REP may be exposed to
charges for providing electric service to a customer on credit. The events that occur during
this period in which the REP is extending credit to the customer are billing the customer,
determining whether the customer has paid the bill on time, notifying the customer of the
termination or disconnection of the service, and the actual termination or disconnection of
the service. This process is longer than the process for disconnecting service where retail
competition is not available. In connection with the introduction of retail competition, the
bundled utilities have been required to separate their retail function from the metering and
delivery function, and in order to terminate or disconnect service to a customer, the REP
must notify the TDU and (in the case of a termination) the affiliated REP. These
communications add time to the disconnection process. The commission concludes that the
deposit requirement should be modified to match more closely the time that is required to
terminate a customer’s service and switch the customer to the affiliated REP or to request

the disconnection of the service and have the disconnection carried out by the TDU.

In addition to the sections as proposed, the commission requested comments on the following

questions:

1. Should the commission give all retail electric providers (REPs) the right to disconnect on
June 1, 2004, instead of October 1, 2004 as proposed in the amendments to §25.483,
Disconnection of Service. Once all REPs have the right to disconnect for non-payment, should

§25.482, Termination of Service be repealed?
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Staff report

The REP Coalition called for the elimination of the commission Staff report on whether REPs
should have the right to disconnect small commercial and residential customers for non-payment.
They argued that such a report is unnecessary because it is clear that that the ability for all REPs

to perform disconnects is an appropriate step to enhance this market.

Both OPUC and the Consumer Groups stated that the commission appears to presume these
rights will be given to all REPs without investigating or seeking public comment on the effects
on ratepayers. In reply comments, the REP Coalition noted that the commission has given the
public the opportunity to comment on this issue as part of this rulemaking process. The REP
Coalition stated that the commission could use information gathered informally during the

rulemaking in place of the Staff study.

Further, the REP Coalition pointed out that Staff has been able to review reports filed pursuant to
§25.43(q), has participated in the discussions at the Retail Market Subcommittee at ERCOT, and
is aware of the status of retail systems. The REP Coalition argued that the commission should
make a determination that the market is ready and that it is in the public interest to move forward

with disconnection rights without requiring the Staff to write another report.

The commission notes that the policy of permitting all REPs to disconnect for non-payment
was not raised for the first time in this proceeding, Instead, this policy was most recently
envisioned at the time of Project Number 25360, Rulemaking Proceeding to Amend
Requirements for Provider of Last Resort Service, which established a preliminary date of

October 2004 for implementation, after the issuance of a Staff report in June 2004. The
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commission proposed in this project to accelerate those dates to June, and April,
respectively, and specifically asked a question concerning the advisability of this policy.
This rulemaking is being conducted pursuant to the Administrative Procedures Act, and
therefore parties have been given the opportunity to comment and provide information
which can be used in the place of the study. The commission therefore disagrees with
OPUC and Consumer Groups that the commission is presuming these rights will be given

to all REPs without investigating or seeking public comment.

This rulemaking project was initially opened over one year ago, and has afforded all of
interested parties ample opportunity to provide input on the disconnection issues. Because
of the extensive time and effort put into this rulemaking, the commission finds that it would
be an inappropriate use of the commission’s and other parties’ resources to address the
same issues in the context of a Staff report. As such, the commission finds it appropriate to

eliminate the requirement that the commission Staff prepare such a report.

The commission has amended §25.483(b)(2) to remove the requirement for the Staff report.

General comments on the ability of all REPs to request disconnection

OPUC and the Consumer Groups opposed allowing all REPs to disconnect customers for non-
payment. Consumer Groups argued that a competitive REP with disconnection rights should be
required to abide by all provisions of customer protection rules that currently apply to only
affiliated REPs and POLRs. Consumer Groups asserted that if REPs were required to take on
these responsibilities to obtain the right to disconnect, then some REPs would forgo

disconnection rights. OPUC and Consumer Groups also asserted that no other state has allowed
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competitive retail electric companies to disconnect customers for non-payment, and that PURA

does not envision any entity except a POLR having the right to disconnect for non-payment.

The REP Coalition and GMEC disagreed with the Consumer Group’s argument that no other
states have allowed competitive REPs to disconnect for competitive energy charges. The REP
Coalition and GMEC acknowledged that, in general, the retailers in other states cannot
disconnect for competitive energy charges. However, they pointed out, in these states, it is
usually the TDUs that are responsible for billing retail customers. Under those retail models, the
TDUs purchase the receivables for REPs. Therefore, the REP Coalition argued, the entity that
contends with the bad debt does have the right to disconnect. The REP Coalition provided a
chart showing the differences in disconnection policies in other states. They argued that the
commission should not take a single policy in a state, separate from its related policies, to show

that it is right for Texas.

OPUC argued that disconnection is a tool for entities in the regulated market and that
disconnection is not needed or warranted in a competitive market. However, the REP Coalition
disagreed, arguing that by requiring REPs to transfer non-paying customers to the affiliated REP
prior to disconnection, the end result is that the customer has more debt because the customer
cannot pay the affiliated REP, just as the customer could not pay the competitive REP, and this

larger debt is much harder for the customer to pay off.

Consumer Groups noted that the commission decided to not allow all REPs the right to
disconnect for nonpayment during the development of the initial customer protection rules

established for retail competition. They asserted that the commission’s reasoning in Project
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Number 22255, PUC Rulemaking Proceeding for Customer Protection Rules for Electric
Restructuring Implementing Senate Bill 7 and Senate Bill 86, still holds true. The REP Coalition
disagreed, pointing out that the commission has already changed its view when it granted
affiliated REPs the right to disconnect for non-payment in October 2002. The REP Coalition,
therefore found that the next step is to allow all REPs to disconnect and that consumers will
continue to be protected by the rules governing disconnection. They also noted that
disconnection for non-payment was discussed in Project Number 25360, Rulemaking Proceeding
to Amend Requirements for Provider of Last Resort Service, and that the commission’s
conclusion was that the question is not whether or not disconnection for non-payment will be

allowed, but when.

Consumer Groups argued that if the commission does allow all REPs to disconnect customers for
non-payment, then the right should be neither automatic nor continuing. Consumer Groups
stated that the commission should require REPs to apply for the right to disconnect for non-

payment, and the commission should evaluate and score those applications on an annual basis.

The REP Coalition disagreed with the argument that this will cause more customers to be
disconnected. Therefore, the REP Coalition disagreed that TDUs will not be able to keep up
with the requests, because they found that the number of requests should be approximately the
same, and therefore the only problem may be dealing with the increased number of REPs. The
REP Coalition also noted that regardless of how many customers are disconnected, there are

adequate provisions that address the health and safety of customers.
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The commission finds that all REPs should be given the right to disconnect for non-
payment. The appropriate end state with respect to termination of service is that all REPs
have the right to request that a customer be disconnected for non-payment, as discussed in
Project Number 25360. This arrangement standardizes disconnection policy across all
REPs, is easier than the current procedures for customers to understand, and it puts the
responsibility for managing credit and payment issues in the hands of the REP that is

serving the customer.

While it may be true that most other states with retail competition do not explicitly permit
competitive providers to disconnect for non-payment, no other state has required the
corporate unbundling that Texas has, and no other state requires that the REP provide a
consolidated bill for both competitive and delivery charges. In most other states, the
incumbent utility still provides bundled service, and has a default or POLR-type
obligation. In Texas, all REPs are essentially competitive suppliers, with the exception of
the limited rate regulation and obligation to serve that exists with respect to the affiliated
REPs (until 2007) and POLRs. Also, as stated by GMEC, other states require the local
utility to purchase the receivables from competitive suppliers, and the local utility can
ultimately disconnect customers for non-payment of regulated delivery charges. In other
words, the entity that issues the bill and is responsible for collection of receivables in other
states has disconnection rights. The commission finds that this should also be the case in
Texas, and that all REPs should therefore have the ability to request disconnections in the

event of non-payment by customers.
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The commission also finds that the information which is currently publicly available also

supports such a finding for the following reasons.

1) As of September 2003, the vast majority of customers, over 85% of residential
customers and 80% of small non-residential customers were being served by the affiliated
REP in their service area. As a result, the vast majority of customers in the areas of Texas
open to competition are already subject to disconnection for non-pay by five different
affiliated REPs. Broadening the right to disconnect to all REPs will therefore have a

limited impact on most customers.

) Both TXU Energy and RRI have publicly reported that the right to disconnect
customers for non-payment in their capacity as the affiliated REP has helped them
significantly reduce their bad debt levels. (“TXU Income Up Despite Unpaid Bills”, Ft.
Worth Star Telegram, Dan Pillar, October 28, 2003). One of the goals of competition is for
the industry to offer better prices and innovative services for customers. Uncollectible
revenues incurred by REPs will ultimately be borne by other customers, as retail prices are
adjusted upward to recover these costs. Such rate impact is to the detriment of all
customers and the development of the competitive market. Extending the ability to request
disconnection by all REPs should therefore enable non-affiliated REP to compete more

vigorously on price.

A3 The commission has a long-standing policy of standardizing market rules for all
participants in order to ensure a level playing field for the competitive retail electric

market, when possible. Generally speaking, it is inequitable, and ultimately unsustainable,
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for one set of market participants to have rights (and responsibilities) not shared by all
market players, unless there is a compelling rationale for such different treatment. As
such, it is appropriate to permit all REPs to have the same rights and responsibilities as
affiliated REPs with respect to disconnection, as all REPs have the same responsibilities

with respect to providing consolidated bills for electric service to retail customers.

“4) Disparate rules for different providers also serve to confuse customers as to the
consequences of failure to pay a properly issued electric bill. Postponing giving all REPs
the right to disconnect for non-payment could increase confusion as customers switch back
and forth between the affiliated REP and non-affiliated REPs. The current two-tiered
process is confusing for customers, and customers may ultimately have greater difficulty in
paying their bills and re-establishing good credit, as they may incur multiple outstanding
debts with a number of REPs prior to an actual disconnection being performed. Providing
all REPs the same rights as affiliated REPs have will standardize the market and eliminate

this customer confusion.

&) The competitive retail electric market has had two years in which all REPs have
gained experience with transactions needed to facilitate the operation of the market. Given
the improvement market-wide in processing transactions, as evidenced in the performance
measures reports filed in Project Number 24462, PUC Proceeding to Establish Performance
Measures Relating to the Competitive Retail Electric Market, it is appropriate at this time to
extend disconnection rights to all REPs, provided they have adequately demonstrated their

ability to properly process the needed transactions.
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(6) Currently, non-affiliated REPs transfer residential and small commercial customers
terminated for non-payment to the affiliated REP rather than disconnect electric service to
those customers. The number of these customers provides a reasonable approximation of
the number of customers who would have been disconnected for non-payment, had non-
affiliated REPs had the ability to do so. Over the months of July 2003 through December

2003, on average, 12,971 customers have been transferred to the affiliated REP each

month. The actual numbers are compared to the latest available customer data as follows:

Percentage of customers transferred to the affiliated REP compared to total customers
Total Total small Total Percentage
2003 residential commercial Transferred | Transferred
customers customers Total to AREP to AREP
July 4,989,302 768,491 5,757,793 10,364 0.18%
August 4,967,696 761,587 5,729,283 13,833 0.24%
September 4,977,359 762,454 5,739,813 11,498 0.20%

This data suggests that a relatively small percentage of customers currently being served
by non-affiliated REPs would be affected by the decision to permit all REPs to disconnect

for non-payment.

@) All REPs will be required by ERCOT to test the disconnection for non-payment
related transactions in one of the first two test flights of 2004. Therefore, by June 1, 2004,
all non-affiliated REPs should have the technical ability to disconnect for non-payment,

provided they successfully complete testing.
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The commission agrees with the Consumer Groups and OPUC that certain other
obligations, namely the obligation to offer deferred payment plans, should apply to non-
affiliated REPs if they have the ability to disconnect for non-payment. Doing so will
provide customers an option to make arrangement with their REP to pay past-due
balances in lieu of a disconnection. The commission therefore has amended §25.478 of this
title (relating to Credit Requirements and Deposits), to expand the existing deferred
payment plan requirements so that all REPs will be required to comply with the deferred

payment plan rules that currently apply only to affiliated REPs and POLRs.

Conditions precedent to REPs being permitted to disconnect for non-payment.

While the commission finds that it is appropriate to adopt rule revisions permitting all
REPs to disconnect for non-payment, the commission takes very seriously the obligation of
REPs and TDUs to fully comply with all commission rules and tariffs governing
disconnections and that the business processes required to make disconnections and re-
connections work effectively. As a result, the commission also adopts several conditions

that must be met before all REPs may disconnect customers.

First, the commission agrees with the various commenters that discussed the necessity of
requiring REPs to successfully complete testing on the transactions necessary to process
disconnection requests. Second, the commission finds it appropriate to require REPs to file
an affidavit from an officer of their company stating that the REP has successfully
completed all relevant testing with ERCOT and the TDUs and fully understands and

intends on complying with the commission’s customer protection rules relating to
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disconnection of customers and has fully implemented the deferred payment and balanced
billing programs required by commission rules. Third, the commission finds it appropriate
to require REPs to notify their customers of the change in disconnection policy prior to a
REP initiating disconnection requests. The commission has amended §25.483(b)(2) to add

these requirements.

The commission will very closely monitor REPs’ and TDUs’ performance under the
commission rules and tariffs, and will take non-compliance with those rules very seriously,

including the use of enforcement action where necessary to compel compliance.

The commission declines to adopt the proposal of Consumer Groups to have the
commission certify REPs on an annual basis for the right to disconnect for non-payment.
The process proposed by the Consumer Groups is unnecessarily burdensome on both the
commission and those REPs who are abiding by commission rules. This suggestion is also
unworkable in terms of the business practices that the REPs and TDUs must put into place
to implement disconnection for non-payment and could lead to customer confusion
concerning which REPs had retained the ability to request disconnection on a year-to-year

basis.

Date of disconnection rights

The REP Coalition, TEAM, GMEC, and TXU Energy argued that all REPs should be given the
right to disconnect as soon as March 15, 2004. GMEC and TEAM asserted that accelerating the
date by which all REPs will have the right to disconnect customers for nonpayment will provide

all REPs an additional tool to better manage credit risk and will ultimately benefit customers by
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reducing confusion. GMEC stated that, based on its experience as a “charter member” of the
ERCOT marketplace, the non-affiliated REPs’ inability to effectively control or mitigate bad
debt due to non-payment by retail customers is a flaw that could ultimately threaten the success

of the residential Texas retail market because of the significant increase in bad debt.

RRI, Centrica, and Joint TDUs advocated giving all REPs the right to disconnect for non-
payment on June 1, 2004. However, RRI and Centrica stated that an earlier date of March 15,
2004 date would be achievable. Joint TDUs disagreed that all REPs should be given the right to
disconnect for non-payment any earlier than June 1, 2004. Joint TDUs argued that an earlier
start date would not allow sufficient time to resolve issues surrounding this process prior to
implementation. They argued that a high level of coordination must take place between REPs
and TDUs, including order prioritization for timely and non-discriminatory execution of large
volumes of disconnection orders. Joint TDUs noted that they would immediately begin to

address these issues through market meetings and encouraged commission Staff to participate.

Joint TDUs, RRI, and Centrica noted that the ERCOT Retail Market Subcommittee has approved
two flights for REPs to test their full capabilities to disconnect and reconnect that support the

June 2004 implementation of disconnection rights for all REPs.

Joint TDUs and the REP Coalition agreed that it is critical for REPs to fully test their capabilities
prior to full implementation of disconnection rights. Further, Joint TDUs and the REP Coalition
encouraged the commission to prohibit manual workarounds for these processes because of the

numerous problems with processing data associated with safety-net move-in transactions.



PROJECT NO. 27084 ORDER PAGE 17 OF 389

OPUC and Consumer Groups argued that if all REPs are allowed to disconnect for non-payment,
then they opposed the effort to move the decision from October 1, 2004 to June 1, 2004. OPUC
said that it is more appropriate for the commission to consider the effects of allowing all REPs to
disconnect for non-payment through workshops and public comment, and to leave the decision
date at October 1, 2004, as contemplated in the current rule. Consumer Groups argued that if the
commission is going to make a determination on whether REPs should be allowed to disconnect
customers for non-payment, then implementation should begin no sooner than October 1, 2004

to allow sufficient time for public comment on the June 1, 2004 Staff report.

The commission declines to adopt the March 15, 2004 implementation date proposed by
GMEC, the REP Coalition, TEAM, and others. The commission understands the desire of
REPs to have disconnection rights as soon as possible. However, the commission believes
that it is necessary to have an orderly, phased approach in order to ensure that all of the
systems and procedures, both for REPs and TDUs, are in place so that disconnections are
undertaken in accordance with commission rules, and with a minimal opportunity for
errors. The commission believes that a date of March 15, 2004 would not provide adequate
time to do so, especially given the fact that many REPs will not test the necessary

transactions until May 2004.

The commission also disagrees with the Consumer Groups and OPUC that it is more
appropriate to retain an October 2004 implementation date. For the reasons discussed
above, this rulemaking has provided the public input and discourse that was originally

intended to be done through the Staff study, and requiring the study would prove
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duplicative of arguments and discourse that has occurred in this rulemaking and an

inefficient use of Staff and interested parties’ resources.

A June 1, 2004 implementation date will best achieve the goal of standardizing the market
rules with respect to disconnection for all REPs as well as provide the other benefits of
standardized disconnection rights that are discussed above, while also ensuring that the
marketplace has adequately tested the transactions and other processes necessary to ensure

that disconnections are processed in accordance with commission rules.

The commission adopts a June 1, 2004 implementation date, subject to the other conditions

discussed above.

Transition period and elimination of §25.482

RRI, Centrica, TXU Energy, and GMEC urged the commission to adopt a transition period from
the current process of transferring non-paying customers to the affiliated REP to the new process
of allowing all REPs the right to disconnect those customers. Commenters offered various
transition dates and differed on how long the transition should last. RRI, Centrica, and TXU
Energy advocated allowing all REPs to begin disconnecting for non-payment on March 15,
2004, but also allow REPs to continue to transfer non-paying customers to the affiliated REP
until June 1, 2004. Under their proposal, REPs would no longer transfer customers to the
affiliated REPs for nonpayment beginning June 15, 2004. TXU Energy argued that such a
transition period is necessary to ensure adequate testing has been completed prior to
discontinuing the process of transferring non-paying customers to the affiliated REP. TXU

Energy also suggested the rule clarify that REPs shall no longer transfer such customers to the
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affiliated REP after June 15, 2004. RRI argued that this transition period should be as short as

possible to reduce customer confusion.

TEAM advocated extending the transition period until December 31, 2004. They argued that
allowing REPs to continue to transfer non-paying customers to the affiliated REP for this time
period will ensure that all REPs have had the opportunity to test, implement and gain experience
with the disconnection for non-payment transaction. TEAM noted that there will only be three
opportunities to complete the point to point testing in 2004—first, prior to the adoption of this
rule, second, in May and third, in October. TEAM stated that REPs should not be required to
rush the development of this implementation because it could delay the scheduled

implementation of move-in/move-out functionality.

GMEC initially recommended that the commission give all REPs the right to disconnect for non-
payment beginning March 15, 2004, then allow REPs to block disconnected customers from
switching beginning June 1, 2004. Under their proposal, REPs would still have the option of
transferring non-paying customers to the affiliated REP until September 15, 2004. GMEC
asserted that this six-month transition period would provide sufficient time for REPs that are not

familiar with the disconnection process.

GMEC noted the importance that TDUs be able to fully support the disconnection process for all
REPs by June 1, 2004. They said that any difficulty that TDUs experience in doing so will
hinder the REP’s ability to limit their exposure to additional costs. GMEC suggested that if
TDUs falter on their performance of carrying out REPs’ disconnection requests, then the

transition period should be extended until the TDU demonstrates that REP disconnection orders
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will be processed timely. Joint TDUs and RRI disagreed with GMEC’s suggestion, arguing that
this could create duplicate and conflicting transactions, create synchronization problems, require
manual investigative and corrective action by multiple market participants, and could have a
negative impact on Texas Standard Electronic Transactions (TX SET) version 2.0 for the TDUs
and possibly ERCOT. Joint TDUs and RRI recommended that the commission require each
REP to elect whether to disconnect for non-payment, or transfer customers to affiliated REP for

non-payment, but not to have the option of both.

TEAM and RRI argued that §25.482 should not be repealed in its entirety. Specifically, they
stated that §25.482(b)(2) regarding termination for reasons other than non-payment should be
retained. Additionally, RRI and Centrica argued that §25.482(e) of this title (relating to
Termination due to abandonment by the REP), and paragraphs §25.482(k)(2) and (3) of this title

(relating to a Customer’s right to terminate a contract without penalty), should be retained.

TEAM noted that in instances such as contract expiration, and other similar situations, REPs
would still transfer the customer to the POLR. However, RRI and Centrica argued that there is
no reason to have two different policies to deal with customers with no contract. RRI and
Centrica REPs stated that when the transition period ends, REPs should be prohibited from
transferring non-paying customers or customers with no service agreement to the affiliated REP.
RRI and Centrica argued that all “no-contract” situations should be dealt with consistently, and
recommended that the commission amend §25.488 of this title (relating to Procedures for a
Premise with No Service Agreement), to allow REPs to disconnect customers rather than
requiring non-affiliated REPs to transfer those customers to the affiliated REP. RRI and

Centrica REPs also noted that the commission should amend §25.43 of this title (relating to
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Provider of Last Resort (POLR)), to strike the reference to transfers to affiliated REP and
associated reporting. Additionally, they stated that the TX SET 814-10 and 814-14 should be

remapped as transfer to POLR transactions, as they were originally designed.

Consumer Groups stated that “if and when” disconnection rights are given to all REPs, §25.482
should be retained. They argued that REPs should continue to have the option of transferring

non-paying customers to the affiliated REP.

The commission agrees with the comments of TEAM and GMEC and others that a
transition period should exist where both disconnection for non-payment and transfer of
non-paying customers to the affiliated REP are available for those REPs that have not
previously had disconnection rights. While the commission believes that all REPs and
TDUs should be able to meet a June 1, 2004 implementation date, such a transition period
will enable REPs to ensure that they have adequate systems in place prior to exercising
their disconnection rights, and will not necessitate all REPs rushing to implement such
processes and procedures by June 1, 2004. A transition period whereby non-paying
customers may be transferred to the affiliated REP in lieu of requesting disconnection will
also permit REPs who encounter difficulties processing disconnections and reconnections
to cease requesting disconnections and instead transfer non-paying customers to the
affiliated REPs. Likewise, if a particular TDU has difficulty in performing disconnections
from multiple REPs, a system will still be in place to permit transfers of non-paying
customers to the affiliated REPs while systems issues are resolved. The commission does

agree, however, that a REP should only be permitted to use one process or the other at a
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time, and will require REPs to notify the TDU and affiliated REP of which process the REP

will be using.

The commission agrees with Joint TDUs and RRI with respect to requiring REPs to elect
whether they choose to request disconnections of customers for non-payment, or transfer
customers to the affiliated REP in the event of non-payment. The commission agrees that
REPs should not use both processes at the same time, as it would increase the potential for

conflicting or duplicative transactions.

For these reasons, the commission finds that it is prudent to retain §25.482 until such time
that the market as a whole has demonstrated its ability to adequately and reliably perform
under the new commission rules. The commission modifies §25.482(a) to prohibit REPs
from transferring customers to the affiliated REP for non-payment if they are requesting
disconnections and to require REPs to inform the relevant TDU and affiliated REP as to

whether or not the REP is requesting disconnections for non-payment.

The commission disagrees with RRI that §25.482(b)(2) will no longer be necessary and
declines to establish a hard date for elimination of this subsection. Instead, the commission
anticipates that it will open a project after June 1, 2004 to evaluate whether or not the rule

should be eliminated, based upon the performance of the marketplace.

TDU incentives

GMEC suggested that the commission consider incentives for TDUs if performance indicators
suggest that TDUs are having difficulties managing the disconnection process. GMEC

recommended that the commission require TDUs to report a percentage of disconnection
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requests that are not performed and the percentage of disconnection requests that are cancelled
by the TDU. GMEC said that if these indicators show that a TDU’s performance level falls
below 98% during the transition period, then REPs providing service in that service area should
continue to have the option to transfer non-paying customers to the affiliated REP until the
TDU’s performance level reaches 98% for a three month period. GMEC also suggested that the
commission consider tying the ability of each TDU to continue disconnecting on move-outs
under §25.490 of this title (relating to Moratorium on Disconnection on Move-Out), to the
achievement of the 98% success level on disconnections for non-payment from June through

August, 2004, as an incentive to meet these demands.

In reply comments, Joint TDUs argued that that GMEC’s suggestion to tie the TDU’s
performance in completing disconnection requests with the ability of the TDU to disconnect
premises on move-outs is inappropriate because the two procedures are unrelated. Joint TDUs
also pointed out that §25.490 already establishes performance measures for TDUs regarding

disconnecting a premise when a REP requests a move-out for a premise.

RRI agreed with GMEC that incentives should be set for successful and timely disconnects, but
did not agree with GMEC that its suggested measure for success rate would achieve this
incentive. RRI agreed with the TDUs that performance measures for completing disconnections
is not related to completing move-out requests in accordance with §25.490 because TDUs incur
financial costs if they do not perform a disconnection on move-out, but not on a disconnection
for non-payment. Therefore, RRI argued, GMEC’s proposed incentive structure should not be

adopted because it would be ineffective.
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Instead, RRI suggested that a more effective incentive would be one that links the levels of TDU
field service recovery, where TDUs could only receive a fraction of the fees when their response
levels were lower. RRI suggested that if TDUs were working disconnections for non-payment at
an 80% response level within a specified number of days, then the TDU would receive a fraction
of the fees. However, under RRI’s proposal, if the TDU achieved a 95% success rate, it would
recover 100% of its fees. RRI acknowledged that this type of incentive could not be addressed in

this proceeding since it would affect specific TDU tariffs.

RRI suggested that only affiliated REPs should be required to report to the commission on
March 15, 2004 the TDU performance in completing disconnections for non-payment. RRI
stated that on April 15, 2004 the commission should evaluate all of the TDUs’ success rates in
completing disconnections for non-payment in a timely manner. If a TDU’s success rate is below
95%, then the transition period should be extended from June 15 to July 15, 2004. RRI argued
that once the threshold is met, the commission should eliminate the process for transferring non-

paying customers to the affiliated REP.

The commission declines to adopt at this time specific performance measures for TDUs as
proposed by GMEC and RRI for the reasons stated by the Joint TDUs. The commission
also believes that retention of §25.482 of this title (relating to Termination of Service), will
address some of GMEC’s concern, as REPs will be able to continue to transfer non-paying
customers to the affiliated REPs should a TDU have difficulty in adequately processing

disconnection and reconnection requests. However, the commission notes that TDUs have
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specific requirements in these rules as they relate to disconnections and reconnections, and
expects the TDUs to fully comply with these requirements. To the extent that certain TDUs
do not perform adequately with respect to disconnections and reconnections, the
commission may consider incentives, performance measures, or enforcement actions in the

future.

Bad debt issues

Consumer Groups asserted that this preamble question suggests that the commission believes
that customer protection is not as important as the financial health of the competitive REPs.
Consumer Groups questioned the validity of the REPs’ contention that their level of bad debt is
unacceptable and is a result of not having the right to disconnect customers for non-payment.
Consumer Groups asserted that the commission is already convinced that disconnection and
“steep” deposit requirements are the only tools that will allow REPs to effectively manage their
debt. Consumer Groups argued that REPs have provided no evidence to suggest that this
concept can be consistent with the concept of protecting customers. Consumer Groups requested
that the commission investigate the issue of REPs’ bad debt in an open and public process,

including how the debt was incurred.

The REP Coalition and GMEC acknowledged that Consumer Groups stated fairly that REPs
have not provided evidence of their claims that bad debt is unmanageable in Texas, and noted
that this is competitively sensitive information which they are not in a position to make public.
GMEC stated that it has, however, filed this information confidentially to show GMEC’s bad

debt experience in Texas. GMEC also stated that regardless of whether the customer pays, the
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REP is responsible for the charges for wires and energy, and that electricity cannot be reclaimed
once it is used. GMEC noted that when customers do not pay timely, competitive REPs that do
not have the cash flows available are required to borrow to meet obligation, which increases the

negative net impact of slow and non-pay customers.

While the commission has only received limited information from REPs concerning the
precise level of bad debt incurred by REPs, the commission is concerned with assertions
made by REPs as to the level of uncollectible revenues that REPs are experiencing in the
marketplace. It is logical conclusion that a market structure that provides little or no
consequence for the small subset of customers who do not timely pay their REP for service
rendered will increase the costs of providing service to all customers, and ultimately, result
in higher rates for all customers. As is discussed below, under the rules in effect prior to
these amendments, REPs were permitted to request a deposit that did not adequately
reflect the amount of service provided to customers on credit, and non-affiliated REPs
could not request that a customer who failed to pay their bill be disconnected, thereby
limiting the consequences of such non-payment. These prior rules did not permit REPs to
adequately protect themselves, and their other customers, from non-paying customers if
the REP so chose. For these reasons, and the other reasons stated above, the commission
believes that the information made available in this proceeding is sufficiently compelling

that disconnection rights should be granted to all REPs.

2. Should the commission allow all REPs to request "hard disconnections” of non-paying
customers. Under a hard disconnection policy, a customer that has been disconnected for non-

payment could not receive service from another provider unless the customer provides evidence
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that its debt to the disconnecting REP has been paid in full. If the commission were to adopt
such a policy, would there need to be other changes to the customer protection rules (such as

requiring all REPs to offer a deferred payment plan prior to disconnecting service).

TXU Energy, TEAM, and GMEC strongly supported allowing all REPs to request hard
disconnects for non-paying customers. GMEC recommended that the commission implement a

hard disconnection policy no later than June 1, 2004.

TXU Energy and TEAM argued that such a policy would enhance the commission’s efforts to
address bad debt experienced by REPs in the market and discourage customers from switching
REPs simply to evade paying their electric bill. GMEC strongly argued that a competitive
residential REP business model is unsustainable with high levels of bad debt. GMEC asserted
that one provider has stopped soliciting new customers, and another has instituted a stringent
credit policy. They argued that these are indicators that the current system will not support the
development of a healthy competitive residential market. GMEC argued that a universal hard
disconnection process would prevent customers from switching from REP to REP, and that these
customers would have more cost-effective alternatives than POLR or other high-priced offers
issued by REPs seeking to serve customers with bad credit. GMEC argued that allowing hard
disconnects would ensure that customers have access to competitive offers for electricity, and

would allow for more lenient collection practices.

TEAM commented that allowing REPs to request hard disconnects would provide REPs with the
best tool to use in conjunction with other debt management tools to most effectively manage

credit risk and thereby reduce the level of bad debt expense REPs are currently experiencing in
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the market. TXU Energy and GMEC argued that a growing number of non-paying customers are
leaving REPs with bad debt by exercising the right to choose a new REP, and that if this
continues, costs will rise for all REPs because of the relatively high credit risk associated with
participation in the Texas market. TXU Energy and GMEC argued that because competitive
REPs will pass on the higher costs of doing business, creditworthy customers will begin to bear
the higher costs. TXU Energy stated that if the commission were to take the necessary steps to
ensure that market processes are established to provide REPs this credit management tool, then
the commission would continue to support the evolution and maturation of a robust competitive

market in Texas.

TXU Energy acknowledged that this policy would need to be implemented through a
deliberative process in a time frame that allows for market adjustments. TXU Energy also noted
that the market does not currently have a transaction or process in place for a REP to object to a
switch of a non-paying customer, and suggested that this should be addressed by stakeholders at
ERCOT. TEAM supported a process to develop and implement a system that would allow REPs
to register their objections to a switch and to have the objection timely removed once the
customer had resolved the outstanding bill. GMEC suggested that the commission’s rule direct
ERCOT to create a stakeholder taskforce to develop a process and timeline that supports a June
1, 2004 implementation date. GMEC argued that this timeline would give the market an
opportunity to develop a process that will not have unexpected consequences for either
customers or REPs. TXU Energy recommended that the commission direct ERCOT to establish
a task force or working group to develop the necessary protocols to allow REPs the option of

objecting to a switch as soon as practicable after issuance of the report but no later than
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September 30, 2005. TEAM suggested that the commission direct ERCOT to create a
stakeholder task force by October 2004 to develop a process and timeline so that market
transactions for objections to a switch can be operational by June 1, 2005. In reply comments,
Centrica REPs supported TXU Energy’s and TEAM’s recommendations to initiate a process to
implement hard disconnects, by directing ERCOT to initiate a market wide stakeholder task
force. Centrica REPs agreed with TXU Energy that this taskforce should be convened as soon as
possible and should issue an implementation and test plan no later than September 3, 2004.
Centrica REPs supported TEAM’s position that the objection to switch market transactions and

processes should be tested and operational by June 1, 2005.

GMEC argued that prior to competition, every utility had the ability to use hard disconnects, and
that the paradigm has been maintained in every state that has transitioned to a competitive
residential market, except for Texas. Fire Fly responded that this argument does not make sense
if considered in its entire context. Fire Fly noted that in the past, utilities used a number of tools
to help customers having trouble paying electric bills. Fire Fly pointed out that most of these
programs were mandatory and had funding to provide significant help for customers in addition
to the voluntary customer-funded bill payment assistance programs. In reply comments, GMEC
disputed Fire Fly’s assertion that there is not as much customer assistance in the competitive
market, and argued that this is not a sufficient reason for not allowing hard disconnects. GMEC
noted that the low-income discount was intended to replace assistance programs that would

decline after competition.

GMEC noted that 19% of the customers who called them in November 2003 to request service

had received a disconnection notice from the customer’s current REP, and were attempting to
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switch to avoid payment. GMEC argued that the number of customers seeking to switch to
avoid disconnection would only increase as customers become more familiar with market rules,
and that the increase in deposits will not protect REPs from significant losses in these situations.
Additionally, GMEC argued that the credit data exchanges that would be allowed under these
proposed rules would not provide protection for REPs in these circumstances because such data
exchanges are strictly voluntary and because the only existing credit data exchange does not
currently report information for a delinquent customer until the customer has been disconnected
from the current provider for at least 30 days. In reply comments, Centrica REPs agreed that
market experience has proved that customers will attempt to switch to avoid paying their current
provider, or the affiliated REP once they have been disconnected. Centrica REPs argued that the
market would be best served by adoption of this policy which would send appropriate payment

signals to customers and help reduce exposure to bad debt.

Consumer Groups, OPUC, Fire Fly, and RRI opposed allowing REPs ‘“hard disconnection”
rights, whereby the REP blocks a customer who has been disconnected for non-payment from

switching to another REP.

Fire Fly argued that allowing hard disconnects would introduce a host of policy, practical and
legal problems, as well as lead to customer dissatisfaction with the deregulated electric retail

market.

Consumer Groups, OPUC, and Fire Fly argued that giving REPs hard disconnection rights is bad
public policy and would be anti-competitive. Fire Fly noted that such a policy is contradictory to

a customer’s right to dispute a bill and choose another provider in a free market. Fire Fly argued
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that this would grant monopoly power to an individual REP because the REP would have the
power to prohibit the customer from selecting another electric provider. Consumer Groups and
OPUC argued that there is little financial risk to a company that can review a customer’s credit
and request a deposit to hedge its risk of non-payment. Consumer Groups noted that when the
customer rules were originally adopted in 2000, former PUC Chairman Pat Wood supported the
ability of REPs to collect late fees to offset possible increases in bad debt allowances. Consumer
Groups argued that a competitive market requires providers to make voluntary decisions to make
offers and accept new customers based on nondiscriminatory criteria, and there is no place for
hard disconnects in a competitive market. Fire Fly stated that, by definition, credit risk
management is a company specific process, and it should not be prescribed by a regulatory
agency. Fire Fly argued REPs already have many tools to manage risk. In reply comments,
GMEC disagreed with OPUC, Consumer Groups and Fire Fly with regard to the appropriateness
of hard disconnects in a competitive market, and argued that customers who do not pay their bills
present a credit risk that cannot be managed with existing credit policies, or with soft disconnects
because customers can switch to avoid payment. GMEC also disagreed with Fire Fly’s
assertions that REPs have or will have adequate tools to manage bad debt under rules, as

currently proposed.

Fire Fly and Consumer Groups argued that if the commission allows hard disconnects, this
would most likely be interpreted as the commission favoring business over the public, which is
contrary to the direction of PURA and removes the ultimate customer protection against an
unjustified loss of service. Further, Fire Fly asserted that a hard disconnection policy would

punish those with insufficient income.
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In reply comments, TEAM disagreed with OPUC and Consumer Groups that customers would
be harmed because they could not switch or obtain service from another provider due to failure
to pay a disputed portion of their bill. TEAM asserted that the PUC does not allow a REP to take

action with regard to a customer debt if the balance is in dispute.

In reply comments, RRI disagreed with TXU Energy, GMEC and TEAM that hard disconnects
will provide the best possible tool to address the issue of uncollectible debt. RRI argued that
there is no other comparable competitive service industry that allows a provider to prevent a

customer from changing providers, even when they have outstanding debt.

Additionally, Fire Fly, RRI, and Joint TDUs argued there are numerous operational concerns
surrounding the issue of hard disconnects. Joint TDUs recommended that the commission not
adopt a hard disconnection policy until the market has evaluated the potential operational issues
and can recommend business rules and processes to the commission which will mitigate the
potential issues. RRI pointed out that there have been no public workshops to define exactly
what is meant by hard disconnect, including how the process would work, what transactions
would need to be implemented, what the effects on the customer would be and what the policy
and operational ramifications would be. Specifically, Fire Fly noted that there is not a system
currently in place for a REP to verify who has served the customer and who has been fully paid
by the customer. However, in reply comments, GMEC disagreed with RRI and Fire Fly, noting
that the transactions required to support this functionality are the 650s, which are already

generally supported by the market.
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RRI commented that market participants are currently focusing resources on the TX SET 2.0
implementation and argued that it would be ill-advised to try to add hard disconnects on top of
these efforts. Joint TDUs agreed that hard disconnects would impact the stacking logic for
switches, move-ins, and disconnection transactions, and that this would be a significant change
to existing market practices which could cause operational problems and consumer
dissatisfaction. Additionally, RRI argued the commission and market participants would need to
address issues regarding locking down an Electric Service Identifier (ESI-ID), including the
consequences if the lock-down is not removed when the customer pays and the consequences for
a REP locking down all customers, etc. RRI argued that if the commission were to allow a hard
disconnection policy at this time, it would be doing so with inadequate information. In reply
comments, TEAM agreed that the technical issues must be resolved and argued that that is
exactly the reason they proposed the creation of a stakeholder task force to develop a process and

timeline for implementation.

RRI argued that a hard disconnection policy may affect the POLR policy and customer behavior
to avoid POLR. RRI commented that PURA §39.101(b)(4) and 39.106(c) made it clear the
POLR service should be available to any requesting customer, and under a hard disconnection
policy, a customer would still have this right. Therefore, RRI questioned whether the REP
requesting a hard disconnection would really benefit if the customer disconnected for non-
payment could still go to POLR and whether the commission would want endorse a measure that
would drive customers to higher priced POLR services. Further, they argued, companies holding
POLR contracts did not bid with the expectation that customers would be driven to POLR, and

there may be contractual issues with changing policies that fundamentally change the nature of
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POLR in the middle of contract periods. GMEC replied that RRI misconstrued the POLR’s
obligation to serve because their reasoning suggests that the POLR would have to offer service to
a customer, even if the customer had left a POLR bill unpaid or refused to pay a deposit to the
POLR. GMEC commented that PURA requires the POLR to offer service once the customer has
met its obligations to its prior provider, if any, and that once the prerequisite has been met, that
the POLR would be obligated to serve. GMEC argued that even if a customer could bypass a
hard disconnection policy in favor of POLR service, it did not agree with the consequences
suggested by RRI, and suggested that hard disconnects would at least give the POLR a

reasonable opportunity to collect payment for services rendered.

RRI also argued this could drive customers to find more creative ways to avoid payment. RRI
suggested that when customers learn that their switch will get blocked once they have received a
disconnection notice, they will likely increase attempts to switch to avoid payment, which would
mitigate the intent of this policy. In reply comments GMEC agreed that RRI is rightly concerned
that customers will be encouraged to switch to avoid disconnection, and acknowledged that
customer behavior will likely not change, whether the disconnection is hard or soft, because
many customers will continue to switch to avoid payment. However, GMEC argued that its
proposal to allow REPs to object to a switch at the time the disconnection notice is issued will
lessen the customers’ behavior because the customer will have to switch in anticipation of the

receipt of a disconnection notice.

RRI argued that an optional hard disconnect, as suggested by TXU Energy, would require the

same implementation as a hard disconnect, and would create customer confusion. RRI noted that
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it is readily apparent to customers when they have been disconnected, but it would not be readily

apparent that they were being blocked from contracting with another REP.

Retail Market Subcommittee (RMS) Study

Joint TDUs recommended that the commission direct parties to provide recommendations to the
commission regarding business processes, rules and an implementation timeline through RMS
after this issue has been fully explored by Staff. In reply comments, TEAM agreed in concept
with Joint TDUs’ argument that hard disconnects not be instituted until operational issues and
procedures have been addressed. In reply comments, GMEC and Consumer Groups disagreed
with Joint TDUs that the issue of hard disconnects should be addressed in a separate rulemaking,

but agreed that market collaboration is necessary.

Higher customer protections

TEAM, RRI, and Fire Fly commented that the preamble question implied that stricter rules
regarding deferred payment plans and other rule changes would accompany hard disconnection
rights. RRI argued that if these changes were made, a hard disconnection policy would limit
REPs’ ability to make economic business decisions about credit policies and managing credit
risk. GMEC argued that some of the credit management tools proposed in the rule, such as the
increase in the maximum deposit, may not be necessary for REPs that exercise the option to

block a disconnected customer from switching to another REP.

RRI argued that “soft” disconnection rights, combined with the tools currently allowed in the
consumer protection rules regarding credit and deposit policies, along with REPs’ ability to

utilize consumer reporting agencies, should provide sufficient protection for REPs.
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GMEC did not support any additional requirements on REPs such an obligation to serve or a
requirement to offer deferred payment options as a trade off for the ability to object to a switch.
They argued that, in general, such changes would eliminate distinction between REPs and limit
the benefits REPs can offer for switching. However, GMEC agreed that it would be reasonable
to require REPs that object to a switch for a customer disconnected for non-payment to offer
deferred a payment plan, provided that the objection to the switch remains until the customer has
met the obligations. GMEC asserted that REPs should be allowed to choose their target market,

and should not be required to serve anyone requesting service.

The commission declines to adopt a policy allowing all REPs the right to prevent a
customer from switching to another REP until the customer pays all outstanding balances.
The commission believes that the amendments to these rules will address many of the
concerns related to the uncollectible revenues issues voiced by REPs, and finds it most
appropriate for the market to implement the ability of all REPs to request “soft
disconnections” and the other changes adopted in this order instead of expending resources
on developing procedures to implement “hard” disconnections. The commission agrees
with RRI that there are numerous tools allowable under the customer protection rules
which should provide sufficient protection for the REPs. REPs may require that a
customer with bad credit or poor payment history pay a deposit. In addition, REPs may
assess late fees and disconnect customers who fail to make timely payments and develop
other billing strategies that will minimize their risk (for example, direct debit from credit
cards or bank accounts). The commission finds that, at this time, these are the appropriate

next steps in this market for addressing this issue. Should these tools prove to be
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inadequate to the market as whole, the commission may entertain other proposals in the
future. However, the current revisions adopted in this rulemaking should be given an

opportunity to work.

The commission also concurs with the parties who raised concerns that implementation
would be difficult, and likely take longer than the June 1, 2004 date established in this
rulemaking for all REPs to obtain at least “soft” disconnection rights. No such system for
hard disconnections is currently in place. The commission agrees with RRI that there have
been no public workshops to define exactly what is meant by hard disconnect, including
how the process would work, what transactions would need to be implemented, what the
effects on the customer would be and what the policy and operational ramifications would
be. The commission also agrees with Fire Fly that there is not a system in place for a REP
to verify who has served the customer and who has been fully paid by the customer. The
commission notes the concern of Joint TDUs that this would be a significant change to
existing market practices which could potentially cause operational problems and
consumer dissatisfaction. The commission finds that at this stage of the market, these
operational issues appear to be fairly significant for the market and would risk the
integrity of properly implementing the other needed transactional improvements into the

operation of the market.

The commission also shares concerns raised by Consumer Groups that hard disconnections
may have unintended anti-competitive implications that have not been fully addressed in
this proceeding. As more than 80% of residential customers are still being served by the

affiliated REPs, this proposal may unintentionally retard the growth of the competitive
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market. The commission agrees that customers should continue to have the right to freely
exercise their right to choose in a competitive market. The commission agrees with RRI
that there may be providers willing to take on the risk of customers who had previously
demonstrated an inability or unwillingness to pay their electric bill, and thereby distinguish
themselves in the marketplace. The commission instead believes it appropriate to permit
the market to continue to develop and allow REPs to develop innovate tools and products

to mitigate risk associated with late or delinquent payments.

The commission also shares concerns voiced by RRI that the statute governing POLR
service and customer behavior regarding POLR service may negate that benefits that REPs
expect to receive under a hard disconnection policy. Specifically, PURA §39.101(b)(4) and
§39.106(c) require that POLR service be available to any requesting customer. Customers’
statutory entitlement to POLR service may mean that customers would still be entitled to
get service from the POLR if disconnected, eliminating the benefit to REPs that has been
the rationale for hard disconnects. Implementing a hard disconnection policy may
therefore also have the effect of driving customers with payment problems to the POLR,
since that would be the only REP that could switch a customer that is blocked for non-

payment.

For the reasons discussed above, the commission finds that it is not appropriate at this time
to implement a hard disconnection policy. In response to comments requesting that the
commission direct the RMS to begin a process to resolve the business process and
transactional issues involved with a hard disconnection system, the commission declines to

adopt that recommendation, and believes it instead appropriate at this time to encourage
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the market to dedicate resources to fully and properly implementing the expansion of the

current disconnection policy to all REPs, as well has the other amendments to these rules.

3. The commission is proposing that REPs enrolling customers through door-to-door
marketing using both a letter of authorization (LOA) and telephonic verification of the
applicant's decision to enroll. Instead, should door-to-door enrollments be authorized by

telephonic authorization consistent with proposed §25.474(h)(6)-(7)?

Direct Energy, GMEC, TEAM, and Entergy argued that REPs should be required to use only an
audio recording to verify authorization requirements for door-to-door enrollments instead of both
a written LOA and telephonic verification. These REPs stated that it should be a REP’s decision

whether to use the written LOA in conjunction with the telephonic verification.

Direct Energy, GMEC, TEAM, and Entergy argued that the proposed telephonic enrollment
process for door-to-door sales will actually provide customers with greater protections than
either today’s current door-to-door written process using the LOA or the commission’s proposed
rules that would require REPs to use a combination of the written LOA and a telephonic

verification call.

In addition, these REP commenters asserted that requiring only telephonic verification of
authorization would reduce enrollment errors, improve enrollment timelines, and provide greater
customer protection against unauthorized switches. OPUC disagreed with Direct Energy,
GMEC, and TEAM that telephone verification alone would reduce enrollment errors and would
provide greater customer protection. OPUC argued that door-to-door enrollment commonly

leads to customer misunderstanding and confusion because of the very nature of salesmanship,
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and customers should be able to review a written document to better understand what they are

committing themselves to.

Further, Energy, GMEC, and TEAM argued that requiring both telephonic and written
authorization and verification is unnecessary and increases operational costs without providing
any meaningful increase in customer protection. However, OPUC stated that the incidence of
future problems would be reduced by using the LOA in conjunction with telephonic verification,

leading to lower costs and increased customer satisfaction.

RRI and Fire Fly supported the commission’s proposal to require REPs to obtain a written LOA
and telephonic verification of the applicant’s decision to enroll. RRI did not oppose allowing
REPs to use solely telephonic authorization and verification as long as REPs also have the option
to use the LOA in conjunction with a telephonic verification as an additional method. However,
Fire Fly argued that for prepaid service, an LOA should be sufficient because a new customer
must then pre-pay for service before the REP completes enrollment. They asserted that this
prepayment is the ultimate verification step since a customer would not pay for a service that that

person did not want.

TXU Energy, Consumer Groups, and OPUC opposed requiring REPs to enroll customers
through door-to-door sales using only telephonic authorization and verification. Accordingly,
these commenters supported requiring REPs to use both a written LOA and third-party

telephonic verification for door-to-door sales.

TXU Energy and OPUC argued that written LOAs are failsafe mechanisms that the commission

should not yet abandon. They asserted that requiring a LOA and telephone verification will
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reduce error and slamming complaints, as well as reduce the incidence of other deceptive or
abusive marketing practices. However, Direct Energy, GMEC, and TEAM argued that a
customer’s voice recording is the best evidence of that customer’s intentions, and this evidence

should be sufficient for the commission’s purposes.

OPUC stated that the LOA is important because specific information regarding the REP and the
electric service plan are detailed in the document. The Consumer Groups argued that this
approach is reasonable given the history of abuse and complaints against door-to-door marketers
of electric service. Direct Energy, GMEC, and TEAM responded that OPUC’s assertion is
unfounded because the REP is required to disclose all of the specific product’s terms and price
details to the applicant and provide the terms of service and the Electricity Facts Label (EFL)
before obtaining the applicant’s authorization on the LOA. They pointed out that, under the
proposed alternative that would allow REPs to telephonically obtain the applicant’s authorization
and verification, the REP would still be required to provide such information and give the
applicant the opportunity to review the disclosure documents before obtaining the audio

recording of the applicant’s decision to enroll with the REP.

In reply comments, Direct Energy, GMEC, and TEAM stated that they would support REPs
having the option of either: 1) using the written LOA in conjunction with a third-party telephonic
verification call that is currently proposed in the rules; or 2) in lieu of the written LOA, using a
third-party verification that provides an audio recording of the applicant’s affirmation and
agreement to enroll (including all 16 proposed telephonic authorization requirements in
§25.474(h)(1)-(7)) and the verification of that authorization. These REPs asserted that REPs

should retain the right to obtain a written LOA in conjunction with a telephonic verification call
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as proposed by the commission; however, they argued, requiring both a written LOA and
telephonic verification for door-to-door sales unnecessarily increases operational costs without

providing any meaningful increase in customer protection.

Also in reply comments, the Consumer Groups and OPUC stated that they agree with Direct
Energy, GMEC, and TEAM to require the REP to telephonically record the entire authorization
and verification of an applicant’s door-to-door enrollment only if the entire conversation,
including the sales presentation, is recorded and followed up by either telephonic verification or

an LOA.

The commission agrees with Direct Energy, GMEC, and TEAM that it is reasonable and in
the public interest to allow REPs to enroll customers via door-to-door sales using either the
written LOA in conjunction with a third-party telephonic verification call or using a third-
party telephonic authorization and verification. REPs choosing to use the second option
would essentially be initiating the enrollment through door-to-door sales, but then would
comply with the telephonic authorization and verification requirements. The commission
notes that customers would still have an opportunity to review the terms of service at the

door, prior to authorization of enrollment.

The new requirements adopted by the commission will enhance customer protection by
requiring a telephonic verification call to be completed for all door-to-door enrollments. At
the same time, these requirements provide REPs the flexibility to use either an LOA or
obtain telephonic authorization from the new customer. Section 25.474(f)(1)(F) has been

deleted in order to remove the requirement that REPs notify customers that they will
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receive a telephone call 48 hours after the authorization. Section 25.474(f)(2) has been
added to permit REPs or aggregators to comply with either the authorization disclosure
requirements for written enrollments or the authorization disclosure requirements for

telephonic enrollments.

The commission declines to adopt the other proposals by Consumer Groups and others
because they would result in less flexibility for REPs with respect to how authorization and

verification are performed.

The commission agrees with Fire Fly that a prepayment can qualify as a verification of a
customer’s authorization in lieu of a telephonic verification, because actual prepayment
will sufficiently indicate a customers’ desire to enroll with a REP, but only in the event that

the door-to-door sales agent does not take the prepayment at the time of the solicitation.

The commission has added new §25.474(f)(3)(G) indicating that, for door-to-door sales
involving prepaid service, an actual pre-payment by a customer may substitute for the
telephonic verification, provided that payment is not taken at the time of the solicitation,

and the REP has obtained an authorization via a written LOA.

4. The EFL discloses the environmental impact of a REP's electricity product as an indexed
comparison to the state average. Is there a more appropriate way to provide such information in
an easy-to-read format? In the alternative, should REPs be allowed to show a generic

environmental impact if the product does not make a claim regarding environmental impact?

The REP Coalition argued that the EFL should continue to disclose the environmental impact of

a REP’s electricity product as an indexed comparison to the state average. They noted that using
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such an indexed comparison to a regional average is precisely what the Regulatory Assistance
Project recommended in model disclosure format. The REP Coalition asserted that this approach
is preferable to comparing a REP’s product to the highest and lowest emissions rate among all
other REPs because it is the best context for the emissions data, is not constitutionally suspect,
and conforms to the fundamental purpose of the label—displaying information about that

specific product.

Consumer Groups argued that comparing an electricity product’s environmental impact to the
statewide average is misleading and presents shortcomings. Consumer Groups stated that the
statewide average is not associated with any strategy or technology and it provides no vision for
lower emissions levels that could be realistically achieved given the application of known and

measurable strategies for reducing emissions.

Further, Consumer Groups argued, statewide average emissions are artificially inflated by the
emissions of a few high emitters. The use of the averaging process, these commenters said,
dilutes the difference between high and low emissions sources of electricity, which results in not
fairly contrasting the emissions difference between different companies. They asserted that the
data shown on two REP’s EFLs does not compare to the Environmental Protection Agency’s
(EPA) E-grid emissions data for the generation companies operated by the same companies. In
contrast, the REP Coalition, argued that this difference is both logical and expected because the
EFL shows emissions data for a particular retail electricity product, while the E-grid data shows
emissions from generators owned by the REP. They assert that it is highly likely that the
electricity sold by a particular REP for any particular retail product will not match the average

emissions for all generation owned by that REP for various reasons. The REP Coalition argued



PROJECT NO. 27084 ORDER PAGE 45 OF 389

that the Consumer Groups erroneously assume that the REP will buy at wholesale from no one
other than that REP’s generators and that this erroneous assumption does not provide any valid

basis for attacking the existing format.

Consumer Groups advocated a comparison of the product to either the highest or lowest emission
rate in the state. They stated that this would provide a “vision for lower emissions levels that
could be realistically achieved.” However, the REP Coalition argued that it is misleading to
assert that the lowest emissions rate could be realistically achievable for most electricity products
and such an assertion would likely mislead customers into believing that these products are

available.

RRI, Consumer Groups, Environmental Defense, and the Wind Coalition stated that REPs
should not be allowed to show a generic environmental impact if the product does not make a
claim regarding environmental impact. RRI argued that a generic scorecard would not provide a
meaningful comparison between REPs, while Consumer Groups said that this approach would be
deceptive and misleading. Environmental Defense asserted that undermines the environmental
disclosure provision contained in Senate Bill 7 and runs counter to the general practice of

disclosure in effect in the United States.

The commission agrees with the REP Coalition that the purpose of the EFL is to disclose
data regarding the characteristics of electricity sold under a particular retail product, not
to provide information for comparing wholesale generators. The commission concludes
that the current format, in which a particular product is compared to the statewide

average, should be retained.
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Further, the commission agrees with RRI, Consumer Groups, Environmental Defense, and
the Wind Coalition that REPs should not be allowed to show a generic environmental
impact if the product does not make a claim regarding environmental impact. The
commission believes that it is important to ensure that Texans have sufficient information
to evaluate the environmental impact of their choice of a REP, even if that REP is not

making a specific environmental claim.

5. Should the commission amend §25.485 of this title (relating to Customer Access and
Complaint Handling), to address situations where it is unclear as to what market participant may

be at fault (such as disputes as to the accuracy of a meter read, etc.)?

The REP Coalition, Fire Fly, and OPUC supported amending §25.485 to clarify that customers
have the right to lodge complaints at the commission against TDUs as well as the REPs. Both
the REP Coalition and Fire Fly pointed out that PURA §39.101(b)(7) identifies TDUs along with
REPs as the entities with which a customer is entitled to have an impartial and prompt resolution
of a dispute. They argued that since the TDU is integral in getting power to a customer’s
premise, the customer should have the opportunity to address complaints directly with the
source. By defining a process in the rule for the customer to go directly to the source of a
complaint, they asserted that commission would be allowing for a more efficient resolution of
complaints that would ultimately lead to greater customer satisfaction, which in turn will lead to
higher satisfaction with the competitive market in general. The REP Coalition indicated that the
types of issues that should be directed to the TDU include but are not limited to: power quality,
unexpected or frequent outages, inability to reach the TDU’s call center during an outage,

metering issues, and actions or behavior of TDU employees. Examples of those issues that
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should be directed to the REP include: enrollment issues, billing issues, disconnection and
service refusal issues, customer service, deposits, and credit requirements. OPUC commented
that the commission should amend the rule to incorporate TDUs by setting specific rules and
guidelines for TDU complaint handling and procedures. OPUC suggested that where it is
unclear who is at fault, the rules should specify that the customer should send a metering
complaint to the REP, who must investigate the complaint in conjunction with the TDU, and if
the customer is not satisfied, the customer may then lodge a complaint directly with the TDU and
the commission. Both the REP Coalition and Fire Fly noted that currently the TDU has no
incentive, in either commission rules or in its own tariffs, to promptly respond back to the REP
in these types of situations, and yet the REP is the one who gets penalized if it misses the 21-day

deadline that is imposed by the rule for resolving the issue.

Additionally, the REP Coalition suggested that the commission establish a “procedural guide”
that would include the types of complaints to be sent to the REP and the types to be sent to the
TDU. Such a guide would also be a description of processes required by the rule. Fire Fly
argued that, at a minimum, the rule should describe what happens when the cause of a complaint
is a market participant other than a REP, delineate each market participant’s responsibilities for

complaint resolution, and specify timelines for action.

The Consumer Groups and Joint TDUs opposed amending §25.485 to include TDUs as an
additional entity to which the customer must complain arguing that this would be confusing for
the residential consumer. The Consumer Groups argued that it was inappropriate for “market
participants” to be allowed to bog down the commission’s Customer Protection Division with

complaints against each other. They argued that customer protection rules are for “customer”
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protection, and the REPs and TDUs should be able to work out disputes among themselves.
Additionally, they noted, §25.30 already authorizes customer complaints against other regulated
entities so, they argued, amending §25.485 is not necessary. The Joint TDUs argued that a core
principle of the retail competitive market design is that REPs act as the interface with customers
in the market and TDU contact with the customer should be limited. They argued that there is
currently a process in place at the commission’s Customer Protection Division to categorize and
route complaints to the appropriate parties. To the extent it is “unclear as to what market
participant may be at fault” the Joint TDUs argued that the commission Staff is in the best
position to determine which market participant(s) should be involved in gathering information
and resolving the complaint, and the commission rules already provide sufficient authority to
allow its own staff to forward complaints to these entities. Both the Consumer Groups and Joint
TDUs commented that commission Staff can also ensure that the complaint is ultimately charged
against the proper party. Consumer Groups argued that introducing the TDU into the complaint
process is designed to confuse the customer by making it more complex in the hope that the

customer will simply give up.

The Joint TDUs stated that this commission Staff process, however, should not be dictated in the
customer protection rules. They argued that the commission process should remain an internally
developed commission function and should not be addressed in a rule, particularly a rule that
otherwise addresses the REP/retail customer relationship. The REP Coalition replied that the
commission process should be appropriately reflected in the rules and must clearly delineate the
substantive obligations on entities in responding to customer complaints as well as clearly

identifying responsibilities and timelines for complaint resolution.
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The Joint TDUs also recommended against making §25.485 applicable to all “market
participants.” They argued that the term “market participant” is overly broad and could result in
consumers lodging complaints against entities with whom they have no relationship and who
have no call center or other mechanism for interface with consumers. Such a process could also
result in consumers filing complaints against multiple market participants, all based on the same
incident (e.g., bill complaint), when the issue would be better resolved under existing complaint
processes. The Joint TDUs pointed out that this volume of complaints lodged with the
commission could falsely inflate statistics used as benchmarks for assessing the progress of the
market, increase paperwork, and make it more difficult for those charged with processing such
complaints. Such a process would not likely assist in making an ultimate determination of the

party at fault, or improve the efficient resolution of the consumer’s complaint.

The commission agrees with the Consumer Groups and Joint TDUs that a process is
already in place at the commission to address the appropriate party against whom a
complaint has been made. As part of this process, the commission pulls out complaints
against REPs that more appropriately belong with the TDU and keeps track of them.
Additionally, the commission believes that the potential for customer confusion, if the TDU
were introduced as a party against whom a complaint were to made directly, is too high
and unwarranted. The commission declines to amend this rule by including TDUs into the
complaint process directly. The commission also agrees with the Joint TDUs that the term

“market participants” is overly broad and declines to adopt this amendment.

The commission also agrees with Joint TDUs that it is inappropriate to codify internal

commission policies and procedures in a rule through requiring the commission to adopt a
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procedural guide as part of this rule. The commission does agree that it is important for
market participants and customers to understand the process used by commission Staff to
resolve informal complaints, and will soon publish a procedural guide to ensure a

transparent process for handling customer complaints.

6. What, if any, rules governing TDUs roles and responsibilities should be addressed in
the standard Tariff for Retail Electric Delivery Service and which should be addressed in the

commission's substantive customer protection rules?

The Joint TDUs recommended that the distinction between the customer protection rules and the
standard Tariff for Retail Electric Delivery Service be maintained; that is, provisions related to
the roles and responsibilities of the TDU should be in the tariff, while provisions related to the

relationship between the REP and retail customer should be in the customer protection rules.

In particular, the Joint TDUs stressed that the backbilling restrictions on TDUs should not be
included in the customer protection rules because this issue is already addressed in the tariff.
The Joint TDUs explained that rules applicable to TDU service are part of a TDU’s rates and that
a change in the rules may affect a utility’s charges. If the commission desires to change the tariff
provisions, the Joint TDUs recommended doing so directly, rather adopting customer protection
rules that are contrary to the tariff. The Joint TDUs proposed that all aspects of the underbilling
issue be addressed in a separate proceeding with notice of all potentially affected rules.
Specifically, they recommended harmonizing the underbilling provisions in the customer
protection rules with the ERCOT settlement process time schedules, collection of transition

charges mandated by financing orders, and quarterly and annual REP billings.
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As discussed further below, TIEC, Consumer Groups, OPUC, Fire Fly, and the REP Coalition all
disagreed that TDU roles and responsibilities should be referenced only within the standard

Tariff for Retail Electric Delivery Service.

TIEC supported the provisions in §25.480(e) of this title (relating to Underbilling), by a TDU.
TIEC recommended that these provisions also be included in the standard Tariff for Retail
Electric Delivery Service to avoid incongruity and to clarify that these provisions apply to all
customers. TIEC also pointed out that if the underbilling requirements are not included in the
tariff, a TDU might argue under the filed rate doctrine that the tariff controls and not the

customer protection rules.

Consumer Groups and the REP Coalition argued that any roles or responsibilities of TDUs
towards the REP that affects the end-use customer (e.g., meter reading, disconnection, and
reconnection) should be addressed in both the tariffs and customer protection rules, where
appropriate. The REP Coalition acknowledged that the tariffs primarily house the terms and
conditions governing the relationship between the TDU and the REP, but pointed out that the
tariffs do not fully capture all of a TDU’s roles and responsibilities that affect the retail customer.
The REP Coalition stressed that these roles and responsibilities should be housed in the customer
protection rules. Furthermore, the REP Coalition presented an initial list of issues related to the
TDUs’ tariffs as a starting point of issues to be addressed in a near-term rulemaking. The list
included, but was not limited to, a proposal to standardize tariff language related to discretionary
services, disconnection and reconnection procedures, and application of power factors. In
addition, the list included, among other things, revisions to the underbilling provisions to

comport with any rule changes in this proceeding.
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Fire Fly recommended that, at a minimum, implementation timelines for connections,
reconnections, and disconnections by TDUs should be specified in the customer protection rules.
In addition, Fire Fly suggested that, as specified in PURA §39.107(b)(7), timely resolution of
complaints against TDUs should be addressed in these rules. Fire Fly also proposed that timely

and accurate transfer of customer data be included.

Consumer Groups added that it is not appropriate to have rules governing the behavior of TDUs
that exist only in the tariffs. Consumer Groups suggested that delegating customer protection
provisions to a legal status of anything less than a rule fully enforceable by the commission is

inappropriate.

In reply to the Consumer Groups, the Joint TDUs asserted that §25.214 of this title (relating to
Terms and Conditions of Retail Delivery Service Provided by Investor Owned Transmission and
Distribution Utilities) “includes” and “adopts” the standard tariff and requires a TDU to use
sections 1, 3, 4, and 5 of the tariff “exactly as written.” Thus, the Joint TDUs pointed out, the
standard tariff is as enforceable as any other commission rule. In addition, they noted that TDUs
are required to operate pursuant to the provisions of their filed tariffs, including not only the
rates, but also the terms of service contained therein. Moreover, the Joint TDUs argued that
placing all such rules in the TDU tariffs, which has a discrete section devoted to the relationship
between the TDU and the retail customer, results in the least confusing and most uniform

approach for consumers.

While the standard Tariff for Retail Electric Delivery Service should continue to govern

the relationship between the TDU and the REP in the majority of circumstances, the
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commission agrees with the REP Coalition, Consumer Groups, and others that there are
instances in which it is appropriate for the customer protection rules to specify TDU roles
and responsibilities towards the REP (i.e., when the end-use customer is ultimately
affected, or where coordination between the REP and TDU are critical to fulfilling the
requirements of commission rules, such as in the case of reconnections). The commission
finds that it is appropriate to define TDU roles and responsibilities with respect to
disconnection and reconnection of service in §25.474, meter test records in §25.479,
unauthorized change of REP in §25.495, and critical care in §25.497. The commission finds
that it is important to clarify the TDU’s roles in these rules to ensure that processes
involving the TDU, REP, and the customer, and, in some instances, the registration agent

are comprehensive and coherent.

With respect to the underbilling provisions, the commission agrees with the Joint TDUs
that the backbilling restrictions on TDUs are best addressed in a limited rulemaking on the
standard tariff to address this issue and make the corresponding changes in the tariff.
Therefore, the commission will consider this issue in a future rulemaking proceeding. The
commission appreciates the REP Coalition’s effort to identify other issues to be addressed
in an additional future rulemaking to revise the standard tariff, but declines to decide here

what specific issues should be addressed.

The commission has removed the backbilling restrictions placed on TDUs in §25.480(e) in

response to these comments.



PROJECT NO. 27084 ORDER PAGE 54 OF 389

Additionally, OPUC commented that the substantive rules regarding metering and submetering
in Chapter 25, Subchapter F and Subchapter G of this title include standards that are inconsistent
with the customer protection rules, including those related to discontinuance of service and
billing. OPUC recommended that the customer protection rules apply for submetering by TDUs
either by incorporating new submetering rules in the customer protection rules or by amending

Subchapter G.

With respect to OPUC’s comments regarding the metering and submetering rules, the
commission recognizes that the standards for discontinuance of service and billing for
submetered tenants under Subchapter G are different than the standards for end-use
customers served by REPs under Subchapter R. The submetering rules in Subchapters G
pre-date Senate Bill 7. These rules largely govern the relationship between the building
owner and the tenant but there are references to the electric utility that may be more
appropriately applied to the REP (e.g., issues related to billing period) in areas with
competition. While the commission recognizes that there may be policy reasons to have
consistent standards and to update the submetering rules, it does not find it appropriate to
address these issues at this late stage of the rulemaking. The commission will examine

these issues in a future rulemaking if the need arises.

$§25.5, Definitions

The REP Coalition commented that the definition of “EFL” should be revised to limit its scope

to a description of the contents of the label and exclude details concerning the intended use of it.
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The commission agrees that this change is appropriate and has amended §25.5 to delete the
phrases “made available to customers” and “to help a customer choose an electricity

product.”

§25.471, General Provisions of Customer Protection Rules

Consumer Groups urged the commission to amend the customer protection rules to assure that all
REPs in Texas meet the standards expected of affiliated REPs. Consumer Groups supported the
development of a single set of customer protection rules that would result in the standards for
affiliated REPs being applied to all other REPs. With such a standardization of terms of service
and customer protection rules, customers would be able to focus on price, service quality and the
environmental impact of power supplies and be better able to make informed decisions.
According to Consumer Groups, different layers of customer protection have been and will

continue to be a hindrance to competition ever developing in the residential market.

In reply comments, the REP Coalition argued that requiring all REPs to follow the affiliated REP
standards will not benefit customers or the competitive market. Such a requirement may force
new entrants to serve market segments that their business models were not designed to serve, or

worse yet, may expose their operations to unexpected risk.

While the commission generally agrees with the goal of standardizing rules governing
competitive REPs and affiliated REPs, the commission declines, at this time, to standardize
all provisions. The commission does agree that it is appropriate to standardize provisions

regarding termination and disconnection and obligations related to deferred payment
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plans among all REPs for the reasons stated in response to the comments submitted in

response to question one.

However, the commission finds that, at this time, provisions governing credit requirements
and deposits should not be standardized because affiliated REPs and POLR are required to
serve certain customers—price-to-beat customers and all requesting customers,
respectively. Because of this obligation to serve certain customers, the commission believes
that it is appropriate to require more detailed credit requirements and deposit standards
for affiliated REPs and POLRs, in order to ensure that affiliated REPs and POLRs not
implement policies that have the end effect of effectively negating that obligation to serve.
Conversely, competitive REPs do not have these same obligations; therefore, competitive
REPs should continue to be permitted to set their own non-discriminatory credit
requirement and deposit standards. The commission finds that such variations in the rules
are necessary to continue to foster competition in the market, while at the same time

ensuring that all customers have access to electricity services.

Requirements relating to disconnection, reconnection, and deferred payment plans in
§25.483 and §25.480 have been extended to all REPs in response to the comments received
in response to question one and these comments. No other specific changes have been made

in response to these comments alone.

Consumer Groups supported proposed §25.471(a)(1), which provides that the customer
protection rules apply to TDUs where specifically stated. However, the Consumer Groups stated

that they would oppose the application of the customer protection rules to the TDUs, if such



PROJECT NO. 27084 ORDER PAGE 57 OF 389

application would complicate the complaint process for residential customers. Consumer Groups
asserted that REPs should take action against TDUs on behalf of retail customers, and under no
circumstances would Consumer Groups support a rule amendment that would require residential
customers to file a complaint with the REP only to be told that the customer’s complaint was

really with the TDU.

Currently, when an informal complaint is filed with the commission, the complaint is
reviewed to determine if the issues relate to service by a REP or TDU. The complaint is
then routed to the appropriate market participant. Because the commission is already
working with consumers to ensure that informal complaints are addressed by the correct
market participant, the commission declines to adopt language relating to the statement by
the Consumer Groups regarding a requirement for REPs to take specific action against

TDUs on behalf of customers.

Consumer Groups asserted that the language in §25.471(a)(4) is unclear and requested a specific
statement that the rules prevail over inconsistencies with the customer’s terms of service
agreement or other document. Consumer Groups also proposed broadening the language of

§25.471(a)(4) to apply to ERCOT protocols.

In reply comments, the REP Coalition argued that it would only lead to confusion if the rules
were amended to provide that the rules prevailed over inconsistencies in the terms of service
agreement or other document. The REP Coalition stated that using the term “prevail” instead of
the term “control” could lead to confusion because “prevail” suggests that other relevant rules do

not apply, whereas “control” indicates that the two rules, if in conflict, should work together.
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The REP Coalition agreed with the Consumer Groups’ suggestion to add the ERCOT protocols

to the list of affected documents.

The commission declines to make the change proposed by Consumer Groups in that it
finds no ambiguity in §25.471(a)(4). Additionally, the commission declines to make the
provision applicable to the ERCOT protocols because the customer protection rules are not

the appropriate place to address the modification or application of the ERCOT protocols.

Consumer Groups supported the proposed clarification that the customer protection rules apply
to municipally owned utilities and electric cooperatives; however, Consumer Groups proposed
deleting the words “and energy” from §25.471(a)(5) to make it clear that the rules apply only to
municipally owned utilities and electric cooperatives who sell retail electricity outside of their

service area.

The commission agrees with Consumer Groups that the rules are only intended to apply to
those municipalities and electric cooperatives who sell retail electricity outside their service
territory. The commission changes the term “electric power and energy” to “electricity

service” in order to clarify this provision.

Consumer Groups supported the rule amendments taking effect on June 1, 2004, to the extent
that the effective date does not change the end-use customer’s rights and remedies for contracts
and terms of service entered into before June 1, 2004. Consumer Groups asked that the
commission clarify that the changes to the rules only affect contracts and terms of service issued

after June 1, 2004.
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In response, the REP Coalition argued that if the new rule provisions were implemented in
accordance with the Consumer Groups comments, then every REP’s terms of service would have
to be renewed sometime after June 1, 2004, to implement the new rule provisions. According to
the REP Coalition, requiring every REP to renew its terms of service agreements after June 1,
2004, would result in different REPs being subject to the rules at different times, depending on
when the terms of service agreements were renewed. The REP Coalition provided that such an
outcome would be administratively unmanageable for the commission and would confuse
customers as to which rules apply to the service they are receiving from their REP. Therefore,
they urged the commission to reject the Consumer Groups’ comments regarding the effective
dates of the rules. The REP Coalition also clarified that its proposed effective dates for each
subsection were based upon the commission accepting the REP Coalition’s proposed changes for
each rule section. The REP Coalition suggested that if the commission adopts changes to the
rules that differ from those recommended by the REP Coalition, then the effective dates for those
changes may need to be extended. The REP Coalition stated that it would be happy to work with
the commission once the final rule requirements are determined to develop an appropriate

implementation timeline.

The Joint TDUs supported a uniform effective date for the rule amendments in that a uniform

effective date is much more rational and easily understood.

The commission agrees with the REP Coalition and the Joint TDUs that different effective
dates for different provisions of the rules could lead to customer confusion. The
commission declines the Consumer Groups’ suggestion to have different effective dates for

the various rule amendments based on when the parties entered into the contract and
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whether the rule amendment affects the end-use customer’s rights and responsibilities.
Such an implementation would be impractical for REPs with respect to the provision of
service to customers, and to the commission with respect to enforcement. The commission
therefore finds that the effective date should be standardized for all of these rules, as
proposed by the commission. Accordingly, the commission determines that it is most
appropriate to retain the June 1, 2004 effective date originally proposed by the commission,
with the exception of new §25.474 (relating to Selection of Retail Electric Provider), which
shall take effect August 1, 2004, because of the extensive changes to the requirements
relating to authorization and verification. Notwithstanding these effective dates, REPs may
send notices regarding the implementation of these revisions at any time after the rules are
adopted by the commission. A subsection has been added at the end of each rule to specify

the effective date of the rule.

DME stated that the purpose of the customer protection rules, as stated in §25.471(b)(4), is to
prohibit fraudulent, unfair, misleading, deceptive, or anti-competitive acts and practices by
aggregators and REPs in the marketing, solicitation, and sale of electric service and in the
administration of any terms of service for electric service. Therefore, DME suggested that the
rule include language requiring REPs to take the necessary measures to ensure that their
marketing or solicitations are not inadvertently or purposely directed at customers of non-opt-in

entities or risk suffering administrative penalties.

In response, the REP Coalition disagreed with DME’s suggestion that REPs be subject to
administrative penalties for marketing to customers of non-opt-in entities. The REP Coalition

argued that the non-opt-in areas are not tied to zip codes, counties, municipalities, or other
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geographic criteria where eligible addresses could be isolated and identified. Therefore,
expecting REPs to determine which service addresses are within non-opt-in areas, so that such
areas can be excluded from the REPs marketing efforts is an impossible expectation. However,
the REP Coalition agreed with DME that it would be desirable to limit REP marketing to areas
that have opted into customer choice. The REP Coalition stated that REPs have a strong
financial incentive to limit their marketing materials to eligible customers, and the REP Coalition
stated that it was sympathetic to DME and other non-opt-in entities that have to answer calls
from confused non-opt-in entity customers on the issue. Therefore, the REP Coalition suggested
that the commission require DME and other non-opt-in entities to provide customer information
regarding those customers in the non-opt-in areas who are ineligible for customer choice, so that

the REPs can then market to customers who are not listed in the non-opt-in areas.

The commission declines to adopt DME’s suggestion to prohibit REPs from marketing or
soliciting to customers in singly certificated areas in which customer choice has not been
adopted by a municipally owned utility or electric cooperative. PURA §39.105(b) states
that a REP may not “provide, furnish, or make available electric service at retail within the
certificated service area of an electric cooperative... or a municipally owned utility that has
not adopted customer choice.” The commission finds that mass marketing to an urban
area such as the Dallas/Ft. Worth Metroplex area is not, in and of itself, providing,
furnishing, or making available electric service to customers who may be served by a non
opt-in entity within that urban area. Further, the commission finds that DME’s suggestion
that REPs take extraordinary measures to prevent inadvertent marketing from reaching

those customers is impractical, especially as it relates to mass-marketing to large number of
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residential and small commercial customers. The commission also declines to adopt the
REP Coalition’s suggestion to require non opt-in entities to provide customer information
to REPs. Itis clear from the comments that both DME and the REPs agree that in an ideal
world, REPs would not expend energy marketing to customers who are not eligible for
retail choice, and urges REPs to work with cooperatives and municipally owned utilities to
minimize written and telephonic solicitations to customers who do not have choice. No

changes to the rules have been made.

The REP Coalition supported the addition of the term “applicant” to the list of definitions and
distinguishing “applicant” from “customer” as the terms were defined prior to electric
restructuring. However, the REP Coalition provided that the definition of “applicant” should not
include a reference to aggregators because customers do not obtain electric service from

aggregators.

The commission declines to remove aggregators from the definition of “applicant.” The
term “applicant” is used consistently throughout the customer protection rules, and the
rules are to provide protection not only to applicants for REP services but also to
applicants for aggregation services. Therefore, “applicant” should include those applying
for aggregation services, and the commission adopts language clarifying that an
“applicant” can be a person who applies for retail electric service from a REP or a person

who applies for aggregation service from an aggregator.
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Additionally, the REP Coalition recommended changing the definition of “customer” by
removing the term “REP of record” in order to prevent confusion about a REP’s relationship

with a customer versus a REP’s association with a particular premise.

The commission agrees with the REP Coalition and modifies the definition of “customer”

in §25.471 to refer to a “REP”.

OPUC and Consumer Groups argued that the definition of “electric service” should not be
amended to include metering services provided by a competitive metering provider. OPUC
argued that competitive metering is more appropriately an “energy service” as defined in

§25.223 than an “electric service.”

In reply comments, the REP Coalition supported the inclusion of competitive metering as an
“electric service.” The REP Coalition argued that it would be a significant barrier to competition
if different criteria were applied to metering services depending on whether the service is
provided by the TDU or a competitive metering provider. Additionally, the REP Coalition
argued that metering is an essential function in the delivery of electricity such that it should be

included in the definition of “electric service.”

The commission agrees with the REP Coalition that it would be an impediment to
competition if customer protection provisions were applicable to the metering practices of
TDUs but not to those of competitive metering providers. Therefore, the commission has

declined to make the change suggested by OPUC and Consumer Groups in §25.471(d)(4).
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The Joint TDUs proposed re-defining the term “move-in” to recognize that a move-in can
encompass a situation where the customer of record is being established for the first time at a

new premise.

The commission agrees with Joint TDUs that there are situations where a new premise does
not have a customer of record and the establishment of service to such a premise would
constitute a move-in. Therefore, the commission modifies the definition of “move-in” in
§25.471(d)(8) to include a request for service to a new premise where a customer of record

is initially established.

The REP Coalition suggested that the definition of “small commercial customer” be modified to
provide that a non-residential customer with a peak demand of less than 50 kilowatts (kW)
during any 12-month period is not a small commercial customer if that customer’s load is part of

an aggregation whose peak demand is in excess of 50 kW during the same 12-month period.

Conversely, OPUC and Consumer Groups argued that the definition of “small commercial
customer” should be changed to provide that a small commercial customer is one who has a peak
demand of 1,000 kW or less during any 12-month period. Consumer Groups added that using
aggregated commercial load is not a fair basis for deciding whether or not a small business

should be covered by the commission’s customer protection rules.

In reply, the REP Coalition argued that the recommendation to raise the threshold for
consideration as a small commercial customer from 50 kW to 1,000 kW is based on the statutory
maximum threshold for price-to-beat service, but the price-to-beat threshold has no direct

bearing on the level of customer protection required by larger commercial customers. The REP



PROJECT NO. 27084 ORDER PAGE 65 OF 389

Coalition argued that the current delineation between small and large commercial customers has
allowed the larger commercial customers the flexibility to negotiate a better price on electricity
in exchange for forgoing certain customer protections. If a large commercial customer, however,
chooses not to waive any customer protections, then the customer can be assured that the REP
will provide service in accordance with the commission’s minimum customer protection
requirements. The REP Coalition argued that to its knowledge, large commercial customers
have not complained about the option to waive certain protection provisions; therefore, the
definition of small commercial customer should not be amended based on the maximum
threshold for price-to-beat service. The REP Coalition offered, however, that it would support
lowering the level of small commercial customer down to 10 kW, which correlates with the rate

classes in the standard TDU tariff.

The commission disagrees with the REP Coalition that the definition of small commercial
customer should be lowered to 10 KW, as the commission believes that customers below 50
kW should continued to be guaranteed the minimum protections established by these rules.
The commission also declines to adopt Consumer Groups’ recommendation to raise the
threshold for small commercial customers from 50 kW to 1,000 kW. The commission
concurs with the comments of the REP coalition with respect to larger price-to-beat
customers who appear to have been successful in obtaining both the prices and contract
terms that those customers desire. The commission continues to believe that it is
appropriate to allow customers with a peak demand of 50 kW and above the flexibility to

agree to a higher or lower level of customer protections.
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However, the commission agrees with the REP Coalition that the definition of “small
commercial customer” should be consistent throughout §25.471 and amends the definition
in §25.471(d)(10) to provide that a customer is not to be considered a small commercial
customer if that customer’s load is part of an aggregation whose peak demand is in excess
of 50 kW during the same 12-month period. The commission recognizes that in many
cases, aggregation groups will consist of customers both below and above 50 kW, leading to
confusion in some instances as to which customers in the aggregation group have the ability
to agree to different standards that provided for by commission rule. This commission
believes that this change will facilitate aggregation in the Texas retail electricity market,
and is therefore in the public interest. The commission has amended §25.471(d)(10)

accordingly.

Further, the commission believes that some customer protection provisions are so essential
that they should not be able to be waived. The commission amends §25.471(a)(3) to clarify
that customer protections regarding slamming, unauthorized charges and complaint

handling may not be waived for any customer.

Consumer Groups argued that cancellation of a contract by a customer should not be considered

2

“termination;” therefore, the term ‘“customer” should be removed from the definition of
“termination.” Alternatively, if the definition of “termination” is going to be modified to include

cancellation of a contract by a customer, then another term needs to be created to consistently

describe a situation where the REP terminates service to abandon customers.
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Conversely, the REP Coalition argued that a customer should have the right to terminate a
contract under certain conditions, and that deleting the term “customer” from the definition of

“termination” might call that customer right into question.

The commission agrees with the REP Coalition that the customer has the right to terminate
a contract or service agreement. Therefore, the commission declines to remove the term
“customer” from the definition of “termination.” Additionally, the termination provisions
in §25.482 specifically address termination by abandonment; thus, an additional definition

for termination by abandonment in §25.471 is unnecessary.

The REP Coalition also proposed a new definition for the term “enrollment” because throughout

29 ¢¢

the rules the terms “move-in,” “switch,” and “enrollment” are used interchangeably and there is

currently no definition for “enrollment.”

While the commission disagrees with the REP Coalition that the terms “enrollment,”
“switch,” and “move-in” are used interchangeably throughout the rule the commission
does adopt a definition of “enrollment” to encompass the process of authorization and
verification as well as submission of the customer’s request of a move-in or switch in order

to eliminate any confusion.

The REP Coalition also suggested two other changes to which no other party objected. First, the
REP Coalition argued that §25.471(a) be amended to explicitly state that this subchapter applies
to the registration agent and power generation companies in certain places. The REP Coalition

also recommended that §25.471(a)(1) specify that the affiliated REP customer protection rules



PROJECT NO. 27084 ORDER PAGE 68 OF 389

only apply while an affiliated REP is obligated to offer the price to beat in its particular affiliated

TDU's service area.

The commission agrees that these clarifications are reasonable and has amended

§25.471(a) accordingly.

§25.472, Privacy of Customer Information

The REP Coalition recommended language to clarify that the advance notice and opt-out
opportunity that REPs must give customers under §25.472(b)(1)(B) prior to the release of

customer information to third parties is a one-time requirement for each customer relationship.

Consumer Groups responded that customers should be offered the opportunity to opt out of third-
party marketing at the time of registration, but that opportunity should not be a one time event.
Additionally, they argued, once a customer receives the opt-out notice, the REP should be
required to provide customers with additional notices of future information releases to new
affiliates and vendors. Customers have no way of knowing what third-party relationships REPs
might enter into in the future and whether or not the customer would want their private

information released to that party.

OPUC recommended that the “opt-in” procedure, as currently exists in the rules, be maintained.
According to OPUC, an opt-out notice would give marketers a right to blitz customers with

unlimited sales and promotional materials unless the customer takes a specific action to opt-out.

The commission finds the REP Coalition’s suggested clarification is useful and amends the

rule language accordingly. The commission believes that it is unnecessary to require a
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REP to repeatedly send the opt-out notice prior to providing information to a new partner
or affiliate, if the REP provided the customer an opportunity at the time of enrollment to
specify whether or not the customer wanted to received future offers from the REP or its

marketing partners.

The commission disagrees that the opt-out procedure would allow marketers to blitz
customers with unlimited sales and promotional materials. The prohibition on publicly
disclosing or disseminating customer information, except in accordance with §25.472(b)(1),
and the prohibition on selling customer information under any circumstances are expressly

clear in §25.472(b)(2).

The REP Coalition also suggested language to outline the methods that a REP may use to
provide the required customer opt-out notice. The REP Coalition suggested that REPs be
allowed to provide the opt-out notice to customers in a privacy statement in the Terms of Service
document, in the authorization and verification process in §25.474, or in a notice sent to

customers.

In response, Consumer Groups stated that it supported including a privacy statement and opt-out
notice in the terms of service or the “Your Rights as a Customer” document (YRAC), but that
inclusion in the terms of service or YRAC should be in addition to a separate opt-out notice. The
Consumer Groups argued that the opt-out notice should not be a low profile document given the

current attitude towards unsolicited marketing efforts (i.e., the national and state do not call lists).

The commission agrees with the REP coalition that the option of receiving future

marketing of products and services can be provided during the authorization and
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verification process or through a separate mailing. However, the commission does not
agree that a statement in the terms of service is sufficient notice by itself to customers, for
the reasons stated by Consumer Groups. While the inclusion of a privacy policy in the
YRAC or terms of service is helpful, it should not be the only place that customers see the
opt-out notice. The opt-out notice is an important tool to help customers control the release
of their information; therefore, customers should receive the notice in a format separate

and apart from the terms of service.

The REP Coalition also recommended deletion of the term “vendor” from the customer notice
requirement and recommended language which clarifies that the opt-out notice is required only if
the third party uses the customer information to market the third party’s products or services.
The REP Coalition suggested this language because third parties often provide billing and other
back office services for REPs, and a third party providing such services on behalf of a REP

should not be included in the opt-out notice.

Consumer Groups responded that the term “vendor” did not need to be removed from the
customer notice requirement because §25.472(b)(1) already provides an exception for third

parties performing back office functions on behalf of a REP or aggregator.

The commission agrees with the REP Coalition that the intent of the opt-out notice is to
protect customers from having their information shared with third-party vendors with
whom the customer has no existing business relationship and with whom the REP does not
contract for back office services. Accordingly, the commission has modified the language

to clarify that the opt-out notice only applies to the release of information to a partner or
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affiliate for the purposes of marketing the products or services of any partner or affiliate or
the products or services offered pursuant to joint agreements between the REP or

aggregator and a third party, a REP or aggregator.

TIEC and the REP Coalition argued that §25.472(b)(1)(G) should clarify that OPUC can only
request and receive proprietary customer information for those specific customer classes that

OPUC serves, namely residential and small commercial customers.

In response, OPUC argued that the terms of §25.472(b)(1)(G) expressly state that OPUC can
only request and receive such information pursuant to its statutory authority under PURA
§39.101(d). OPUC stated that, while it agrees that it would not be able to seek information on
individual industrial customers, it could conceivably need to seek information on some aspect of
retail sales in a more general sense. They argued that adding language that specifies “residential
and small commercial customers” may actually prevent OPUC from receiving information that
affects said customers because the REPs may construe such language to mean that total or more
general information could not be given. OPUC did, however, state that it would support
amending the language of §25.472(b)(1)(G) to clarify that its ability to request and receive

reports is pursuant to PURA.

The commission agrees with OPUC that §25.472(b)(1)(G) should not be amended to add
the terms “residential and small commercial customers.” However, the commission does
not agree that this subparagraph should be broadened to state that OPUC may request

reports pursuant to PURA instead of specifying the statute under which OPUC may
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receive specific information. Therefore, the commission declines to amend

§25.472(b)(1)(G).

The intent of the provision in §25.472(b)(1)(G) is not to either expand or limit any rights
given to OPUC by PURA §39.101(d), and is not intended to specify which, if any,
documents PURA §39.101(d) may permit OPUC to request from REPs. Instead, the sole
and limited purpose of this provision is to indicate that the provision of information by
REPs to OPUC, to the extent PURA §39.101(d) authorizes OPUC to request that
information, is not a violation of §25.472. The commission believes that this response

addresses the concerns raised by TIEC and the REP Coalition.

The commission also notes that it is the commission that has the responsibility to oversee
the competitive electric market through the adoption of rules and the enforcement of those
rules. As such, it is critical for the commission and its Staff to have adequate ability to
obtain the information necessary to monitor compliance with commission rules and
effectively conduct enforcement activities when necessary pursuant to the authority given
to the commission by PURA , including §14.002, §15.023, and §17.001(b). OPUC does not

share those same responsibilities or authority.

The REP Coalition also suggested deleting §25.472(b)(2) in its entirety because they argued that
the provision is contradictory to provisions in §25.472(b)(1), which allows the sharing of certain
information. As an alternative to deleting §25.472(b)(2), the REP Coalition suggested modifying

the language in §25.472(b)(2) to provide an exception for the sharing of information as



PROJECT NO. 27084 ORDER PAGE 73 OF 389

authorized in §25.472(b)(1) and to provide that a REP may not share “proprietary customer

information” instead of “customer-specific information.”

Consumer Groups responded that when §§25.472(b)(1) and (b)(2) are read in conjunction with
each other, §25.472(b)(2) clearly prohibits the sale, public disclosure, or dissemination of
customer-specific information unless the information is proprietary information and its release is
pursuant to certain circumstances (i.e., information needed to complete a required market
transaction). They asserted that proprietary customer information is a subset of customer-
specific information, and if §25.472(b)(2) were only to apply to proprietary information, then
customer-specific information could be disseminated or sold. Therefore, Consumer Groups
urged the commission to retain the prohibition on the sale or dissemination of customer-specific

information to the extent that such information is not considered proprietary.

The commission agrees with the commenters that §25.472(b)(1) and (b)(2) are confusing
and potentially contradictory. The commission has amended §25.472(b)(1) to reorganize
the section and enumerate the exceptions to the prohibitions on release of customer
information in subparagraphs (A) through (J). The commission has also amended
§25.474(b)(2) to eliminate all provisions except the blanket prohibition relating to the sale
of all customer specific information, including customer proprietary information. The
commission believes that these changes address the concerns of the REP Coalition, while

still retaining the protections sought by the Consumer Groups.

The REP Coalition also argued that the language of §25.472(b)(3) erroneously suggests that a

REP would potentially request information from the TDU on behalf of another REP. The REP
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Coalition recommended amending the language to remove any reference that a REP might

request data on behalf of another REP.

The commission agrees that a REP should not request information from the TDU on behalf

of another REP, and amends the rule language in §25.474(b)(3) accordingly.

The REP Coalition voiced concerns with the proposed language in §25.472(b)(3) that provides
that “the TDU or REP shall not release any information of a prior occupant of the premise,”
because the REP Coalition argued the language is unnecessary. The REP Coalition argued that
other provisions in §25.472 and §25.272 of this title (relating to Code of Conduct for Electric
Utilities and Their Affiliates), already thoroughly address the release of proprietary customer
information. Additionally, the REP Coalition asserted that §25.472(b)(3) would likely have the
unintended consequence of prohibiting the legitimate release of historical usage of a residential
premise. The REP Coalition commented that the prohibition on the release of customer
information is intended to prohibit the release of proprietary customer information, but the
language in §25.472(b)(3) makes it ambiguous as to whether there is a prohibition on releasing
historical usage of a residential premise regardless of whether the prior occupants continue to fit
the definition of a “customer.” Therefore, the REP Coalition recommended deleting the
provision in §25.472(b)(3) that prohibits a REP or TDU from releasing any information of a

prior occupant of the premise.

Consumer Groups echoed the REP Coalition’s concern regarding any prohibition on the release
of historical usage data. Consumer Groups stated that the provisions prohibiting the release of

customer information are sufficient to protect customer privacy and that prohibiting the release
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of information regarding a prior occupant gives no additional protection to customers and creates

confusion regarding the release of historical usage data for the premise.

In reply comments, the Joint TDUs argued that they risked liability if they released customer
usage data without authority granted by the commission to do so. The Joint TDUs stated that if
the commission requires TDUs to give such data to a third party, then the commission should

expressly protect the TDU from liability for doing so.

The commission agrees with the REP Coalition and Consumer Groups that the prohibition
on releasing historical usage date for residential premises is unnecessary. While the
commission acknowledges that historical usage is useful to REPs in developing pricing
offers to customers, the commission remains concerned that historical usage information
may be extremely competitively sensitive information for commercial and industrial
customers, and that a clear prohibition on the release of that information is appropriate if a
former occupant has designated the information competitive sensitive. The commission
amends subsection (b)(3) to only specifically prohibit the release of information of prior
occupants in the case of commercial and industrial customers if the former occupant has
designated the information competitively sensitive. The rules provide for the TDU to
release information to the REP, only after the REP has obtained authorization for release

of the information in a manner consistent with §25.474.

The REP Coalition also asserted that the process in §25.472(b)(3) for obtaining customer
authorization for the release of historic usage is unreasonably cumbersome. The process in

§25.472(b)(3) provides that customer authorization is to be obtained using the methods identified
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in §25.474, but the REP Coalition proposed using a written request or proof of other

authorization instead of the methods in §25.474.

The commission finds that it is important that a REP provide documentation that a
customer has authorized the release of proprietary information from the TDU to the REP;
however, the commission agrees that requiring a REP to obtain authorization by one of the
methods in §25.474 is unreasonably cumbersome. The commission understands that the
Retail Market Subcommittee at ERCOT is currently developing a process that would
require TDUs to provide historical usage upon receiving a standardized written request
from a REP. The commission finds that this process should be sufficient to address the
concerns voiced by the REP Coalition. The commission will also re-examine the issue of
the format authorization of historical usage requests at the time that it considers broader
amendments to the standard Tariff for Retail Electric Delivery Service, if necessary.
Section 25.472(b)(3) has been amended to remove the specific requirement that a REP

obtain authorization by one of the methods in §25.474.

$25.473, Non-English Language Requirements

The REP Coalition and Consumer Groups requested that the rule clearly recognize that the non-

English language requirements apply to both applicants and existing customers.

The commission agrees with the proposed change and modifies §25.473(b) accordingly.

$25.473(b) and (c) designated language documents
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Consumer Groups opposed the change in proposed §25.473(b) to eliminate the requirement that
all documents required by this subchapter be provided in either English or Spanish, and, if
applicable, the language in which a REP marketed its services to the customer. This change
would require only specific documents to be provided in a single language unless the REP
markets in a language other than English or Spanish. Consumer Groups noted that the non-
English language requirements of §25.473 are one of the customer protections required in PURA
Chapter 17. Customer Groups asserted that it is manifestly self-evident that in order for a
customer to be protected in a competitive market, the customer must have access to important
information (i.e., key rates and terms and disclosures) in a language that the customer
understands. Consumer Groups stressed that if information is deemed so critical that the
commission requires it to be provided to customers, then it needs to be disseminated in such a
way that customers have the opportunity to understand the information. For non-English
speakers, the ability to understand the information means that it must be provided with the

information in whatever language they speak.

The REP Coalition supported the amendment in §25.472(b) and (c) to eliminate the requirement
that all documents required by this subchapter be provided in either English or Spanish and
another language if a REP has marketed its services in another language. REP Coalition argued
that it understands the importance of providing information in a language that the customer can
understand, but that some of the required information disclosures are overly broad and fall
outside the dictates of PURA. The REP Coalition argued that the commission does not have the
authority to dictate to the REPs which languages or markets new services and promotions will be

offered to customers; and they argued that such requirements are an impermissible infringement
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on a REP’s constitutional right to commercial free speech. The REP Coalition stated that its goal
is to better define when information should be provided in languages other than English, to
clarify which types of information must be provided in languages other than English, and to

conform the dual-language requirements to those of PURA §39.101(a)(7).

The REP Coalition suggested that the amendments do not go far enough. They suggested that
the YRAC document, terms of service document, EFL, bills, and bill notices be provided in only
a single language: English, Spanish, or the language used to market the REP’s electric service.
Also, they proposed eliminating from this list information on the availability of new electric

services, discount programs, promotions, and access to customer service.

The commission declines to adopt the Consumer Groups’ suggestion to retain the mandate
that all documents required under the subchapter be reported in English or Spanish and a
language other than English, if applicable, because it is overly burdensome to REPs, and
does not provide meaningful benefits to customers, as customers would retain the ability to
designate the language in which they desire to receive documents. Providing customers
with documents in other language will, in many cases, not provide meaningful information
to customers. Nonetheless, the commission does continue to believe that certain documents
such as the enrollment notification notice and disconnection/termination notices, should be
provided in duel languages, because of the need for customers to potentially act quickly in
response to those documents. The commission also believes that the YRAC should be

provided in dual languages to ensure that all customers are aware of their basic rights.
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The commission does not agree with the REP Coalition that the commission does not have
the authority to require information on the availability of new electric services, discount
programs, and promotions be provided in specific languages. PURA §39.101(a)(8)
authorizes the commission to require information concerning low-income assistance
programs and deferred payment plans to be marketed in English and Spanish and any
other language as necessary. Additionally, PURA §39.101(a)(9) authorizes the commission
to ensure that a customer receives information as necessary to ensure high-quality service
to customers. Consistent with that authority, the commission believes that it is appropriate
to require information on the availability of new electric services, discount programs, and
promotions to be made available in English, Spanish or any other language in which the
REP chooses to market its services or products. The commission disagrees that it is
dictating the languages or markets in which new services and promotions will be offered.
Rather, the commission is merely requiring a REP who markets in a particular language to

make certain information available in that same language.

This commission has modified §25.473(b) to clarify that REPs are only required to provide
the documents listed in this subsection in the language designated by the customer. The
commission has also made corresponding changes to §25.474(c) with respect to information

provided by aggregators.

Additionally, the commission has deleted the YRAC document from subsection (b)(1)
because subsection (d) requires that the document be provided in English and Spanish or

English and the language in which the electric service was marketed.
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Consumer Groups argued that the removal of “termination and disconnection notices” from
§25.473(b)(1) means that non-English speakers who do not speak Spanish will not have access to
termination and disconnection notices in a language that they speak. At a minimum, Consumer
Groups argued that REPs should be required to provide certain documents in languages other

than English or Spanish whenever they market to a customer in another language.

The commission agrees with the Consumer Groups that termination and disconnection
notices should be provided in either both English or Spanish or English and a language
other than English or Spanish if the customer is receiving information in that other
language. Section 25.474(d) has been amended to provide that both the YRAC document

and a disconnection/termination notice be provided in dual languages.

The REP Coalition also recommended adding a cross reference to §25.474 in §§25.473(b)(1) and
(c) to make it clear that disclosure requirements such as the YRAC document and the EFL are

required only for residential and small commercial customers.

The commission declines to include a cross reference. The commission does not believe
that §25.473(b)(1) suggests that that the YRAC or EFL is required for customers other
than residential or small commercial customers who agree to different customer

protections as part of their terms of service.

The REP Coalition argued that the requirement to provide any documents in a dual language is
burdensome and provides no benefit to the customer. The REP Coalition contended that their

proposed changes still require key documents to be available to a customer in a language that the
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customer understands, while ensuring that REPs do not have to produce every document required

under the subchapter in a language other than English.

Consumer Groups responded that the dual language requirement is necessary because many
households have persons with limited proficiency in English, even if the person with whom the
REP has contracted is proficient in English. Consumer Groups argued that it is imperative for
household members to have access to information regarding the electric service; therefore, such
information should be provided in both English and Spanish and any other language in which the

REP markets its products or services.

In response, the REP Coalition stressed that the business relationship is between the REP and the
customer; not the REP and every person that resides in the customer’s household. The REP
Coalition provided that it imposes an unreasonable burden on the REP to make the REP
responsible for ensuring that disclosures are provided in multiple languages so that every

members of the household has access to information regarding the electric service.

The commission agrees that it is important to provide key documents to customers in dual
languages, either English and Spanish, or English and the language in which the service
was marketed. Therefore, the commission amends §25.473(d) to require that the YRAC
document and the termination or disconnection notice be provided in dual languages.
However, consistent with the commission’s findings in response to comments to §25.474(1),
this subsection only requires that the enrollment notification provided by the registration

agent be provided in English and Spanish and not in any other language, as it is potentially
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extremely costly and may be impractical to require the registration agent to send out

notices in a large number of languages.

The REP Coalition argued that the YRAC document should be removed from the list of
documents that must be provided in both English and Spanish under §25.474(d) because the
YRAC is provided to customers in their preferred language. Also, the REP Coalition argued that
the YRAC is distinct from the other documents listed in §25.473(d) because the YRAC is more
of a lengthy reference document with a long shelf life, while the other documents that must be

provided in both English and Spanish are more succinct and are a call to immediate action.

In response, the Consumer Groups argued that even though the YRAC is lengthy, it is precisely
the document to which a customer, or a member of the customer’s family, will need to review
when a termination or disconnection notice is received. Therefore, they argued, the YRAC

should be provided in both English and Spanish.

The REP Coalition responded that eliminating the dual language requirement for the YRAC
would substantially decrease the REP’s production and mailing costs without any impact to the

customer who would continue to receive the document in their preferred language.

While the YRAC may be a lengthy document with a longer shelf life than some other
documents provided to customers, the YRAC contains crucial information to which
customers should have access in a language that is useful to the customer. The commission
does not find that providing the YRAC in dual languages imposes an unreasonable burden

on REPs; therefore, the commission declines to remove the YRAC from §25.473(d).

§25.474, Selection of Retail Electric Provider
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In general, the REP Coalition, Fire Fly, and Consumer Groups supported the commission’s
proposed revisions to this section. The REP Coalition stated that identifying the specific
requirements for each method of enrollment provides clarity for REPs. The Consumer Groups
said that the proposed rule made significant progress in better explaining and documenting the
switching process and provides a higher standard that should serve consumers better than the

existing rule.

In addition, Consumer Groups supported amendments that put the burden of proof on the REP to
show that a disputed switch is in fact authorized. This approach, they argued, will relieve
customers of having to show any kind of intent in order to be made whole when an unauthorized
switch occurs. This, the Consumer Groups stated, is in keeping with the intent of PURA
§§17.102(4)-(5), under which the commission is obligated to have rules requiring that
“unauthorized charges be remedied at no cost to the customer” and that “require refunds or

credits to the customer in the event of an unauthorized change.”

The REP Coalition suggested several clarifying changes to this section to ensure that certain
terms are used consistently throughout this section. Specifically, they stated in some instances,
the terms “applicant” and “customer” had been misapplied. In addition, the REP Coalition
argued that there is a distinct difference between “cancellation” and “rescission” and suggested
several changes to indicate that rescission refers to the applicant’s right to void the terms of
service by contacting the REP within three federal business days after receiving the terms of
service and that cancellation refers to an applicant’s right to attempt to cancel the switch
transaction by contacting the registration agent. Finally, the REP Coalition stated that the word

“contract” should be replaced with “terms of service.”
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The commission agrees that the terms “cancellation” and “rescission” should be
differentiated in the rules, as discussed further in response to comments in §25.474(j). The
commission also makes the suggested clarifications proposed by the REP Coalition
regarding use of the terms “applicant” and “customer,” and replaces the word “contract”

with “terms of service” throughout the rule.

§25.474(d)

The REP Coalition noted that §25.474(d) suggests that a REP shall obtain authorization and
verification of the switch request only, as opposed to obtaining the information for both a switch

request and a move-in request.

The commission agrees with the REP Coalition that all provisions related to enrollment
should clearly require authorization and verification for both move-in and switch requests,

and makes the clarifying change to §25.474(d).

The REP Coalition argued that §25.474(d) should acknowledge that REPs have no way to
ascertain whether certain information provided by applicants during enrollment is, in fact,
accurate. The Consumer Groups disagreed, stating that a REP should be responsible for assuring
that the information it processes is accurate. They argued that the language suggested by the
REP Coalition would provide an easy out any time a customer is slammed because of a faulty
address or a switch is lost in the customer registration system because the ESI-ID was incorrect.
They suggested that if address problems are common, then the REP should confirm such
information by requesting that the applicant fax a driver’s license, electric bill, or lease to the

REP.
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The commission agrees that in many cases a REP has no way to verify that the information
an applicant provides is accurate, and agrees that practically speaking, REPs will have to
rely on the information provided by customers. However, the commission emphasizes that
a REP has the ultimate responsibility to make every effort to ensure that certain data is
accurate so that unauthorized switches are not made, and if they are, take certain action
under new §25.495 (relating to Unauthorized Change of Retail Electric Provider) with
respect to remedying an unauthorized switch. Diligence by REPs, such as cross referencing
an applicant’s service address with the given ESI-ID to ensure a match, will reduce the
number of inadvertent switches in the market, thus reducing cost to market participants
and reducing inconvenience to customers. In addition, the commission does agree with
Consumer Groups that it may be helpful for REPs to request copies of information to

verify such data, and encourages REPs to do so when appropriate.

The commission declines to amend §25.474(d) as requested by the REP Coalition because
the language requested by the REP Coalition is overly broad, and potentially makes the
enforcement of commission rules more difficult. The commission will instead, as permitted
and required by PURA §15.023, take into account what information a REP has received
from customers in determining whether or not to initiate enforcement actions, and in

determining the amount of any administrative penalty.

The REP Coalition suggested amending §25.474(d)(5)(C) to clarify that a REP is not required to
obtain a voice recording of an applicant’s language preference when enrolling via the Internet.
They suggested language that would still mandate the REP to keep a record of the language

preference.
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The commission agrees that this language could be misinterpreted as requiring a voice
recording. Therefore, the commission amends §25.474(d)(5)(C) to require a REP to
“document” the applicant’s language preference instead of “obtaining and recording” the

preference.

The REP Coalition suggested amending §25.474(d)(5)(G), which requires a REP to disclose any
requirement to pay a deposit and the estimated amount of the deposit, to allow a REP to only
disclose the method used to calculate the deposit, consistent with the commission’s revision to

§25.475(d)(5)(E).

The commission agrees with the REP coalition and modifies §25.474(d)(5)(G) accordingly.

The REP Coalition also noted that §25.474(d)(5)(J) suggests that an applicant will have the right
to rescind from the time the terms of service is received until the actual switch is completed.
They suggested revising this subsection to avoid the implication that the right of rescission

extends beyond the three federal business days as allowed in the rule.

The commission agrees with the REP Coalition and deletes the phrase “before the

applicant’s electric service is switched to the REP” at the end of §24.474(d)(5)(J).

OPUC and Consumer Groups commented that §25.474(d)(7) should be amended so that a REP
that is enrolling a customer via the Internet should provide the new customer an option to have a
written copy of the terms of service document sent by regular U.S. mail. They noted that
customers who enroll via the Internet but who do not own their own computer may not be able to
print or save the terms of service document. The REP Coalition opposed this, arguing that it is

likely that any customer choosing to enroll via the Internet is doing so to avoid receiving
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countless, unwanted paper documents through the mail. Furthermore, the REP Coalition
believed that it is a safe assumption that customers enrolling through the Internet will have
access to a computer, will be able to save a copy of the terms of service, and will be able to print

the terms of service with little to no cost and effort.

The commission agrees that most customers who enroll electronically are likely to have
access to a computer where they can save or print a copy of the terms of service. The
commission also agrees that customers who enroll electronically may be doing so to avoid
receiving paper documents through the mail. However, the commission understands the
concerns voiced by the Consumer Groups and OPUC concerning customers who may
enroll using a public computer and who may want to receive a copy of the terms of service
through the mail. Therefore, the commission finds that it is reasonable to amend
§25.474(d)(7) to require REPs to inform customers that they should contact the REP if they

desire to receive a written copy of the terms of service through the mail.

Currently §25.474(d)(10)(E) requires the REP to obtain account holder verification data, from
the applicant prior to confirming enrollment. Because REPs use this data to verify the identity of
the account holder on subsequent customer service calls, the REP Coalition recommended
amending this subsection to refer to “account access verification data.” In addition, the REP
Coalition argued that the language should be changed from requiring REPs to “obtain” the
information to requiring REPs to “request or confirm” the information to account for cases when
an applicant refuses to provide such verification data. Also, the REP Coalition requested that

REPs be allowed to request a driver’s license or government issued identification number as
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verification data. Finally, the REP Coalition recommended that REPs be allowed to request or

confirm a non-residential applicant’s federal tax identification number as verification data.

The commission agrees with the REP Coalition, and has revised the language in
§25.474(d)(10) to indicate that the REP shall “obtain or confirm” the applicants
information during the verification process and to permit the use of a federal tax
identification number for non-residential customers. The commission also adopts the REP
Coalition’s recommendation to use the term ‘“account access verification data.” The
commission also makes corresponding changes to §25.474(e) and (h) to provide consistency

across the varying enrollment options.

§25.474(e)

Consistent with their comments on §25.474(d), the REP Coalition stated that this subsection
should acknowledge that REPs have no way to ascertain whether certain information provided
by applicants during enrollment is, in fact, accurate. The Consumer Groups stated that a REP
should be responsible for assuring that the information it processes is accurate. They argued that
the language suggested by the REP Coalition would provide an easy out any time a customer is
slammed because of a faulty address or a switch is lost in the customer registration system
because the ESI-ID was incorrect. They suggested that if address problems are common, then
the REP should confirm such information by requesting that the applicant fax a driver’s license,

electric bill, or lease be faxed to the REP.

The commission declines to adopt the REP Coalition’s suggestion for the reasons stated in

response to comments on §25.474(d).
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The REP Coalition suggested that §25.474(e)(3) be amended to clarify that a description of an
inducement may be included on an LOA, but the actual inducement may not be included on the

LOA.

The commission agrees that this suggested revision clarifies the commission’s intent and

amends §25.474(e)(3) accordingly.

Fire Fly argued that a REP offering prepaid service, which is capped at the rate charged by the
POLR, should not be required to disclose the actual price of the product on the LOA, as required
by §25.474(e)(5)(D). Instead, Fire Fly proposed that in that situation, a REP should be allowed
to disclose an estimated rate along with how the actual rate will be calculated. If the actual rate
must then be changed, Fire Fly proposed that the REP notify the customer as soon as that

information becomes available.

The commission believes that the language in §25.474 and §25.475 is sufficiently broad to
permit REPs offering pre-paid service or other electricity products where the price is
variable sufficient latitude to disclose estimated rates and adjustment mechanisms to
customers in lieu of a single cents per kWh rate. However, the commission believes it
appropriate to require all REPs to adequately disclose the price of their product to

customers and declines to amend the rule.

Consumer Groups stated that §25.474(e)(5) should be amended to require disclosure of a
customer’s right to post a letter of guarantee in lieu of a deposit, or to have their deposit waived
or paid in installments. The REP Coalition opposed this, arguing that most often, customers are

aware of their right to post a letter of guarantee without being informed. Regardless, the REP
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Coalition, added, customers are informed of such rights in the terms of service and YRAC
document. The REP Coalition asserted that explaining these requirements during the
authorization process would result in unnecessary customer confusion and prolong the already

lengthy enrollment process.

The commission agrees with Consumer Groups that if a REP notifies a customer during
the enrollment process that a deposit is required as a condition of enrollment, then the REP
should also notify the applicant of the right to post a letter of guarantee, in the case of the
affiliated REP and the POLR. However, the commission agrees with the REP Coalition
that requiring REPs to list the entire list of items that can establish satisfactory credit will
in most c