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CHAPTER 12

H.B. No. 62

AN ACT
relating to insurance, including the regulation of insurance, the powers and duties of the Texas
Department of insurance, motor vehicle financial responsibility, and benefits for state employees;
making an appropriation.

Be it enacted by the Legislature of the State of Texas:

ARTICLE 1. GUARANTY FUNDS AND LIQUIDATION OF INSURERS

SECTION 1.01. Section 1, Article 21.28, Insurance Code, is amended by amending
Subsection (d) and adding Subsection (g) to read as follows:

(d) “Liquidator” means ‘“receiver.” The term includes the commaissioner of insur-
ance or the person designated by the commissioner of insurance to act as special

deputy receiver [State-Board-of Insurance-asliguidator].

(9) “Person’” means an individual, association, corporation, parinership, or other
private legal entity.

SECTION 1.02. Sections 2(a), (d), and (h), Article 21.28, Insurance Code, are amended
to read as follows:

(a) Receiver Taking Charge; Commissioner and Powers and Duties. Whenever
under the law of this State a court of competent jurisdiction finds that a receiver should
take charge of the assets of an insurer domiciled in this State, the commissioner of
insurance or a person deszgnated by the commissioner under contract [hguidator

1ded ] shall act as [be
sueh] recelver. The [hq-mda-ter—se—appomi;ed] receiver shall forthmth take possession of
the assets of such insurer and deal with the same in the person’s [his] own name as
receiver or in the name of the insurer as the court may direct. The receiver has the
powers specified in this code. A person designated by the commissioner to act as
specital deputy receiver under contract 1s subject to the performance standards
imposed by this subsection. It is the inlent of the legislature that comtinuous
oversight of the special deputy receivers and guaranty associations shall be conducted
by the commissioner. The commaissioner shall use a competitive bidding process in
the selection of special deputy receivers and shall establish specifications for the
posttion of special deputy recerver. The special deputy recerver shall submit monthly
written reports to the court and commaissioner that state the special deputy receiver’s
business plan for the recervership, including expenses incurred in administering the
recetvership during the preceding month and an estimale of those expenses for the
succeeding month. The report must include a cost-benefil analysis on the expendi-
ture of funds other than funds spent for the payment of clarms. The business plan
report must include a budget of monthly expenses that explains any variation from
the original projection. .The business plan report must include a list of any lawyers
or law firms that offered to or did represent the special deputy receiver in relation to

252



72nd LEGISLATURE—SECOND CALLED SESSION Ch. 12, § 1.04

its duties under this article, and any hours billed or fees paid to a lawyer or law firm
that represented the special deputy receiver. The special deputy receiver shall submit
the business plan report to the attorney gemeral on a quarterly basis, and the
attorney general may make recommendations to the commissioner based on the
report. In addition to the business plan report, the special deputy receiver shall
submit a monthly report to the commissioner relating to the special deputy receiver’s
activities in administering the receivership.

(d) Bonds. The receiver shall be responsible[ i i
for;] for all assets coming into his possession. The court may require o [an-additional]
bond, or bonds, from the said receiver, and, if deemed desirable for the protection of the
assets, may require a bond, or bonds, of any special deputy receiver [liguidator], or other
assistant or employee appointed by or under the authority of this Article.

" (h) Depositories. Except as provided by this subsection, all [All] money collected by
the receiver shall be forthwith deposited into the Texas Treasury Safekeeping Trust
Company in accordance with procedures established by the state treasurer. The
receiver may deposit the money in any bank, banks, or savings and loan association or
associations in this State insured by a federal agency that provides for deposit
insurance if the receiver, in the exerczse of sound f nanczal judgment determmes that
it would be ad'vantageous to do so [ hich

8 : nee-Co : The funds collected or
reallzed from the assets of each insurer for whwh the receiver has been appointed shall
be accounted for by the receiver separately [kept—separate-and-apart] from all other
funds. Whenever any account in a [any—sueh] bank or savings and loan association
exceeds the maximum amount msured by the appropmate fedeml agency [smd—Eederal

' : : 3 d 0 ation], the
receiver is hereby authorlzed and dlrected to make such contracts and requlre such
security as it may deem proper for the safeguarding of such deposit without [upen]
approval of the court.

SECTION 1.03. Section 3, Article 21.28, Insurance Code, is amended by adding
Subsection (i) to read as follows:

(i) Notwithstanding any other provision of this article, if a claim is covered by a
guaranty fund created under Article 9.48, 21.28-C, or 21.28-D of this code, the receiver
shall refer the claim to the appropriate guaranty association for processing.

SECTION 1.04. Section 8A, Article 21.28, Insurance Code, is amended to read as
follows:

Sec. 8A. SETTLEMENT OF CLAIMS; ABANDONED FUNDS; RE—OPENING OF
RECEIVERSHIPS. Any and all assets other than cash remaining in the receiver’s hands
after payment of the fmal d1v1dend may be conveyed transferred or assigned to the
commissioner [State d 8880 office;] to be handled as

a trust. The commissioner [State—lnsupa,nee—hqmdator] shall have authority to convey,
transfer and assign any assets, including causes of action, judgments, and claims, and to
settle or release causes of action, judgments, claims, and liens on such terms and for such
amounts as he deems for the best interest of such trust, whether such assets have
heretofore or may hereafter come into his hands. From proceeds derived from any such
assets the commissioner or the special deputy receiver [Liguidator] shall defray the
costs incident to the sale, settlement, release or other transaction whereby such proceeds
are obtained, and deliver the remainder to the Board to be deposited by it in trust in a
special account to be maintained with the State Treasurer to be handled, disposed of and
used as follows:

An order directing disposition of such funds may be made by a court of competent
jurisdiction of Travis County, Texas, upon application of the commissioner [Liquidator],
after notice and hearing. Notice shall be posted on the courthouse door of said court for
at least twenty (20) days before a hearing is had on the commissioner’s {L:q-u;dater—s
application, and notice shall be published at least once, and at least ten (10) days prior to
the date set for such hearing, in a newspaper of general circulation in Travis County.
Such notice shall state the amount of the funds and the receivership from which they
were derived. It shall be addressed to all persons having an interest, as claimant or
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otherwise, in the assets of the particular receivership involved in the application, and shall
state generally that a hearing shall be had on the date specified for the purpose of
determining the disposition to be made of such funds, including a declaration that such
funds are abandoned and the property of the State Board of Insurance.

If the court finds that funds derived from any receivership are sufficient to justify
re-opening of the receivership and payment of a dividend, then such may be ordered, but
otherwise, if such funds are insufficient for that purpose, the court may declare such
funds abandoned and a certified copy of such judgment will be authority for the
Comptroller of Public Accounts to issue a Warrant therefor to the State Board of
Insurance. The Board shall forthwith deposit such funds in accordance with the provi-
sions of Section 2(h) of this Article, except that funds derived from one insurer need not
be kept separate from funds derived through any other insurer.

Such funds may be used as provided in Section 8(j) of this Article.

SECTION 1.05. Section 9(c), Article 21.28, Insurance Code, is amended to read as
follows:

(c) [Ne] Limitation. Except as otherwise provided by this subsection, each [Each]
receivership or other delinquency proceeding prescribed by this Article shall be adminis-
tered in accordance with Section 64.072, Civil Practice and Remedies Code. To the
extent a receivership or delinquency proceeding initiated against an insurer applies
to claims against a workers’ compensation insurance policy or a tlitle insurance
policy, the receivership or delinquency proceeding shall be administered continuously
[hereunder] for whatever length of time is necessary to effectuate its purposes, and nol:
No] arbitrary period prescribed elsewhere by the laws of Texas limiting the time for the
administration of receiverships or of corporate affairs generally shall be applicable
thereto. Instead of the winding up and distribution of a receivership estate of an
insurer without capital stock, the court shall order revival and reinstatement of the
charter, permils, licenses, franchises, and management contracts or other control
instruments of the insurer if the insurer’s remaining cash on hand and on deposit,
less any outstanding valid and enforceable liabilities, exceeds the minimum amount
of capital and surplus prescribed for that insurer under Article 2.02 or Section 1 of
Article 3.02 of this code.

SECTION 1.06. Sections 11(a) and (b), Article 21.28, Insurance Code, are amended to
read as follows:

(a) Records Admitted. All books, records, documents and papers of any delinquent
insurer received by the receiver [liquidater] and held [by—him] in the course of the
delinquency proceedings, or certified copies thereof, under the hand and official seal of
the Board and/or receiver [liguidator], shall be received in evidence in all cases without
proof of the correctness of the same and without other proof, except the certificate of the
Board and/or receiver [liquidator] that the same was received from the custody of the
delinquent insurer or found among its effects.

(b) Certificates. The receiver [liguidator] shall have the authority to certify to the
correctness of any paper, document or record of the receiver’s [his] office, including those
described in (a) of this section, and to make certificates under seal of the Board and
certified by the receiver [liquidator] certifying to any fact contalned in the papers,
documents or records of the Texas Department [Li
of Insurance; and the same shall be received in evidence in all cases in which the originals
would be evidence.

SECTION 1.07. Section 12, Article 21.28, Insurance Code, as amended by Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended by amending Subsections
(a), (b), (c), (d), and (e) and adding Subsections (h)—(k) to read as follows:

(a) Special Deputy Receiver [Liquidater], Bond. A special deputy receiver appointed
by the commissioner under this article shall file with the commissioner a bond in an
amount established by the commissioner, payable to the commissioner for the benefit
of injured parties, and conditioned on the faithful performance of the special deputy
receiver’s duties and the proper accountmg Jor all moneys and properties received or
administered by the special deputy recetver. [
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(b) Appointments, Expenses. The commissioner may appoint, set the compensation
of, and contract with one or more qualified special deputy receivers to act for the
commissioner under this code. In making an appointment under this section, the
commissioner shall attempt to reﬂect the ethnic, racial, and geogmpkw diversity of
the state. A special deputy receiver has all the powers of the recewer granted by this
code, unless lzmzted by the commzsswner [

] The payment of such compensation and
all expenses of liquidation shall be made by the commissioner or special deputy receiver
[liguidater] out of funds or assets of the insurer [en—appreval—ef—the—Beard] An itemized
report of such expenses, sworn to by the commissioner or a special deputy receiver
[1 ], shall be presented on a monthly basis to the
court [£rom-time-to-time], which account shall be approved by the court unless objection is
‘filed thereto within ten (10) days after the presentation of the account. The objection, if
any, must be made by a party at interest and shall specify the item or items objected to
and the ground of such objection. The court shall set the objection down for hearing,
notifying the parties of the setting. The burden of proof shall -be upon the party
objecting to show that the items objected to are improper, unnecessary or excessive.

(c) Filing Reports. The receiver [Saidligquidator] shall file reports with the Board upon
its request showing the operation, receipts, expenditures, and general condition of any
organization of which the receiver [he] may have charge at that time, and, upon request,
shall file a copy of said report with the court in which said recelvershlp proceeding is
pending. The receiver [He] shall also file a final report of each organization which [he]
has been liquidated or handled showing all receipts and expenditures, and giving a full
explanation of the same and a true statement of the disposition of all of the assets of each
organization.

(d) Audit. The state auditor shall conduct an annual audit of the liquidator in
accordance wzth the audzt plan revzewed and approved by the legzslatwe audit

h cond e dit-o 0 o .e. Theaudlts
authorlzed or requlred by thls subsectlon shall be conducted in the manner provided by
~ Chapter 321, Government Code.
(e) Contents of Auditor’s Report. The state auditor’s report of the audit required. by
Subsection (d) of this section may [must] include:

(1) an analysis of the overall performance of the liquidator;

(2) an analysis of the liquidator’s financial operations and condition;

(8) an analysis of receipts and expenditures made in connection with each audited
receivership and an analysis of the adequacy of the receiver’s bond in relation to assets,
receipts, and expenditures;

(4) the amount of funds made available to the liquidator by a guaranty association in
connection with each audited receivership and a detail of the purpose and manner of
expenditure of such funds;

(5) the ratio of the total amount of claims paid to the total costs incurred in
connection with each audited receivership;

(6) the ratio of the liquidator’'s administrative expenses to the total costs incurred in
connection with each audited receivership; or

(7) an analysis of the feasibility of using attorneys who are employees of the
liquidator in all litigation.

(h) Authority of Special Deputy Receiver. A special deputy receiver appointed by
the commissioner serves at the pleasure of the commissioner. Unless restricted by the
255 :
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commissioner, a special deputy receiver may perform any act on behalf of the
commassioner. If expressly authorized by the commissioner, a special deputy receiver
may employ employees and agents, legal counsel, actuaries, accountants, appraisers,
consultants, and other personnel as the special deputy receiver considers necessary to
assist in the performance of the receiver’s duties. The expenses of employing those
persons are expenses of the receivership payable out of funds or assets of the insurer.

(i) Reports of Fraudulent Activities. The special deputy receiver shall report to the
insurance fraud unit any information relating to possible fraudulent, deceptive, or
unlawful conduct by an insurer discovered in administration of the receivership.

(G) The Board shall adopt rules prescribing the audit coverage required for the
receiver, each special deputy receiver appointed under this section, and each guaranty
assoctation established under Article 9.48, 21.28-C, or 21.28-D of this code. Such rules
shall include, but not be limited to, provisions relating to the scope, frequency,
reporting requirements, and cost of audits, and shall be submitted to the state auditor
Jor review and comment prior to adoption. .

(k) The state auditor is authorized to conduct audits, as defined by Sections
321.0131 through 321.0136, Government Code, of the receiver, each special deputy
receiver appointed under this section, and each guaranty association established
under Article 9.48, 21.28-C, or 21.28-D of this code, as the commissioner or the state
auditor determines to be necessary to supplement audits conducted under Subsection
() of this section. Costs associated with any such audit shall be reimbursed to the
state auditor by the audited entity.

SECTION 1.08. Section 12A(a), Article 21.28, Insurance Code, as amended by Section
23, Chapter 641, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:

(a) It is the sense of the Legislature, as necessary to state policy, that facilities be
immediately and continually available to meet any or all of the requirements of preparing
for, placing in, continuing or completing any liquidation, rehabilitation, reorganization or
conservation of insurers, and in order to make such provision and to provide that the
Liquidator and employees be used for other Insurance Department duties when not
involved in liquidation or conservation matters, the Legislature may make provisions for
the Liquidator and employees and their expenses, in whole or in part, by making
appropriations therefor, or by appropriating or permitting use of funds, other than funds
or assets of insurers being liquidated, rehabilitated, reorganized or conserved, which are
received by or made available to the Board, or by establishing disappearing or partially or
wholly reimbursable revolving funds in the Appropriation Acts, notwithstanding any
other provision of Article 21.28 of Chapter 21 of the Insurance Code. This subsection
expires January 1, 1994.

(a—1) The provisions of this Act are cumulative of existing law and in the event of
conflict the provisions of this Act shall govern.

SECTION 1.09. Section 5(2)A, Article 9.48, Insurance Code, is amended to read as
follows:

A. “Covered claim” is an unpaid claim:

(i) of an insured which arises out of and is within the coverage and not in excess
of the applicable limits of a title insurance policy to which this article applies,
issued or assumed (whereby an assumption certificate is issued) by an insurer
licensed to do business in this state and covered by this article, if such insurer
becomes an “impaired insurer” after the effective date of this article and the
insured real property (or lien thereon) is Jocated within this state;

(i) against trust funds or an escrow account of an impaired insurer which arises
due to a shortage of those funds or in that account;

(i) for which an impaired insurer is liable in connéction with the fidelity of any
agent of that insurer as authorized by Article 9.49 of this code; or
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(iv) against trust funds or an escrow account of an impaired agent which arises
due to a shortage of those funds or in that account and which shall be paid only
from funds derived from guaranty fees and not from assessments.

A “covered claim” [Individual“covered-elaims”] under Subparagraphs (i) and (iii) of
this paragraph shall be llmlted to the lesse'r of $250 000 per clalmant or $250,000 per
polzcy [and : de rrountin mant). The amount
ofa covered clalm under Subparagraph (11) and [or] (w) of thls paragraph is the amount
of the unpaid claim up to and not to exceed, the lesser off;

[@)] the amount of funds actually delivered to the impaired insurer or agent as
trust funds or an escrow account for each claimant in a transaction from which the
claim arises[;] or

[Gi)] $250,000 per claimant, provided that the cumulative amount of covered
claims arising from one transaction may not exceed $250,000.

SECTION 1.10. Article 9.48, Insurance Code, is amended by adding Section 6A to read
as follows:

Sec. 6A. DEPOSIT OF ASSESSMENTS. All assessments and fees collected by the
association may be deposited into the Texas Treasury Safekeeping Trust Company in
accordance with procedures established by the state treasurer. The funds deposited
shall be accounted for separately from all other funds by the state treasurer to the
association.

SECTION 1.11. Section 7, Article 9.48, Insurance Code, is amended to read as follows:

Sec. 1. ASSESSMENTS [ADMINISTRATION]. (a) Whenever the commissioner de-
termmes that an insurer or agent has become lmpalred the assoczatzon [:eeewe:

shall promptlyestlmate the amount of addltlonal.funds needed tosupplementthe assets

of the impaired insurer or agent [immediate b or]
for the purpose of making payment of all covered clalms and admmlstratlve expenses

(b) The association shall assess insurers amounts necessary to pay the obligations of
the association under this article subsequent to an impairment, the expenses of
handling covered claims subsequent to an impairment, and other expenses authorized
by this article. The assessments of each member insurer shall be in the proportion
that the net direct written premiums of the member insurer for the calendar year
preceding the assessment bears to the net direct written premiums of all member
insurers and for the calendar year preceding the assessment. Each member insurer
shall be notified of the assessment not later than the 30th day before the date on which
the assessment is due. A member insurer may not be assessed in any year an amount
greater than two percent of that member insurer’s net direct written premiums for
the calendar year preceding the assessment. If the maximum assessment, together
with the other assets of the association, does not provide in any one year an amount
sufficient to make all necessary payments, the funds available shall be prorated and
the unpaid portion shall be paid as soon thereafter as funds become available.

(¢) The association may defer, in whole or in part, the assessment of any member.
insurer if the assessment would cause the member insurer’s financial statement to
reflect amounts of capital or surplus less than the minimum amounts required for a
certificate of authority by any jurisdiction in which the member insurer is quthorized
to transact insurance. During the period of deferment, no dividends may be paid to
shareholders or policyholders. Deferred assessments shall be paid when that poyment
will not reduce capital or surplus below required minimums. These payments shall
be refunded to those companies receiving larger assessments by virtue of the defer-
ment, or at the election of such a company, credited against future assessments [The
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c od nds ach-im REULe ] No assessment
shall be made to produce funds for the guaranty fee account but such funds shall be
derived solely from guaranty fees as provided by Section 6 of this article.

(d) Each insurer shall pay the amount of its assessment to the association not later
than the 30th day after the date on which the assessment is made. The commissioner
may collect the assessments on behalf of the association through suits brought for that
purpose.

(e) Income from the investment of any of the funds of the association may be
transferred to the administrative account authorized in Section 14(a)(1) of this article.
The funds in this account may be used by the association for the purpose of meetlng
admmlstratlve costs and_ other general expenses of the association. If[

] additional funds are needed for the administra-
tive account, the association [eommissioner] shall assess insurers to attain the needed
funds in the same manner provided by this section.

(» No insurer shall be deemed or considered to have or incur any liability, real or
contingent, under the provisions of this Article 9.48 of this Chapter 9 until any such
assessment shall have been actually made in writing by the association [eemmlss;enep]
under the provisions of this Article 9.48.

SECTION 1.12. Section 9, Article 9.48, Insurance Code, is amended to read as follows:
-Sec. 9. ACCOUNTING FOR AND REPAYMENT OF ASSESSMENTS. (a) Upon’

receipt from an insurer of payment of an assessment or partial assessment, the associa-
tion shall provide the insurer with a participation receipt which shall create a liability
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against the impaired insurer, and the holder of such participation receipt shall be
regarded as a general creditor of the impaired insurer; provided, however, that with
reference to the remaining balance of any portions of assessments received by the
association [receiver-or-conservator] and not expended in payment of “covered claims,”
the holders of such participation receipts shall have preference over other general
creditors and shall share pro rata with other holders of participation receipts. The
association [reeeiver—or—conservator—of—anyimpaired—insurer] shall adopt accounting
procedures reflecting the expenditure and use of all funds received from assessments or
partial assessments and shall make a final report of the expenditure and use of such
funds to the commissioner, which final report shall set forth the remaining balance, if
any, from the funds collected by assessment. The association [receiver-or-conservator]
shall also make any interim reports concerning such accounting as may be required by the
commissioner [er-requested-by the association]. Upon completion of the final report, the
association [receiver—or-conservator] shall, as soon thereafter as is practicable, refund
pro rata the remaining balance of such assessments to the holders of the participation
receipts.

(b) Should the association at any time determine that money exists in the administrative
account or the title account in excess of the amount reasonably necessary for efficient
future operation under the terms of this article, it shall cause the excess money to be
returned pro rata to the holders of any participation receipts on which there is a balance
outstanding after deducting any credits taken against premium taxes as authorized by
Section 15 of this article. The amount deducted for those credits shall be deposited with
the state treasurer for credit to the general fund of this state. Any excess money
remaining after the distribution shall be retained by the association in the guaranty fee
account and held pursuant to this article.

SECTION 1.18. Section 10, Article 9:48 Insurance Code, is amended to read as
follows:

Sec. 10. ADMINISTRATION AND PAYMENT OF COVERED CLAIMS. (a) The
association shall pay covered claims existing before the determination of the impair-
ment or arising on or before the date of cancellation of the policies of the impaired
insurer or of the claim deadline for covered claims against an impaired agent. The
court in which the receivership proceedings are pending shall set the date of cancella-
tion of the policies and that date may not be later than the date five years after the
determination of impairment. The court shall set the claim deadline and that
deadline may not be later than one year after the determination of impairment.

(b) The association may not pay a claimant an amount in excess of the amount of
the covered claim.

(¢c) Notwithstanding any other provisions of this article, a covered claim does not
include a claim filed with the association after the final date set by the court for the
filing of claims against the receiver of an impaired insurer or agent.

(d) The association stands in the place of the impaired insurer or agent to the
extent of its obligation on the covered claims and, to that extent, has all rights, duties,
and obligations of the impaired insurer or agent as if the insurer or agent had not
become itmpaired.

(e) The association shall investigate claims brought against the association, adjust,
compromise, settle, and pay covered claims to the extent of the association’s obli-
gation, and deny all other claims. The association may review settlements, releases,
and judgments to which the impaired insurer or agent or its insureds were parties to
determine the extent to which the settlements, releases, and judgments are contested.

() The association shall pay claims in any order it considers reasonable, including
the payment of claims as those claims are received from the claimants or in groups or
categories of claims.

(9) Subject to the approval of the commissioner, the association shall establish
procedures by which clavms may be filed with the association and acceptable forms of
proof of covered claims. Notice of claims to the receiver of the impaired insurer or
agent shall constitute motice to the association or its agent and a list of claims
: 259
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periodically shall be submitted to the association or similar organization in another
state by the receiver.

(h) The association may handle claims through its employees or through one or
more insurers or other persons designated as servicing facilities. Designation of a
servicing facility is subject to the approval of the commissioner. Designation as a
servicing facility may be declined by a member insurer. The association shall
reimburse each servicing fucility for obligations of the association paid by the facility
and for expenses mcurred by the faczlzty while handlmg clazms on behalf of the
assoczatwn Ahen sure s—bee ad—b 6—COMMIES §

(1) In addltlon to authorlzatlon to make actua] payment of covered clalms the associa-
tion may use [rece : 3 ad-to h-marsh
assets-and] funds derlved from assessments for the purpose of negotxatmg and consum-
mating contracts of reinsurance or assumption of liabilities or contracts of substitution to
provide for outstanding liabilities of covered claims. There is no liability on the part of,
and no cause of action of any nature arises against, any insurer thal reinsures or
assumes the policies of an impaired insurer for any act or failure to act by the
impaired insurer or its officers, directors, employees, atlorneys, or agents or by
subrogatzon or under any type of mdemmty agreement [The-commissioner-shall not

SECTION 1.14. Section 12(b), Artlc]e 948 Insurance Code is amended to read as
follows:

(b) Notwithstanding any provision to the contrary, the association [receiver-or-conser-
vator], for the purpose of avoiding undue hardship to-a claimant, subject to the approval
of the receivership court or the commissioner, as the case may be, may authorize payment
of covered claims against an impaired agent without regard to the liability of any insurer
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or to coverage under any insurance policy. On payment, the association [receiver—or
conservator] is in all respects subrogated to the rights and claims of the claimant.

SECTION 1.15. Section 14, Article 9.48, Insurance Code, is amended by adding
Subsection (f) to read as follows:

() Delegation of powers and duties. The plan of operation may provide that any or
all powers and duties of the association, except those under Sections 7 and 14(c)(3) of
this article, may be delegated to a corporation, association, or other organization that
performs or will perform functions similar to those of the association or its equiva-
lent in two or more states. The corporation, association, or organization shall be
reimbursed as a servicing facility would be reimbursed and shall be paid for its
performance of any other functions of the association. A delegation under this
subsection may take effect only with the approval of both the board of directors and
the commissioner and may be made only to a corporation, association, or organiza-
tion that extends protection not substantially less favorable and effective than that
provided by this article.

SECTION 1.16. Sections 14(e)(3) and (4), Article 9.48, Insurance Code, are amended to
read as follows:

(8) The board shall advise and counsel with the commissioner upon matters relating
to the solvency of insurers and agents. The commissioner shall call a meeting of the
board when he determines that an insurer or agent is insolvent or impaired and may
call a meeting of the board when he determines that a danger of insolvency or
impairment of an insurer or agent exists. Such a meeting is not open to the public and
only members of the board of directors, members of the State Board of Insurance, the
commissioner, and persons authorized by the commissioner shall attend such meetings.
The board shall notify the commissioner of any information indicating that an insurer
or agent may be unable or potentially unable to fulfill its contractual obligations and
request a meeting with the commissioner. At such meetings the commissioner may
divulge to the board any information in his possession and any records of the State
Board of Insurance, including examination reports or preliminary reports from examin-
ers relating to such insurer or agent. The commissioner may summon officers,
directors, and employees of an insolvent or impaired insurer or agent, or an insurer or
agent the commissioner considers to be in danger of insolvency or impairment, to
appear before the board for conference or for the taking of testimony. Members of the
board shall not reveal information received in such meetings to anyone unless autho-
rized by the commissioner or the State Board of Insurance or when required as witness
in court. Board members and all of these meetings shall be subject to the same
standard of confidentiality as is imposed upon examiners under Article 1.18 of the
Insurance Code, except that no bond shall be required of a board member.

The board shall, upon request by the commissioner, attend hearings before the
commissioner and meet with and advise the commissioner, the receiver [liquidator] or the
conservator appointed by the commissioner, on matters relating to the affairs of an
impaired insurer or agent and relating to action that may be taken by the commissioner,
liquidator, or conservator to best protect the interests of persons holding covered claims

against an impaired insurer or agent and relatlng to the [amot}nt-and—tunmg—of—pamal

(4) The board may make reports and recommendations to the commissioner relating
to any matter germane to the solvency, liquidation, rehabilitation, or conservation of
any insurer or agent. Those reports and recommendations shall not be considered
public documents until such time as an insurer is declared to be impaired|,-and-there

SECTION 1 17 Artlcle 9. 48 Insurance Code is amended by amendmg Sectlons 17 and
20 and adding Sections 20A and 20B to read as follows:
Sec. 17. IMMUNITY; ATTORNEY GENERAL REPRESENTATION. (a) There
shall be no liability on the part of and no cause of action of any nature shall arise against
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any member insurer of the association or its agents or employees, the association or its
agents or employees, members of the association’s board of directors, a special deputy
recetver or its agents or employees, or the commissioner or his representatives for any
good faith action [taken] or omission [not-taken by them] in the performance of their
powers and duties under this article.

(b) The attorney general shall defend any action to which Subsection (a) applies
that is brought against a member insurer or its agents or employees, the association
or its agents or employees, members of the association’s board of directors, a special
deputy receiver or its agents or employees, or the commissioner or the commissioner’s
representatives. This subsection continues to apply to an action instituted after the
defendant’s service with the guaranty association, commaissioner, or department has
terminated. This subsection does not require the attorney general to defend any
person or entity with respect to an issue other than the applicability or effect of the
immunity created by Subsection (a). The attorney general is not required to defend
any member insurer of the association or its agents or employees, the association or
its agents or employees, members of the association’s board of directors, a special
deputy receiver or its agents or employees with respect to any actions filed regarding
the disposition of a claim filed with the guaranty association under this Act or to an
issue other than the applicability or effect of the immunity created by Subsection (a).
The association may contract with the attorney general under the Interagency
Cooperation Act (Article 4413(32), Vernon’s Texas Civil Statutes) to provide legal
services not covered under this subsection.

Sec. 20. APPEALS. (a) A member insurer may appeal any action or ruling of the
association relating to an dssessment made under this article to the commissioner.

(b) Any action or ruling: of the commissioner under this article may be appealed as
provided in Article 1.04 of the Insurance Code, as amended.

(c¢) The liability of the appealing insurer for an assessment shall be suspended pending
appeal by such insurer contesting the amount or legality of such assessment.

(d) Venue in a suit against the association relating to any action or ruling of the
association made under this article is in Travis County. The association is mot
required to give an appeal bond in an appeal of a cause of action arising under this
article.

Sec. 20A. TAX EXEMPTION. The association is exempt from payment of all fees
and all taxes levied by this state or any of its subdivisions except taxes levied on real
or personal property.

Sec. 20B. STAY OF PROCEEDINGS. All proceedings in which an impaired
insurer is a party or is obligated to defend a party in any court in this state, except
proceedings directly related to the receivership or instituted by the receiver, shall be
stayed for six months and any additional time thereafter as may be determined by the
court from the date of the designation of impairment or an ancillary proceeding is

- instituted in the state, whichever is later, to permit proper defense by the receiver or
the association of all pending causes of action. As to any covered claims arising from
a judgment under any decision, verdict, or finding based on the default of the
impaired insurer or its failure to defend an insured, the association either on its own
behalf or on behalf of the insured may apply to have the judgment, order, decision,
verdict, or finding set aside by the same court or administrator that made the
Jjudgment, order, decision, verdict, or finding and shall be permitted to defend the
claim on the merits. The receiver or statutory successor of an impaired insurer
covered by this article shall permit access by the board or its authorized representa-
tive to records of the impaired insurer as are necessary for the board in carrying out
its functions under this Act with regard to covered claims. In addition, the receiver
or statutory successor shall provide the board or its representative with copies of the
records on request of the board and at the expense of the board.

SECTION 1.18. Section 5(2)C, Article 9.48, Insurance Code, is ref)ealed.

SECTION 1.19. Sectlon 11, Article 9.48, Insurance Code, is amended to. read as
follows:
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_ Sec. 11. APPROVAL OF COVERED CLAIMS. Funds [Covored—claims—against—an

0 e oe pen : or,th ds] received from
assessments or from guaranty fees shall be hable only for the dlfference between the
amount of the covered claims [approved-by-thereceiver] and the amount of the assets
marshalled by the receiver for payment to holders of covered claims. In[;—and provided
further—that-in] ancillary receiverships in this state, funds received from assessments
shall be liable only for the difference between the amount of the covered claims (approved

] and the amount of assets marshalled by the receivers in other
states for application to payment of covered claims within this state.

If a conservator is appointed to handle the affairs of an impaired insurer or agent, the
conservator shall determine whether or not covered claims should or can be provided for
in whole or in part by reinsurance, assumption, or substitution. Upon determination by
the conservator that actual payment of covered claims should be made, the conservator
shall give notice of such determination to claimants falling within the class of “covered
claims.” The conservator shall mail such notice to the latest address reflected in the
records of the impaired insurer or agent. If the records of the impaired insurer or agent
do not reflect the address of a claimant, the conservator may give notice by publication in
a newspaper of general circulation. Such notice shall state the time within which the
claimant must file his claim with the conservator, which time shall in no event be less than
90 days from the date of the mailing or publication of such notice. The conservator may
require, in whole or in part, that sworn claim forms be filed and may require that
additional .information or evidence be filed as may be reasonably necessary for the
conservator to determine the legality or the amount due under a covered claim. When an
impaired insurer or agent has been placed in conservatorship, the funds received from
assessments or from guaranty fees shall be liable only for the difference between the
amount of the covered claim approved by the conservator and the amount of assets
marshalled by the conservator for payment to holders of covered claims.

Upon determination by the conservator that actual payment of covered claims should be
made or upon order of the court to the receiver to give notice for the filing of claims, any
person who has a cause of action against an insured of the impaired insurer under a title
insurance policy issued or assumed by such insurer shall, if such cause of action meets
the definition of “‘covered claim,” have the right to file a claim with the receiver or the
conservator, regardless of the fact that such claim may be unliquidated or undetermined,
and such claim may be approved as a “covered claim” (1) if it may be reasonably inferred
from the proof presented upon such claim that such person would be able to obtain a
judgment upon such cause of action against such insured; and (2) if such person shall
furnish suitable proof that no further valid claims against such insurer arising out of his
cause of action other than those already presented can be made; and (3) if the total
liability of such insurer to all claimants arising from the same title insurance policy shall
be no greater than its total liability would be were it not in liquidation, rehabilitation, or
conservation. In the proceedings of considering “covered claims,” no judgment against

- an insured taken after the date of the commencement of the delinquency proceedings or
the appointment of a conservator shall be considered as evidence of liability, or of the
amount of damages, and no judgment against an insured taken by default or by collusion
prior to the commencement of the delinquency proceedings or the appointment of a
conservator shall be considered as conclusive evidence either (1) of the liability of such
insured to such person upon such cause of action, or (2) of the amount of damages to
which such person is therein entitled.

The acceptance of payment from the association [receiveror-conservator] by the holder
of a covered claim or the acceptance of the benefits of contracts [negetiated] by the
association [receiver-orconservator] providing for reinsurance or assumption of liabilities
or for substitution shall constitute an assignment to the association [;mpamed—msu-rer—er
agent] of any cause of action or right of the holder of such covered claim arising from the
occurrence upon which the covered claim is based. Such assignment shall be to the
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extent of the amount accepted or the value of the benefits provided by such contracts of
reinsurance or assumption of liabilities or substitution. Such assignment to the associa-

tion [impairedinsurer or-agent] may be assigned to the insurer executing such reinsur-
ance, assumption or substitution agreement.

SECTION 1.20. Article 21.28-C, Insurance Code, is amended to read as follows:
Art. 21.28-C. PROPERTY AND CASUALTY INSURANCE GUARANTY ACT

Sec. 1. SHORT TITLE. This article shall be known as the Texas Property and
Casualty Insurance Guaranty Act.

Sec. 2. PURPOSE. The purpose of this Act is to:

(1) provide a mechanism for the payment of covered claims under certain insur-
ance policies to avoid excessive delay in payment;

(2) avoid financial loss to claimants or policyholders because of the impairment
of an insurer;

(3) assist in the detection and prevention of insurer insolvencies, and

(4) provide an association to assess the cost of that protection among insurers.
Séc. 8. SCOPE. This Act applies to all kinds of direct insurance, but is not

applicable to the following:

(1) life, annuity, health, or disability insurance;

(2) mortgage guaranty, financial guaranty, or other forms of insurance offering
protection against investment risks;

(3) fidelity or surety bonds, or any other bonding obligations;

(4) credit insurance;, vendors’ single-interest insurance, collateral protection in-

surance, or any similar insurance protecting the interests of a creditor arising out
of a creditor-debtor transaction,

(5) insurance of warranties or service contracts;

(6) title insurance;

(7) ocean marine insurance;
~ (8) any transaction or combination of transactions between a person, including
an affiliate of such a person, and an insurer, including an affiliate of such an
insurer, that involves the transfer of investment or credit risk unaccompanied by
transfer of insurance risk; or

(9) any insurance provided by or guaranteed by government.

Sec. 4. CONSTRUCTION. This Act shall be liberally construed to effect the
purposes under Section 2 of this Act, which will constitute an aid and guide to
interpretation.

Sec. 5. DEFINITIONS. In this Act:

(1) “Account’” means any one of the three accounts created under Section 6 of this
Act.

(2) “Affiliate” means a person who, directly or mdzrectly, through one or more
intermediaries, controls, is controlled by, or is under common control with an
impaired insurer on December 81 of the year next preceding the date the insurer
becomes an impaired insurer.

(3) “Association” means the Texas P,roper't:y and Casualty Insurance Guaranty
Association.

(4) “Board’” means the board of directors of the association.

*(5) “Claimant” means any insured making a first-party claim or any person
instituting a liability claim. A person who is an affiliate of the impaired insurer
may not be a claimant.

(6) “Commissioner” means the.commissioner of insurance. :

(?) “Control” means the possession, direct or indirect, of the power to direct or
cause the direction of the management and policies of a person, whether through
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the ownership of voting securities, by contract other than a commercial contract for
goods or nonmanagement services, or otherwise, unless the power is the result of an
official position with or corporate office held by the person. Control is presumed to
exist if any person, directly or indirectly, owns, controls, holds with the power to
vote, or holds proxies representing 10 percent or more of the voting securities of any
other person. This presumption may be rebutted by a showing that control does not
exist in fact. '

(8) “Covered claim” means an unpaid claim of an insured or third-party liability
clatmant that arises out of and is within the coverage and not in excess of the
applicable limiis of an insurance policy to which this Act applies, issued or
assumed (whereby an assumption certificate is issued to the insured) by an insurer
licensed to do business in this state, if that insurer becomes an impaired insurer
and the third-party claimant or liability claimant or insured is a resident of this
state at the time of the insured event, or the property from which the claim arises is
permanently located in this state. “Covered claim’” shall also include 75 percent of
unearned premiums, but in no event shall a covered claim for unearned premiums
exceed $1,000. Individual covered claims shall be limited to $100,000, except that the
association shall pay the full amount of any covered claim arising out of a workers’
compensation policy. “Covered claim” shall not include any amount due any
reinsurer, insurer, insurance pool, or underwriting association, as subrogation
recoveries or otherwise. “Covered claim” shall not include supplementary payment
obligations, including adjustment fees and expenses, attorney’s fees and expenses,
court costs, interest and penalties, and interest and bond premiums incurred prior
to the determination that an insurer is an impaired insurer under this Act.
“Covered claim” shall not include any punitive, exemplary, extracontractual, or
bad-faith damages awarded in a court judgment against an insured or insurer.
With respect to a covered claim for unearned premiums, both persons who were
residents of this state at the time the policy was issued and persons who are
residents of this state at the time the company is found to be an impaired insurer
shall be considered to have covered claims under this Act. If the impaired insurer
has insufficient assets to pay the expenses of administering the receivership or
conservatorship estate, that portion of the expenses of administration incurred in
the processing and payment of claims against the estate shall also be a covered
claim under this Act.

(9) “Impaired insurer” means:

(4) & member insurer that is placed in temporary or permanent receivership
under an order of a court of competent jurisdiction based on a finding of
insolvency and that has been designated an impaired insurer by the commission-
er; or »

(B) a member insurer placed in conservatorship after it has been determined by
the commassioner to be imsolvent and that has been designated an impaired
insurer by the commissioner.

(10) “Member insurer” means any person who:

(A) writes any kind of insurance to which this Act applies under Section 8 of
this Act, including the exchange of reciprocal or inter-insurance contracts; and

(B) is licensed to transact insurance in this state.

(11) “Net direct written premiums” means direct gross premiums written in this
state on insurance policies to which this Act applies, less return premiums on those
policies and dividends paid or credited to policyholders on that direct business. The
term does mot include premiums on contracts between imsurers or reinsurers.

(12) “Person” means any individual, corporation, partnership, association, or
voluntary organization. _

Sec. 6. ASSOCIATION. The Texas Property and Casualty Insurance Guaranty
Association is a nonprofit, unincorporated legal entity composed of all member
insurers, who must be members of the association as a condition of their authority to
transact insurance in this state. The association shall perform its functions under a
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plan of operation approved under Section 9 of this Act and shall exercise its powers
through the board of directors. For purposes of administration and assessment, the
association is divided into the workers’ compensation insurance account, the automo-
bile insurance account, and the account for all other lines of insurance to which this
Act applies.

Sec. 7. BOARD OF DIRECTORS. (o) The board of directors of the association is
composed of nine persons who serve lerms as established in the plan of operation.
Five members shall be selected by member insurers, subject to the approval of the

~ commissioner. The remaining members shall be representatives of the general public
appointed by the commissioner. Vacancies on the board shall be filled for the
remaining period of the term by a majority vote of the remaining board members,
subject to the approval of the commissioner.

(b) In approving selections to ‘the board, the commissioner shall consider whether
all member insurers are fairly represented.

(c) Members of the board of directors may be reimbursed from the assets of the
association for expenses incurred by them as members of the board of directors.

(d) A public representative may not be:

(1) an officer, director, or employee of an insurance company, insurance agency,
agent, broker, solicitor, adjuster, or any other business entity regulated by the Texas
Department of Insurance;

(2) a person reqmred to register ‘with the secretary of state under Chapter 305,
Government Code; or

3 }elated to a person described by Subdivision (1) or (2) of this subsection within
the second degree of affinity or consanguinity.

(e) Each member of the board of directors shall file a financial statement with the
secretary of state in accordance with Sections & and 4, Chapter 421, Acts of the 63rd
Legislature, Regular Session, 1978 (Article 6252-9b, Vernon’s Texas Civil Statutes).

Sec. 8. POWERS AND DUTIES OF ASSOCIATION. (a) The association shall pay
covered claims that exist before the designation of impairment or that arise within 30
days after the date of the designation of impairment, before the policy expiration date

- if ‘the policy expiration date is within 30 days after the date of the designation of
impairment, or before the insured replaces the policy or causes its cancellation if the
insured does so within 30 days after the date of the designation. The obligation is
satisfied by paying to the claimant the full amount of a covered claim for benefits.

(b) The association is considered the insurer to the extent of its obligation on the
covered claims and to that extent has all rights, duties, and obligations of the
impaired insurer as if the insurer had not become impaired.

(¢) The association shall assess insurers amounts necessary to pay the obligations of
the association under Subsection (a) of this section after an insolvency, the expenses of
handling covered claims subsequent to an insolvency, and other expenses authorized
by this Act. The assessments of each member insurer shall be in the proportion that
the met direct written premiums of the member insurer for the calendar year
preceding the assessment bears to the net direct written premiums of all member
insurers for the calendar year preceding the assessment. Each member insurer shall
be notified of the assessment not later than the 30th day before the date on which the
assessment is due. A member insurer may not be assessed in any year an amount
greater than two percent of that member insurer’s net direct written premiums for
the calendar year preceding the assessment. If the maximum assessment, with the
other assets of the association, does not provide in any one year an amount sufficient
to make all necessary payments, the funds available shall be prorated, and the unpaid
portion shall be paid as soon thereafter as funds become available. The association
shall pay claims in any order it considers reasonable, including the payment of
claims as they are received from the claimants or in groups or calegories of claims.
The association may defer, in whole or in part, the assessment of any member insurer
if the assessment would cause the member insurer’s financial statement to reflect
amounts of capital or surplus less than the minimum amounts required for a
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certificate of authority by any jurisdiction in which the member insurer is authorized
to transact insurance; provided, however, that during the period of deferment,
dividends may mot be paid to shareholders or policyholders. Deferred assessments
shall be paid when the payment will not reduce capital or surplus below required
minimums. The payments shall be refunded to those companies receiving larger
assessments by virtue of the deferment, or at the election of such a company, credited
against fulure assessments.

(d) The association shall investigate claims brought against the association and
shall adjust, compromise, seltle, and pay covered claims to the extent of the associa-
tion’s obligation and deny all other claims. The association may review settlements,
releases, and judgments to which the impaired insurer or its insureds were parties to
determine the extent to which those settlements, releases, and judgments may be
properly contested. ‘

(e) The association shall give notice as the commissioner directs under Section 10(c)
of this Act.

(# The association shall handle claims through its employees or through one or
more insurers or other persons designated as servicing facilities. Designation of a
servicing facility is subject to the approval of the commaissioner, but such a designa-
tion may be declined by a member insurer.

(9) The association shall reimburse each servicing facility for oblzgatwns of the
association paid by the facility and for expenses incurred by the facility while
handling claims on behalf of the association and shall pay the other expenses of the
association authorized by this Act.

(h) The association may:
(1) employ or retain persons as mecessary to handle claims and perform other
duties of the association;

(2) borrow funds necessary to implement thzs Act in accordance with the plan of
operation;

(3) sue or be sued;

(4) negotiate and become-a party to contracts as necessary to implement this Act;

(5) perform other acts as necessary or proper to implement this Act; or

(6) refund to the member insurers in proportion to the contribution of each
member insurer to the association that amount by which the assets of the associa-
tion exceed the liabilities, if at the end of any calendar year the board of directors

JSinds that the assets of the association exceed the liabilities of the association as

estimated by the board of directors for the coming year.

(i) If ¢ member insurer is insolvent, the association shall provide the money,
pledges, guarantees, or other means as are reasonably necessary to discharge the
duties of that insurer and: ‘

(1) guarantee, assume, or reinsure, or cause to be guaranteed, assumed, or
reinsured, the policies or contracts of that insurer; or
(2) assure payment of the contractual obligations of that insurer.

G) The board of directors may deposit all money collected by the association into
the Texas Treasury Safekeeping Trust Company in accordance with procedures
established by the state treasurer. The funds deposited shall be accounted for

_separately from all other funds by the state treasurer to the association.

Sec: 9. PLAN OF OPERATION. (a) The association shall submit to the commis-
stoner a plan of operation and any amendments necessary or suitable to ensure the
fair, reasonable, and equitable administration of the association. The plan of
operation and any amendments take ¢ffect on approval in writing by the commission-
er.

(b) If the association fails to submit suitable amendments to the plan, the commis-
sioner, after notice and hearing, shall adopt reasonable rules as necessary or advisa-
ble to implement this Act. Those rules shall continue in force until modified by the
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commissioner or superseded by a plan submitted by the association and approved by
the commissioner.

(c) All member insurers shall comply with the plan of operation.
(d) The plan of operation must: :

(1) establish the procedures under which the powers and duties of the association
are performed;

(2) establish procedures for handling assets of the association;

(3) establish the amount and method of reimbursing members of the board of
directors; :

(4) establish procedures by which claims may be filed with the association; and
(5) establish acceptable forms of proof of covered claims.

(e) Notice of claims to the receiver of the impaired insurer constitutes notice to the
association or its agent. A list of claims shall be submitted periodically to the
association or similar organization in another state by the receiver.

(» The plan of operation must:
(1) establish regular places and times for meetings of the board of directors;

(2) establish procedures for records to be kept of all financial transactions of the
association, its agents, and the board of directors;

(3) provide that any member insurer aggrieved by any final action or decision of
the association may appeal to the commissioner not later than the 30th day after
the date of the action or decision;

-(4) establish the procedures under which selections for the board of directors are
submitted to the commissioner; and

(5) contain additional provisions as necessary or proper for the execution of the
powers and duties of the association.

(9) The plan of operation may provide that any or all powers and duties of the
association, except those under Section 8(c) and 8(h)(2) of this Act, are delegated by
contract to a corporation, association, or other organization that performs or will
perform functions similar to those of the association or its equivalent in two or more
states. The corporation, association, or organization shall be reimbursed as a
servicing facility would be reimbursed and shall be paid for the performance of any
other functions of the association. A delegation under this subsection takes effect
only with the approval of both the board of directors and the commissioner and may
be made only to a corporation, association, or organization that extends protection
not substantially less favorable and effective than that provided by this Act. A
contract entered into under this subsection is subject to the performance standards
imposed under Section 2(a), Article 21.28, of this code.

Sec. 10. DUTIES AND POWERS OF COMMISSIONER. (a) The commissioner
shall notify the association of the existence of an impaired insurer not later than
three days after the commissioner gives notice of the designation of impairment. The
association is entitled to a copy of any complaint seeking an order of receivership
with a finding of insolvency against a member company at the same time that the
complaint is filed with a court of competent jurisdiction.

(b) On request of the board of directors, the commissioner shall provide the associa-
tion with a statement of the net direct written premiums of each member insurer.

(¢c) The commissioner may require that the association notify the insureds of the
impaired insurer and any other interested parties of the designation of impairment
and of their rights under this Act. The notification shall be by mail at the last known
address, if available, but if sufficient information for notification by mail is not
available, notice by publication in a newspaper of general circulation is sufficient. -

(d) The commissioner shall suspend or revoke, after notice and hearing, the certifi-

cate of authority to transact insurance in this state of any member insurer that fails
to pay an assessment when due or otherwise fails to comply with the plan of
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operation. As an alternative, the commissioner may assess a fine on any member-
insurer that fails to pay an assessment when due. The fine may not exceed the lesser
of ﬁve percent of the unpaid assessment per month or $100 per month.

(e) The commissioner may revoke the designation of any servicing facility if the
commisstoner finds that claims are being handled unsatisfactorily.

(# Any final action or order of the commissioner under this Act is subject to
Judicial review by a court of compelent jurisdiction.

(9) Venue in a suit against the association or commissioner relating to any action
or ruling of the association or commissioner made under this Act is in Travis County.
The association or commissioner is not required to give an appeal bond in an appeal
of a cause of action arising under this Act.

Sec. 11. EFFECT OF PAID CLAIMS. (a) A person recovering under this Act is
considered to have assigned the person’s rights under the policy to the association to
the extent of the person’s recovery from the association. FEach insured or clatmant
seeking the protection of this Act shall cooperate with the association to the same
extent as that person would have been required to cooperate with the impaired
insurer. The association does not have a cause of action against the insured of the
impaired insurer for any sums it has paid out except those causes of action the
impaired insurer would have had if the sums had been paid by the impaired insurer
and except as provided in Subsection (b) of this section. In the case of an impaired
insurer operating on a plan with assessment liability, payments of clatms of the
association do not reduce the liability of the insureds to the receiver or statutory
successor for unpaid assessments.

(b) The association is entitled to recover from the following persons the amount of
any covered claim paid on behalf of that person under this Act:

(1) any insured whose net worth on December 31 of the year next preceding the
date the insurer becomes an impaired insurer exceeds $50 million and whose
liability obligations to other persons are satisfied in whole or in part by payments
made under this Act; and

(2) any person who is an affiliate of the impaired insurer and whose liability
obligations to other persons are satisfied in whole or in part by payments made
under this Act.

(¢) The receiver or statutory successor of an impaired insurer is bound by settle-
ments of covered claims by the association or a similar organization in another state.
The court having jurisdiction shall grant those claims priority equal to that which the
claimant would have been entitled to in the absence of this Act against the. assets of
the impaired insurer. The expenses of the association or similar organization in
handling claims shall be accorded the same priority as the receiver’s expenses.

(d) The association shall file periodically with the receiver of the impaired insurer
statements of the covered claims paid by the association and estimates of anticipated
claims on the association that shall preserve the rights of the association against the
assets of the impaired insurer.

Sec. 12. NONDUPLICATION OF RECOVERY. (a) A person-who has a claim
against an insurer under any provision in an insurance policy other than a policy of
an impaired insurer that is also a covered claim shall exhaust first the person’s rights
under the policy. Any amount payable on a covered claim under this Act shall be
reduced by the amount of any recovery under the insurance policy.

(b) A person who has a claim that may be recovered under more than one insurance
guaranty association or its equivalent shall seek recovery first from the association of
the place of residence of the insured, except that if it is a first-party claim for damage
to property with a permanent location, the person shall seek recovery first from the
association of the location of the property, and if it is a workers’ compensation claim
the person shall seek recovery first from the association of the residence of the
claimant. Any recovery under this Act shall be reduced by the amount of recovery
from any other insurance guaranty association or its equivalent.
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Sec. 13, PREVENTION OF INSOLVENCIES. (a) To aid in the detection and
prevention of insurer insolvencies, the board of directors, on majority vote, may make
recommendations to the commissioner for the detection and prevention of insurer
insolvencies and respond to requests by the commissioner to discuss and make
recommendations regarding the status of any member insurer whose financial condi-
tion may be hazardous to policyholders or the public. Those recommendations are
not public documents and are not subject to the open records law, Chapter 424, Acts of
the 63rd Legislature, Regular Session, 1973 (Article 6252-17a, Vernon'’s Texas Civil
Statutes), until such time as an insurer is declared to be impaired.

(b) At the conclusion of any domestic insurer insolvency in which the association
was obligated to pay covered claims, the board of directors may prepare a report on
the history and causes of the insolvency, based on the information available to the
association, and may submit the report to the commissioner.

Sec. 14. EXAMINATION OF THE ASSOCIATION. The association shall be subject
to examination and regulation by the commissioner in the same manner as other
insurers under this code. Not later than March 30 of each year, the board of directors
shall submit a financial report for the preceding calendar year in a form approved by
the commissioner.

Sec. 15. TAX EXEMPTION. The association is exempt from payment of all fees
and all taxes levied by this state or any of its subdivisions except taxes levied on real
or personal property.

Sec. 16. IMMUNITY; ATTORNEY GENERAL REPRESENTATION. (d) There is no
liability on the part of, and no cause of action of any nature arises against, any
member insurer, the association or its agents or employees, the board of directors,
special deputy receiver or its agents or employees, or the commissioner or the
commissioner’s representatives for any good faith action or failure to act in the
performance of powers and duties under this Act.

(b) The attorney general shall defend any action to which Subsection (a) applies
that is brought against a member insurer or its agents or employees, the association
or its agents or employees, members of the association’s board of directors, a special
deputy receiver to its agents or employees, or the commissioner or the commissioner’s
representatives. This subsection continues to apply to an action instituted after the
defendant'’s service with the guaranty association, commissioner, or department has
terminated. This subsection does not require the attorney general to defend any
person or entity with respect to an issue other than the applicability or effect of the
tmmunity created by Subsection (a). The attorney general is not required to defend
any member insurer of the association or its agents or employees, the association or
its agents or employees, members of the association’s board of directors, a special
deputy receiver or its agents or employees with respect to any actions filed regarding
the disposition of a claim filed with the guaranty association under this Act or to an
issue other than the applicability or effect of the immunity created by Subsection (a).
The association may contract with the attorney general under the Interagency
Coopemtwn Act (Article 4413(32), Vernon'’s Texas Civil Statutes) to provide legal
services not covered under this subsection.

Sec 17. STAY OF PROCEEDINGS. All proceedmgs in which an impaired insurer
is a party or-is obligated to defend a party in any court in this state, except
proceedings directly related to the receivership or instituted by the recetver, shall be
stayed for six months and any additional time thereafter as may be determined by the
court from the date of the designation of impairment or an ancillary proceeding is
instituted in the state, whichever is later, to permit proper defense by the receiver or
the association of all pending causes of action. As to any covered claims arising from
a judgment under any decision, verdict, or finding based on the default of the
impaired insurer or its failure to defend an insured, the association either on its own
behalf or on behalf of the insured may apply to have the judgment, order, decision,
verdict, or finding set aside by the same court or administrator that made the
- judgment, order, decision, verdict, or finding and shall be permitted to defend the
claim on the merits. The receiver -or statutory successor of an impaired insurer
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‘covered by this Act shall permit access by the board or its authorized representative to
records of the impaired insurer as are necessary for the board in carrying out its
Sunctions under this Act with regard to covered claims. In addition, the receiver or
statutory successor shall provide the board or its representative with copies of the
records on request of the board and at the expense of the board.

Sec. 18. ASSESSMENTS. (a) If the commissioner determines that an insurer has
become an impaired insurer, the association shall promptly estimate the amount of
additional funds, by lines of business, needed to supplement the assets of the impaired
insurer immediately available to pay covered claims. The board shall make addition-
al funds available as the actual need arises for each impaired insurer.

(b) If the board of directors determines that additional funds are needed in any of
the three accounts, it shall make assessments as necessary to produce the necessary
JSunds. The association, in determining the proportionate amount to be paid by
individual insurers under an assessment, shall take into consideration the lines of
business written by the impaired insurer and shall assess tndividual insurers in
proportion to the ratio that the total net direct written premium collected in this
state by the insurer for those lines of business bears to the total net direct written
premium collected by all insurers, other than impaired insurers, in this state for
those lines of business. The association shall determine the total net direct written
premium of an individual insurer and for all insurers in the state from the insurers’
annual statements for the year preceding assessment. Assessments under this subsec-
tion during o calendar year may be made up to, but not in excess of, two percent of
each insurer’s net direct written premium for the preceding calendar year in the lines
of business for which the assessments are being made. If the maximum assessment in
any calendar year does not provide an amount sufficient for payment of covered
clatms of impaired insurers, assessments may be made in the next and successive
calendar years.

(¢c) It shall be the duty of each insurer to pay the amount of an assessment under
Subsection (b) of this section to the association not later than the 30th day after the
commissioner gives notice of the assessment.

(d) Assessments may be collected on behalf of the association by the commissioner
through suits brought for that purpose. Venue for those suits is in Travis County.
Either party to the action may appeal to the appellate court having jurisdiction over
the cause, the appeal shall be at once returnable to the appellate court having
Jjurisdiction over the cause, and the action so appealed shall have precedence in the
appellate court over all causes of a different character pending before the court. The
commissioner is not required to give an appeal bond in any cause arising under this
subsection.

(e) An insurer designated as an impaired insurer by the commissioner is exempt
Jfrom assessment from and after the date of the designation and until the commission-
er determines that the insurer is no longer an impaired insurer.

(/) Funds advanced by the association under this Act shall not become assets of the
impaired insurer but are considered a special fund loaned to the impaired insurer for
payment of covered claims. That loan is repayable to the extent available from the
Sunds of the insurer.

(9) Income from the investment of any of the funds of the association may be
transferred to the administrative account authorized under this Act. The funds in
the account may be used by the association for the purpose of meeting administrative
costs and other general expenses of the association. On notification by the associa-
tion of the amount of any additional funds needed for the administrative account, the
assoctation shall assess member insurers to obtain the needed funds in the manner set
out in this section. The commissioner shall consider the net direct written premium
collected in this state for all lines of business covered by this Act. An assessment for
administrative expenses incurred by a supervisor or conservator appointed by the
commissioner or a recetver appointed by a court of compelent jurisdiction for a
nonmember of the association or unauthorized insurer operating in this state may
not exceed $1,000,000 each calendar year.

271



Ch. 12, § 1.20 72nd LEGISLATURE—SECOND CALLED SESSION

‘Sec. 19. PURPOSE OF ASSESSMENT. (a) The amounts provided under assess-
ments made under this Act are in addition to the marshaling of assets by the receiver
under Article 21.28 of this code for the purpose of making payments on behalf of an
impaired insurer.

(b) This section does not require the receiver to exhaust the assets of the impaired
insurer before an assessment is made or before Sunds derived from an assessment may
be used to pay covered claims.

Sec. 20. ACCOUNTING FOR AND REPAYMENT OF ASSESSMENTS. (a) On
receipt from an insurer of payment of an assessment or partial assessment required
by the association under Section 18(b) of this Act, the association shall provide the
insurer with a participation receipt, which shall create a liability against the account
for the line or lines of business for which the assessment was made.

(b) The account from which an advance is made to an impaired insurer for the
payment of covered claims shall be regarded as a general creditor of the impaired
insurer for the amount of funds so advanced;, provided, however, that with reference
to the remaining balance of any advances not expended in payment of covered claims,
the claim of the account has preference over other general creditors. The association
of any impaired insurer shall adopt accounting procedures reflecting the expenditure
and use of all funds and shall make a final report of the expenditure and use of the
Junds to the commissioner, which final report shall set forth the remaining balance, if
any, from the moneys advanced. The association shall also make any interim reports
concerning such accounting as may be required by the commissioner or requested by
the conservator. On completion of the final report, the association shall, as soon
thereafter as is practicable, refund by line of business the remaining balance of those
advances to the accounts maintained by the association.

(¢) If the association at any time determines that there exist moneys in the account
Jor any line of business in excess of those reasonably necessary for efficient future
operation under the terms of this Act, it shall couse those excess moneys lo be
returned pro rata to the holders of any participation receipts on which there is a
balance outstanding after deducting any credits taken against premium taxes as
authorized in Section 21 of this Act, which receipts were issued for an assessment on
the same line of business as that for which the excess moneys are found to exist. If
after such a distribution the association finds that an excess amount still exists in the
Sund, or if there are no such participation receipts on which there is an outstanding
balance, it shall cause the excess amount to be deposited with the state treasurer to the
credit of the general revenue fund.

Sec. 21. RECOGNITION OF ASSESSMENTS IN PREMIUM TAX OFFSET. One
hundred percent of any assessment paid by an insurer under this Act shall be allowed
to that insurer as a credit against its premium tax under Article 4.10 of this code.
The tax credit referred to in this section shall be allowed at a rate of 10 percent per
year for 10 successive years following the date of assessment and, at the option of the
insurer, may be taken over an additional number of years. The balance of any tax
credit not claimed in a particular year may be reflected in the books and records of
the insurer as an admitted asset of the insurer for all purposes, including exhibition
in annual statements under Article 6.12 of this code.

Sec. 22. RELEASE FROM RECEIVERSHIP. An impaired insurer placed n
receivership for which advances have been made under this Act may not be autho-
rized, on release from receivership, to issue mew or remewal insurance policies until
the impaired insurer has repaid in full to the association the funds advanced by it.
However, the commissioner may, on application of the association and after hearing,
permit the issuance of new policies in accordance with a plan of operations by the
released insurer for repayment of advances. The commissioner, in approving the
plan, may place restrictions on the issuance of nmew or remewal policies as the
commissioner considers necessary to the implementation of the plan.

Sec. 23. RULES AND REGULATIONS. The State Board of Insurance is autho-
rized and directed to issue such reasonable rules and regulations as may be necessary
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to carry out the various purposes and provisions of this article, and in augmentation
thereof.
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SECTION 1.21. Article 21.28-D, Insurance Code, is amended to read as follows:

Art. 21.28-D. LIFE, ACCIDENT, HEALTH, AND HOSPITAL SERVICE INSUR-
ANCE GUARANTY ASSOCIATION

Sec. 1. SHORT TITLE. This Act shall be known and may be cited as the Life,
Accident, Health, and Hospital Service Insurance Guaranty Association Act.

Sec. 3. PURPOSE. The purpose of this Act is to protect, subject to certain
limitations, the persons specified in Section 3(a) of this Act against failure in the
performance of contractual obligations, under life, accident, and health insurance
policies and annuity contracts specified in Section 3(b) of this Act, because of the
impairment or insolvency of the member insurer that issued the policies or contracts.
To provide this protection, an association of insurers is created to pay benefits and to
continue coverages as limited in this Act, and members of the association are subject
to assessment to provide funds to carry out the purpose of this Act.

Sec. 3. COVERAGE AND LIMITATIONS. (a) This Act provides coverage for a
policy or contract specified in Subsection (b) of this section to:
(1) a person, other than a nonresident certificate holder under a group policy or

contract, who is the beneficiary, assignee, or payee of a person covered under
Paragraph (2) of this subsection; and
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(2) a person who is an owner of or certzﬁcate holder under the polzcy or contmct
or, in the case of an unallocated annuity contmct to the person who zs the contract
holder, and who: :

‘(A) 18 @ resident; or
(B) is not a resident, but only if:

(i) the insurers that issued the policies or contracts are domzczled in. thzs
state; S

(i) the insurers never held a license or certificale of authonty in the states m
which the persons reside;

(iii) the states have associations similar to the a,ssoczatzon created by thzs Act;?
and s

(iv) the person is not eligible for coverage by the associations.’

(b) This Act provides coverage to the persons specified in Subsectzon (a) of this
section for direct, non-group life, health, accident, annuity, and supplemental policies
or contracts, for certificates under direct group policiés and contracts, group hospztal
service contracts, and for unallocated annuity contracts issued by member insurers,
except as limited by this Act. This Act also provides coverage for all other insurance
coverages written by mutual assessment corporations, local mutual aid associations,
statewide mutual assessment companies, and stipulated premium companies licensed .
to do business in this state. Annuity contracts and certificates under group annuity
contracts include guaranteed investment contracts, deposit administration contracts,
unallocated funding agreements, allocated fundzng agreements, structured settlement
agreements, lottery contracts, and any immediate or deferred annmty contmcts

(¢) This Act does not provide coverage for:

(1) a portion of a policy or contract not guaranteed by the msurer, or under'
which the risk is borne by the policy or contract holder;

(2) a policy or contract of reinsurance, unless assumptwn certzﬁcates have been'
issued;

. (3) a portion of a policy or contract to the extent that the rate of interest on whwh
it is based:

(4) averaged over the period of four years before the date on which the
association becomes obligated with respect to the policy or contract, exceeds a rate
of interest determined by subtracting two percentage points from Moody’s Corpo-
rate Bond Yield Average averaged for that same four-year period or for a lesser
period if the policy or contract was issued less than four years before the
association became obligated;, and

(B) on and afier the date on which the association becomes obligated with
respect to the policy or contract, exceeds the rale of interest determined by
subtracting three percentage points from Moody’s Corpomte Bond Yield Average
as most recently available;

(4) a plan or program of an employer, assocwtwn, or similar entzty to provide
life, health, or annuity benefits to its employees or members to the extent that the
plan or program is self-funded or uninsured, including but not lzmzted to benefits
payable by an employer, association, or szmzlar entity under:

(A) a multiple employer welfare arrangement as defined by the Employee
Retirement Income Security Act of 1974 (29 U.S.C. Section 1002); -

(B) a minimum premium group insurance plan;
(C) a stop-loss group insurance plan; or
(D) an administrative services-only contract;

(3) a portion of a policy or contract, to the extent that it provides dividends or
experience rating credils, or provides that fees or allowances be paid to any person,
including the policy or contract holder, in connection with the service to or
administration of the policy or contract;
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(6) a policy or contract issued tn this state by a member insurer at a time when it
was not licensed to issue the policy or contract in this state;

(?) an unallocated annuity contract issued to an employee benefit plan protected
under the federal Pension Benefit Guaranty Corporation;

(8) a portion of an unallocated annuity contract that is not issued to or in
connection with o specific employee, benefit plan for a union or association of
natural persons, or a government lottery; and

(9) -any portion of a financial guarantee, funding agreement, or guaranteed
investment contract which (1) contains no mortality guarantees and (2) is not
issued to or in connection with a specific employee, benefit plan, or a governmental
lottery.

(d) The benefits for which the association may become liable may mot exceed the
contractual obligations for which the insurer is liable or would have been liable if it
were not an impaired or insolvent insurer.

Sec. 4. CONSTRUCTION. This Act shall be liberally comstrued to effect the
purpose under Section 2 of this Act. Section 2 of this Act shall be used as an aid and
guide to interpretation.

Sec. 5. DEFINITIONS. As used in this Act:
(1) “Account” means the four accounts created under Section 6 of this Act.

(2) “Association” means the Life, Accident, Health, and Hospital Service Insur-
ance Guaranty Association created under Section 6 of this Act.

(3) “Contractual obligation” means an obligation under a policy or contract or
certificate under a group policy or contract, or portion thereof for which coverage is
provided under Section 3 of this Act. A contractual obligation does not include:

(A) death benefits in an amount in excess of $800,000 or a net cash surrender or
net cash withdrawal value in an amount in excess of $100,000 in the aggregate
under one or more covered policies on any one life;

(B) an amount in excess of $100,000 in the aggregate under one or more
annuity contracts within the scope of this Act issued to the same holder of
individual annuity policies or to the same annuitant or participant under group
annuity polictes or an amount in excess of $5,000,000 in unallocated annuity
contract bemefits with respect to any one contract holder irrespective of the
number of such contracts;

(C) an amount in excess of $200,000 in the aggregate under ome or more
accident and health, accident, or health insurance policies on any one life; or

(D) punitive, exemplary, extracontractual, or bad faith damages, whether
agreed to or assumed by an insurer or insured or imposed by a court of
competent jurisdiction.

(4) “Covered policy” means any policy or contract within the scope of this Act
under Section & of this Act.
(5) “Impaired insurer’” means:

(A) @ member insurer that is placed by the commissioner under an order of
supervision, liquidation, rehabilitation, or conservation under the provisions of
Article 21.28 or 21 28-A, Insurance Code, and that has been designated an

“mpaired insurer” by the commissioner; or

(B) & member insurer determined in good faith by the commissioner to be

unable or potentially unable to fulfill its contractual obligations.
(6) “Insolvent insurer” means a member insurer whose minimum free surplus, if
a mutual company, or whose required capital, if a stock company, becomes im-
pazred to the extent prohzbzted by law and that has been designated an “‘insolvent
insurer” by the commissioner.
(?) “Member insurer” means any insurer licensed or that holds a certificate of
authority to transact in this state any kind of insurance for which coverage is
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provided under Section 3 of this Act, and includes any insurer whose license or
certificate of authority in this state may have been suspended, revoked, not renewed,
or voluntarily withdrawn, including a mutual assessment corporation, a local
mutual association, a statewide mutual assessment company, and a stipulated
premium company licensed to do business in this state, but does not include:

(A) a health maintenance organization;

(B) a fraternal benefil society;

(C) a mandatory state pooling plan;

(D) an insurance exchange; or

(E) any entity similar to any of those described by Paragraphs (A)«(D) of this
subdivision.
(8) “Moody’s Corporate Bond Yield Average” means the Monthly Average Corpo-

rates as published by Moody’s Investors Service, Inc., or any successor to that entity.

(9) “Person’” means any individual, corporation, partnership, association, or
voluntary organization.

(10) “Premiums” means amounts received on covered policies or contracts less
premiums, considerations, and deposits returned on those policies or contracts, and
less dividends and experience credits on those policies or contracts. “Premiums”
does not include amounts received for policies or contracts or for the portions of
any policies or contracts for which coverage is not provided under Section 3(b) of
this Act, except that assessable premiums shall not be reduced on account of Section
3(c)(3) of this Act relating to interest limitations and Section 5(3) of this Act
relating to limitations with respect to any one individual, any one participant, any
one annuitant, and any one contract holder. “Premiums” does not include premi-
ums in excess of five million dollars on any unallocated annuity contract not
issued under a governmental retiremient plan established under Section 401, 403(b),
or 457 of the United States Internal Revenue Code (26 U.S.C. Sections 401, 403(b)
and 457). “Premiums” also does not include premiums received from the Treasury
of the State of Texas or from the Treasury of the United States for insurance
contracted for by the state or federal government for the purpose of providing
welfare benefits to designated welfare recipients or for insurance contracted for by
the state or federal government in accordance with or in furtherance of the
provisions of Title 2, Human Resources Code, or the Federal Social Security Act.

(11) “Resident” means any person who resides in this state at the time a member

" insurer is determined to be an impaired or imsolvent insurer and to whom a

contractual obligation is owed. A person may be a resident of only one state, which

zn the case of a person other than a natural person is ils principal place of
usiness.

(12) “Supplemental contmct” means any agreement entered into for the distribu-
tion of policy or contract proceeds.

(13) “Unallocated annuity contract” means any annmty contract or group annu-
ity certificate that is not issued to and owned by an individual, except to the extent
of any annuily benefils guaranteed to an individual by an insurer under the
contract or certificate.

Sec. 6. CREATION OF ASSOCIATION. (a) The Life, Accident, Health, and Hospi-
tal Service Insurance Guaranty Association is a nonpraofit legal entity. All member
insurers shall be and remain members of the association as a condition of their
authority to transact insurance in this state. The association shall perform its
. functions under the plan of operation established and approved under Section 10 of

this Act and shall exercise its powers through a board of directors established under
. Section 7 of this Act. For purposes of administration and assessment, the association
shall maintain four accounts: -

(1) the accident, health, and hospital services insurance account;

(2) the life insurance account,
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(3) the annuity account; and
(4) the administrative account.

(b) The association is under the immediate supervision of the commissioner and is
subject to the applicable provisions of this code and any other law governing insur-
ance in this state.

Sec. 7. BOARD OF DIRECTORS. (a) The State Board of Insurance shall appoint
a board of directors of the association consisting of nine members, three of whom shall
be chosen from employees or officers chosen from the ten member companies having
the largest total direct premium income based on the latest financial statement on
file at date of appointment, two of whom shall be chosen from the other companies to
give fair representation to member insurers based on due consideration of their
varying categories of premium income and geographical location, and four of whom
shall be representatives of the general public. Members serve for six-year staggered
terms, with the terms of three members expiring each odd-numbered year. All
directors shall serve until their successors are appointed, except that in the case of
any vacancy, the unexpired term of office shall be filled by the appointment of a
director by the State Board of Insurance. If a director ceases to be an officer or
employee of a member insurer during the director’s term of office, that office becomes
vacant until the director’s successor is appointed. All directors are eligible to succeed
themselves in office. A public representative may not be:

(1) an officer, director, or employee of an insurance company, insurance agency,
agent, broker, solicitor, adjuster, or any other business entity regulated by the State
Board of Insurance;

(2) a person required to register with the secretary of state under Chapter 305,
Government Code; or

(3) related to a person described by Subparagraph (1) or (2) of this paragraph
within the second degree of affinity or consanguinity.

(b) Each director of the association shall file a financial statement with the
secretary of state in accordance with Sections 8 and 4, Chapter 421, Acts of the 63rd
Legislature, Regular Session, 1978 (Article 6252-9b, Vernon's Texas Civil Statutes).

(c) Members of the board may be reimbursed from the assets of the association for
expenses incurred by them as members of the board of directors but members of the
board may not otherwise be compensated by the association for their services.

Sec. 8. POWERS AND DUTIES OF THE ASSOCIATION. (a) If a member insurer
is an impaired domestic insurer, the association may, subject to the approval of the
commissioner, and subject to any conditions imposed by the association that do not
impair the contractual obligations of the impaired insurer that are approved by the
commissioner, and that are, except in cases of court-ordered conservation or rehabili-
tation, also approved by the impaired insurer:

(1) guarantee, assume, or reinsure, or cause to be guaranteed, assumed, or
reinsured, any or all of the policies or contracts of the impaired insurer;

(2) provide the moneys, pledges, notes, guarantees, or other means as are proper
to effectuate Subdivision (1) of this subsection and assure payment of the contractu-
al obligations of the impaired insurer pending action under Subdivision (1) of this
subsection; or

(3) loan money to the impaired insurer.

(b) If a member insurer is an impaired insurer, whether domestic, foreign or alien,
and the insurer is not paying claims timely, subject to the conditions specified in
Subsection (¢) of this section, the association shall:

(1) take any of the actions specified in Subsection (a) of this section, subject to the
conditions in that subsection, or

(2) provide substitute benefits in liew of the contractual obligations of the im-
paired insurer solely for health claims, periodic annuity benefit payments, death
benefits, supplemental benefits, and cash withdrawals for policy or contract owners
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who petition for substitute benefits under claims of emergency or hardship under
standards proposed by the association and approved by the commissioner.

(¢) The association is subject to Subsection (b) of this section only if:

(1) the laws of the impaired insurer’s state of domicile provided that, until all
payments of or on account of the impaired insurer’s contractual obligations by all
guaranty associations, along with all expenses of the associations and interest on
all those payments and expenses have been repaid to the guaranty associations or a
plan of repayment by the impaired insurer has been approved by the guaranty
associations:

(4) the delinquency proceeding may not be dismissed;

(B) the impaired insurer and its assets may not be returned to the control of its
shareholders or private management; and

(C) the impaired insurer may not solicit or accept new business or have any
suspended or revoked license restored; and

(2) the impaired insurer is a domestic insurer, and has been placed under an
order of rehabilitation by a court of competent jurisdiction in this state; or

(3) the impaired insurer is a foreign or alien insurer and:

(4) it has been prohibited from soliciting or accepting new business in this

state; i

(B) its certificate of authority has been suspended or revoked in this state; and

(C) a petition for rehabilitation or liguidation has been filed in a court of

competent jurisdiction in its state of domicile by the commissioner of the state.

(d) Exzcept as provided by Subsection (¢) of this section, if a member insurer is an

insolvent insurer, the association shall provide the moneys, pledges, guarantees, or

other means as are reasonably necessary to discharge the duties of the insolvent
insurer and:

(1) guarantee, assume, or reinsure, or cause to be guaranteed, assumed, or
reinsured, the policies or contracts of the insolvent insurer; or

(2) assure payment of the contractual obligations of the insolvent insurer.

(e) When proceeding under Subsections (b)(2) or (d) of this section, with respect to
only life and health insurance policies the association shall:

(1) assure payment of benefits for premiums identical to the premiums and
benefits, except for terms of conversion and remewability that would have been
payable under the policies of the insolvent insurer, for claims incurred:

(A) with respect to a group policy or contract, the later of

(i) the earlier of the next renewal date under the policy or contract or the
45th day after the date the association becomes obligated with respect to the
policy; or

(%i) the 30th day after the date the association becomes obligated with respect
to the policy, or
(B) with respect to an individual policy, the later of:

(1) the earlier of the next renewal date under the policy, if any, or the date
one year afier the date the association becomes obligated with respect to the
policy; or o

(i1) the 30th day after the date the association becomes obligated with respect
to the policy; ‘

(2) make diligent efforts to provide all known insureds or group policyholders
notice before the 30th day before the benefits provided are terminated; and

(3) with respect to individual policies, make available to each known insured, or

. owner if other than the insured, and with respect to an individual formerly insured
“under a group policy who is not eligible for replacement group coverage, substitute
coverage on an individual basis in accordance with the provisions of Subsection (f)
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of this section, if the insureds had a right under law or the terminated policy to
convert coverage to individual coverage or to continue an individual policy in force
until a specified age or for a specified time, during which the insurer had no right
unilaterally to make changes in any provision of the policy or had a right only to
make changes in premium by class.

() In providing the substitute coverage required under Subsection (e)(3) of this
section, the association may offer either to reissue the terminated coverage or to issue
an alternative policy. Alternative or reissued policies shall be offered without
requiring evidence of insurability, and may not provide for any waiting period or
exclusion that would not have applied under the terminated policy. The association
may reinsure any alternative or reissued policy.

(9) An alternative policy adopted by the association is subject to the approval of the
commissioner. The association may adopt alternative policies of various types for
JSuture issuance without regard to any particular impairment or insolvency.

(h) An alternative policy issued by the association must contain at least the
minimum statutory provisions required in this state and provide benefits that are not
unreasonable in relation to the premium charged. The association shall set the
premium tn accordance with a table of rates adopted by the association. The
premium shall reflect the amount of insurance to be provided and the age and class of
risk of each insured, but may not reflect any changes in the health of the insured
after the original policy was last underwritten.

(i) An alternative policy issued by the association must provide coverage of a type
similar to that of the policy issued by the impaired or insolvent insurer, as deter-
mined by the association.

() If the association elects to reissue terminated coverage at a premium rate
different from that charged under the terminated policy, the premium shall be set by
the association in accordance with the amount of insurance provided and the age and
class of risk, subject to approval of the commissioner or by a court of competent
Jurisdiction.

(k) The association’s obligations with respect to coverage under any policy of the
impaired or insolvent insurer or under any reissued or alternative policy cease on
the date the coverage or policy is replaced by another similar policy by the policyhold-
er, the insured, or the association.

(1) When proceeding under Subsection (b)(2) or (d) of this section with respect to a
policy or contract carrying guaranteed minimum interest rates, the association shall
assure the payment or crediting of a rate of interest consistent with Section 3(c)(3) of
this Act.

(m) Failure to pay premiums before the 32nd day after the date required under the
terms of any guaranteed, assumed, alternative, or reissued policy or contract or
substitute coverage terminates the association’s obligations under the policy or
coverage under this Act with respect to that policy or coverage, except with respect to
any claims incurred or any net cash surrender value due in accordance with the
provisions of this Act. ,

(n) Premiums due for coverage after entry of an order of receivership of an
insolvent insurer belong to and are payable at the direction of the association, and
the association is liable for unearned premiums due to policy or contract owners
arising after the entry of the order.

(o) The protection provided by this Act does not apply if any guaranty protection is
provided to residents of this state by the laws of the domiciliary state or jurisdiction
of the impaired or insolvent insurer other than this state.

(p) In carrying out its dulies under this section, the association may, subject to
approval by the court: '

(1) impose permanent policy or contract liens in connection with any guarantee,
assumption, or reinsurance agreement if the association finds that the amounts
that can be assessed under this Act are less than the amounts needed to assure full
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and prompt performance of the association’s duties under this Act, or that the
economic or financial conditions as they affect member insurers are sufficiently
adverse to make the imposition of the permanent policy or contract liens in the
public interest; or

(2) impose temporary moratoriums or liens on payments of cash values and
policy loans, or any other right to withdraw funds held in conjunction with policies
or contracts, in addition to any contractual provisions for deferral of cash or policy
loan value.

(@) If the association fuils to act within a reasonable period of time as provided in
Subsections (b)(2), (d), and (e) of this section, the commissioner may assume the
powers and duties of the association under this Act with respect to impaired or
insolvent insurers.

(r) The association may render assistance and advice to the commissioner, on
request, concerning rehabilitation, payment of claims, continuance of coverage, or the
performance of other contractual obligations of an impaired or insolvent insurer.

(s) The association may appear before any court in this state with jurisdiction over
an impaired or insolvent insurer concerning which the association is or may become
obligated under this Act. This right extends to all matters germane to the powers and
duties of the association, including proposals for reinsuring, modifying, or guaran-
teeing the policies or contracts of the impaired or insolvent insurer and the determi-
nation of the policies or contracts and contractual obligations. The association may
appear or intervene before a court in another state with jurisdiction over an
impaired or insolvent insurer for which the association is or may become obligated or
with jurisdiction over a third party against whom the association may have rights
through subrogation of the insurer’s policyholders.

(1) A person receiving benefits under this Act is considered to have assigned the
rights under, and any causes of action relating to, the covered policy or contract to
the association to the extent of the benefits received under this Act, whether the
benefits are payments of or on account of contractual obligations, continuation of
coverage, or provision of substitute or alternative coverages. The association may
require an assignment to it of the rights and cause of action by any payee, policy or
contract owner, beneficiary, insured, or annuitant as a condition to the receipt of a
right or benefit under this Act. The subrogation rights of the association under this
subsection have the same priority against the assets of the impaired or imsolvent
insurer as that possessed by the person entitled to receive benefits under this Act.

(u) The association has all common-law rights of subrogation and any other
equitable or legal remedy that would have been available to the impaired or insolvent
insurer or holder of a policy or contract with respect to such a policy or contract.

(v) The association may:

(1) enter into contracts as are necessary or proper to carry out the provisions and
purposes of this Act;
(2) sue or be sued, including taking any legal actions mecessary or proper to
*recover any unpaid assessments under Section 9 of this Act and to settle claims or
potential claims against it;

(3) borrow money to effect the purposes of this Act, and any motes or other
- evidence of indebtedness of the association not in default are legal investments for
domestic insurers and may be carried as admitted assets;

(4) employ or retain employees or contractors to handle the financial transac-
tions of the association and to perform other functions under this Act;

(3) take legal action as may be necessary to avoid payment of improper claims;
and

(6) exercise, for the purposes of this Act and to the extent approved by the
commissioner, the powers of a domestic life, accident, health, or hospital service
insurer, but the association may not issue insurance polzczes or annuity contmcts
other than those issued to perform its obligations under this Act.
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(w) The association may join an organizetion of one or more other state associa-
tions of similar purposes to further the purposes and administer the powers and
duties of the association.

Sec. 9. ASSESSMENTS. (a) For the purpose of providing the funds necessary to
carry out the powers and duties of the association, the board of directors shall
determine the amount necessary and the association shall assess the member insur-
ers, separately for each account established by Section 6(a) of this Act, at such times
and for such amounts as the board of directors finds necessary. All assessments are
due on a date specified by the association that may not be earlier than the 30th day
after the date on which prior written notice is given to the member insurers. Interest
accrues on the unpaid amount at a rate of 10 percent beginning on the due date.

(b) There are two classes of assessments, as follows:

(1) Class A assessments are made to meet administrative costs of the association,
administrative expenses properly incurred under this Act relating to any unautho-
rized insurer or nonmember of the association, and other gemeral expenses mot
related to a particular insolvent or impaired insurer; and

(2) Class B assessments are made to the extent necessary to carry out the powers
and duties of the association under Section 8 with regard to an insolvent or
impaired insurer.

(¢) The amount of a Class A assessment for each account is determined by the board
of directors taking into consideration one or more of the following: annual premium
receipts, admitted assets, or insurance in force, as reflected in the annual statements
Jor the year preceding the assessment.

(@) The amount of a Class B assessment shall be divided among the separate
accounts as reflected in the annual statements for the year preceding the assessment
in the same proportion that the premiums from the policies covered by each account
were recetved by the insolvent or impaired insurer from all covered policies during
the year preceding impairment.

(e) Class A assessments shall be allowed as a credit on the amount of premium
taxes in the manner provided by Article 1.16 of this code.

(P Class B assessments against member insurers for each account shall be in the
proportion that premiums received on all business by each assessed member insurer
on policies covered by each account bear to the premiums received on all business by
all assessed member insurers.

(9) Assessments for funds to meet the requirements of the association with respect
to an insolvent or impaired insurer may not be made until necessary to implement
the purposes of this Act. Classification of assessments under Subsection (b) of this
section and computation of assessments under this section shall be made with a
reasonable degree of accuracy, recognizing that exact determinations may not always
be possible.

(h) The association may defer, in whole or in part, the assessment of a member
insurer if, in the opinion of the association, payment of the assessment would
endanger the ability of the member insurer to fulfill its contractual obligations. The
total of all assessments on a member insurer for each account may not exceed one
percent of the insurer’s premiums on the policies covered by the account in any one
calendar year.

(3) If an assessment against a member insurer is deferred under Subsection (h) of
this section, in whole or in part, the amount by which the assessment is deferred may
be assessed against the other member insurers in a manner consistent with the basis
for assessments set forth in this subsection. If the maximum assessment, together
with the other assets of the association, does not provide in any one year an amount
sufficient to carry out the responsibilities of the association, the necessary additional
Sunds shall be assessed as soon thereafter as permitted by this Act.

() The board of directors may, by an equitable method as established in the plan of
operation, refund to member insurers, in proportion to the contribution of each
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member insurer, the amount by which the assets exceed the amount the board of
directors finds is necessary to carry out during the coming year the obligations of the
association with regard to that amount, including assets accruing from net realized
gains and income from investments. A reasonable amount may be retained to
provide funds for the continuing expenses of the association and for future losses if
refunds are impractical.

(k) The association shall issue to each insurer paying a Class B assessment under
this Act a certificate of contribution, in a form prescribed by the commissioner, for
the amount so paid. All outstanding certificates shall be of equal dignity and
priority without reference to amounts or date of issue.

(1) Any insurer whose certificate of authority to do business in this state is canceled
or surrendered shall be liable for any unpaid assessments made prior to the date of
such cancellation or surrender.

(m) The amounts provided according to assessments made under this section are
supplemental to the marshaling of assets for the purpose of making payments on
behalf of an impaired insurer.

(n) All assessments collected by the association may be deposited into the Texas
- Treasury Safekeeping Trust Company in accordance with procedures established by
the state treasurer. The funds deposited shall be accounted for separately from all
other funds by the stale treasurer to the association.

Sec. 10 PLAN OF OPERATION. (a) The association operates under a plan of
operation approved by the commissioner. The association may amend the plan,
subject to the approval of the commissioner. An amendment to the plan becomes
effective on the date on which the commissioner approves the amendment, or on the
30th day after the date the amendment is submitted to the commissioner for approval,
if the commissioner does not approve or disapprove the amendment before that date.

(b) All member insurers shall comply with the plan of operation.
(¢) The plan of operation must, in addition to requirements of this Act:
(1) establish procedures for handling the assets of the association,

(2) establish the amount and method of reimbursing members of the board of
directors under Section 7 of this Act;

(3) establish regular places and times for meetings, including telephone confer-
ence calls, of the board of directors;

(4) establish procedures for records to be kept of all financial transactions of the
association, its agents, and the board of directors;

(5) establish any additional procedures for assessments under Section 9 of this
Act; and

(6) contain additional provisions necessary or proper for the execution of the
powers and duties of the association.

(d) The plan of operation may provide that any or all powers and duties of the
association, except those under Sections 8(u) and 9 of this Act, are delegated to a
corporation, association, or other organization that performs functions similar to
those of this association, or its equivalent, in two or more states. The corporation,
association, or organization shall be reimbursed for any payments made on behalf of
the association and shall be paid for its performance of any function of the associa-
tion. A delegation under this subsection may take effect only with the approval of.
both the board of directors and the commissioner, and may be made only to a
corporation, association, or organization that extends protection not substantzally
less favorable and effective than that provided by this Act.

Sec. 11. DUTIES AND POWERS OF THE COMMISSIONER. (a) In addition to the
duties and powers enumerated elsewhere in this Act, the commissioner shall provide
the association, on request, with a statement of the premiums in this and any other
appropriate states for each member insurer. :
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(b) When an impairment is declared and the amount of the impairment is deter-
mined, the commissioner shall serve a demand upon the impaired insurer to make
good the impairment within a reasonable time. Notice to the impaired insurer
constitutes notice to its shareholders, if any. The failure of the insurer to promptly
comply with the demand does not excuse the association from the performance of its
powers and duties under this Act.

(¢c) The commissioner may suspend or revoke, after notice and hearing, the certifi-
cate of authority to transact insurance in this state of any member insurer that fails
to pay an assessment when due or fails to comply with the plan of operation. As an
alternative, the commissioner may levy a forfeiture on any member insurer that fails
to pay an assessment when due. The forfeiture may not exceed five percent of the
unpaid assessment per month and may not be less than $100 per month.

(d) An action of the board of directors or the association may be appealed to the
commissioner by a member insurer if the appeal is taken before the 61st day after the
final action being appealed. If a member company is appealing an assessment, the
amount assessed shall be paid to the association and available to meet association
obligations during the pendency of an appeal. "If the appeal on the assessment is
upheld, the amount paid in error or excess shall be returned to the member company.

(¢) The commissioner, as receiver of an impaired insurer, may notify all interested
persons of the effect of this Act.
Sec. 12. PREVENTION OF INSOLVENCIES. (a) The commissioner shall:
(1) notify the commissioners of all the other states, territories of the United

States, and the District of Columbia by mail not later than the 30th day after the
commissioner takes any of the following actions against a member insurer:

(A) revokes a license; ’

(B) suspends a license; or _

(C) makes any formal order that the insurer restrict its premium writing,
obtain additional contributions to surplus, withdraw from the state, reinsure all
or any part of its business, or increase capital, surplus, or any other account for
the security of policyholders or creditors;

(2) report to the board of directors when the commissioner has taken any of the
actions set forth in Subdivision (1) of this subsection or has received a report from
any other commissioner indicating that a similar action has been taken in another
state; the report to the board of directors must contain all significant details of the
action taken or the report received from the other commissioner;

(3) report to the board of directors when the commissioner has reasonable cause
to believe from any examination, whether completed or in process, of any member
insurer that the insurer may be an impaired or insolvent insurer;, and

(4) furnish to the board of directors the National Association of Insurance
Commissioners Insurance Regulatory Information System ratios and listings of
companies not included in the ratios developed by the National Association of
Insurance Commissioners.

(b) The board may use the information described by Subsection (a) of this section in
carrying out its duties and responsibilities under this Act. The board shall keep the
report and the information contained in the report confidential until it is made
public by the commissioner or other lawful authority.

(¢c) The commissioner may seek the advice and recommendations of the board of
directors concerning any matter affecting the commissioner’s duties and responsibili-
ties regarding the financial condition of member insurers and companies seeking
admission to transact insurance business in this state. ,

(d) The board of directors, on majority vote, may make reports and recommenda-
tions to the commissioner upon any matter germane to the solvency, liquidation,
rehabilitation, or conservation of any member insurer or germane to the solvency of
any company seeking to do an insurance business in this state. These reports and
recommendations are not public documents and are not subject to the open records
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law, Chapter 424, Acts of the 63rd Legzslatnre, Regular Session, 1973 “(Article ..
6252-17a, Vernon's Texas Cz'vzl Statutes), until such time as an insurer is declared to
be tmpaired. , .

(e) The board of directors, on majorzty 'vote shall notify the commissioner of.
information indicating a member insurer may be. .an impaired or insolvent msurer .

(® The board of directors, on majorzty vote, may, request that the commzsszoner
order an examination of any member insurer that the board in good_fuith beliéves
may be an tmpaired or insolvent insurer. Not later than the 30th’ day after the
receipt of the request, the commissioner shall begin the examination. The examina-
tion may be conducted as o National Association of Insurance Commissioners
examination or may be conducted by persons deszgnated by the commissioner. The
cost of the examination shall be paid by the association and the examination report
. shall be treated as are other examination reports. In'no event shall the examination

report be released to the board of directors before its release to the public, but this does

not preclude the commissioner from complying with Subsection (a) of this section.
The commissioner shall notify the board of 'directors when the examznatzon 18
completed. The request for an examination shall be kept on file by the commissioner
_but it is open to publzc znspectzon before the release of the exammatwn report to the
public.

(9) The board of directors, on majority vote, may make ‘recommendations to the
commissioner for the detection and prevention of insurer insolvencies.

(h) The board of directors, at the conclusion of any insurer insolvency in whzch the
association was obligated to pay covered claims, shall prepare a report to’ the
commissioner containing any information as it has in.its possession bearing on the
" history and causes of the insolvency. The board shall cooperate with the boards of
directors of guaranty associations in other states in preparing a report on the history
and causes of insolvency of a particular insurer, and may adopt by reference any .
report prepared by the other associations.

Sec. 18. CREDITS FOR ASSESSMENTS PAID. (a) Unless.a longer pemod of time
has been required by the commissioner, ¢ member insurer shall at its option have the
right to show a certificate of contribution as an admitted asset in the form approved
by the commissioner under Section 9(k) of this Act at percentages of.the original face
amount approved by the commissioner, for calendar years as follows:

100 percent for the calendar year of issuance, which shall be reduced 10 percent a
year for each year thereafter for a period of 10 years.

(b) The insurer may offset the amount written off by it in a calendar year under
Subsection (@) of this section against its premium tox lability to this state accrued
with respect to business transacted in that year. An insurer may not be required to
write: off in any one year, an amount in excess of its premium tax liability to this
state accruing within the year.

(c) Any sums acquired by refund, pursuant to Section 9(j) of this Act, from the
association which have theretofore been written off by contributing insurers and offset
against premium taxes as provided in Subsection (b) of this section, and are not then
needed for purposes of this Act, shall be paid by the association to the commissioner
and by him deposited with the state treasurer for credit to the general fund of this
state.

Sec. 14. MISCELLANEOQUS PROVISIONS. (a) This Act does not reduce the liabil-
ity for unpaid assessments of the insureds of an impaired or insolvent insurer
operating under a plan with assessment liability.

(b) The association shall maintain records of all negotiations and meetings in
which the association or its representatives discuss the activities of the association in
carrying out its powers and duties under Section 8 of this Act. Records of the
negotiations or meetings may be made public only on the termination of a liqui-
dation, rehabilitation, or conservation proceeding involving the impaired or insolvent
insurer, on the termination of the impairment or insolvency of the insurer, or on the
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order of a court of competent jurisdiction. This subsection does not limit the duty of
the association to report on its activities under Section 15 of this Act.

(¢c) To carry out its obligations under this Act, the association is considered a
creditor of the impaired or insolvent insurer to the extent of assets atiributable to
covered policies reduced by any amounts to which the association is entitled as
subrogee under Sections 8(t) and (u) of this Act. Assets of the impaired or insolvent
insurer atiributable to covered policies shall be used to continue all covered policies
and pay all contractual obligations of the impaired or insolvent insurer as required
by this Act. Assets attributable to covered policies, as used in this subsection, are that
proportion of the assets that the reserves that should have been established for the
policies bear to the reserves that should have been established for all policies of
insurance written by the tmpaired or insolvent insurer.

(d) Before the termination of any receivership, the court may take into considera-
tion the contributions of the respective parties, including the association, the share-
kolders, and policyholders of the insolvent insurer, and any other party with a bona
fide interest, in making an equitable distribution of the owmership rights of the
insolvent insurer. In making this determination, the court shall consider the welfare
of the policyholders of the continuing or successor insurer.

(¢) A distribution to stockholders of an impaired or insolvent insurer may not be
made until the total amount of valid claims of the association for funds expended in
carrying out its powers and duties under Section 8 of this Act with respect to the
insurer have been recovered with interest by the association.

) If an order of receivership of an insurer domiciled in this state has been entered,
the receiver appointed under the order may recover on behalf of the insurer, from any
affiliate that controlled it, the amount of distributions, other than stock dividends
paid by the insurer on its capital stock, made at any time during the five years
preceding the petition for liquidation or rehabilitation subject to the limitations of
Subsections (g), (h), and (i) of this section.

(9) A distribution to stockholders is not recoverable under Subsection (f) of this
section if the insurer shows that when paid the distribution was lawful and reason-
able, and that the insurer did not know and could mot reasonably have known that
the distribution might adversely affect the ability of the insurer to fulf Il its contrac-
tual obligations.

(h) A person that was an affiliate that controlled the insurer at the time distribu-
tions subject to Subsection (f) of this section were paid is liable for the amount of
distributions recetved. A person that was an affiliate that controlled the insurer at
the time the distributions were declared is liable for the amount of distributions the
person would have received if they had been paid immediately. If two or more
persons are liable with respect to the same distributions, they are jointly and
severally liable.

(i) The maximum amount recoverable under Subsections (f) and (h) of this section
18 the amount needed in excess of all other available assets of the insolvent insurer to
pay the contractual obligations of the insolvent insurer.

G) If a person liable under Subsection (h) of this section is insolvent, all its
affiliates that controlled it at the time the distribution was paid are jointly and
severally liable for any resulting deficiency in the amount recovered from the
insolvent affiliate.

(k) An impaired insurer placed in conservatorship or receivership for which assess-
ments have been made under the provisions of this article, or for which guaranty fees
have been provided, may not, on release from conservatorship or receivership, issue
new or renewal insurance policies until the insurer has repaid in full the amount of
guaranty fees furnished by the association. The commissioner may, on application of
the association and after hearing, permit the issuance of new policies in accordance
with a plan of operation by the released insurer for repayment. The commissioner
may, in approving such plan, place restrictions on the issuance of new or renewal
policies as necessary to the implementation of the plan. The commissioner shall give
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10 days’ notice of a hearing under this subsection to the association, and the
association and member insurers that paid assessments in relation to the impaired
insurer are entitled to appear at and participate in the hearing. Money recovered by
the association under this subsection shall be repaid to the member insurers that paid
assessments in relation to the impaired insurer on return of the appropriate certifi-
cate of contribution.

Sec. 15, EXAMINATION OF THE ASSOCIATION; ANNUAL REPORT. The asso-
ciation shall be subject to examination and regulation by the commissioner in the
same manner as other insurers under this code. The board of directors shall submit
to the commissioner each year, not later than the 120th day after the last day of the
association’s fiscal year, a financial report in a form approved by the commissioner
and a report of the association’s activities during the preceding fiscal year.

Sec. 16. TAX EXEMPTIONS. The association is exempt from payment of all fees
and all taxes levied by this state or any of its subdivisions, except taxes levied on real
or personal property.

Sec. 17. IMMUNITY; ATTORNEY GENERAL REPRESENTATION. (a) There is
no liability on the part of and no cause of action of any nature arises against any
member insurer or its agents or employees, the association or its agents or employees,
members of the board of directors, the special deputy or its agents or employees, or the
commissioner or the commissioner’s representatives, for any good faith action or
omission in the performance of powers and duties under this Act. This immunity
extends to the participation in any organization of one or more other state associa-
tions of similar purposes and to any similar organization and its agents or employ-
ees.

(b) The attorney general shall defend any action to which Subsection (@) applies
that is brought against a member insurer or its agents or employees, the association
or its agents or employees, members of the association’s board of directors, a special
deputy receiver to its agents or employees, or the commissioner or the commissioner’s
representatives. This subsection continues to apply to an action instituted after the
defendant’s service with the guaranty association, commissioner, or department has
terminated. This subsection does not require the attorney gemeral to defend any
person or entity with respect to an issue other than the applicability or effect of the
immunity created by Subsection (a). The attorney general is not required to defend
any member insurer of the association or its agents or employees, the association or
its agents or employees, members of the association’s board of directors, a special
deputy receiver or its agents or employees with respect to any actions filed regarding
the disposition of a claim filed with the guaranty association under this Act or to an
issue other than the applicability or effect of the immunity created by Subsection (a).
The association may contract with the attorney general under the Interagency
Cooperation Act (Article 4413(32), Vernon’s Texas Civil Statutes) to provide legal
services not covered under this subsection.

Sec. 18. STAY OF PROCEEDINGS. All proceedings in which an impaired insurer
- 18 a party or is obligated to defend a party in any court in this state, except
proceedings directly related to the receivership or instituted by the receiver, shall be
stayed for six months and any additional time thereafter as may be determined by the -
court from the date of the designation of impairment or an ancillary proceeding is
instituted in the state, whichever is later; to permit proper defense by the receiver or
the association of all pending causes of action. As to any covered claims arising from
a judgment under any decision, verdict, or finding based on the default of the
impaired insurer or its failure to defend an insured, the association either on its own
behalf or on behalf of the insured may apply to have the judgment, order, decision,
verdict, or finding set aside by the same court or administrator that made the
Judgment, order, decision, verdict, or finding and shall be permitted to defend the
claim on the merits. The receiver or statutory successor of an impaired insurer
covered by this Act shall permit access by the board or its authorized representative to
records of the impaired insurer as are necessary for the board in carrying out its
Junctions under this Act with regard to covered claims. In addition, the receiver or
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statutory successor shall provide the board or its representative with copies of the
records on request of the board and at the expense of the board.

Sec. 19. PROHIBITED ADVERTISEMENT OF INSURANCE GUARANTY ASSOCI-
ATION ACT IN INSURANCE SALES; NOTICE TO POLICYHOLDERS. (a) A person
may not make, publish, disseminate, circulate, or place before the public or cause,
directly or indirectly, to be made, published, disseminated, circulated, or placed before
the public, in any newspaper, magazine or other publication, or in the form of a
notice, circular, pamphlet, letter, or poster, or over any radio station or television
station, or in any other way, any advertisement, announcement, or statement,
written or oral, that uses the existence of the association for the purpose of sales,
solicitation, or inducement to purchase any form of insurance covered by this Act.
This section does not apply to the association or any other entity which does not sell
or solicit insurance. The use of the protection afforded by this Act, other than as
provided by this section, by any person in the sale of insurance constitutes unfair
competition and unfair practices under Article 21.21 of this code, and is subject to the
sanctions imposed under that article. .

(b) The association shall prepare a summary document describing the general
purposes and current limitations of the Act and complying with Subsection (c) of this
section. 'This document shall be submitted to the commissioner for approval. Unless
Subsection (d) of this section applies, at the expiration of the 60th day after the date
on which the commissioner approves the document, an insurer may not deliver a
policy or contract described in Section 38 of this Act to a policy or contract holder
unless the summary document is delivered to the policy or contract holder before or
_ at the time of delivery of the policy or contract. The document shall be available on
request by a policyholder. The distribution, delivery, or contents or interpretation of
this document does not guarantee that the policy or the contract or the holder of the
contract or policy is covered in the event of the impairment or insolvency of a
member insurer. The document shall be revised by the association as amendments to
the Act may require. Failure to recetve this document does not give the policyholder,
contract holder, certificate holder, or insured any greater rights than those stated in
this Act.

(¢) The document prepared under Subsection (b) of this section must contain a clear
and conspicuous disclaimer on its face. The commissioner shall promulgate a rule
establishing the form and content of the disclaimer. The disclaimer shall:

(1) state the name and address of the association and insurance department;

(2) warn the policy or contract holder that the association may mot cover the
policy or, if coverage is available, it will be subject to substantial limitations and
exclusions and conditioned on continued residence in the state;

(3) state that the insurer and its agents are prohibited by law from using the
existence of the association for the purpose of sales, solwztatwn, or inducement to
purchase any form of insurance;

(4) state that the policy or contract holder should not rely on coverage under the
association when selecting an insurer; and

(5) provide other information as directed by the commissioner.

(d) An insurer or agent may not deliver a policy or contract described in Section
3(b) of this Act and excluded under Section 3(c) of this Act from coverage under this
Act unless the insurer or agent, before or at the time of delivery, gives the policy or
contract holder a separate written notice that clearly and conspicuously discloses that
the policy or contract is not covered by the association. The commissioner shall by
rule specify the form and content of the notice.

Sec. 20. SUITS AGAINST ASSOCIATION. (a) Venue in a suit against the associa-
tion arising under this article is in Travis County.
(b) The association is not required to give an appeal bond in an appeal of a cause of

action under this article.
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Sec. 21. RULES AND REGULATIONS. The State Board of Insurance is autho-
rized and directed to issue such reasonable rules and requlations as may be necessary
to carry out the various purposes and provisions of this article, and in augmeniation
thereof.




72nd LEGISLATURE—SECOND CALLED SESSION Ch. 12, § 1.21

299



Ch. 12, § 1.21 ~ 172nd LEGISLATURE—SECOND CALLED SESSION




72nd LEGISLATURE—SECOND CALLED SESSION Ch. 12, § 1.21

301



Ch. 12, § 1.21 72nd LEGISLATURE—SECOND CALLED SESSION




72nd LEGISLATURE—SECOND CALLED SESSION Ch. 12, § 1.21

303



Ch. 12, § 1.21 72nd LEGISLATURE—SECOND CALLED SESSION

304



72nd LEGISLATURE—SECOND CALLED SESSION Ch. 12, § 1.21

" 305



Ch. 12, § 1.21 72nd LEGISLATURE—SECOND CALLED SESSION




72nd LEGISLATURE—SECOND CALLED SESSION Ch. 12, § 1.21




Ch. 12, § 1.21 72nd LEGISLATURE—SECOND CALLED SESSION




72nd LEGISLATURE—SECOND CALLED SESSION Ch. 12, § 1.24

Q

that-Articles2 ang of-this-code-a .-.-,..-.-,-:.'."'
SECTION 1.22. Section 4A, Article 21.28-A, Insurance Code, is amended by adding

Subsection (e) to read as follows:

(e) This section does not apply to:

(1) any life, accident, or health insurance policy or contract delivered or issued
Jor delivery by an insurer that is subject to any provision of Chapter 3, 11, 14, or 22
of this code;

(2) any contract or certificate that is delivered or issued for delivery by a group
hospital service corporation organized under Chapter 20 of this code; or

(3) any contract or evidence of coverage delivered or issued for delivery by a
health maintenance organization operating under o certificate of authority issued
under the Texas Health Maintenance Organization Act (Chapter 204, Vernon's
Texas Insurance Code).

SECTION 1.23. Section 11(b), Article 21.54, Insurance Code, is amended to read as
follows:

(b) No claim against a purchasing group or its members shall be entitled to payment
from any insurance insolvency guaranty fund or similar mechanism in this state, nor shall
a purchasing group or its members or claimants against the group or its members receive
any benefit from such fund for claims arising under the insurance policies procured
through the purchasing group umnless the policies are underwritten by insurance
companies that are licensed in this state and have capital and surplus of at least $25
million at the time of policy issuance.

SECTION 1.24. Section 404.102(a), Government Code, is amended to read as follows:
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(a) The treasurer may incorporate a special-purpose trust company called the Texas
Treasury Safekeeping Trust Company. The purposes of the trust company are to provide
a means for the treasurer to obtain direct access to services provided by the Federal
Reserve System and to enable the treasurer to manage, disburse, transfer, safekeep, and
invest [publie] funds and securities more efficiently and economically. The treasurer may
deposit [public] funds and securities with the trust company to achieve its purpose.

SECTION 1.25. Section 404.103(a), Government Code, is amended to read as follows:

(a) The trust company may receive, transfer, and disburse money and securities as
provided by statute or belonging to the state, agencies and local political subdivisions of
the state, and nonprofit corporations, foundations, and other charitable organizations
created on behalf of the state or an agency or local political subdivision of the state in a
manner that qualifies the trust company -as a “depository institution” as defined by
Section 19, Federal Reserve Act (12 U.S.C. Section 461).

SECTION 1.26. Article 1.10, Insurance Code, is amended by addmg Subdivision 20 to
read as follows:

20. Electronic Transfer of Funds. The Board shall adopt rules for the electronic

transfer of any taxes, fees, guarantee funds, or other money owed to or held for the
benefit of the state. The Board shall require the electronic transfer of any amounts
held or owed in an amount exceeding $500,000.
SECTION 1.27. (a) Except as provided by Subsection (b), (c), or (d) of this section, this
~article takes effect January 1, 1992, and applies only to liquidation proceedings initiated
against an insurer or agent declared insolvent or impaired on or after that date and to
assessments made in relation to those proceedings, and a proceeding initiated against an
insurer or agent that is declared insolvent or impaired before that date is governed by the
law in effect on the date that the declaration was made and the former law is continued in
effect for that purpose.

(b) ‘A guaranty association established under Article 9.48, 21.28-C, or 21.28-D, Insur-
ance Code, may elect to assume its responsibilities under this Act in proceedings initiated
before January 1, 1992. A proceeding covered by such an election is subject to Article
9.48, 21.28-C, or 21.28-D, as appropriate, as amended by this article. On and after
September 1, 1994, the appropriate guaranty association shall assume its responsibilities
under Article 9.48, 21.28-C, or 21.28-D, Insurance Code, as amended by this article, in any
proceeding pending on that date that was initiated under Article 9.48, 21.28-C, or 21.28-D,
Insurance Code.

(c¢) The commissioner of insurance may elect to assume the commissioner’s responsibili-
ties under Article 21.28, Insurance Code, as amended by this article, in proceedings
initiated before January 1, 1992. Except as provided by Subsection (d) of this section, a
proceeding covered by the election is subject to Article 21.28, Insurance Code, as amended
by this article. - On and after January 1, 1993, the commissioner shall assume the
commissioner’s responsibilities under Article 21.28, Insurance Code, as amended by this
article, in any proceeding pending on that date that was initiated under Article 21.28,
Insurance Code.

(d) Section 1.05 of this article takes effect January 1, 1992 and applies to liquidations
proceedings initiated against an insurer or agent declared msolvent or 1mpa1red before,
"on, or after that date.’

ARTICLE 2. CREDIT LIFE AND CREDIT ACCIDENT AND HEALTH INSURANCE

SECTION 2.01. Séction 2A, Article 3.51-9, Insurance Codé, is aménded to read as
follows

Sec. 2A. AVAILABILITY OF COVERAGE FOR CHEMICAL DEPENDENCY.. (a)
Insurers, nonprofit hospital and medical service plan corporations subject to Chapter 20 of
this code, health maintenance organizations providing group health coverage, and all
employer trustee, or other self-funded or self-insured plans or arrangements transacting
health insurance or providing other health coverage or services in this state shall provide,
directly or by contract with other entities, including a single service health mainte-
nance organization, under such group insurance policies or contracts and such plans or
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arrangements providing hospital and medical coverage or services on an expense incurred,
service, or prepaid basis, benefits for the necessary care and treatment of chemical
dependency that are not less favorable than for physieal illness generally, subject to the
same durational limits, dollar limits, deductibles, and coinsurance factors. An entity
under this section may set dollar or durational limits in a policy, contract, plan, or
arrangement providing benefits under this article which are less favorable than for
physical illness generally if such limits are sufficient to provide appropriate care and
treatment under the guidelines and standards adopted under Subsection (d) of this
section.

This section shall not be construed to require that a wusual, customary, and
reasonable rate be paid when a negotiated rate is established by a health maintenance
organization or preferred provider organization for the locality in which the covered
individual customarily receives care.

If no guidelines or standards are in effect under Subsection (d), such limits shall be
no less favorable than for physical illness generally.

(b) Notwithstanding Subsection (a) of this section, coverage for chemical dependen-
cy is limited. to a lifetime maximum of three separate series of treatments for each
covered individual.

A series of treatments is a planned, structured, and organized program to promote
chemical free status which may include different facilities or modalities and is
complete when the covered individual is discharged on medical advice from inpatient
detorification, inpatient rehabilitation/treatment, partial hospitalization or inten-
sive outpatient or a series of these levels of treatments without a lapse in treatment or
when a person fails to materially comply with the treatment program for a period of
30 days.

(¢) This section does not apply to any employer, trustee, or any other self-funded or
self-insured plans or arrangements with 250 or fewer employees or members, or any
individual insurance policies regardless of the method of solicitation or sale, or any
individual H.M.O. policies, or to any health insurance policies that only provide cash
indemnity for hospital or other confinement benefits, or supplemental or limited benefit
coverage, or coverage for specified diseases or accidents, or disability income coverage, or
any combination thereof.

(d) Any benefits so provided shall be determined as if necessary care and treatment in
a chemical dependency treatment center were care and treatment in a hospital. The
Texas Department [State-Board] of Insurance and the Texas Commission on Alcohol and
Drug Abuse shall formulate standards for use by insurers, other third party reimburse-
ment sources, and chemical dependency treatment centers for the reasonable control of
costs necessary for inpatient and outpatient treatment of chemical dependency, including
guidelines for treatment periods. The standards shall provide for appropriate utilization
review of treatment as well as necessary extensions of treatment. The depariment
[StateBoard-ef-Insurance] by rule shall adopt the standards as approved by both the
department [State-Board of Insurance] and the Texas Commission on Aleohol and Drug
Abuse, and those standards are applicable to the provision of all services under this
section. On adoption of standards or rules by the department [State-Board-ofInsurance]
under this section, benefits provided herein shall be subject to those standards or rules.

(e) For purposes of this section [article], the term ‘“chemical dependency treatment
center” means a facility which provides a program for the treatment of chemical
dependency pursuant to a written treatment plan approved and monitored by a physician
and which facility is also:

(1) affiliated with a hospital under a contractual agreement with an established
system for patient referral; or
(2) accredited as such a facility by the Joint Commission on Accreditation of Hospi-
tals; or
(3) licensed as a chemical dependency treatment program by the Texas Commission
on Alcohol and Drug Abuse; or
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(4) licensed, certified, or approved as a chemical dependency treatment program or
center by any other state agency having legal authority to so license, certify, or
approve.

SECTION 2.02. Subdivision (2), Subsection A, Section 2, Article 3.53, Insurance Code,
is amended to read as follows:

(2) All life insurance and all accident and health insurance sold in connection with
loans or other credit transactions [of less-than five (5) years-duration], the premium for
which is charged to or paid for in whole or in part either directly or indirectly by the
debtor, shall be subject to the provisions of this Act, regardless of the nature, type or
plan of the credit insurance coverage or premium payment system, except:

(a) insurance issued or sold in connection with a loan or other credit transac-
tion of more than 10 years’ duration;

(b) insurance issued or sold in connection with a credit transaction that is:
(i) secured by a first mortgage or deed of trust; and

(it) made to finance the purchase of commercial real property or the con-
struction of or improvement to a building other than a single family dwelling
on the real property if the purchase, construction, or improvement is secured
by a lien on the real property, or to refinance a credit transaction made for
those purposes; or )

(c) insurance issued or sold as [where—theissuance—of suchinsurance—is] an
isolated transaction on the part of the insurer not related to an agreement or a plan
for insuring debtors of the creditor.

SECTION 2.03. Section 7, Article 3.53, Insurance Code, is amended by adding Subsec-
tion H to read as follows:

H. The department shall charge a fee, tn an amount to be determined by the
department but not to exceed $200, for a form or schedule filed under this article.
Fees collected shall be deposited in the state treasury to the credit of the department
operating fund.

SECTION 2.04. Sections 8(A)(1), (2), and (3), Artxcle 3.53, Insurance Code, are amended
to read as follows:

(1) Any insurer may revise its schedules of premium rates for various classes of
business from time to time, and shall file such revised schedules and classes of
business with the Commissioner. No insurer shall issue any credit life insurance policy
or credit accident and health insurance policy for which the premium rate exceeds that
determined by the schedules and classes of business of such insurer as then on file
with the Commissioner.

(2) The State Board of Insurance may, after notice and hearing, adopt and promul-
gate a presumptive premium rate for various classes of business and terms of
coverage which shall be presumed, subject to a rebuttal of such presumption, to be just,
reasonable, adequate, and not excessive. Any hearing conducted pursuant to this
section shall be held in accordance with the contested case provisions of the Administra-
tive Procedure and Texas Register Act (Article 6252-13a, Vernon’s Texas Civil Stat-
utes).

(8) In determining the presumptive premium rate, the board shall consider [deter-
mine] reasonable acquisition costs, loss ratios, and [ratie;] administrative expenses,
reserves, loss settlement expenses, the type or class of business, the duration of
various credit transactions, reasonable and adequate profits to the imsurers, and
other relevant data. The board may not set a presumptive premium rate that is unjust,
unreasonable, inadequate, confiscatory, or excessive to the insurers, the insureds, or
agents. The board may not fix or limit the amount of compensation actually paid by a
company to an agent. The board may request information from any insurer or agent
with respect to compensation paid for the sale of credit insurance, expenses, losses,
profits, and any other relevant data relating to the presumptive premium rate and
it is the duty of each insurer or agent to provide such information to the board in a
timely manner. -
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SECTION 2.05. Section 2.02 of this article, amending Subdivision (2), Subsection A,
Section 2, Article 3.53, Insurance Code, applies only to policies delivered, issued for
delivery, or renewed on or after June 30, 1992. Policies delivered, issued for delivery, or
renewed before June 30, 1992, are governed by the law that existed immediately before
the effective date of this article, and that law is continued in effect for that purpose.

SECTION 2.06. Section 2.03 of this article, amending Section 7, Article 8.53, Insurance
Code, applies only to fees charged for forms or schedules filed under Article 3.53,
Insurance Code, on or after the effective date of this article.

SECTION 2.07. Section 2.04 of this article, amending Section 8(A), Article 3.53,
Insurance Code, applies only to board determinations of the presumptive premium rate
made on or after the effective date of this article, including any adjustment in the
presumptive premium rate made under Section 2.08 of this article. Determinations of the
presumptive premium rate made before the effective date of this article are governed by
the law as it existed immediately before that effective date, and that law is continued in
effect for that purpose.

SECTION 2.08. Not later than June 30, 1992, the Texas Department of Insurance
shall conduct a hearing on the presumptive premium rate for credit insurance policies
covering transactions of five through 10 years’ duration and may adjust the presumptive
credit rate for all policies.

ARTICLE 3. LICENSING OF INSURANCE AGENTS

SECTION 3.01. Section 8, Article 21.07, Insurance Code, is amended to read as
follows:

Sec. 8. TEMPORARY LICENSE. The department [State Board-of-Insurance], if it is
satisfied with the honesty and trustworthiness of any applicant who desires to write
health and accident insurance, may issue a temporary agent’s license, authorizing the
applicant to write health and accident insurance, as well as all other insurance authorized
to be written by the appointing insurance carrier, effective for ninety (90) days, without
requiring the applicant to pass a written examination, as follows:

To any applicant who has been appointed or who is being considered for appointment as
an agent by an insurance carrier authorized to write health and accident insurance
immediately upon receipt by the department [StateBoardof Insurance] of an application
executed by such person in the form required by this Article, together with a nonrefund-
able filing fee of $100 and a certificate signed by an officer or properly authorized
representative of such insurance carrier certifying:

(a) that such insurance carrier has investigated the character and background of such
person and is satisfied that he is trustworthy and of good character;

(b) that such person has been appointed or is being considered for appointment by such
insurance carrier as its agent; and

(¢) that such insurance carrier desires that such person be issued a temporary license;
provided that if such temporary license shall not have been received from the department
(Board] within seven days from the date on which the application and certificate were
delivered to or mailed to the department [Board], the insurance carrier may assume that
such temporary license will be issued in due course and the applicant may proceed to act
as an agent; provided, however, that no temporary license shall be renewable or issued
more than once in a consecutive six months period to the same applicant; and provided
further, that no temporary license shall be granted to any person who does not intend to
actively sell health and accident insurance to the public generally and it is intended to
prohibit the use of a temporary license to obtain commissions from sales to persons of
family employment or business relationships to the temporary licensee, to accomplish
which purposes an insurance carrier is hereby prohibited from knowingly paying directly
or indirectly to the holder of a temporary license under this Section any commissions on
the sale of a contract of health and accident insurance to any person related to temporary
licensee by blood or marriage, and the holder of a temporary license is hereby prohibited
from receiving or accepting commissions on the sale of a contract of health and accident
insurance to any person included in the foregoing classes of relationship.
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SECTION 3.02. Section 2(b), Article 1. 36 Insurance Code, is amended to read as
follows:

(b) As a condition of being authorized to conduct the business of insurance in this
state, a [A] domestic carrier and the controlling person of the affiliated insurance holding
company system that has moved its principal offices and any portion of its books, records,
and accounts outside this state under Article 1.28 of this code must appoint and
mamtam a person m thzs state as attomey for sermce of process on whom [have

: o€ i he 0 0 or] all Judlmal and administra-
tlve processes, notlces, or demands may be ser'ved Tke commissioner is authorized to
accept service and notify the carrier, in the manner provided by Section 3 of this
article, if the carrier does not appoint or maintain an attorney for acceptance of
service who cannot with reasonable diligence be found.

SECTION 3.03. Section 4(c), Chapter 213, Acts of the 54th Legislature, Regular
Session, 1955 (Article 21.07-1, Vernon’s Texas Insurance Code), as amended by Section
11.63, Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to
read as follows:

(c) The application, when filed, shall be accompanied by a nonrefundable filing fee in an
amount not to exceed $50 as determined by the State Board of Insurance and, in the case
of applicants required to take an examination administered by the Commissioner, by a
certification that the required examination has been successfully completed and
passed by the applicant, as hereafter prescribed, unless the State Board of Insurance
accepts a qualifying examination administered by a testing serv1ce, as provided under
Artlcle 21 01~ 1 Insurance Code as amended[

4 £ I 1 ination].

SECTION 3.04. Section 5(a), Chapter 213, Acts of the 54th Legislature, Regular
Session, 1955 (Article 21.07-1, Vernon’s Texas Insurance Code), as amended by Section
11.64, Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to
read as follows:

(a) Each prospective applicant for a license to act as a life insurance agent within this
- State shall submit to a personal written examination administered in the English or
Spanish language, as prescribed by the State Board of Insurance, to determine the
applicant’s competence with respect to insurance and annuity contracts, including medi-
care supplement contracts, and the applicant’s familiarity with the pertinent provisions of
the laws of this State and the obligations and duties of a life insurance agent, and shall
pass the same to the satisfaction of the State Board of Insurance. A4 nonrefundable
examination fee, in an amount determined by the Board but not more than $20, must
accompany the application to take the examination. The department shall charge the
Jee each time the examination is taken. The department shall give certifications of a
passing score to those applicants that obtain such a score. No[;—exeept-that-ne-such]
written examination shall be required of:

(1) An applicant for the renewal of a license issued by the State Board of Insurance
pursuant to Article 21.07, Texas Insurance Code, 1951, which is currently in force at the
time of the effective date of this Act;

(2) An applicant whose license as a life insurance agent expired less than one year .
prior to the date of application may, in the discretion of the State Board of Insurance,
be issued a license without written examination;

(3) A person who holds the designation Chartered Life Underwriter (CLU);
(4) An applicant that is a partnership or corporation.
SECTION 3.05. Section 10, Chapter 213, Acts of the 54th Leglslature Regular

Session, 1955 (Article 21.07-1, Vernon’s Texas Insurance Code), is amended to read as
follows:
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Sec. 10. TEMPORARY LICENSE. The department [LifeInsurance—-Commissioner),
if 4t [he] is satisfied with the honesty and trustworthiness of the applicant, may issue a
temporary life insurance agent’s licer. =, effective for ninety days, without requiring the
applicant to pass a written examination, as follows:

(2) To an applicant who has fulfilled the provisions of Section 4 of this Act where
such applicant will actually collect the premiums on industrial life insurance contracts
during the period of such temporary license; provided, however, that if such temporary
license is not received from the department [CGommissioner] within seven days from the
date the application was sent to the department [Commissioner], the company may
assume that the temporary license will be issued in due course and the applicant may
proceed to act as an agent. For the purpose of this subsection an industrial life
insurance contract shall mean a contract for which the premiums are payable at
monthly or more frequent intervals directly by the owner thereof, or by a person
representing the owner, to a representative of the company;

(b) To any person who [has-been-appointed-erwho] is being considered for appoint-
ment as an agent by an insurer immediately upon recelpt by the department [Commis-

sioner] of an application executed by such person in the form required by Section 4 of
this Act, together with a nonrefundable filing fee of $100 and a certificate signed by
an officer or properly authorized representative of such insurer stating:

(1) that such insurer has investigated the character and background of such person
and is satisfied that he is trustworthy;

(2) that such person [has-been-appeinted-or] is being considered for appointment by
such insurer as its full-time agent; and

(3) that such insurer desires that such person be issued a temporary license;
provided that if such temporary license shall not have been received from the
department [Commissioner] within seven days from the date on which the application
and certificate were delivered to or mailed to the department [Commissioner], the
insurér may assume that such temporary license will be issued in due course and the
applicant may proceed to act as an agent; provided, however, that no temporary
license shall be renewable nor issued more than once in a consecutive six months
period to the same applicant; and provided further, that no temporary license shall be
granted to any person who does not intend to apply for a license to [aetively] sell life
insurance to the public generally and it is intended to prohibit the use of a temporary
license to obtain commissions from sales to persons of family employment or business
relationships to the temporary licensee, to accomplish which purposes an insurer is
hereby prohibited from knowingly paying directly or indirectly to the holder of a
temporary license under this subsection any commissions on the sale of a contract of
insurance on the life of the temporary licensee, or on the life of any person related to
him by blood or marriage, or on the life of any person who is or has been during the
past six months his employer either as an individual or as a member of a partnership,
association, firm or corporation, or on the life of any person who is or who has been
during the past six months his employee, and the holder of a temporary license is
hereby prohibited from receiving or accepting commissions on the sale of a contract
of insurance to any person included in the foregoing classes of relationship;

(4) that a person who has been issued a temporary license under this subsection
and is acting under the authority of the temporary license may not engage in any
insurance solicitation, sale, or other agency transaction that results in or is intended
to result in the replacement of any existing individual life insurance policy form or
annuity contract that is in force or receive, directly or indirectly, any commission or
other compensation that may or does result from such solicitation, sale, or other
agency transaction; and that any person holding a permanent license may not
circumvent or attempt to circumvent the intent of this subdivision by acting for or
with a person holding such a temporary license. As used in this subdivision,
“replacement” means any transaction in which a new life insurance or annuity
contract is to be purchased, and it is known or should be known to the temporary
agent that by reason of the solicitation, sale, or other transaction the existing life
insurance or annuity contract has been or is to be:
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(A) lapsed, forfeited, surrendered, or otherwise terminated;

(B) converted to reduced paid-up insurance, continued as extended term insur-
ance, or otherwise reduced in value by the use of nonforfeiture benefits or other
policy values;

(C) amended so as to effect either a reduction in benefits or in the term for
which coverage would otherwise remain in force or for which benefits would be
paid;

(D) reissued with any reduction in cash value; or

(E) pledged as collateral or subjected to borrowing, whether in a single loan or
under a schedule of borrowing over a period of time for amounts in the aggregate
exceeding 25 percent of the loan value set forth in the policy;

(5) that such person will complete, under such insurer’s supervision, at least forty
hours of training as preseribed by Subsection (¢) of this Section within fourteen days
from the date on which the application and certificate were delivered or mailed to the
department [Commissioner).

(6) The department [Commissioner] shall have the authority to cancel, suspend, or
revoke the temporary appointment powers of any life insurance company, if, after
notice and hearing, he finds that such company has abused such temporary appoint-
ment powers. In considering such abuse, the department [Commissioner] may
consider, but is not limited to, the number of temporary appointments made by a
company as provided by Subsection (e) of this Section, the percentage of appointees
sitting for the examination as life insurance agents under this Article as it may be in
violation of Subsection (d) of this Section, and the number of appointees successfully
passing said examination in accordance with Subsection (d). Appeals from the
department’s [Gomm;ss;oner—s] decision shall be made in accordance with Section 13
hereof.

(c) At least forty hours of training must be administered to any applicant for a
temporary license as herein defined within fourteen days from the date on which the
application and certificate were delivered or mailed to the department [Commissioner].
Of this forty-hour requirement, ten hours must be taught in a classroom setting,
including but not limited to an accredited college, university, junior or community
college, business school, or private institute or classes sponsored by the insurer and
especially established for this purpose. Such training program shall be constructed so
as to provide an applicant with the basic knowledge of:

(1) the broad principles of insurance, licensing, and regulatory laws of this State,
and

(2) the obligations and duties of a life insurance agent.

The Commissioner of Insurance may, in his discretion, require that such training
program shall be filed with the department [State-Board-of Insurance] for approval in
the event he finds an abuse of temporary appointment powers under Subsection (b)(6) of
this Section.

(d) Each insurer is responsible for requiring that not less than 70 percent of such
insurer’s applicants for temporary licenses sit for an examination during any two
consecutive calendar quarters. At least 50 percent of those applicants sitting for the
examination must pass during such a period.

(e) Each insurer may make no more than two hundred and fifty temporary licensee
appointments during a calendar year under Subsection (b) of this Section.

SECTION 3.06. Section 3A, Chapter 213, Acts of the 54th Legislature, Regular
Session, 1955 (Article 21.07-1, Vernon’s Texas Insurance Code), as amended by Section
11.63, Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to
read as follows:

Sec. 3A. CONTINUING EDUCATION. (a) The State Board of Insurance shall adopt
a procedure for certifying and shall certify continuing education programs for agents.
Participation in the programs is mandatory for all agents licensed under this article. The
State Board of Insurance shall exempt agents who have been licensed for 15 years or
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more beginning September 1, 1987; 16 years or more beginning September 1, 1988; 17
years or more beginning September 1, 1989; 18 years or more beginning September 1,
1990; 19 years or more beginning September 1, 1991; and 20 years or more on or after
September 1, 1992, and shall have the rulemaking authority to provide for other reason-
able exemptions. No agent shall be required to complete more than 15 hours of
continuing education per year. An agent licensed under both Articles 21.07-1 and 21.14
may elect to satisfy the continuing education requirements of either article and shall not
be required to complete a total of more than 15 hours of continuing education per year.

(b) Notwithstanding the rules or regulations of any other state agency, the board
has sole jurisdiction for all matters relating to the continuing education of insurance
agents who are licensed under this article.

SECTION 3.07. Section 5d, Article 21.14, Insurance Code, as added by Section 11.84,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

Sec. 5d. Notwithstanding the rules or regulations of any other state agency, the
board has [The-State-Board—of Insurance-shall have] sole jurisdiction for all matters
relating to the continuing education of insurance agents who are licensed under this
Article.

SECTION 3.08. The requirements adopted under this article apply only to an applica-
tion filed under Article 21.07, Insurance Code, or Chapter 213, Acts of the 54th Legisla-
ture, Regular Session, 1955 (Article 21.07-1, Vernon’s Texas Insurance Code), as amended
under this article, on or after January 1, 1992, An application filed before January 1,
1992, is governed by the law in effect on the date that the application is filed, and the
prior law is continued in effect for that purpose.

ARTICLE 4. SUBPOENA AUTHORITY

SECTION 4.01. Section 3, Article 1.10D, Insurance Code, as added by Section 4.01,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

Sec. 3. SUBPOENA AUTHORITY; EXAMINATION OF MATERIAL IN OTHER
STATES (a) The commissioner and at least one member of thel;] board[,-or-anyofficer

] may issue a subpoena and compel the attend-
ance and testimony of witnesses and the production of materials relevant to an inquiry
under this article, except that a witness is not required to produce any item that can be
identified only through the writing and execution of a special computer program.

(b) A person with materials located outside this state that are requested by the
commissioner and at least one member of the [er] board may make the materials
available to the commissioner and the [oxr] board member or a representative of the
commissioner and the [or] board member for examination at the place where the
materials are located. The commissioner and the [or] board member may designate
representatives, including officials of the state in which the materials are located, to
examine the materials and may respond to similar requests from an official of another
state or of the United States.

SECTION 4.02. Sections 1(a), (b), (d), and (e), Article 1.19-1, Insurance Code, as added
by Section 4.08, Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, are
amended to read as follows:

(a) The commissioner and at least one member of the board [the-StateBoard-of
Insuranee] may require, by subpoena issued by the commissioner and at least one
member of the [o¥] board, the attendance and testimony of witnesses and the production
of any books, accounts, records, papers, correspondence, or other records relating to any
matter that the commissioner or board has authority to consider or investigate. To
accomplish this purpose, the commissioner and the [or—a] board member shall both
personally sign and issue any subpoena [subpeenas]. In this connection, the commission-
er and the [ex] board member have [has] statewide subpoena power and may compel
attendance and production of records before the commissioner or board member or a
designated person at the board’s offices in Austin, Texas, or at any other places as the
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commissioner and the [er] board member shall designate, including the offices of any
person, to administer oaths and affirmations, examine witnesses, and receive evidence.

(b) A person with materials located outside this state that are requested by the
commissioner and at least one member of the [or] board may make the materials
available to the commissioner or board member or a representative of the commissioner
or board member for examination at the place where the materials are located. The
commissioner and the [or] board member may designate representatives, including
officials of the state in which the materials are located, to examine the materials, and may
respond to similar requests from an official of another state or of the United States.

(d) Any information or material acquired under this article [bythe-department,the
board,—or-the-commissioner] under a subpoena is not a public record for as long as the
board or commissioner considers reasonably necessary to complete the investigation,
protect the person being investigated from unwarranted injury, or serve the public
interest. The information or material is not subject to a subpoena, except a valid grand
jury subpoena, until released for public inspection by at least one member of the board
and the [er] commissioner or, after notice and a hearing, a district court determines that
the public interest and any investigation by the board member and the [ex] commissioner
would not be jeopardized by obeying the subpoena. Except for good cause, an order
issued by a district court may not extend to a record or communication received from
other law enforcement or regulatory agencies or to the internal notes, memoranda,
reports, or communications made in connection with a matter that the commissioner or
board has the authority to consider or investigate.

(e) On request, the commissioner and at least one member of the [or] board may
furnish all materials, documents, reports, complaints, or other evidence obtained by
subpoena to any law enforcement agency of this state, of another state, or of the United
States, or any prosecuting attorney of any municipality, county, or judicial district of this
state, of another state, or of the United States.

SECTION 4.03. Section 2, Article 1.19-1, Insurance Code, as added by Section 4.03,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

Sec. 2. This section applies to materials and testimony resulting in cases involving
allegations of engaging in the business of insurance without a license. On joint
certification by the commissioner and at least one member of the board [ef-insuranceor
the—State—Board of Insurance] under official seal, any books, records, papers, and
documents produced or testimony taken pursuant to this article and held by the Texas
Department of Insurance are admissible in evidence in all cases without prior proof of
their correctness and without other proof except the certificate of the board member and
[State—Boardof Insuranee—or]| the commissioner that the books, records, papers, doc-
uments, and testimony were received from the person producing the material or testify-
ing. The certified books, records, documents, and papers, or certified copies of them, are
prima facie evidence of the facts disclosed thereby. This section may not be construed to
limit any other provision of this article or any law that makes provision for the admission
of certain evidence or for its-evidentiary value.

SECTION 4.04. Section 4(b), Article 1.19-1, Insurance Code, as added by Section 4.03,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

(b) The sheriff’s or constable’s fee for serving a subpoena shall be the same as those.
paid the sheriff or constable for similar services. Any subpoena issued by the commis-
"sioner and a [or] board member may be served, at the [commissioner’s—or—board’s]
discretion of the commissioner and the board member by the commissioner and the [ox]
board member, an authorized agent of the cOmmissioner and the [or] board member, a
sheriff, or a constable.

SECTION 4.05. Articles 1.10D and 1.19-1, Insurance Code, as amended by Sections
4.01-4.04 of this article, apply only to subpoenas issued on or after January 1, 1992. A
subpoena issued under those articles before January 1, 1992, is governed by the law in
effect on the date that the subpoena was 1ssued and the former law is continued in effect
for that purpose. .
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ARTICLE 5. SURETY BONDS

SECTION 5.01. Section 1(b), Chapter 87, Acts of the 56th Legislature, Regular
Session, 1959 (Article 7.19-1, Vernon’s Texas Insurance Code), as added by Section 11.28,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

(b) If any bond, undertaking, recognizance, or other obligation described in Subsection
(a) of this section is in an amount in excess of 10 percent of the surety company’s capital
and surplus, the municipality, board, body, organization, court, judge, or public officer
may require, as a condition to accepting the bond, undertaking, obligation, recognizance,
or other obligation, written certification that the surety company has reinsured the
portion of the risk that exceeds 10 percent of the surety company’s capital and surplus
with one or more reinsurers who are duly authorized, accredited, or trusteed to do
business in this state. For the purposes of this subsection, the amount reinsured by any
reinsurer may not exceed 10 percent of the reinsurer’s capital and surplus. The State
Board of Insurance shall furnish, on request, the amount of the allowed capital and
surplus as of the date of the last annual statutory financial statement for a surety
company or reinsurer authorized and admitted to do business in this state.

ARTICLE 6. LLOYD’S PLAN INSURERS AND RECIPROCAL AND
INTERINSURANCE EXCHANGES

SECTION 6.01. Subsection (a), Article 18.23A, Insurance Code, as added by Section
2.48, Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to
read as follows:

(a) An insurer subject to Article 5.26 of this code may not directly or indirectly assume
all or a substantial part of any risk covered by a policy written by a Lloyd’s that is an
affiliate of that insurer if the risk is written at a rate less [different] than the rate that
may be lawfully charged by the insurer subject to Article 5.26 of this code, or any affiliate
of the insurer that is subject to Article 5.26 of this code.

SECTION 6.02. Subchapter A, Chapter 5, Insurance Code, is amended by adding
Article 5.01-2 to read as follows:

Art. 5.01-2. LLOYD’S PLAN INSURERS AND RECIPROCAL AND INTERINSUR-
ANCE EXCHANGES. (a) Lloyd’s plan insurers and reciprocal and interinsurance
exchanges are subject to this subchapter. :

(b) On and after March 1, 1992, rates for motor vehicle insurance written by a
Lloyd’s plan insurer or a reciprocal or interinsurance exchange are determined as
provided by the flexible rating program adopted under Subchapter M of this chapter.
This subsection expires December 31, 1995.

SECTION 6.03. Article 19.12A, Insurance Code, as added by Section 2.47, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, applies only to an insurance policy
issued or renewed on or after October 1, 1992.

SECTION 6.04. (a) Except as provided by Subsection (b) of this section, this article
takes effect October 1, 1991.

(b) Section 6.03 of this article takes effect September 1, 1991.

(¢) Section 6.01 of this article, amending Article 18.23A, Insurance Code, applies only to
a policy issued or renewed on or after October 1, 1992.

ARTICLE 7. EXEMPTION

SECTION 7.01. Section 1, Article 21.55, Insurance Code, as added by Section 11.08,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

Sec. 1. DEFINITIONS. In this article:

(1) “Claimant” means a person making a claim.
(2) “Business day” means a day other than a Saturday, Sunday, or holiday recognized
by this state.
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(8) “Claim” means a first party claim made by an insured or a policyholder under an
insurance policy or contract or by a beneficiary named in the policy or contract that
must be paid by the insurer directly to the insured or beneficiary.

(4) “Insurer” means any insurer authorized to do business as an insurance company
or to provide insurance in this state, including:

(A) a domestic or foreign, stock and mutual, life, health, or accident insurance
company;

(B) a domestic or foreign, stock or mutual, fire and casualty insurance company;

(C) a Mexican casualty company;

(D) a domestic or foreign Lloyd’s plan insurer;

(E) a domestic or foreign reciprocal or insurance exchange;

(F) a domestic or foreign fraternal benefit society;

(G) a stipulated premium insurance company;

(H) a nonprofit legal service corporation;

(I) a statewide mutual assessment company;

() a local mutual aid association;

(K) a local mutual burial association;

(L) an association exempt under Article 14.17 of this code;

(M) a nonprofit hospital, medical, or dental service corporation, including a compa-
ny subject to Chapter 20 of this code;

(N) a county mutual insurance company;

(O) a farm mutual insurance company;

(P) a risk retention group; '

(Q) a purchase group; [and]

(R) a surplus lines carrier; and

(S) a guaranty association created and operating under Article 21.28-C or
21.28-D of this code.
(5) “Notice of claim” means any notification in writing to an insurer, by a claimant,

that reasonably apprises the insurer of the facts relating to the claim.

SECTION 7.02. Section 4, Article 21.55, Insurance Code, as added by Section 11.03,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

Sec. 4. PAYMENT OF CLAIMS. If an insurer notifies a claimant that the insurer will
pay a claim or part of a claim under Section 3 of this article, the insurer shall pay the
claim not later than the fifth business day after the notice has been made. If payment of
the claim or part of the claim is conditioned on the performance of an act by the claimant,
the insurer shall pay the claim not later than the fifth business day after the date the act
is performed. Surplus lines insurers shall pay the claim not later than the twentieth
business day after the notice or date the act is performed.

SECTION 17.03. Section 5, Article 21.55, Insurance Code, as added by Section 11.03,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

Sec. 5.  EXEMPTIONS [EXEMPTION]. (a) This article does not apply to:

(1) workers’ compensation insurance;

(2) mortgage guaranty insurance;

(3) title insurance;

(4) [5] fidelity, surety, or guaranty bonds;

(5) [~e¥] marine insurance other than inland marine insurance governed by Article

5.53 of this code; or
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(6) [te] a guaranty association created and operating under Article 9.48[,-21.28~C;-o¢
21.28-D] of this code.

(b) A guaranty association created and operating under Article 21.28-C or 21.28-D
of this code shall not be subject to the damage provisions contained in Section 6 of this
article. A guaranty association may receive an extension of the time periods under
this article from a court of competent jurisdiction upon good cause shown and after
reasonable notice to policyholders.

(¢) This article does not apply to Chapter 20A of this code except as provided in Section
9 of that chapter.

(d) In the event of a weather-related catastrophe or major natural disaster, as
defined by the State Board of Insurance, the claim-handling deadlines imposed under
this article are extended for an additional 15 days.

SECTION 7.04. (a) This article takes effect October 1, 1991.

(b) Section 5, Article 21.55, Insurdance Code, as amended by this article, applies to each
claim filed with an insurer on or after October 1, 1991. A claim filed before that date is
governed by the law in effect on the date that the claim is filed, and the former law is
continued in effect for that purpose.

ARTICLE 8. RATES FOR CERTAIN LINES OF INSURANCE

SECTION 8.01. Section 8(e), Article 5.13-2, Insurance Code, as added by Section 2.15,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as
follows:

(¢) The board may promulgate standard insurance pohcy forms, endorsements, and
other related forms that may be used, at the discretion of the insurer, by an insurer
[insurers] instead of the insurer’s own forms in writing insurance subject to this article.
Forms submitted by insurers for approval under this section must provide coverage
equivalent to that provided in the policy forms used for these lines of coverage on the
effective date of this article. An endorsement may not reduce coverage provided under
the approved policy form. '

SECTION 8.02. Article 5.14(b), Insurance Code, as added by Section 2.16, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after October [September] 1,
1991 [1992), rates and forms for general liability and commercial property insurance
coverage subject to this subchapter are determined as provided by Article 5.13-2 of this
code. This subsection expires December 31, 1995.

SECTION 8.03. Section 3(c), Article 5.101, Insurance Code, as added by Section 2.01,
Chapter 242, Acts of the 72nd Legislature, Regular Sessmn, 1991 is amended to read as
follows:

(c) Each initial flexibility band is based on a benchmark rate promulgated by the board.
On or before January [July¥] 1, 1992, and annually thereafter, the board shall conduct
hearings to determine the benchmark rates and flexibility bands by line. The determina-
tion of the rate shall not include disallowed expenses under Subsection (h) of this section.
An insurer, the public insurance counsel, and any other interested person may present
testimony at the hearing and may file information for consideration by the board. An
advisory organization which collects ratemaking data shall not be a party to the hearing.
An insurer shall use that benchmark rate and the flexibility band to develop rates used
for the line for the year following the setting of the benchmark rate and the flexibility
band.

SECTION 8.04. Article 5.01(f), Insurance Code, as added by Section 2.02, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(f) Notwithstanding Subsections (a) through (d) of this article, on and after March
[September] 1, 1992, rates for motor vehicle insurance in this state are determined as
provided by the flex1ble rating program adopted under Subchapter M of this chapter.
This subsection expires December 31, 1995.
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SECTION 8.05. Article 5.03(g), Insurance Code, as added by Section 2.04, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(g) Notwithstanding Sections (a) through (e¢) of this article, on and after March
[September] 1, 1992, rates for motor vehicles are determined as provided by Subchapter M
of this chapter. This subsection expires December 31, 1995.

SECTION 8.06. Article 5.04(c), Insurance Code, as added by Section 2.05, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(c¢) Notwithstanding Subsections (a) and (b) of this article, on and after March [Septem-
ber] 1, 1992, rates for motor vehicles are determined as provided by Subchapter M of this
chapter This subsection expires December 31, 1995.

SECTION 8.07. Article 5.09(b), Insurance Code, as added by Sectlon 2.12, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after March [September] 1,
1992, rates for motor vehicles are determined as provided by Subchapter M of this
chapter. This subsection expires December 31, 1995.

SECTION 8.08. Article 5.11(c), Insurance Code, as added by Section 2.14, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(¢) Notwithstanding Subsections (a) and (b) of this article, on and after March [Septem-
ber] 1, 1992, rates for motor vehicles are determined as provided by Subchapter M of this
chapter. This subsection expires December 31, 1995.

SECTION 8.09. Article 5.15(h), Insurance Code, as added by Section 2.17, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(h) Notwithstanding Subsections (a)-(g) of this article, on and after October [Septem-
ber] 1, 1991 [1992], rates for general liability and commercial property insurance coverage
under this article are determined, and hearings related to those rates are conducted, as
provided by Article 5.13-2 of this code. This subsection expires December 31, 1995.

SECTION 8.10. Article 5.25(b), Insurance Code, as added by Section 2.23, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

{(b) Notwithstanding Subsection (a) of this article, on and after March [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Article 5.13-2 of this code. This subsection
does not affect the requirement for the Board to conduct inspections of commercial
property and prescribe a manual of rules and rating schedules for commercial property
under this subchapter. This subsection expires December 31, 1995.

SECTION 8.11. Article 5.25A(b), Insurance Code, as added by Section 2.24, Chapter
242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after March [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Article 5.13-2 of this code. This subsection
expires December 31, 1995.

SECTION 8.12. Article 5.26(i), Insurance Code, as added by Section 2.26, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(i) Notwithstanding Subsections (a)—(h) of this article, on and after March [September]
1, 1992, rates for homeowners and farm and ranch owner’s residential fire and residential .
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Article 5.13-2 of this code. This subsection
expires December 31, 1995.

SECTION 8.13. Article 5.28(d), Insurance Code, as added by Sectlon 2. 27 Chapter 242
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as: follows
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(d) Notwithstanding Subsection (a) of this article, on and after March [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Article 5.13-2 of this code. This subsection
expires December 31, 1995.

SECTION 8.14. Article 5.29(b), Insurance Code, as added by Section 2.28, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after Marck [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Article 5.13-2 of this code. This subsection
expires December 31, 1995. :

SECTION 8.15. Article 5.30(b), Insurance Code, as added by Section 2.29, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after Marck [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Article 5.18-2 of this code. This subsection
expires December 31, 1995.

SECTION 8.16. Article 5.31(b), Insurance Code, as added by Section 2.30, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after March [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Article 5.13-2 of this code. This subsection
expires December 31, 1995.

SECTION 8.17. Article 5.32(b), Insurance Code, as added by Section 2.31, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after March [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Artlcle 5.13-2 of this code. This subsection
expires December 31, 1995.

SECTION 8.18. Article 5.34(b), Insurance Code, as added by Section 2.32, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after March [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this
subchapter are determined as provided by Article 5.13-2 of this code. This subsection
expires December 31, 1995.

SECTION 8.19. Article 5.39(b), Insurance Code, as added by Sectlon 2.34, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after Marck [September] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined, and hearings
related to those rates are conducted, as provided by Subchapter M of this chapter, and
rates for other lines of insurance subject to this subchapter are determined as provided by
Article 5.18-2 of this code. This subsection expires December 31, 1995.
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SECTION 8.20. Article 5.40(d), Insurance Code, as added by Section 2.35, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is amended.to read as follows,

(d) Notwithstanding Subsections (a)—(c) of this article, on and after March [September]
1, 1992, rates for homeowners and-farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this' subchapter are determined, and hearings’
related to those rates are conducted, as provided by Subchapter M of this chapter, and
rates for other lines of insurance subject to this subchapter are determined as provided by
Article 5.13-2 of this code. This subsection expires December 31, 1995.

SECTION 8.21, Article 5.41(b), Insurance Code, as added by Section 2.36, Chapter 242
Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(b) Notwithstanding Subsection (a) of this article, on and after March [Septembe#] 1,
1992, rates for homeowners and farm and ranch owner’s residential fire and residential
allied lines insurance coverage under this subchapter are determined as provided by
Subchapter M of this chapter, and rates for other lines of insurance subject to this.
subchapter are determined as provided by Article 5.13-2 of this code. This subsection
expires December 31, 1995.

SECTION 8.22. Section 8.02 of this article, amendmg Article 5. 14(b), Insurance Code,
and Section 8.09 of this article, amending Article’ 5:15(k), Insurance Code, take effect
October 1, 1991,

SECTION 8.23. The changes made by Chapter. 242, Acts of the 72nd Leglslature
Regular Session, 1991, to the application of the Admmlstratlve .Procedure and Texas
Register Act (Article 6252—13a, Vernon’s Texas Civil Statutes) and to the participation of
State Board of Insurance staff members in rate proceedings apply to proceedings before
the State Board of Ingurance commenced on or after October 1, 1991.

ARTICLE 9. WITHDRAWALS FOR PREMIUM PAYMENTS . -

SECTION 9.01. Article 21.57(c), Insurance Code, as added by Section 11.03, Chapter
242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to read as follows:"

(c) This article does not require an insurer to notify the person of an 1ncrease in the
amount of premium payment if:

(1) the insurance contract or certificate contains a schedule of increasing premlums
when issued, expressly specifies the exact amount of each premium, and specifies the
period for which each such premium is payable; or

(2) the increase is the result of a change ordered by the insured.

SECTION 9.02. Section 9.01 of this article, amending Section 21.57(c), Insurance Code,
takes effect October 1, 1991.

ARTICLE 10. THIRD-PARTY ADMINISTRATORS

SECTION 10.01. Section 1(1), Article 21.07-6, Insurance Code, is amended to read as
follows:

Q) “Admmlstrator” means a person who collects premiums or contrlbutlons from or
who adjusts or settles claims in connection with life, health, and accident benefits or
annuities for residents of this state but does not include:

(A) an employer on behalf of its employees or the employees of one or more
subsidiaries or affiliated corporations of the employer;

(B) a union on behalf of its members; :

(C) an insurance company or a group hospital service corporation subject to

- Chapter 20 of this code with respect to a policy lawfully issued and delivered by it in
and under the law of a state in which the insurer was authorized to do an insurance
business;

(D) a health maintenance organization that is authorized to operate in this state
under the Texas Health Maintenance Organization Act (Chapter 20A, Vernon’s Texas
Insurance Code), with respect to any activity that is specifically regulated under that
Act;
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(E) an agent licensed under Article 21.07 or Chapter 213, Acts of the 54th
Legislature, Regular Session, 1955 (Article 21.07-1, Vernon’s Texas Insurance Code),
who is acting under appointment on behalf of an insurance company authorized to do
business in this state and within the customary scope and duties of the insurance
agent’s authority as an agent and who receives commissions as an agent;

(F) a creditor who is acting on behalf of its debtors with respect to insurance that
covers a debt between the creditor and its debtor so long as only the functions of a
group policyholder or creditor are performed;

(G) a trust established in conformity with 29 U.S.C. Section 186 and the trustees
and employees who are acting under the trust;

(H) a trust that is exempt from taxation under Section 501(a) of the Internal
Revenue Code of 1986 and the trustees and employees acting under the trust, or a
custodian and the custodian’s agents and employees who are acting pursuant to a
custodian account that complies with Section 401(f), Internal Revenue Code of 1986;

(I) a bank, credit union, savings and loan association, or other financial institution
that is subject to supervision or examination under federal or state law by federal or
state regulatory authorities so long as that institution is performing only those
functions for which it holds a license under federal or state law;

(J) a company that advances and collects a premium or charge from its credit card
holders on their authorization, if the company does not adjust or settle claims and
acts only in the company’s debtor-creditor relationship with its credit card holders;

(K) a person who adjusts or settles claims in the normal course of his practice or
employment as a licensed attorney and who does not collect any premium or charge
in connection with life, health, or accident benefits or annuities;

(L) an adjuster licensed by the commissioner, if the adjuster is engaged in the
performance of his powers and duties as an adjuster within the scope of his license;

(M) a person who provides technical, advisory, utilization review, precertification,
or consulting services to an insurer, plan, or plan sponsor and who does not make any
management or discretionary decisions on behalf of an insurer, plan, or plan sponsor;

(N) an attorney in fact for a Lloyd’s operating under Chapter 18 of this code or a
reciprocal or interinsurance exchange operating under Chapter 19 of this code if
acting in the capacity of attorney in fact under the applicable chapter;

(0) a municipality that is self-insured or a joint fund, risk management pool, or a
self-insurance pool composed of political subdivisions of this state that participate in a
fund or pool through interlocal agreements and any nonprofit administrative agency
or governing body or any nonprofit entity that acts solely on behalf of a fund, pool,
agency, or body or any other funds, pools, agencies, or bodies that are established
pursuant to or for the purpose of implementing an interlocal governmental agree-
ment;

(P) a self-insured political subdivision; [ox]

(Q) a plan under which insurance benefits are provided exclusively by a carrier
licensed to do business in this state and the administrator of the plan is either:

(i) a full-time employee of the plan’s organizing or sponsoring association, trust,
or other entity; or

(ii) the trustee or trustees of the organizing or sponsoring trust; or
(R) a parent of a wholly owned direct or indirect subsidiary insurer licensed to

do business in this state or a wholly owned direct or indirect subsidiary insurer
that is a part of the parent’s holding company system that, only on behalf of itself
or its affiliated insurers:

(i) collects premiums or contributions, if the parent or subsidiary insurer
prepares only billing statements, places those statements in the United States
mazil, and causes all collected premiums to be deposited directly in a depository
account of the particular affiliated insurer, and the services rendered by the
parent or subsidiary are performed under an agreement regulated and ap
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proved under Article 21.49-1 of this code or a similar statute of the domiciliary
state if the parent or subsidiary is a foreign insurer doing business in this
state;, or

(i) furnishes proof-of-loss forms, reviews claims, determines the amount of
the liability for those claims, and megotiates settlements, but pays claims only
Jrom the funds of the particular subsidiary by checks or drafis of that subsidi-
ary and the services rendered by the parent or subsidiary are performed under
an agreement regulated and approved under Article 21.49-1 of this code or a
similar statute of the domiciliary state if the parent or subsidiary is a foreign
insurer doing business in this state.

ARTICLE 11. STIPULATED PREMIUM COMPANIES

SECTION 11.01. Chapter 22, Insurance Code, is amended by adding Article 22.16 to
read as follows: )

‘Art. 22.16. APPLICABILITY OF TEXAS BUSINESS CORPORATION ACT. The
Texas Business Corporation Act applies to and governs stipulated premium compa-
nies to the extent that that Act is not inconsistent with or contrary to this chapter or
any other insurance law applicable to stipulated premium companies. A duty
imposed by the Texas Business Corporation Act on the office of the secretary of state
shall be performed by the department for the purposes of this chapter.

ARTICLE 12. MEDICARE SUPPLEMENT INSURANCE

SECTION 12.01. Section 1(a), Article 3.74, Insurance Code, is amended to read as
follows:

(a) Scope of Article. Notwithstanding Section 2(b)(5) of Article 1.14-1 of this code, this
article applies to and governs group and individual medicare supplement policies delivered
or issued for delivery in this state and certificates issued under group medicare supple-
ment policies that have been delivered or issued for delivery in this state if those policies
or certificates are issued by capital stock companies, including but not limited to life,
health and accident, and general casualty companies; mutual life insurance companies;
mutual assessment life insurance companies, including but not limited to statewide
mutual assessment corporations, local mutual aids, and burial associations; mutual and
mutual assessment associations of all kinds and types, including but not limited to
associations subject to Article 14.17 of this code; mutual insurance companies other than
life; mutual or natural premium life or casualty insurance companies; fraternal benefit
societies; Lloyds; reciprocal or inter-insurance exchanges; nonprofit hospital, medical, or
dental service corporations, including but not limited to companies subject to Chapter 20
of this code; stipulated premium insurance companies; or any other insurer which by law
is required to be licensed by the State Board of Insurance; and, to the extent required by
Jederal law, health maintenance organizations subject to the Texas Health Maintenance
Organization Act (Chapter 20A, Vernon's Texas Insurance Code); provided, that this
article shall not be construed to enlarge the powers of any of the enumerated companies.

SECTION 12.02. Section 1(b)(3), Article 3.74, Insurance Code, is amended to read as
follows: :

(8) “Medicare supplement policy” means a group or individual policy of accident and
sickness insurance or a subscriber contract of a hospital service corporation subject to
_Chapter 20 of this code or, to the extent required by federal law, an evidence of
coverage issued by a health maintenance organization subject to the Texas Health
Maintenance Organization Act, as amended (Chapter 20A, Vernon’s Texas Insurance
Code), which policy, subscriber contract, or suck evidence of coverage is advertised,
marketed, or designed primarily as a supplement to reimbursements under medicare for
the hospital, medical, or surgical expenses of persons eligible for medicare; provided
that the State Board of Insurance may by rule modify the definition of medicare
supplement policy to the extent necessary for the State of Texas to qualify as a state
with an approved regulatory program under the provisions of Public Law 96-265,
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Section 507(a), 94 Stat. 476 (42 U.S.C.A. Section 1395ss (1980)). Such term does not
include:

(A) a policy, contract, subscriber contract, or evidence of coverage of one or more
employers or labor organizations, or of the trustees of a fund established by one or
more employers or labor organizations, or combination thereof, for employees or
former employees, or combination thereof, or for members or former members, or
combination thereof, of the labor organizations; [er]

(B) a policy or health care benefit plan including a policy or contract of group
insurance or group contract of a hospital service corporation subject to Chapter 20 of
this code or group evidence of coverage issued by a health maintenance organization
subject to the Texas Health Maintenance Orgamzatlon Act (Chapter 20A, Vernon’s
Texas Insurance Code), when such policy or plan is not marketed or held to be a
medicare supplement policy or benefit plan; or

(C) an individual or group evidence of coverage issued pursuant to a contract
under Section 1876 or Section 1833 of the Federal Social Security Act (42 U.S.C.A.
Section 1395, et seq.) by a health maintenance organization subject to the Texas
Health Maintenance Organization Act (Chapter 20A, Vernon's Texas Insurance
Code).

SECTION 12.03. Sections 2(b) and (c), Article 3.74, Insurance Code, are amended to
read as follows:

(b) Any insurer or other entity designated in Section 1(a) of this article that offers for
sale in this state a medicare supplement insurance policy must offer a basic medicare
supplement policy that provides only those benefits common to all medicare supple-
ment policies, and that meets, but does not exceed [meets] the minimum standards of
benefits for medicare supplement pohcles authonzed by 42 U S C Section 1395ss and

U all provide-all or
o—Madicare A-inpatient—hosp deductible 0 ] Inaddltlontothls
bas1c medlcare supplement insurance pohcy, any such insurer or other entity may offer
for sale in this state [a-maximum-of-twe] additional medicare supplement policies. The
combination of benefits provided by the additional policies must conform to one of the
benefit packages authorized by 42 U.S.C. Section 1395ss and adopted by the board.
The board by rule shall provide for the approval of new or innovative benefits that
may be provided in a policy other than the basic policy and that otherwise comply
with this section. The new or innovative benefits shall be offered in o manner
consistent with the goal of medicare supplement policy szmplzf ication and shall meet

the requzrements set forth in 42 U S C. Sectwn 15’95ss [Hewevep,-any—mmy-estabhshed

state-and-federal law).

(c) The State Board of Insurance shall issue reasonable rules to establish specific
standards for provisions of medicare supplement policies and standards for facilitating
comparison among the medicare supplement products of the insurer or entity offering
such medicare supplement products. Such standards shall be in addition to and in
accordance with applicable laws of this state, including but not limited to Subchapter G of
Chapter 3, [and] Chapter 20 of this Code [and—the-’llexas-Health-Mamtem

], and applicable federal law, rules,
regulations, and standards and any model rules and regulations required by 42 U.S.C.
Section 1395ss and other federal law and may cover but shall not be limited to:

(1) terms of renewability;

(2) initial and subsequent conditions of eligibility;
(3) nonduplication of coverage;

(4) probationary periods;

(5) benefit limitations, exceptions, and reductions;

(6) elimination periods;
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(7) requirements for replacement;

(8) recurrent conditions;

(9) definitions of terms; and

(10) exclusions required by state or federal law.

SECTION 12.04. Section 3(b), Article 3.74, Insurance Code, is amended to read as
follows:

(b) Minimum standards for benefits and claim payments shall include the requirements
for certification of medicare supplement policies as provided by 42 U.S.C. Section 1395ss.
. 1SIECTION 12.05. “Section 4, Article 3.74, Insurance Code, is amended to read as

ollows:

Sec. 4. LOSS RATIO STANDARDS. (a) Medicare supplement policies shall return to
holders of a medicare supplement policy benefits which are reasonable in relation to the
premium charged. The State Board of Insurance shall issue reasonable rules to establish
minimum standards for loss ratlos of medlcare supplement pol1c1es on the bas1s of
mcurred clalms expenence[ or-in health care > 3 oo is Pro

earned premlums for the entlre perlod for whlch rates are computed to prov1de coverage
and in accordance with accepted actuarial principles and practices.

(b) Every entity providing medicare supplement policies or benefits in this state shall
file annually its rates, rating schedule, and supporting documentation demonstrating that
it is in compliance with the applicable loss ratio standards of this state. The supporting
documentation must include a report of the ratio of incurred losses to covered
premiums for the preceding calendar year, illustrated by calendar year of issue. The
board may adopt rules relating to filing requirements for rates, rating schedules, and
loss ratios.

(c) All filings of rates, [and] rating schedules, and loss ratios must demonstrate that
the actual and expected losses in relation to premiums comply with the requirements of
this section and rules adopted by the board.

(d) The State Board of Insurance shall [may] issue reasonable rules providing loss ratio
standards apphcable to rates charged for medlcare supplement pohc1es[,—’11he—1=ules

3 Association o-Commissioners] to the extent necessary fr the state
to obtam or retazn ce’rtzﬁcatzon as a state with an approved requlatory program

under 42 U.S.C. Section 1395ss [determined by the board].

(e) Before the effective date of any medicare benefit changes required by federal law
as applicable to existing policies, every insurer, health care service plan, or other entity
prov1dmg medlcare supplement insurance or contracts in thls state[,—exeept-empleyeps

(1) appropriate premium adjustments necessary to produce loss ratios as originally
anticipated for the applicable policies or contracts, and such supporting documents as
necessary to justify the adjustment shall accompany the filing; and

(2) appropriate riders, endorsements, or policy forms needed to accomplish the
medicare supplement insurance modlflcatmns necessary to eliminate benefit dupllca-
tions with medicare.

Those riders, endorsements, or policy forms shall provxde a clear description of the
medicare supplement benefits provided by the policy or contract.

(P The board by rule shall provide a process for review and approval or disapproval
of proposed premium increases with respect to medicare supplement policies or
benefits. Any rules adopted by the board under this subsection must comply with 42
US.C. Section 1395ss and other federal law.
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(9) The board shall comply with federal requirements relating to periodical report-
ing on loss ratio information to the Secretary of Health and Human Services, based
on uniform methodology for reporting loss ratios, as authorized by federal law to the
extent necessary for this state to obtain or retain certification as a state with an
approved regulatory program under 42 U.S.C. Section 1395ss.

SECTION 12.06. Section 5, Article 3.74, Insurance Code, is amended by amending
Subsections (a), (b), (d), and (¢) and by adding Subsection (f) to read as follows:

(a) In order to provide for full and fair disclosure in the sale of medicare supplement
policies, no medicare supplement policy or certificate shall be delivered or issued for
delivery in this state unless an outline of coverage complying with the requirements of
this section is delivered to the applicant at the time application is made.

(b) The State Board of Insurance by rule shall prescribe the format and content of the
outline of coverage required by Subsection (a) of this section. For purposes of this
section, ‘“format” means style, arrangements, and overall appearance, including such
items as the size, color, and prominence of type and the arrangement of text and captions.
The rules adopted by the board governing the [Sueh] outline of coverage must [shall,at
a—minimum;] include provisions at least equal to those required by rules, regqulations,
and[ standards adopted under 42 U.S.C. Section 1395ss or required by other federal
law[:

(d) The State Board of Insurance may promulgate reasonable rules for captions or
notice requirements determined to be in the public interest and designed to inform
prospective insureds, subscribers, or enrollees that particular coverages are not medicare
supplement coverages for all accident and sickness insurance policies or subscriber
contracts or evidences of coverage sold to persons eligible for medicare, other than:

(1) medicare supplement policies;

(2) disability income policies;

(8) basic, catastrophic, or major medical expense policies;

(4) single premium nonrenewable policies; or

(5) other policies, contracts, or subscriber contracts[,—or—evidencesofcoverage] as
specified in Paragraphs (A) and[;] (B)[and{C)] of Subsection (b) of Section 1 of this
article.

(e) The State Board of Insurance may further promuigate reasonable rules to govern
the full and fair disclosure of the information in connection with the replacement of
accident and sickness policies, subscriber contracts, or certificates[s
coverage] by persons eligible for medicare.

(H Any rules adopted by the board under this section ‘must include requirements
that are at least equal to those required by rules, regulations, and standards adopted
under 42 U.S.C. Section 1395ss or required by other federal law.

SECTION 12.07. Sections 6 and 8, Article 3.74, Insurance Code, are amended to read
as follows:

Sec. 6. NOTICE OF FREE EXAMINATION. Medicare supplement policies or certifi-
cates shall have a notice prommently printed on the first page of such policy or certificate
or attached thereto stating in substance that the applicant shall have the right to return
such policy or certificate within 80 days of its delivery and to have the premium refunded
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if, after exammatlon of such pohcy or certlflcate, the apphcant is not satlsfled for any
reason[ ho-—costs—of benefits DUES L toa medica

.eu prst to this sein must be
paid directly to the applicant in a timely manner by the entity issuing the policy or
certificate.

Sec. 8. WAIVER OF CERTAIN WAITING PERIODS ON REPLACEMENT [OE
] An [(a)-Exeeptas—speea-ﬁeall-y-pmded—by—th&s

[(b)}1f-=2n] insurer. or other entity that delivers or issues for delivery a medicare
supplement policy or ce'rtzﬁcate n thzs state that replaces an ex1st1ng medlcare supple-
ment policy or certzf cate[ ithin-the-24-me po ollo o-th o

e d 8 ; entity] shall gwe credit for the satlsfac-
tlon or part1a1 satlsfactlon of any waltmg perlods elimination periods, and probation-
ary periods that are applicable to preexisting conditions and that have already been
satisfied under the policy being replaced. Any new or additional benefits that are
_clearly set forth [ineluded] in the replacement [succeeding-insurer’s] policy may include
appropriate clearly stated time [waiting] periods as a condition of payment for such new
or additional benefits.

SECTION 12.08. Article 3.74, Insurance Code, is amended by adding Section 9B to
read as follows:

Sec. 9B. PERMITTED COMPENSATION ARRANGEMENTS. The board shall adopt
rules limiting the commission or other compensation that may be paid to an agent
Jor the sale of a medicare supplement policy or certificate, including replacement
policies or certificates. Rules adopted by the board under this section must conform
to, but may not be more restrictive than, the requirements of federal law that must be
met for the state to obtain or retain certification as a state with an approved
requlatory program under 42 US.C. Section 1395ss.

SECTION 12.09. Section 10, Article 3.74, Insurance Code, is amended to read as
follows:

Sec. 10. RULES. In addition to other rules required or authorized by this article, the
State Board of Insurance shall [may] adopt rules in accordance with federal law
applicable to the regulation of medicare supplement insurance coverage that are
necessary for the state to obtain or retain certification as a State with an approved
regulatory program under 42 U.S.C. Section 1395ss |
pol-xe;es] and any other reasonable rules that are necessary and proper to carry out this
article

SECTION '12.10. This article takes effect October 1, 1991. Article 8.74, Insurance
Code, as amended by this article, applies only to medicare supplement policies and
certificates delivered or issued for delivery on and after March 1, 1992. Policies and
certificates delivered or issued for delivery before March 1, 1992, or renewed before, on,
or after March 1, 1992, are governed by the law as it existed immediately before October
1, 1991, and that law is continued in effect for that purpose.
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ARTICLE 13. LONG-TERM CARE INSURANCE

SECTION 13.01. Chapter 3, Insurance Code, is amended by adding Article 3.70-12 to
read as follows: ’

Art. 3.70-12. MINIMUM STANDARDS FOR LONG-TERM CARE INSURANCE
POLICIES

Sec. 1. SCOPE. (a) Notwithstanding Section 2(b)(5) of Article 1.14~1 of this code,
this article applies to and governs individual and group long-term care insurance
policies delivered or issued for delivery in this state and certificates issued under
group long-term care insurance policies that have been delivered or issued for delivery
in this state, if those policies or certificates are issued by:

(1) capital stock companies, mcludmg but not limited to life, health and acczdent
and general casualty companies;

(2) mutual life insurance companies;
 (8) mutual assessment life insurance companies, including statewide mutual
assessment corporations, local mutual aids, and burial associations;

(4) mutual and mutual assessment associations of all kinds and types, including
associations subject to Article 14.17 of this code;

(5) mutual insurance companies other than life companies;

(6) mutual or natural premium life or casualty insurance companies;

(7?) fraternal benefit societies;

(8) Lloyd’s plan insurers;

(9) reciprocal or.inter-insurance exchanges;

(10) nonprofit hospital, medical or dental service corporations, including compa-
nies subject to Chapter 20 of this code;

(11) stipulated premium insurance companies;, or

(12) any other insurer which by law 1is required to be licensed by the Texas
Department of Insurance.

(b) This article shall apply to evidences of coverage delivered or issued for delivery
Jor long-term care in this state by health maintenance organizations under the Texas
Health Maintenance Organization Act (Chapter 204, Vernon's Texas Insurance Code).

(¢) This article may not be construed to enlarge the powers of any of the enumerat-
ed companies.

(d) This article does mot apply to certificates that are delivered or issued for
delivery in this state under a single employer or labor union group policy that is
delivered or issued for delivery outside this state.

(e¢) This article does not apply to a policy that is not advertised, marketed, or
offered as long-term care insurance or nursing home insurance.

Sec. 2. DEFINITIONS. In this article:
(1) “Applicant” means:

(4) in the case of an individual long-term care insurance policy, the person
who seeks to contract for insurance or other health benefits; and

(B) in the case of a group long-term care insurance policy, the proposed
certificate holder.

(2) “Certificate” means any certificate issued under a group long-term insurance
policy, which certificate has been delivered or issued for delivery in this state,
regardless of the place where the polz'cy was delivered or issued for delivery.

(3) “Group long-term care insurance” means any long-term care insurance
policy or certificate of group long-term care insurance which 1s delivered or issued
Sfor delivery in this state and issued to an eligible group as defined by Section 1(a),
Article 3.51-6 of this code.
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() “Long-term care insurance policy” means any insurance policy, group certifi-
cate, or rider to such policy or certificate, or evidence of coverage issued by a health
maintenance organization subject to the Texas Health Maintenance Organization
Act (Chapter 20A, Vernon's Texas Insurance Code), which policy, certificate, rider
or evidence of coverage is advertised, marketed, offered, or designed to provide
coverage for not less than 12 consecutive months for each covered person on an
expense-incurred, indemnity, prepaid, or other basis for one or more necessary or
medically necessary diagnostic, preventive, therapeutic, rehabilitative, mainte-
nance, or personal care services, provided in a setting other than an acute care unit
of a hospital. The term also includes a policy or rider, other than a group or
individual annuity or life insurance policy, that provides for payment of benefits
based on cognitive impairment or the loss of functional capacity. The term
“long-term care insurance” shall mot include any insurance policy or group
certificate which is offered primarily to provide basic medicare supplement cover-
age, basic hospital expense coverage, basic medical-surgical expense coverage, hospi-
tal confinement indemnity coverage, major medical expense coverage, disability
income protection coverage, accident only coverage, specified disease or specified
accident coverage, limited benefit health coverage, or basic or single health care
services.’ '

Sec. 3. MINIMUM STANDARDS FOR LONG-TERM CARE INSURANCE. (a) The
State Board of Insurance by rule shall establish specific standards for provisions of
long-term care insurance policies and standards for full and fair disclosure setting
Jorth the manner, content, and required disclosures for the marketing and sale of
long-term care insurance policies.  Those standards are in addition to and in
accordance with applicable laws of this state, including Subchapter G of Chapter 3 of
this code, applicable federal law, and any rules, requlations, and standards required
by federal law. The standards shall cover the following:

(1) terms of renewability;

(?) initial and subsequent conditions of eligibility;

(3) nonduplication of coverage,

(4) coverage of dependents;

(3) preexisting conditions;

_(6) termination of insurance;

(7) continuation or conversion,

(8) probationary periods;

(9) benefit limitations, exceptions, and reductions;

(10) elimination periods;

(11) requirements for replacement,

(12) recurrent conditions;

(13) definitions of terms; -and

(14) inflation protection.

(b) Any rules issued by the State Board of Imsurance under this section shall
include requirements no less favorable than the minimum standards of benefits for
long-term care insurance adopted in any model laws or regulations relating to
mintmum standards for benefits for long-term care insurance and mandated by
Sederal law. '

(c) In addition to other provisions of this section, a long-term care insurance policy
or certificate subject to this article may not contain a provision which denies a claim
Jor losses incurred more than six months from the effective date of coverage for a
preexisting condition. A policy may not define a preexisting condition more restric-
tively than a condition for which medical advice was given or treatment was recom-
mended by or received from a physician within six months before the effective date of
coverage. The State Board of Insurance by rule may provide for additional reason-
able regulation of preexisting conditions consistent with this section. That authority
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includes the authority to extend the limitations periods set forth in this section as to
specific age group categories in specific policy forms, based on the board’s first finding
that such an extension is in the best interest of the public.

Sec. 4. LOSS RATIO STANDARDS. (a) Long-term care insurance policies shall
return to holders of the policies benefils that are reasonable in relation to the
premium charged. The State Board of Insurance shall adopt reasonable rules to
establish minimum standards for loss ratios of long-term care insurance policies on
the basis of incurred claims experience, earned premiums, the period for which rates
are computed to provide coverage, experienced and projected trends, concentration of
experience within early policy duration, expected claim fluctuation, experience re-
Sunds, adjustments, dividends, remewability features, all relevant expense factors,
interest, policy reserves, mix of business by risk classification, and product features
otherwise affecting claims experience.

(b) Each entity providing long-term care insurance in this state annually shall file
its rates, rating schedule, and supporting documentation demonstrating that it is in
compliance with the applicable loss ratio standards of this state, as well as any other
JSiling requirements relating to loss ratios promulgated under rules adopted by the
State Board of Insurance.

(¢) The State Board of Insurance shall adopt reasonable rules providing loss ratio
standards applicable to rates charged for long-lerm care insurance policies. The
rules adopted shall be no less favorable to the holders of those policies than any model
laws, rules, and regulations adopted in connection with minimum standards for
benefits for long-term care insurance.

Sec. 5. NOTICE OF FREE EXAMINATION. Each long-term care insurance policy
or certificate must have a notice prominently printed on the first page of or attached
to the policy or certificate stating in substance that the applicant has the right to
return the policy or certificate within 30 days of the date of its delivery and to have
the premium refunded if, after examination of the policy or certificate, the applicant
is not satisfied for any reason. The entity issuing the policy or certificate shall pay
in a timely manner a refund made under this section directly to the person or entity
that remitted the premium.

Sec. 6. CONSTRUCTION WITH OTHER LAWS. This article is cumulative of all
other law, but in the event of any conflict between a provision of this article and any
other provisions of this code, the provision of this article controls to the extent of the
conflict. If any provision of this article or the application of any provision of this
article to any person or circumstance is for any reason held to be invalid, the
remainder of this article and the application of that provision to other persons or
circumstances shall not be affected by the invalidity.

Sec. 7. RULES. In addition to other rules required or authorized by this article,
the State Board of Insurance may adopt reasonable rules that are mecessary and
proper to carry out this article. Any rules so adopted shall include requirements no
less favorable than minimum standards for long-term care insurance adopted in any
model laws or regulations relating to minimum standards for benefits for long-term
care insurance and in accordance with all applicable federal law.

SECTION 138.02. This article takes effect October 1, 1991. The provisions of this
article apply only to long-term care insurance policies and certificates delivered or issued
for delivery on and after March 1, 1992. Policies and certificates delivered or issued for
delivery before March 1, 1992, or renewed before, on, or after March 1, 1992, are
governed by the law that existed at the time the policy was delivered, issued for delivery,
or renewed, respectively, and that law is continued in effect for that purpose.

ARTICLE 14. SUBORDINATED INDEBTEDNESS

SECTION 14.01. Chapter 1, Insurance Code, is amended by adding Article 1.39 to read
as follows:
Art. 1.39. SUBORDINATED INDEBTEDNESS. (a) This article applies to an in-
surer as that term is defined by Article 1.15A of this code.
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(b) An insurer may oblain a loan or an advance with interest and may assume a
subordinated liability for repayment and payment of interest if the insurer and
creditor execute a written agreement stating that the creditor may be paid only out of
the portion of the insurer’s surplus that exceeds a minimum surplus stated in the
agreement.

(¢c) Before an insurer may assume a subordinated liability under Subsection (a) of
this article, the agreement must be approved by the commissioner.

(d) An insurer may not repay principal or pay interest on a subordinate liability
assumed under this article unless the repayment or payment is approved by the
commissioner. 'The commissioner may approve the repayment or payment only if
satisfied that the repayment or payment is appropriote, considering the financial
condition of the insurer. The commissioner may not deny approval of the repayment
or payment if the insurer submits evidence, satisfactory to the commissioner, that the
insurer has at least the minimum surplus stated in the agreement.

(e) A loan or advance made under this article, and any interest accruing on the
loan or advance, is not a legal or financial liability of the insurer until the
commissioner authorizes repayment or payment under Subsection (d) of this article.
Until the commissioner authorizes the repayment or payment, all financial state-
ments published by the insurer or filed with the commissioner must show as a
liability that portion of the insurer’s surplus that exceeds the minimum surplus as
defined in the subordinated agreement to the extent of the unpaid balance thereon,
and must show the amount of that minimum surplus as a special surplus account.

SECTION 14.02. Article 1.39, Insurance Code, as added by this article, applies only to
a subordinated indebtedness created on or after the effective date of this Act.

ARTICLE 15. MOTOR VEHICLE SAFETY-RESPONSIBILITY

SECTION 15.01. Section 1B, Texas Motor Vehicle Safety-Responsibility Act (Article
6701h, Vernon’s Texas Civil Statutes), as amended by Section 10.04, Chapter 242, Acts of
the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

Sec. 1B. FURNISHING EVIDENCE OF FINANCIAL RESPONSIBILITY. (a) 4As a
condition of operating a motor vehicle in this state, the operator of the motor vehicle
shall furnish, on request of a peace officer or a person involved in an accident with
the operator:

(1) a liability insurance policy in at least the minimum amounts required by this
Act, or a photocopy of that policy, that covers the vehicle;

(2) a standard proof of liability inmsurance form promulgated by the Texas
Department of Insurance and issued by a liability insurer that:

(A) includes the name of the insurer,

(B) includes the insurance policy number;

(C) includes the policy period;

(D) includes the name and address of each insured;

(E) includes the policy limits or a statement that the coverage of the policy
complies with at least the minimum amounts of liability insurance required by
this Act; and

(FD includes the make and model of each covered vehicle,

(3) an insurance binder that confirms that the operator is in complidnce with
this Act;

“4) a certzﬁcate or copy of a certificate issued by the department that shows the
vehicle is covered by self-insurance;

(5) a certificate issued by the state treasurer that shows that the owner of the
vehicle has on deposit with the treasurer money or securities in at least the amount .
required by Section 25 of this Act;
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(6) a certificate issued by the department that shows that the vehicle is a vehicle
Jor which a bond is on file with the department as provided by Section 24 of this Act;
or

(7) a copy of a certificate issued by the county judge of a county in which the
vehicle is registered that shows that the owner of the vehicle has on deposit with the
county judge cash or a cashier’s check in at least the amount required by Section
1A(b)(6‘) of this Act [

an-aceident.]

(b) An operator of a motor vehicle who fails or refuses to furnisk, on request of a
peace officer or a person involved in an accident with the operator, one of the
documents listed in Subsection (a) of this section is presumed to have operated the

vehwle .m_molatwn of Sectwn IA of this Act [Muomng-—em

this Act.]

(c) In this section, “peace officer” has the meaning assigned by Article 2.12, Code of
Criminal Procedure.

SECTION 15.02. Section 1F(a), Texas Motor Vehicle Safety-Responsibility Act (Article
6701h, Vernon's Texas Civil Statutes), as amended by Section 10.09, Chapter 242, Acts of
the 72nd Legislature, Regular Session, 1991, is amended to read as follows:

(a) The department shall suspend the [A—seeond—er—subsequent—eenwetwn—of—an
5 . o . 5 nsion-of] driver’s license
and motor vehlcle reglstratlon of a person conmcted of an oﬁ‘ense under Section 1C(a)
of this Act, if a prior conviction of the person under Section 1C(a) of this Act has been
previously reported to the department by a magistrate or the judge or clerk of a court,
unless the person [defendant] establishes and maintains proof of financial responsibility
for two years from the date of the second or subsequent conviction. The requirement for
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filing proof of financial responsibility may be waived if satisfactory evidence is filed with
the Department that the party convicted was at the time:of arrest covered by a policy of
liability insurance or was otherwise exempt as provided in' Sec. 1A(b) of this Act.

SECTION.15.03. Chapter 88, General Laws, Acts of the 41st Legislature, 2nd Called
Session, 1929 (Article 6675a-1 et seq., Vernon’s Texas Civil Statutes), is amended by
adding Section 2b to read as follows:

" Sec. 2b. (a) The first time a person applies for registration of a vehicle, the person
may demonstrate compliance with Section 2a(a) of this Act as to_that vehicle by
showing proof of financial responsibility under any of the methods set forth. in
Section 2a(d) of this Act as to any vehicle the person owns, or as to'a vehzcle, zf any,
used as part of the consideration for the purchase of the vehwle for which the person
seeks registration.

(b) For purposes of Section 2a(a) of this Act, the term ‘owner’ " includes a person
who represents the owner for purposes of obtammg registration to a vehicle.

SECTION 15.04. This article takes effect October 1, 1991.

ARTICLE 16.  EXEMPTION FROM PROHIBITED
REPRESENTATION REQUIREMENTS

SECTION 16. 01 Article 1.06C, Insurance Code, as added by Section 1. 05, Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, is-amended by adding Subsectlon (e)
to read as follows:

(e) This section does not apply to an employee of the Texas Department ‘of Insur-
ance whose employment is terminated based on .the elimination of the employees
position of employment that is o direct result of a reductwn m the agencys
workforce. . o

ARTICLE 17. DISCRIMINATION IN RATES OR RENEWAL

SECTION 17.01. Article 21.21-5, Insurance Code, as added by Section 11.30, Chapter
242, Acts of the 72nd Legislature, Regular Session, 1991, is amended to-read as follows:

Art. 21.21-5. DISCRIMINATION IN RATES OR RENEWAL. (a) This article ap- n

plies to any insurer authorized to do business as an insurance company or to provide
insurance in this state, including:

(1) a capital stock company;

(2) a mutual company;

(3) a title insurance company;

(4) a fraternal benefit society;

(5) o local mutual aid association;

(6) a statewide mutual assessment company;
(7) a county mutual insurance company;
(8) a Lloyd’s plan company;

_ (9) a reciprocal or interinsurance exchange;
(10) a stipulated premium insurance company;
(11) a group hospital service company;

(12) a health maintenance organization;
(13) a farm mutual insurance company;
(14) a risk retention group, and

(15) a surplus lines carrier.
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(b) An insurer may not dzscrzmmate [Th

] on the bas1s of race, coIor rellglon [g:eegpaphwa»l
location;] or national origin, and, to the extent not justified by sound ac tuarial principles,
on the basis of geographical location, disability, sex, or age, in the setting or use of rates
or rating manuals and in the nonrenewal of policies.

SECTION 17.02. This article takes effect October 1, 1991.

ARTICLE 18. WORKERS’ COMPENSATION

SECTION 18.01. Article 5.55, Insurance Code, is amended to read as follows
Art. 5.55. WORKERS’' COMPENSATION RATES
Sec. 1. DEFINITIONS. In this article:

(1) “Filer” means an insurer that files rates, prospective loss costs, or supplemen-
tary rating information under this article.

(2) “Insurer” means a person authorized and admitted by the Texas Department
of Insurance to do insurance business in this state under a certificate of authority
that includes authorization to write workers’ compensation insurance. The term
includes the Texas Workers’ Compensation Insurance Fund.

(3) “Prospective loss cost” means that portion of a rale that does not include
provisions for expenses or profit, other than loss adjustment expenses, and that is
based on historical aggregate losses and loss adjustment expenses projected by
development to their ultimate value and through trending to a future point in
time.

(4) “Rate” means the cost of workers’ compensation insurance per exposure unit,
whether expressed as a single number or as a prospective loss cost, with an
adjustment to account for the treatment of expenses, profit, and individual insurer
variation in loss experience, before any application of individual risk variations
based on loss or expense considerations. The term does not include a minimum
premium.

(5) “Rate change date” means the later of March 1, 1992, or the 60th day after the
date of issuance of the first insurance policy by the Texas Workers’ Compensation
Insurance Fund under Article 5.76-3 of this code. The department shall publish
notice of the rate change date in the Texas Register.

(6) “Supplementary rating information” means any manual, rating schedule,
plan of rules, rating rules, classification systems, territory codes and descriptions,
rating plans, and other similar information required to determine the applicable
premium for an insured. The term includes factors and relativities, such as
increased limits fuctors, classification relativities, deductible relativities, or other
stmilar factors.

(7) “Supporting information’” means:

(A) the experience and judgment of the filer and the experience or information
of other insurers;
(B) the interpretation of any other information relied on by the filer;
(C) descriptions of methods used in making the rates; and
(D) any other information required by the department to be filed.
Sec. 2. RATE STANDARDS. (a) Rates under this article shall be made in accord-
ance with the provisions of this section.
(b) In setting rates, an tnsurer shall consider:

(1) past and prospective loss cost experience;

(2) operation expenses,

(3) investment income;

(4) a reasonable margin for profit and contingencies; and

(5) any other relevant factors.
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(c) The insurer may group risks by classifications for the establishment of rates and
minimum premiums and may modify classification rates to produce rates for
individual risks in accordance with roting plans that establish standards for measur-
ing variations in those risks on the basis of any factor listed in Subsection (b) of this
section.

(d) Rates may not be excessive, inadequate, or unfairly discriminatory.

(e) In setting rates applicable solely to policyholders in this state, an insurer shall
use available premium, loss, claim, and exposure information from this state to the
Jull extent of the actuarial credibility of that information. The insurer may use
experience from outside this state as mecessary to supplement information from this
state that is not actuarially credible.

() Premium rates promulgated by the State Board of Insurance for 1991 continue
to apply to all workers’ compensation insurance policies issued before the rate change
date.

(g) For policies written on or after the rate change date, each insurer’s rating plan
shall provide that premium rates for policies with an estimated premium less than
$100,000 may not be more than 15 percent greater than the premium rates promul-
gated by the State Board of Insurance for 1991. This subsection expires July 1, 1993.

(h) For policies written on or after July 1, 1993, each insurer’s rating plan shall
provide that premium rates for policies with an estimated premium less than $100,000
may not be more than 30 percent greater than the premium rates for 1991. This
subsection expires January 1, 1994.

Sec. 3. RATE FILINGS. (a) Each insurer shall file with the Texas Department of
Insurance all rates, supplementary rating information, and reasonable and perti-
nent supporting information for risks written in this state. An insurer may mot
make such filing more frequently than every six months. Subject to Subsection (b) of
this section, a rate proposed in o filing made under this subsection does not take effect
until all necessary information required for the filing is received by the department.

(b) A filer shall designate the date on which the filing is to take effect. The filing
takes effect on the designated date unless the board, not later than the 30th day after
the date of the receipt of the filing, advises the filer of what specific information that
is required for the filing has not been included in the filing. The filer must provide
the missing information not later than the 30th day after the date on which the filer
is notified by the board of the missing information. If the filer in good faith believes
that the requested information has already been provided, the filer may request a
hearing. The board shall hold the hearing not later than the 30th day after the
receipt of the hearing request from the filer. The board shall issue a decision not
later than the 30th day after the date of the hearing. If the board determines that
necessary information is still missing, the board shall specify in the decision the
. information that was not included in the filing.

(¢c) An insured that is aggrieved with respect to any filing in effect or the office of
public insurance counsel may make a written application to the board for a hearing
on the filing. The application must specify the grounds on which the applicant bases
-the grievance. If the board finds that the application is made in good faith, that the
applicant would be so aggrieved if the grounds in the application are established, and
that those grounds otherwise justify holding the hearing, the board shall hold a
hearing not later than the 30th day after the date of receipt of the application. The
board must give at least 10 days’ written notice to the applicant and to each insurer
that made the filing in question. The notice must specify which of the grounds in the
application are in question and whether the hearing is limited to consideration of the
specific application of the aggrieved insured or to the entire filing. -

(d) If, after the hearing, the board finds that the filing does not meet the require-
ments of this article, the board shall issue an order specifying how the filing fails to
meet the requirements of this article and stating the date on which, within a
reasonable period of not less than 60 days after the order date, the filing is no longer
in effect. The board order must specify whether the order applies only to the

338



72nd LEGISLATURE—SECOND CALLED SESSION Ch. 12, § 18.02

applicant or to all insureds affected by the filing. The board shall send copies of the
order to the applicant and to each affected insurer. An order issued under this
subsection does not affect a contract or policy made or issued before the expiration of
the period established in the order.

Sec. 4. PUBLIC INFORMATION. Each filing and any supporting information
filed under this article is open to public inspection as of the date of the filing.
Sec. 5. DISAPPROVAL OF FILING. (a) The State Board of Insurance shall
disapprove a rate filing if the board determines that the rate filing made under
Section 8 of this article does not meet the standards established under this article.

(b) If the board disapproves a rate filing, the board shall issue an order specifying
in what respects the rate filing fails to meet the requirements of this article. The filer
is entitled to a hearing on written request made to the board not later than the 30th
day after the effective date of the disapproval order.

Sec. 6. DISAPPROVAL OF RATE. (a) The State Board of Insurance may issue a
disapproval order only after notice and hearing. The board must provide at least 10
days’ written notice to the insurer that made the rate filing.

(b) The disapproval order must be issued not later than the 15th day after the close
of a hearing and must specify how the rate fails to meet the requirements of this
article. The disapproval order must state the date on which the further use of that
rate is prohibited. A disapproval order does not affect a policy made or issued in
accordance with this code before the expiration of the period established in the order.

Sec. 7. EFFECT OF DISAPPROVAL; PENALTY. (a) If a policy is issued and the
board subsequently disapproves the rate or filing that governs the premium charged
on the policy:

(1) the policyholder may continue the policy at the original rate;

(2) the policyholder may cancel the policy without peralty; or

(3) the policyholder and the insurer may agree to amend the policy to reflect the
premium that would have been charged based on the insurer's most recently
approved rate; the amendment may not take effect before the date on which further
use of the rate is prohibited under the disapproval order.

(b) If the board determines, based on a pattern of charges for premiums, that an
insurer is consistently overcharging or undercharging, the board may assess an
administrative penalty. The penalty shall be assessed in accordance with Article 10,
Texas Workers’ Compensation Act (Article 8308-10.01 et seq., Vernon's Texas Civil
Statutes), and set by the board in an amount reasonable and necessary to deter the

overchargmg or underchafrgmg of polwyholders [fllhe—Bea,pd-shall-make,—estabhsh-and

SECTION 18.02. Subsections (a), (), (f), (g), and (i), Article 5.58, Insurance Code, are
amended to read as follows:

(a) Recording and Reporting of Loss Experience and Other Data. The Board shall
develop[;—after—due—consideration, promulgate] reasonable [rules—and]| statistical plans,
which may be modified from time to time and which shall be used thereafter by each
insurer in the recording and reporting of its loss experience and such other data as may
be required, in order that the total loss and expense experience of all insurers may be
made available at least annually in such form and detail as may be necessary to aid in
determining whether rates meet the standards imposed under Section 3, Article 5.55 of
this code. If the Board determines thal any insurer’s rates do mot meet those
standards, the Board may order the insurer to adjust its rates to meet those
standards A Board order under this article may be appealed under Article 1.04 of
this code [ womulgating such
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of—the-plans—used—in—other—-states] The Board may not contmct wzth or deszg'nate an
insurer or admsory organization to gather or compile-data for statistical plans;
however, an insurer may provide to one or more advisory organizations the informa-
twn provzded by the insurer to the Board under thzs artwle [Ilhe-Beard—may-des;gnate

(e) Payments Excluded From Rates. In any statlstlcal plan developed [promulgated]
by the Board, direct expenditures by an insurer to influence. public policy. and any
amounts paid by an insurer as damages in a suit against the insurer for malice or bad
faith or as fines or penalties shall be reported separately, and the expenditures and
payments shall not be considered as a loss or expense for [rate-making purposes under
this-subchapter—or-for] the calculation of any premium rabe modifier or surcharge of an
insured.

(f) Transmission of Statistical Reports The statxstlcal reports filed under Subsection:
(c) of this article shall be updated by each insurer and transmitted to.the Board in
accordance with the filing requirements of the Board’s [promulgated] statistical plan.
- Each insurer writing at least one-half of one percent of the workers’ compensation
insurance in this state shall report its data in a compatible electronic format preseribed by
the Board. The Board shall take necessary measures to ensure the accuracy of the data
and the adequacy of the format for data reported. in an e]ectromc format.

(g) Reports of Aggregate Data. The Board [by—-r:u—le] may permlt the information
requlred by Subsection (c) of this article to be reported in the aggregate for each risk for
claims in which benefit payments are less than $5,000. The Board may:[by—rule] adjust
the dollar threshold for aggregate reporting to account for lnflatlonary changes.:

(i) Consultation with Other States. In order to further uniform administration of
rating laws, the Board and every insurer [and—adwisory organization] may exchange
information and experience data with the National Association of - Insurance Commission-
ers, insurance supervisory officials, insurers, and advisory organizations in other states
and may consult and cooperate with them with respect to rate-making and the application
of rating systems. )

SECTION 18.03. Subsections (c), (f), and (g), Article 5.58A, Insurance Code, are
amended to read as follows:

(c) The Board shall develop confidential procedures for conductmg computer audits
to verify the information filed by insurers under this article. The Board shall verify
the information as part of the Board’s on-site ﬁnan_cial examinations [adept-proce-

o ra—d e ....:!

(f) The Board shall aggregate all of the information filed under this article[,-to-be-used
]. - The Board shall provide the information on
request to any person, including an advisory organization, at a reasonable fee [all

(g) The Board shall promulgate [rules-and] forms necessary to implement this article.
SECTION 18.04. Article 5.59, Insurance Code, is amended to read as follows:

Art. 5.59. MAY REQUIRE SWORN STATEMENTS. The Board may require sworn
statements from any insurance company or the Texas Workers’ Compensation Insur-

ance Fund [association-affected by this law] showing the payroll [pa,y-pol-l] reported to it

and incurred losses by classifications and such other 1nf0rmatxon ‘which in the ]udgment of

the Board may be necessary to carry out its duties [i

rates-and-forms]. The Board shall prescribe the necessary forms for such statements and

reports, having due regard to the methods and forms in use in other states for similar
purpose in order that uniformity of statistics may not be disturbed.

SECTION 18.05. Article 5.60, Insurance Code, is amended to read as follows:
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Art. 5.60. RATING. (a) For workers’ compensation--insurance, the [The] -Board
shall determine hazards by classes and fix classification relativities [;atesef—p;emmm]
applicable to the payroll in each of the [sueh] classes as shall be adequate to the risks.to
which they apply. The relativities:

(1) shall be designed to encourage safety;

(2) may be territorially based; and °

(3) may reflect differences in losses between employers of hzgh and low wage
earners wzthm the same class [and-consis : e

{¢d)] The Board shall adopt a uniform experience rating plan. The ratmg plan shall
[plans-designed—to] encourage the prevention of accidents and[—Theratingplans—shall]
consider the peculiar hazard and experience of individual risks, past and prospective,
within and outside this state, and all other relevant factors.

(c) [(8)] This subchapter may not be construed to prohibit any stock company, mutual
company, reciprocal or interinsurance exchange, the Texas Workers’ Compensation
Insurance Fund, or Lloyd's association from issuing participating policies; however, a
dividend to policyholders under the Texas Workers’ Compensation Act (Article 8308-1.01
et seq., Vemons Texas Civil Statutes) [

] may not take effect until approved by the Board. Such a dividend
may not be approved until adequate reserves have been provided, those reserves to be
computed on the same basis for all classes of companies operating under this subchapter.

(d) (5] The Board shall revise the classification system and rating plans not later
than March 1, 1.9.9.‘:’ and subsequently shall revzse the system and plans at least once
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(5) is an officer, employee, or. consultant of an association in the field of
insurance; or

(6) is required to register as a lobbyist under Chapter 305, Government Code.

(d) Subsection (c) of this section does not prohibit a person who is only a consumer

of insurance or insurance products from serving as a member of the governing
committee.

(e) A person who is ineligible to serve on the governing committee undér Subsection

(¢) of this section may not serve as a member of the governing committee for one year
afte'r the date on whwh the condztzon makmg the person ineligible ends [ninevoting

(f) [(e)](l) The nonvotmg, ex OfflCIO members shall be the representatlve of the Texas
Workers’ Compensation”Commission and the public counsel dppomted under Article
1.854 of this code [of-the-State-Board-of Insurance].

"(2) The ex’ off1c1o, nonvotlng members shall not be considered in determining a
quorum of the governing committee.

(9) [63)] The duties and responsibilities of the members shall be provided in the bylaws,
rules, and regulations of the facility' adopted by the membershxp of the facility and
approved by the board as prov1ded by Section 2.04 of this article.

' SECTION 18. 09 Section 2.05,- Article 5.76-2, Insurance Code, is amended by adding
Subsections (c) through () to read .as-follows:

> (¢) The facility shall develop and zmplement a-program to zdentzfy and investigate
Sraud and violations of this code relating toworkers’ compensation insurance by an
applicant, policyholder, claimant, agent! or-insurer. The facility shall contract with
the commission to:
(1) compile and maintain datarvto detect practices or patterns of conduct that
violate this code relating to workers’ compensation insurance or the Texas Workers’
Compensation Act (Article 8308-1.01 et seq., Vernon's Texas Civil Statutes); and

v (2) conduct semiannual performance reviews of its servicing carriers.

(d) The facility shall refer all cases of suspected fraud and violations of this code
relating to workers’ compensatzon msumnce to the commzsswn to:

(1) perform mvestzgatwns,
(2) conduct administrative violation proceedings; and
(3) assess and collect pendlties and restitution.

(e) The facility may enter into interdepartmental funding agreements with local
prosecutors for the prosecution of -offenses against the facility.

(P Restitution collected under Subsection (d) of this sectwn shall be deposzted in the
rejected risk fund.

(9) Penalties collected under Subsection (d) of this section shall be deposited in the
general reveniue fund to the credit of the commission and shall be appropnated to the
commission to offset the costs of this program. .
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(k) The governing committee, facility, and employees of the facility are not liable in
a civil action for any action made in good faith in the execution of duties under this
section, including the identification and referral of a person for investigation and
prosecution for a possible administrative violation or criminal offense.
(i) The facility may not indemnify the servicing companies.
() Unless the attorney general provides prior approval for the facility to obtain
outside counsel, the attorney general shall:
(1) represent the facility in actions to collect debts or assessments;
(2) review and advise the facility on contracts and approve contracts between the
JSacility and servicing companies; and
(3) provide other legal assistance to the facility.
(k) Subsection (j) of this section does not prohibit the servicing companies from
obtaining legal counsel in relation to claims handling.
() The facility shall pay the attorney general for the reasonable costs of providing
legal assistance under Subsection () of this section.
SECTION 18.10. Section 2.07, Article 5.76-2, Insurance Code, is amended to read as
follows:
Sec. 2.07. INVESTMENTS. (a) Funds in the facility are outside the state treasury.
(b) The facility shall invest its funds only in investments authorized by law for the
tnvestment of state funds as provided in Chapter 404, Government Code. The
governing committee shall develop an mvestment polzcy and submzt the polzcy to the
state treasurer for review and approval [' ntere ’ cert :

SECTION 18.11. Article 5.76-2, Insurance Code, is amended by adding Section 3.07 to
read as follows: i

Sec. 8.07. TRANSITION. The Texas Workers' Compensation Insurance Fund may
write any risk before January 1, 1994, but is not required to accept all risks under
Article 5. 76-4 of this code until January 1, 1994.

SECTION 18.12. Section 4.02, Article 5.76-2, Insurance Code is amended by adding
Subsections (c), (d), and (e) to read as follows:

(¢) The facility may permit a premium to be paid in installments as provided in
rules adopted by the board. The fucility shall charge interest at eight percent per
year on premiums paid in installments.

(d) The facility may refuse to write insurance coverage on an applicant that is a
credit risk if the applicant does not:

(1) pay the total estimated premium and other charges before the policy is issued;
or

(2) provide security for payment of the total estimated premium and other
charges before the policy is issued.

(¢) The facility may not issue a policy to a debtor in possession unless the applicant
pays the lotal estimated premium and other charges before the policy is issued.

SECTION 18.13. Section 4.04, Article 5.76-2, Insurance Code, is amended to read as
follows:

Sec. 4.04. FACILITY DEFICITS. (a) Not later than June 1 of each year, the facility
shall report its operating results to the board on o calendar year premium and an
accident year loss basis.

(b) For claims with an accident date before January 1, 1992, the fucility shall
calculate at least annually its results for incurred lossés, including incurred but not
reported losses, by accident year. If there is a deficit or surplus from operations, the
amount of the deficit or surplus shall be assessed or rebated to the insurance carriers
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licensed in this state who were members of the facility during the calendar year.
Each insurance carrier shall pay a proportion of the total assessment or receive a
proportion of the total rebate based on its proportion of the total voluntary workers’
compensation insurance writings during the calendar year. The board may provide
by rule for the redistribution of all or part of an assessment that would otherwise be
levied on an insurance carrier if the insurance carrier is unable to pay the full
assessment because the carrier is in liquidation at the time of the assessment. The
state fund is not liable for any deficits incurred on policies with an effective date
before January 1, 1992.

(¢) For claims with an accident date on or after January 1, 1992, the facility shall
calculate at least annually its results for incurred losses, including incurred but not
reported losses, by accident year. If there is a deficit or surplus from operations, the
amount of the deficit or surplus shall be assessed or rebated to the insurance carriers
licensed in this state who were members of the facility during the calendar year and
to the state fund. FEach insurance carrier and the state fund shall pay a proportion
of the total assessment or receive a proportion of the total rebate based on its
proportion of the total voluntary workers’ compensation insurance writings during
the calendar year. The board may provide by rule for the redistribution of all or part
of an assessment that would otherwise be levied on an imsurance carrier if the
insurance carrier is unable to pay the full assessment because the carrier is in
liguidation at the time of the assessment.

(d) For assessments or rebates made under Subsection (b) of this section, the board
shall establish an appropriate pass-through allowance so that each retrospectively
rated risk written during the calendar year shall pay a proportion of the assessment
or receive a proportion of the rebate. The pass-through allowance shall be based on
the premium paid by the retrospectively rated risk as a proportion of the total
voluntary writings by the insurance carrier in the calendar year. A pass-through
allowance may not be permitted under this subsection after January 1, 1994.

(e) For assessments or rebates made under Subsection (c) of this section, the board
shall establish an appropriate pass-through allowance so that each retrospectively
rated risk written during the calendar year shall pay a proportion of the assessment
or recetve a proportion of the rebate. The pass-through allowance shall be based on
the premium paid by the retrospectively rated risk as a proportion of the total
voluntary writings by the insurance carrier or the state fund in the calendar year.

() By rule, the board may authorize the deferment of the payment of an assessment
made under Subsection (b) or (c¢) of this section. Deferments may only be allowed if
the cash flow of the facility is adequate to meet all needs.

(9) A deferment of an assessment under Subsection (b) of this section does not earn
interest.

(h) A deferment of an assessment under Subsection (c) of this section shall earn
interest payable to the fucility at a rate annually determined by the board based on
the auction rate quoted on a discount basis for the 52-week treasury bills issued by the
United States government, as published by the Federal Reserve Board on the dale
- mearest to the date on which the interest rate is determined [The-facility shall annually
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(i) [(d)] A designated insurer may not cede more than 50 percent of its total writings of
premium from risks eligible for a small premium policy. One-half of that portion of
written premiums from risks eligible for small premium policies which is not ceded to the
reinsurance account shall be removed from a member company’s voluntary writings when
calculating the assessment ratio of that member company as set out in Subsections (b)

and (¢) [Subsection(a)] of this section.

(G) A member of the facility or the state fund shall receive a credit against the
amount of its voluntary market writings if the insurer provides coverage for at least
two years to a rejected risk that was most recently insured through the employers’
rejected risk fund.

(k) In order to receive the credit under Subsectzon () of this section, each insurer
shall file its current underwriting guidelines by classification with the board no later
than April 1 of each year.

(1) A credit authorized under Subsection (j) of this sectzon shall be calculated as
Jollows:

(1) 100 percent of the premium received from the rejected risk may be deducted
JSrom the insurer’s voluntary market writings for the first calendar year in which
the insurer provides coverage. to the rejected risk; and

(2) 80 percent of the premium received from the rejected risk may be deducted
Jrom the insurer’s voluntary market writings for the second calendar year the
insurer provides coverage to the rejected risk.

(m) An insurer may not receive a credit for any risk rejected by thaot insurer within
the preceding 12 months.

(n) A policy written under Subsection (7) of this section may be written at a rate not
greater than rates applicable to the risk in the facility if the insurer writes the risk
Jor a second year at rates applicable to the risk in the voluntary market.

(o) A credit calculated under Subsection (1) of this section shall be applied to the
assessment for the calendar year in which the policy is written. The credit shall be
granted to the insurer only if coverage is provided for the complete year without
cancellation. An insurer that fails to provide coverage for at least two years shall
pay the facility the difference between the assessment calculated without the credit
and the assessment calculated with the credit for each year that a credit has been
granted.

(p) [(®)] Commencing January 1, 1992, if o [every] member insurer or the state fund
[whieh] elects to defer any portion of an assessed deficit as provided herein, [must-show]
the entire unpaid, assessed portion thereof and accrued interest, if any, must be shown
as a liability on all of its financial and annual statements.

SECTION 18.14. Section 4.05, Article 5.76-2, Insurance Code, is amended to read as
follows:

Sec. 4.05. FUND RATES. (a) The board, in addition to the provisions prescribed by
Subchapter D, Chapter 5, Insurance Code, is authorized and directed to determine, fix,
prescribe, promulgate, change, or amend endorsements, rates, rating plans, or minimum
premiums normally applicable to a risk so as to apply to any and every rejected risk
assigned by the facility such endorsements, rates, rating plans, and minimum premiums
as are commensurate with the greater hazard of the rejected risk, considering in
connection therewith the experience and physical, financial, and other conditions of such
risk.

(b) Not later than the 30th day after the effective date of this subsection and
annually thereafter, the governing committee shall engage the services of an indepen-
dent actuary who is a member in good standing with the Casualty Actuarial Society
or the American Academy of Actuaries to estimate the deficit for the next accident
year. The governing committee shall adopt rating plans to reduce the facility deficit.
The rating plans must be predicated on individual risk characteristics, including but
not limited to the use of tabular surcharges. The governing committee shall submit
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the rating plans to the board for review and approval not later than November 30 of
each year. The fucility may not write a policy below manual rates set by the board.

(¢) In developing and implementing a rating plan under Subsection (b) of this
section, the board shall consider as an extraordinary risk an employer whose actual
incurred losses exceed the employer’s expected losses in two of the three most recent
policy years for which information is available and shall give due consideration to an
appropriate allowance for the greater risk. In this subsection:

(1) “actual incurred losses” are those shown in column 5 of the employer’s
experience rating form as prepared by the board according to the Texas Experience
Rating Plan for Workers’ Compensation Insurance; and

(2) “expected losses” are those shown in column 11 of the employer’s experience
rating form as prepared by the board according to the Texas Experience Rating
Plan for Workers’ Compensation Insurance.

(d) The facility shall create a procedure lo review, on request of an employer, the
application of the rating plan to an employer identified as an extraordinary risk
under Subsection (c¢) of this section. The facility may exclude the employer from the
extraordinary risk provisions of the rating plan if*

(1) the facility determines that the employer’s actual incurred losses exceeded
expected losses due to injuries resulting from acts of God or actions of third parties
unrelated to the workplace;, or

(2) the employer has:
~ (A) had a material change in ownership of the employer’s business;

(B) had a substantial change in the type of business enterprise in which the
employer is engaged;

(C) implemented o safety and accident prevention program approved by the
health and safety division; or

(D) had excess losses resulting from a single incident involving multiple claims.

(¢) In promulgating a rate or rates for rejected risks assigned by the facility, the board
shall give due consideration to an appropriate allowance for the greater hazard of the
risks’ losses, claims expense, audit expenses, premium taxes, maintenance taxes, general
admlmstratlon expense, agent’s commissions, other acquisition. expense, inspection ex-
pense, an allowance for profit or contingencies, and any other relevant facts in connection
with insuring and servicing such rejected risks.

() Not later than January 1, 1992, the board shall develop and publish classifica-
tion relativities specifically designed for the risks insured through the facility and
designed so that no payroll classification is expected to have a combined loss ratio of
greater than 1.0.

(9) [&)]: The board shall establish a surcharge program for risks insured by the
employers’ rejected risk fund for the purposes of encouraging safety and funding any
deficit caused by excessive losses. The surcharge program shall include provisions that if
an individual insured’s-actual losses are equal to or less than the insured’s modified
expected losses, as determined under the Texas workers’ compensation experience rating
plan, then there is to be no surcharge. The maximum surcharge shall be 100 percent of
standard premiums and shall be related to the difference between -each insured’s actual
losses and its modified expected losses.

(k) [(d)] The board shall promulgate a special form of all .states endorsement, in
keeping with the purposes of this article, which may be used in connection with any risk
insured by the employers’ rejected risk fund and shall establish premlums for the use of
such endorsement.

lt

membe:s—ef—areex:txﬁed-self-m&wer—g-mup,] )
SECTION 18.15. Section 4.06, Article 5.76-2, Insurance Code is amended to read as
follows:
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Sec. 4.06. INJURY PREVENTION REQUIREMENTS. (a) The facility or any of its
servicing companies [members] may make and enforce [reasonable] rules for the
prevention of injuries to employees of its policyholders or applicants for insurance under
this article. For this purpose, representatives of the facility, any of its members,
representatives of the commission, or representatives of the board on reasonable notice
shall be granted free access to the premises of each such policyholder or applicant during
regular working hours.

(b) Failure or refusal by any such policyholder or applicant to comply with any
[reasonable] rule prescribed by the facility for the prevention of injuries or failure or
refusal to make full disclosure of all information pertinent to the insuring or servicing of
the policyholder or applicant shall be sufficient grounds for the facility to cancel a policy
or deny an application for insurance.

(¢) The health and safety division shall develop a program targeting a policyholder
in the facility under the employers’ rejected risk fund.

(d) A policyholder in the facility who is insured under the rejected risk Sund shall
obtain a safety consultation if the employer:

(1) has an experience modifier greater than 1.25;

(2) does not have an experience modifier but has had a loss ratio greater than 0.70
in at least two of the th'ree most recent policy years for which information is
available; or

(3) has mot been in busmess three years and meels criteria established by the
commission, which may include the number and classification of employees, the
policyholder’s industry, and previous workers’ compensation experience in this
state or another jurisdiction.

(e) The employer shall obtain the safety consultation not later than the 30th day
after the effective date of the policy and shall obtain the consultation from the health
and safety division of the commission, the policyholder’s servicing company, or
another professional source approved for that purpose by the heolth and safety
division of the commission. The safety consultant shall file a written report with the
commission and the policyholder that sets out any hazardous conditions or practzces
tdentified by the safety consultation.

(P The policyholder and the consultant shall develop a specific accident prevention
plan that addresses the hazards identified by the consultant The policyholder shall
comply with the accident prevention plan.

(9) The health and safety division may investigate accidents occurring at the work
sites of a policyholder for whom a plan has been developed under Subsection (f) of this
section, and the division otherwise may monitor the implementation of the accident
prevention plan as it finds necessary. . '

(h) In accordance with rules adopted by the commission, not earlier than 90 days or
later than six months after the development of an accident prevention plan under
Subsection (f) of this section, the health and safety division shall conduct a follow-up
inspection of the policyholder’s premises. The commission may require the partic-
ipation of the safety consultant who performed the initial consultation and developed
the safety plan. If the division determines that the policyholder has complied with
the terms of the accident prevention plan or has implemented other acceptable
corrective measures, the division shall so certify. If a policyholder fails or refuses to
implement the accident prevention plan or other suitable hazard abatement mea-
sures, the policyholder may elect to cancel coverage not later than the 30th day after
the date of the division determination. If the polwyholder does not elect to cancel, the
facility may cancel the coverage or the commission may assess an administrative
penalty not to exceed $5,000. Each day of moncompliance constitutes a separate
violation. Penalties collected under this section shall be deposited in the General
Revenue Fund to the credit of the commission or reappropriated to the commission to
offset the costs of implementing and administering this section.

(i) In assessing an administrative penalty, the commission may consider any
matter that justice may require and shall consider:
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(1) the seriousness of the violation, including the nature, circumstances, conse-
quences, extent, and gravity of the prohibited act;

(2) the history and extent of previous administrative violations;

(3) the demonstrated good faith of the violator, including actions taken to rectify
the consequences of the prohibited act;

(4) any economic benefit resulting from the prohibited act; and
(5) the penalty necessary to deter future violations.

(G) The procedures established in this section must be followed each year the
policyholder meets the qualifications established in Subsection (d) of this section and
is insured through the facility under the employers’ rejected risk fund.

(k) The commission shall charge the policyholder for the reasonable cost of services
provided under Subsections (c) through (f) of this section. The fees for those services
shall be set at a cost-reimbursement level, including a reasonable allocation of the
commission’s administrative costs.

(1) The compliance and practices division shall enforce compliance with this section
through the administrative violation proceedings established under Article 10, Texas
Workers’ Compensation Act (Article 8308-10.01 et seq., Vernon’s Texas Civil Statutes).

SECTION 18.16. Section 5.01, Article 5.76-2, Insurance Code, is amended to read as
follows:

Sec” 5.01. MARKET ASSISTANCE PROGRAM. (a) The board shall establish a
voluntary market assistance program to reduce {
the-object-of reducing] the number of risks insured by the employers’ rejected risk fund.
Pursuant to such program each rejected risk [
] shall be reviewed before [or-after] its assignment under
Section 4.02 of this article. The market assistance program shall attempt to find an
insurer to voluntarily insure the risk before its initial assignment to the employers’
rejected risk fund, assignment to a specific company under Section 4.02 of this article, or
renewal of the risk’s assignment to the employers’ rejected risk fund. The board shall
adopt rules as necessary to implement this section. A licensed local recording agent need
not be appointed by an insurer willing to accept business offered by the agent for review
by the market assistance program. The market assistance program may establish
reasonable fees for market assistance review, and those fees are dedicated to the facility
[beard] for the administration of this section.

(b) Each member of the fucility shall file all information prescribed by the board
with the market assistance program.

(¢c) A member of the facility that fails or refuses to file the information required in
Subsection (b) of this section commits an administrative violation punishable by an
administrative penalty not to exceed $5,000 assessed under Sectwn 7, Article 1.10 of
this code.

SECTION .18.17. Subchapter G, Chapter 5, Insurance Code, is amended by adding
Article 5.76-3 to read as follows:

Art. 5.76-3. TEXAS WORKERS’ COMPENSATION INSURANCE FUND
Sec. 1. DEFINITIONS. In this article:
(1) “Board” means the board of directors of the Sund.
(2) “Commission” means the Texas Workers’ Compensation Commission.
(3) “Fund” means the Texas Workers’ Compensation Insurance Fund.

(4) “Workers’ compensation insurance” means the insurance for any risk under
the Texas Workers’ Compensation Act (Article 8308-1.01 et seq., Vernon’s Texas
Civil Statutes), the Longshore and Harbor Workers’ Compensation Act (32 U.S.C.
Section 901), the Federal Mine Safety and Health Act of 1977 (33 U.S.C. Section 801
et seq.), or Article 8309h, Revised Statutes.
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Sec. 2. CREATION; OPERATION. (a) The Texas Workers’ Compensation Insur-
ance Fund is created as a corporate body with the powers provided in this article and
with all general corporate powers incident to its operation as a corporate body.

(b) Except as otherwise provided by this subsection, the fund is subject to the open
meetings law, Chapter 271, Acts of the 60th Legislature, Regular Session, 1967 (Article
6252-17, Vernon'’s Texas Civil Statutes), and the open records law, Chapter 424, Acts
of the 63rd Legislature, Regular Session, 1973 (Article 6252-17a, Vernon’s Texas Civil
Statutes). The board may hold closed meetings to consider and refuse to release
information relating to claims, rates, the fund’s underwriting guideiines, and other
information that would give advantage to competitors or bidders.

(c) A decision by the fund to deny, cancel, or refuse to remew a policy or risk
insured under Article 5.76-4 of this code is appealable to the board not later than the
30th day after the date on which the affected party received actual notice that the act
occurred or that the decision was made. The board shall hear the appeal not later
than the 30th day after the date on which the request for hearing is made and shall
notify the fund and the appellant in writing of the time and place of the hearing not
later than the 10th day before the date of the hearing. Not later than the 30th day
after the last day of the hearing, the board shall affirm, reverse, or modify the act
appealed to the board. A hearing under this subsection does nol suspend the
operation of any act, ruling, decision, or order of the fund, unless the board
specifically so orders. A decision of the board under this subsection is subject to
review in the manner provided by the Administrative Procedure and Texas Register
Act (Article 6252-13a, Vernon’s Texas Civil Statutes).

(d) The fund ts subject to Chapter 325, Government Code (Texas Sunset Act). Unless
continued in effect as provided by that chapter, the fund is abolished September 1,
1995,

Sec. 3. BOARD OF DIRECTORS. (a) The fund is governed by a board of directors
composed of nine members, all of whom shall be citizens of this state. The members
shall be appointed by the governor with the advice and consent of the senate, and
vacancies shall be filled in the same manner. The members of the board of directors
serve staggered siz-year terms, with the terms of three members expiring February 1of
each odd-numbered year.

(b) Except as provided by Subsection (c) of this section, to be eligible for appomt-
ment as a member of the board a person must be a polwyholder of the fund or an
officer or employee of a policyholder and must maintain that status during the
period of service on the board. Failure to maintain that status disqualifies the board
member and creates a vacancy on the board.

- (¢) The initial ‘appointees to the board must be employers in this state.

(d) In making appointments to the board, the governor shall attempt to reflect the
social, geographic, and economic diversity of the state. To ensure balanced represen-
tation, the governor may consider the geographic location of a prospective appointee's
domicile and the prospective appointee’s experience in business and insurance mat-
ters and shall consider those factors in appointing members to fill vacancies on the
board. v

(e) A person may not serve as.a member of the board if the person, an individual
related to the person within the second degree by consanguinity or affinity, or an
individual residing in the same household with the person:

(1) is required to be registered or licensed under this code;

(2) is employed by or acts as a consultant to a person required to be registered or
licensed under this code;

(3) owns, controls, has a financial interest in, or participates in the management
of an organization required to be registered or licensed under this code;

(4) receives a substantial tangible benefit from the fund or the Texas Department

of Insurance;
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(5) is an afficer, employee, or consultant of an association in the field of
insurance; or

(6) is required to register as a lobbyist under Chapte'r 305, Government Code.

() Subsection (e) of this section does not prohibit a person who is only a consumer
of insurance or insurance products from serving as a member of the board.

(g) A person who is ineligible to serve on the board under Subsection (e) of this
section may not serve as a member of the board for one year after the date on which
the condition that makes the person ineligible ends.

(h) Each member shall receive actual and necessary travel expenses and expenses
incurred in the performance of the member’s duties as a member.

(i) The members of the board shall elect annually from their number a chairman, a
vice-chairman, and o secretary.

() The board shall hold meetings at least once each month and at other times at the
call of the chairman and at times established by board rule. Special meetings may be
called by any two members of the board on two days notice.

(k) A majority of the board members constitutes a quorum.
(1) The board shall maintain the principal office of the fund in Austin, Texas.

(m) For cost control purposes and as is determined to be cost-effective, as many
JSunctions as possible shall be performed by the fund.

Sec. 4. AUTHORITY AND PURPOSE. (a) According to this article and the plan
of operation, the board shall, on behalf of the fund:

(1) provide for the acceptance of applications and delwery or issuance for
delivery in this state of workers’ compensation insurance and for the transaction of
workers’ compensation insurance business to the same extent as any other insur-
ance carrier transacting workers’ compensation insurance business in this state;

) (2) enter into and approve contracts;
(3) propose rates for workers’ compensation insurance issued by the fund;

(4) appoint and supervise the activities of the president of the fund and other
_officers and employees;

(5) adopt necessary bylaws and rules for the operation of the fund;
(6) delegate specific responsibilities lo the president of the fund;

(7?) develop a general plan of operation, in accordance with Section 5 of this
article, to assure the orderly management and operation of the fund; and

(8) exercise any other authority mecessary to conduct a workers’ compensation
insurance business for the fund.

(b) The fund may not have affi iliates, interlocking boards of directors, spinoffs, or
subsidiaries tkat write lines of insurance other than workers’ compensation insur-
ance.

Sec.. 5. PLAN OF OPERATION. (a) The znmal board of directors shall prepare
and adopt a plan of operation that is consistent with this article. The plan must
p'romde Jor-the:

(1) economic, fair, and nondiscriminatory admmzst'ratzon of the fund and its
duties;

(2) prompt and effi icient provision of workers’ compensation insurance;
(3) establishment of necessary facilities; -

'(4) management of the fund;

(5) reasonable and objective underwriting standards;, and

(6) obtainment of reinsurance.

(). The initial plan of operation is subject to approval by the State Board of
Insurance
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(c) With consent of the State Board of Insurance, the board may amend the plan of
operation to provide for operation of the fund in a manner consistent with thzs
article.

Sec. 6. PRESIDENT AND CHIEF EXECUTIVE OFFICER. (a) The board shall
appoint a person to serve as president and chief executive officer who serves at the
pleasure of the board. The board shall appoint other officers as necessary to manage
the fund prudently.

(b) To be eligible for appointment as president, an individual must have had at
least 10 years of administrative or professional experience and training and experi-
ence in the field of insurance.

(¢) The president shall manage and conduct the affairs of the fund under the
general supervision of the board and shall perform duties as provided by this article
and as directed by the board.

(d) In addition to any other duties provided by this article or by the board, the
president shall:

(1) hire employees as mecessary to conduct the business and carry out the
provistons of this article or to perform the duties imposed on the president by this
article;

(2) receive and approve applications for workers’ compensation insurance and
issue policies to applicants who are eligible for workers’ compensation insurance
provided by the fund;

(3) negotiate contracts on behalf of the fund;

(4) issue renewals of workers’ compensation insurance for those who qualify for
renewal;

(5) process and pay valid claims according to the rules of the board and the
appropriate workers’ compensation insurance laws;

(6) collect premiums for workers’ compensation insurance issued or renewed by
the fund;, and

(?) collect and compile statistical information relating to the fund and provide
this information to the board.

(e) In addition to any other authority provided by this article or by the board, the
president shall have full power and authority, in the name of the fund, to:

(1) sue and be sued in all of the courts of the state in all actions arising out of
any act, deed, matter, or things made, omitted, entered into, done, or suffered in
connection with the fund and its administration, management, or conduct of its
business and affoirs;

(2) delegate to any officer of the fund, subject to any conditions prescribed by the
president, any of the powers, functions, or duties conferred or imposed on the
president under this article in connection with the fund, its administration,
management, and conduct of business or related affairs; an officer to whom such a
delegation is made may exercise the delegated powers with the same force and effect
as the president, subject to approval by the president;

(3) inspect and audit employers who apply to the fund for issuance of workers’
compensation insurance or who seek renewal of that insurance;

(4) purchase reinsurance from insurance carriers admitted or accredited to
reinsure risks in this state;

(5) cancel or refuse to renew workers’ compensatzon tnsurance if a risk does not
comply with a board-approved plan or any provision of this article;

(6) with the approval of the board, enter into contracts on behalf of the fund;

(7) draft guidelines for approval of the board relating to the settlement of claims
against the fund; and

(8) perform any other acts authorized by the board to carry out this article and
the rules of the board.
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Sec. 7. APPLICATIONS (a) Applications to the fund shall be submitted on forms
prescribed by the board and shall be made: ,

(1) directly by the applicant; or
(2) on behalf of the applicant by a local recordzng agent

-(b) The Sund shall adopt suck rules as required to promde for ‘the fi nancmg of all or
part of the premiums by the fund or a person licensed under Chapter 24 of this code.
Those rules shall require that the fund recetve a minimum initial- premzum sufficient
to cover the administrative costs of issuing and booktng the policy in the event of
cancellation.

(¢) If the premium is financed by the fund as provided by Subsection (b) of this
section, the payment deferred earns interest payable-to-the fund at a rate annually
determined by the board based on the auction rate'quoted-on’a discount basis for
62-week treasury bills issued by the United States yovernment as published by the
Federal Reserve Board on the date mearest to the date on whzch the znterest mte 18
determined.

(d) If an applicant is zdentzﬁed as a credit risk, the Sfund may refuse to write
insurance coverage if the applicant does not:

- (1) pay the total estzmated premium and related charges before the polzcy 1s
issued; or

(2) provide security Jor payment of the total ‘estimated p'remzum and related
charges before the policy is issued.

(e) If the policy is written through a licensed agent, the fund shall pay the agent a
reasonable commission. The commission shall be paid at the time of .the initial
deposit, based on the annual estimated premmm, and shall be adjusted at the f nal
audit.

Sec. 8. LIABILITY. Neither a member of the board nor the preszdent or any‘
officer or employee of the fund is personally liable in the person’s private capacityfor
any act performed or for any contract or other obligation entered into or undertaken

-in an official capacity in good fuith and without intent to defraud, in connection with
the administration, management or conduct of the fund, its business, or other related
affairs.

. Sec. 9. RATES. (a) Except as otherwzse provided by this subsectwn, the board

shall have full power and authority to propose rates to be charged by the fund for
insurance.. The board shall engage the services of an independent actuary who is a
member in good standing with the Casualty Actuarial Society or the American

" Academy of Actuaries to develop and recommend actuarially sound rates. The fund
is subject to the requirements of Article 5.55 of this code and shall include the
recommendations of its independent actuary as part of its filing under that article.

(b) Rates shall be set in amounts sufficient, when invested, to :

(1) carry all claims to maturity;
- (2) meet the reasonable expenses of conducting the buszness of the fund; and
(3) maintain a reasonable surplus. _ _

(c) Notwithstanding any other provision of this article, the fund may establish
multitiered- premium systems to provide workers’ compensation insurance to in-
sureds who would not otherwise meet the fund's underwriting. standards. Those
multitiered systems shall be filed in accordance with Article 5.55 of this code. The

systems may provide for higher premium payments by znsureds who present hcgher
than normal risks within a class.

Sec. 10, ACCIDENT PREVENTION. (a) The fund may make and enforcemules Jor
the prevention of injuries to employees of its policyholders or applicants for insur-
ance under this article. For this purpose, representatives of the fund, representatives
of the commission, or representatives of the Teras Department of Insurance on
reasonable notice shall be granted free access to the premises.of each polzcykolder or
applicant during regular worlczng hours.
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(b) Failure or refusal by any such policyholder or applicant to comply with any
rule prescribed by the fund for the prevention of injuries, or failure or refusal to
make full disclosure of all information pertinent to the insuring or servicing of the
policyholder or applicant, constitutes sufficient grounds for the fund to cancel a
policy or deny an application for insurance.

(c) A policyholder in the fund who is insured under Article 5.76-4 of this code shall
obtain a safety consultation if the policyholder:

(1) has an experience modifier greater than 1.25; or

(2) does not have an experience modifier but has had a loss ratio greater than 0.70
in at least two of the three most recent policy years for which information is
available.

(d) A policyholder in the fund who is insured under Article 5.76-} of this code shall
obtain a safety consultation as required by the fund if the policyholder:

(1) has been in business for less than three years;, and

(2) meets criteria for a safety consultation established by the fund, which may
include the number and classification of employees, the policyholder’s industry,
and the policyholder’s previous workers’ compensation experience in this state or
another jurisdiction.

(e) The policyholder shall obtain the safety consultation not later than the 30th day
after the effective date of the policy and shall obtain the safety consultation from the
health and safety division of the commission, the fund, or another professional source
approved for that purpose by the health and safety division. The safety consultant
shall file a written report with the commission and the policyholder setting out any
hazardous conditions or practices identified by the safety consultation.

() The policyholder and the consultant shall develop a specific accident prevention
plan that addresses the hazards identified by the consultant. The safety consultant
may approve an existing accident prevention plan. The policyholder shall comply
with the accident prevention plan.

(9) The health and safety division may investigate accidents occurring at the work
sites of a policyholder for whom a plan has been developed under Subsection (f) of this
section, and the division may otherwise monitor the implementation of the accident
prevention plan as it finds necessary.

(h) In accordance with rules adopted by the commission, not earlier than 90 days or
later than six months after the development of an accident prevention plan under
Subsection (f) of this section, the health and safety division of the commission shall
conduct a follow-up inspection of the policyholder’s premises. The commission may
require the participation of the safety consultant who performed the initial consulta-
tion and developed the safety plan. If the health and safety division of the commis-
ston determines that the policyholder has complied with the terms of the accident
prevention plan or has implemented other accepted corrective measures, the health
and safety division shall so certify. If a policyholder fails or refuses to implement the
accident prevention plan or other suitable hazard abatement measures, the policy-
holder may elect to cancel coverage not later than the 30th day after the date of the
division determination. If the policyholder does mot elect to cancel, the fund may
cancel the coverage or the commission may assess an administrative penalty not to
exceed $5,000. Each day of noncompliance constitutes a separate violation. Penalties
collected under this section shall be deposited in the general revenue fund to the credit
of the commission or reappropriated to the commission to offset the costs of imple-
menting and administering this section.

(i) In assessing an administrative penalty, the commission may consider any
matter that justice may require and shall consider:
(1) the seriousness of the violation, including the nature, circumstances, conse-
quences, extent, and gravity of the prohibited act;
(2) the history and extent of previous administrative violations;
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(3) the demonstrated good fuith of the violator, including actions taken to rectify
the consequences of the prohibited act;

(4) any economic benefit resulting from the prohibited act; and
(5) the penalty necessary to deter future violations.

() The procedures established under this section must be followed each year the
policyholder meets the qualifications established under Subsection (c) of this section
and s insured through Article 5.76-4 of this code.

(k) The commission shall charge the policyholder for the reasonable cost of services
provided under Subsections (e) and (f) of this section. The fees for those services shall
be set at a cost-retmbursement level including a reasonable allocation of the commis-
sion’s administrative costs.

(1) The compliance and practices division of the commission shall enforce compli-
ance with this section through the administrative violation proceedings under Article
10, Texas Workers’ Compensation Act (Article 8308-10.01 et seq., Vernon'’s Texas Civil
Statutes).

Sec. 11. CONTROL OF FRAUD. (a) The fund shall develop and implement a
program to identify and investigate fraud and violations of this code relating to
workers’ compensation insurance by an applicant, policyholder, claimant, agent, or
insurer. The fund shall contract with the commission to compile and maintain
information necessary to detect practices or patterns of conduct that violate this code
relating to workers’ compensation insurance or the Texas Workers’ Compensation Act
(Article 8308-1.01 et seq., Vernon’s Texas Civil Statutes).

(b) The fund shall refer all cases of suspected fraud and violations of this code
relating to workers’ compensation insurance to the commission to:

(1) perform investigations;
(2) conduct administrative violation proceedings; and
(3) assess and collect penalties and restitution.

(¢) The fund may enter into interdepartmental funding agreements with local
prosecutors for the prosecution of offenses against the fund.

(d) Restitution collected under Subsection (b) of this section shall be deposited to the

Sund.

(e) Penalties collected under Subsection (b) of this section shall be deposited in the
general revenue fund to the credit of the commission and shall be appropriated to the
commission to offset the costs of this program.

(# The board, fund, and employees of the fund are not liable in a civil action for
any action made in good faith in the execution of duties under this section including
the identification and referral of a person for investigation and prosecution for a
possible administralive violation or criminal offense.

Sec. 12. PAYMENT OF TAXES AND FEES; GUARANTY ASSOCIATION. (a)
Except as provided in Subsection (b) of this section, the fund shall pay premium taxes,
maintenance taxes, and the maintenance tax surcharge established under Article
5.76-5 of this code in the same manner as an insurance carrier authorized by the
Texas Department of Insurance to write workers’ compensation insurance in this
state.

(b) The fund is granted a tax credit equal to two percent of the gross workers
compensation premiums writlen by the fund during the period for which taxes are
assessed. The credit may be applied only against the taxes and surcharge established
in Subsection (a) of this section and shall be applied against the taxes and surcharge
in the following order:

(1) maintenance tax surcharge;

(2) maintenance taxes assessed to support the Texas Department of Insurance;
(3) maintenance tax assessed to suppo'rt the commission; and

() premium toxes.

’
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(¢) The fund shall pay all other taxes and fees or any payments due in liew of tares
in the same manner as an insurance carrier authorized and admitted by the Texas
Department of Insurance to do insurance business in this state under a certificate of
authority that includes authorization to write workers’ compensation insurance.

(d) The fund may not be a member of nor be protected by the Texas Property and
Casualty Insurance Guaranty Association and is not subject to assessment under the
Texas Property and Casualty Insurance Guaranty Act (Article 21.28-C, Insurance
Code).

Sec. 18. FINANCIAL ADMINISTRATION. (o) Revenues of the fund consist of:
(1) premiums paid by employers for workers’ compensation insurance from the
Sfund;
(2) investments and money earned from investments of the fund;

(8) money received from the issuance and sale of bonds under Article 5.76-5 of
this code; and

(4) any other money received by the fund.

(b) Administrative expenses of the fund shall be paid from the fund at the direction
of the board.

(¢c) Money in the fund shall be paid from the fund, without legislative appropria-
tion, on vouchers approved by the board. That money shall be held exclusively for the
purposes stated in this article and may not be used or appropriated for any other
PUrpose.

(d) Money in the fund shall be invested, subject to a policy approved by the state
treasurer, in the types of investments authorized by law for investment of state funds
as provided by Chapter 404, Government Code.

(¢) The fund shall establish and maintain reserves for losses on an actuarially
sound basis in accordance with Article 5.61 of this code. .

() The fund must maintain a ratio of premiums on policies written to surplus of
not more than three to one.

(9) The fund may pay cash dividends or allow a credit on renewul premium for
each policyholder insured with the fund other than a policyholder insured under
Article 5.76—4 of this code. A dividend or credit requires prior approval of the Texas
Department of Insurance.

(h) The fund shall file annual statements with the Texas Department of Insurance
and the commission in the same manner as required of other workers’ compensation
insurance carriers, and the State Board of Insurance shall include a report on the
Sfund’s condition in that board’s annual report under Article 1.25 of this code.

(i) If the fund incurs a deficit for any reason, no other insurer is liable for or
subject to an assessment for that deficit.

Sec. 14, REPORT TO BOARD. The president shall make periodic reports to the
board with regard to the status of the fund and its investments.

Sec. 15. POLICY FORMS. The fund shall use the uniform policy and standard
policy forms prescribed by the State Board of Insurance under Articles 5.56 and 5.57
of this code.

Sec. 16. CANCELLATION AND NONRENEWAL. The fund may. cancel or refuse
to renew coverage on a policyholder as provided in Section 3.28, Texas Workers’
Compensation Act (Article 8308-3.28, Vernon’s Texas Civil Statutes).

Sec. 17. ANNUAL REPORT: OTHER REPORTS. (a) Not later than the 30th day
after the date on which the fund’s fiscal year ends, the board shall publish a report
analyzing the fund’s activities and fiscal condition during the preceding fiscal year.
The board shall have an independent audit made of each such report.

(b) The fund shall file with the State Board of Insurance and the commission all
reports required of other workers’ compensation insurers.
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Sec. 18. EXAMINATION OF FUND. (a) The State Board of Insurance shall
conduct an examination of the fund in the manner and under the. conditions
provided by -Articles 1.15 through 1.19 of this code for the examination of insurance
carriers.

(b) The board shall pay the costs of the examination from the fund.

(¢) The fund is subject to all provisions of this code and to the jurisdiction of the
commissioner of insurance and the State Board of Insumnce in the same manner as
private insurance carriers.

Sec. 19. ASSISTANCE FROM INSURANCE DEPARTMENT. On the request of the
board, the Texas Department of Insurance shall provide technical assistance to the
board and the president as reasonably necessary to implement this article.

Sec. 20. FUND SOLVENCY. (o) In addition to other regulatory authority grant-
ed the commissioner of insurance, if the commissioner finds that the fund does not
own assets at least equal to all liabilities and required reserves, together with the
minimum basic surplus required under this article, or that the condition of the fund
is such that continuing operation of the fund is hazardous to the public or to the
policyholders of the fund, the commissioner shall:

(1) notify the president and board of the finding, and

(2) furnish the fund with a written list of the commissioner’s recommendations to
abate the problems.

(b) If the fund fails to comply with the recommendations of the commissioner not
later than the 60th day after the date of the recommendations, the commissioner shall
notify the governor, the lieutenant governor, and the speaker of the house of repre-
sentatives of the recommendations with which the fund is not in compliance, together
with solutions and estimations of all fiscal implications.

Sec. 21. APPLICABILITY OF OTHER STATUTES. (a) The fund is an insurance
company for purposes of the Texas Workers’ Compensation Act (Article 8308-1.01 et
seq., Vernon’s Texas Civil Statutes).

(0) All regulatory authority granted the commissioner of insurance relating to a
stock or mutual insurance company is applicable to the fund.

(¢) Unless specifically deﬁned as a state agency in a specific statute, the fund is not
a state agency.

SECTION 18.18. Subchapter G, Chapter 5, Insurance Code, is amended by adding
Article 5.76-4 to read as follows:

Art. 5.76-4. FUND AS INSURER OF LAST RESORT. (a) The Texas Workers’
Compensation Insurance Fund may not, except as otherwise provided by this article
and by Section 16; Article 5.76-3 of this code, refuse to insure any risk that tenders the
necessary premium and any applicable accident prevention service fees.

) If an applicant to the fund would be rejected for workers’ compensation
insurance under the fund’s underwriting standards, the risk may not be rejected, but
shall be insured at a higher premium as provided by the fund’s rules. The risk may
be required to meet other conditions considered mecessary to protect the fund’s
interests.

(¢) The fund shall develop statistical and other information as necessary to allow
the fund to distinguish between its writings in the voluntary market and its writings
as the insurer of last resort.

(d) The fund shall decline to insure any risk if insuring that risk would cause the
Jund to exceed the premium-to-surplus ratios established by Article 5.76-3 of this code.

(¢) The Texas Department of Insurance shall develop and publish classification
relativities specifically designed for the risks insured under this article.
SECTION 18.19. Subchapter G, Chapter 5, Insurance Code, is amended by adding
Article 5.76-5 to read as follows:
Art. 5.76-5. REVENUE BOND PROGRAM AND PROCE‘DURE'S
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Sec. 1. LEGISLATIVE FINDING; PURPOSE. The legislature finds that the is-
suance of bonds for the purposes of providing a method to raise funds to provide
workers’ compensation insurance coverage through the Texas Workers’ Compensation
Insurance Fund and workers’ compensation insurance coverage for employers in this
state is for the bemefit of the public and in furtherance of a public purpose.

Sec. 2. DEFINITIONS. In this article:

(1) “Bond resolution” means the resolution or order authorizing the bonds to be
issued under this article.

(2) “Board” means the board of directors of the Texas Public Finance Authority.

(3) “Fund’” means the Texas Workers’ Compensation Insurance Fund.

Sec. 3. BONDS AUTHORIZED; APPLICATION OF TEXAS PUBLIC FINANCE
AUTHORITY ACT. (a) On behalf of the fund, the Texas Public Finance Authority
shall issue revenue bonds to:

(1) establish the initial surplus of the fund;

(9) establish and maintain reserves;

(3) pay initial operating costs;

(4) pay costs related to issuance of the bonds, and

(5) pay other costs related to the bonds as may be determined by the board.
(b) To the extent not inconsistent with this article, the Texas Public Finance

Authority Act (Article 601d, Vernon's Texas Civil Statutes) applies to bonds issued
under this article. In the event of a conflict, this article controls.

Sec. 4. APPLICABILITY OF OTHER STATUTES. The following Acts apply to
bonds issued under this article to the extent consistent with this article:

(1) Chapter 656, Acts of the 68th Legislature, Regular Session, 1983 (Article 717q,

Vernon's Texas Civil Statutes);

(2) Chapter 3, Acts of the 61st Legislature, Regular Session, 1969 (Article 717k-2,

Vernon’s Texas Civil Statutes);

(3) the Bond Procedures Act of 1981 (Article 717k—6, Vernon’s Texas Civil Stat-
utes);

(4) Chapter 1078, Acts of the 70th Legislature, Regular Session, 1987 (Article
717k-7, Vernon’s Texas Civil Statutes);

(5) Article 3, Chapter 53, Acts of the 70th Legzslature, 2nd Called Session, 1987

(Article 717k~8, Vernon’s Texas Civil Statutes);

(6) Article 717k-9, Revised Statutes; and
(7) Chapter 400, Acts of the 66th Legislature, 1979 (Article 717m-1, Vernon's Texas

Civil Statutes).

Sec. 5. LIMITS. The Texas Public Finance Authority may issue, on behalf of the
fund, bonds in a total amount not to exceed $300 million.

Sec. 6. CONDITIONS. (a) Bonds may be issued at public or private sale.

(b) Bonds may mature not more than 20 years after the date issued.

(¢c) Bonds must be issued in the name of the fund.

Sec. 7. ADDITIONAL COVENANTS. In a bond resolution, the board may make
additional covenants with respect to the bonds and the designated income and receipts
of the fund pledged to their payment and may provide for the flow of funds and the
establishment, maintenance, and investment of funds and accounts with respect to
the bonds.

Sec. 8. SPECIAL ACCOUNTS. (a) A bond resolution may establish special ac-
counts including an interest and sinking fund account, reserve account, and other
accounts.

(b) The president of the fund or the president’s designee shall administer the
accounts in accordance with Article 5.76-3 of this code.
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Sec. 9. SECURITY. (a) Bonds are payable only from the maintenance tax sur--
charge established in Section 10 of this article or other sources the fund is authorized
to levy, charge, and collect in connection with paying any portion of the bonds. .

(b) Bonds are obligations solely of the fund. 'Bonds do not create a pledgmg, gwmg,
or lending of the faith, credit, or taxing authority of this state.

(c) Each bond must include a statement that the state is not obligated to pay any
amount on the bond and that the faith, credit, and taxing authonty of thzs state are
not pledged, given, or lent to those payments.

(d) Each bond issued under this article must state on its face that the bond is
payable solely from the revenues pledged for that purpose and that the bond does not
and may not constitute a legal or moral obligation of the state. . - .

Sec. 100 MAINTENANCE TAX SURCHARGE. (a) A mamtenance tax surcharge is
assessed against:

(1) each insurance company writing workers’ compensatzon insurance in’ thzs
state; «

(2) each certified self<insurer as provided in Ckapter D, Article 3, Texas Workers _
Compensation Act (Artwle 8308-3.51 et seq.; Vernon'’s Texas szl Statutes); and E

(3) the fund.

(b) The maintenance tax surcharge shall be set in an amount sujﬁcwnt to pay all
debt service on the bonds. The maintenance tax surcharge is set by the State Board of
Insurance in the same time and shall be collected on behalf of the fund in the same,
manner as provided under Article 5.68 of this code. .

(¢) On receiving notice of the rate of assessment set by the Texas Workers Compen- '
sation Commission under Section 2.23, Texas Workers’ Compensation Act (Article
8308-2.23, Vernon's Texas Civil Statutes), the State Board of Insurance shall increase -
the tax rate to a rate sufficient to pay all debt service on the bonds subject to the
maximum tax rate established by Section 2.22, Texas Workers' Compensation Act
(Article 8308-2.29, Vernon's Texas Civil Statutes). If the resulting tax rate is insuffi-
cient to pay all costs for the Texas Workers’ Compensation Commission and all debt
service on the bonds, the State Board of Insurance may assess an additional swur-
charge not to exceed one percent of gross workers’ compensation premiums to cover
all debt service on the bonds. In this code, the maintenance tox surcharge includes
the additional maintenance tax assessed under this subsection and the surcharge
assessed under this subsection to pay all debt service of the bonds.

(@) The fund and each insurance company may pass through the maintenance tax
surcharge to each of its policyholders.

(e) As a condition of engaging in the business of insurance in this state, an
insurance company writing workers’ compensation insurance in.this state agrees that
if the company leaves the workers’ compensation insurance market in this state it
remains obligated to pay, until the bonds are retired, the company’s share of the
maintenance tax surcharge assessed under this section in an amount proportionate
to that company’s share of the workers’ compensation insurance market in this state
as of the last complete reporting period before the date on which the company ceases
to engage in the insurance business in this state. The proportion assessed against the
company shall be based on the company’s workers’ compensation insurance gross
premiums for the company's last reporting period. However, a company is not
required to pay the proportionate amount tn any year in which the surcharge
assessed against insurance companies continuing to write workers’ compensation
insurance in this state is sufficient to service the bond obligation. The abolition of the
Jund under Section 2(d), Article 5.76-3, Insurance Code, does not affect the liability of
an insurance company for a maintenance tax surcharge assessed under this section.

Sec. 11. TAX EXEMPT. The bonds issued under this article, and any interest from
the bonds, and all assets pledged to secure the payment of the bonds are free from
taxation by the state or a political subdivision of this state.
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Sec. 12, AUTHORIZED INVESTMENTS. The bonds issued under this article
constitute authorized investments under Article 2.10 and Subpart A, Part I, Article
3.39 of this code.

Sec. 13. STATE PLEDGE. The state pledges to and agrees with the owners of any
bonds issued in accordance with this article that the state will not limit or alter the
rights vested in the fund to fulfill the terms of any agreements made with the owners
of the bonds or in any way impair the rights and remedies of those owners until the
bonds, any premium or interest, and all costs and expenses in connection with any
action or proceeding by or on behalf of those owners are fully met and discharged.
The fund may include this pledge and agreement of the state in any agreement with
the owners of the bonds.

Sec. 14. ENFORCEMENT BY MANDAMUS. A writ of mandamus and all other
legal and equitable remedies are available to any party at interest to require the fund
and any other party to carry out agreements and to perform functions and duties
under this article, the Texas Constitution, or a bond resolution.

SECTION 18.20. Subchapter D, Chapter 32, Penal Code, is amended by adding Section
32.54 to read as follows:

Sec. 32.54. PENALTY FOR FRAUDULENTLY OBTAINING WORKERS’ COMPEN-
SATION INSURANCE COVERAGE. (a) A person commits an offense if the person,
with intent to obtain workers’ compensation insurance coverage for himself or
another under the workers’ compensation insurance laws of this state, knowingly or
intentionally:

(1) makes a false statement, :

(2) misrepresents or conceals a material fact;, or :

(3) makes a false entry in, fabricates, alters, conceals, or destroys a document
other than a governmental record,

(b) An offense under Subsection (a) of this section is a felony of the third degree.

(¢) The court may order a person to pay restitution to an insurance company, the
Texas workers’ compensation insurance facility, or the Texas Workers’ Compensation
Insurance Fund if the person commits an offense under this section.

SECTION 18.21. Sections 2 and 6, Article 5.73, Insurance Code, as amended by
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, are amended to read as
follows:

Sec. 2. [(a)] No advisory organization shall compile or distribute, and no insurer may
accept from an advisory organization, recommendations for rates or for profit and
expenses other than loss adjustment expenses.

5.58, and 5.584 of this code [Gh of the : 510
-1-989,] with respect to the settlng of rabes for workers compensatlon insurance, the
provisions of those articles [Chapt the 71st Legislature, 2nd Called Sessic
1989,-shall] control.

SECTION 18.22. Section 21.69, Insurance Code, as added by Chapter 242, Acts of the
72nd Legislature, Regular Session, 1991, is amended and redesignated to read as follows:

Art. [See:] 21.69. BOARD MAY CONTRACT FOR PREMIUM AND LOSS DATA.
Except as provided in Article 5.58 of this code, the [The] board may contract with any
qualified entity to collect historical premium and loss data as defined by the board and
pursuant to statistical plans promulgated or approved by the board.

SECTION 18.23. REPEALER. (a) Article 5.65, Insurance Code, is repealed.

(b) Part 3, Article 5.76-2, Insurance Code, is repealed effective January 1, 1994.

(c) Subsection (j), Article 5.58, Insurance Code, is repealed.
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(d) Subsection (h), Article 5.58A, Insurance Code, is repealed.

SECTION 18.24. TRANSITION. (a) Workers’ compensation insurance may not be
written through the Texas workers’ compensation insurance facility under the employers’
rejected risk fund on or after January 1, 1994.

(b) The Texas workers’ compensation insurance facility shall contract with the Texas
Workers’ Compensation Insurance Fund to assume all claim liabilities of the facility no
later than January 1, 1999.

(c) The governing committee of the Texas workers’ compensation insurance facility, as
that committee existed on December 31, 1991, is abolished January 1, 1992. In making
appointments to the committee as created under Section 2.03, Article 5.76-2, Insurance
Code, as amended by this article:

(1) the State Board of Insurance shall appoint: _
(A) two members for terms expiring February 1, 1993;

(B) two members for terms expiring February 1, 1995; and
(C) one member for a term expiring February 1, 1997; and
(2) the governor shall appoint:

(A) one member for a term expiring February 1, 1993;

.(B) one member for a term expiring February 1, 1995; and
(C) two members for terms expiring February 1, 1997.

(d) In making appointments to the board of directors of the Texas Workers’ Compensa-
tion Insurance Fund, the governor shall designate:

(1) three members for terms expiring February 1, 1993;
(2) three members for terms expiring February 1, 1995; and
(3) three members for terms expiring February 1, 1997.

(e) Notwithstanding Subsection (a), Section 5.58, Insurance Code, as amended by
Section 18.02 of this article, until January 1, 1993, the State Board of Insurance may
contract with or designate an insurer or advisory organization to gather or compile data
for statistical plans. Such a contract must require that the contracting advisory organiza-
tion maintain an office in Austin, Texas, and that the board have access to the experience
data compiled and held by the advisory organization relating to workers’ compensation
insurance losses in this state.

SECTION 18.25. INITIAL APPROPRIATION TO THE TEXAS WORKERS COM-
PENSATION INSURANCE FUND. (a) The comptroller of public accounts shall transfer
from the State Board of Insurance operating fund to the general revenue fund an amount
equal to $5 million. The amount transferred is appropriated to the Texas Workers’
Compensation Insurance Fund.

‘(b) Out of proceeds of bonds issued under Article 5.76-5, Insurance Code, the Texas
Workers’ Compensation Insurance Fund shall pay to the State Board of Insurance $5
million plus interest calculated at eight percent per year. The money shall be deposited in
the State Board of Insurance operating fund and shall not be considered reappropriated to
the State Board of Insurance.

(c) Penalties collected under Subsection (g) of Section 2.05 of Article 5.76-2 and
Subsection (e) of Section 11 of Article 5.76-3, Insurance Code, are appropriated for the
biennium ending August 31, 1993, to the Texas Workers’ Compensation Commission for
the purposes provided by those provisions.

SECTION 18.26. INITIAL CONTRACTS BETWEEN THE TEXAS WORKERS’ COM-
PENSATION INSURANCE FACILITY AND THE TEXAS WORKERS’ COMPENSA-
TION COMMISSION. (a) The initial contract between the Texas workers’ compensation
insurance facility and the Texas Workers’ Compensation Commission required under
Subsection (c), Section 2.05, Article 5.76-2, Insurance Code, as amended by this article,
shall be in an amount that is at least:

(1) $114,357 for calendar year 1992; and
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(2) $114,357 for calendar year 1993.

(b) The Legislative Budget Board shall review the continuing need for the Texas
workers’ compensation insurance facility’s contracts with the Texas Workers’ Compensa-
tion Commission under Subsection (a) of this section and may make reasonable adjust-
ments to the amounts established in this section.

SECTION 18.27. CLASSIFICATION RELATIVITIES FOR TEXAS WORKERS
COMPENSATION INSURANCE FUND. Before January 1, 1993, the Texas Department
of Insurance shall develop and publish classification relativities specifically designed for
the risks insured under Article 5.76—4, Insurance Code, as added by Section 14.18 of this
article.

SECTION 18.28. EFFECTIVE DATE. (a) Except as otherwise provided by this
section, this article takes effect January 1, 1992.

(b) Sections 18.01, 18.02, 18.03, 18.04, and 18.05 of this article take effect on the later of
April 1, 1992, or the 60th day after the date of issuance of the first insurance policy by
the Texas Workers’ Compensation Insurance Fund under Article 5.76-3, Insurance Code,
as added by this article. Section 18.18 of this article takes effect January 1, 1994.

(c) Sections 18.17 and 18.19 of this article, adding Articles 5.76-3 and 5.76-5, Insurance
Code, respectively, Section 18.25(a) of this article, and this section take effect immediate-
ly. To the extent necessary for the prompt issuance of revenue bonds under Article
5.76-5, Insurance Code, the Texas Workers’ Compensation Insurance Fund may exercise
any powers granted by other provisions of this article, and for that purpose those
provisions also take effect immediately.

ARTICLE 19. SUNSET ACT

SECTION 19.01. Article 1.02(d), Insurance Code, as amended by H.B. 222, Acts of the
72nd Legislature, 1st Called Session, 1991, is amended to read as follows:

(d) The Texas Department of Insurance is subject to Chapter 325, Government Code
(Texas Sunset Act). Unless continued in existence as provided by that chapter, the
department is abolished September 1, 7993 [1995].

SECTION 19.02. Section (k), Article 1.35A, Insurance Code, as added by Chapter 242,
Acts of the 72nd Legislature, Regular Session, 1991, and amended by H.B. No. 222, Acts
of the 72nd Legislature, 1st Called Session, 1991, is amended to read as follows:

(k) The office of public insurance counsel is subject to Chapter 325, Government Code
(Texas Sunset Act). Unless continued in existence as provided by that chapter, the office
is abolished September 1, 1992 [1995].

ARTICLE 20. LIABILITY INSURANCE COVERAGE FOR MEMBERS OF THE
BOARD OF TRUSTEES OF A COUNTY EDUCATION DISTRICT

SECTION 20.01. Subchapter G, Chapter 20, Education Code, is amended by adding
Section 20.9441 to read as follows: -

Sec. 20.9441. LIABILITY INSURANCE COVERAGE. A member of the board of
trustees of a component school district who is designated to serve as a member of the
board of trustees of a county education district and who is covered by a liability
insurance policy obtained by the school district covering the member’s acts and
omissions in the member’s capacity as a school board member is entitled to analogous
liability insurance coverage of the member’s acts and omissions in the member’s
capacity as a member of the board of trustees of the county education district. An
insurance company may not sell liability insurance coverage to a school district
covering the acts and omissions of school board members in their capacity as board
members unless the policy also provides coverage for acts and omissions of a school
board member in the member’s capacity as a member of the board of trustees of a
county education district.

SECTION 20.02. (a) This article takes effect October 1, 1991.
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(b) This article applies only to an insurance policy or contract for liability insurance
coverage for school board members that is delivered, issued for delivery, or renewed on or
after January 1, 1992.

(¢) A policy or contract for liability insurance coverage for school board members that
is not covered by Subsection (b) of this section is subject to the law as it existed
immediately before the effective date of this article, and that law is continued in effect for
that purpose.

ARTICLE 21. CERTAIN CLAIM SETTLEMENT PRACTICES

SECTION 21.01." Section 2, Article 21.21-2, Insurance Code, is amended to read as
follows:

Sec. 2. PROHIBITED PRACTICES. (a) No insurer doing business in this state under
the authority, rules and regulations of this code shall engage in unfair claim settlement
practices. .

(b) Any of the following acts by an insurer shall constitute unfair claim settlement
practices:

(1) [(a)] Knowingly misrepresenting to claimants pertinent facts or policy provisions
relating to coverages at issue;

(2) [()] Failing to acknowledge with reasonable promptness pertinent communica-
tions with respect to claims arising under its policies;

(3) [(e)] Failing to adopt and implement reasonable standards for prompt investiga-
tion of claims arising under its policies;

(4) [(d)] Not attempting in good faith to effectuate prompt, fair, and equitable
settlements of claims submitted in which liability has become reasonably clear;

(5) [¢e)] Compelling policyholders to institute suits to recover amounts due under its
policies by offering substantially less than the amounts ultimately recovered in suits
brought by them;

(6) [€B)] Failure of any insurer to maintain a complete record of all the complaints
which it has received during the preceding three years or since the date of its last
examination by the commissioner, whichever time is shorter. This record shall indicate
the total number of complaints, their classification by line of insurance, the nature of
each complaint, the disposition of these complaints and the time it took to process each
complaint. For the purposes of this subsection, ‘“complaint” means any written
communication primarily expressing a grievance; or

(7) [{&)] Committing other actions which the State Board of Insurance has defined, by
regulations adopted pursuant to the rule-making authority granted it by this Act, as
unfair claim settlement practices.

(¢c) An insurer regulated under this code may not require a claimant, as a
condition of settling a claim, to produce the claimant’s federal income tax returns for
examination or investigation by the insurer unless the claimant is ordered to produce
those tax returns by a court of competent jurisdiction, the claim involves a fire loss,
or the claim involves a loss of profits or income. In addition to committing a
prohibited practice under this article, an insurer who violates this subsection commits
a deceptive trade practice under Subchapter E, Chapter 17, Business & Commerce
Code, and an affected claimant is entitled to remedies under that subchapter.

SECTION 21.02. Section 2(c), Article 21.21-2, Insurance Code, as added by this article,
applies only to an act done on or after the effective date of this Act.

ARTICLE 22. WINDSTORM AND HAIL INSURANCE
SECTION 22.01. Section 8D, Article 21.49, Insurance Code, is amended by adding
Subsection (e) to read as follows:

(e) A policyholder who is insured on September 1, 1991, for an amount higher than
the liability limits prescribed by Subsection (a) of this section may not be required to
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reduce the insurance coverage to an amount lower than the amount in effect on
September 1, 1991. :

ARTICLE 23. RATES FOR INSURANCE ISSUED BY TEXAS CATASTROPHE
PROPERTY INSURANCE POOL

SECTION 23.01. Notwithstanding the date specified in Section 3(c), Article 5.101,
Insurance Code, as added by Section 2.01, Chapter 242, Acts of the 72nd Legislature,
Regular Session, 1991, not later than December 31, 1991, the State Board of Insurance
shall promulgate a benchmark rate applicable only to the setting of rates for insurance
issued by the Texas Catastrophe Property Insurance Pool under Section 8, Article 21.49,
Insurance Code. The benchmark rate shall be otherwise set in the manner provided by
Article 5.101, Insurance Code, as added by Section 2.01, Chapter 242, Acts of the 72nd
Legislature, Regular Session, 1991. The benchmark rate promulgated under this provi-
sion is applicable to rates for insurance issued by the Texas- Catastrophe Property
Insurance Association in accordance with Section 8(h), Article 21.49, Insurance Code, as
amended by Section 11.43, Chapter 242, Acts of the 72nd Legislature, Regular Session,
1991, on and after January 1, 1992. The benchmark rate promulgated under this
provision expires effective the date a benchmark rate is promulgated by the board in
accordance with Section 3(c), Article 5.101, Insurance Code, as added by Section 2.01,
Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991.

SECTION 23.02. This a"rticle takes effect October 1, 1991.

ARTICLE 24. DEDUCTIONS FOR SUPPLEMENTAL BENEFITS
FOR STATE EMPLOYEES

SECTION 24.01. Title 117, Revised Statutes, is amended by adding Article 6813g to
read as follows:

Art. 6813g. DEDUCTIONS FOR SUPPLEMENTAL BENEFITS FOR STATE EM-
" PLOYEES '

Sec. 1. DEFINITIONS. In this article “state agency” means a department, com-
mission, board, office, or other agency of any branch of state government, including
an institution of higher education as defined by Section 61.003, Education Code.

Sec. 2. DEDUCTION AUTHORIZED. In addition to deductions for coverage under
the Texas Employees Uniform Group Insurance Benefits Act (Article 3.50-2, Vernon's
Texas Insurance Code) or other law, an employee of a state agency may authorize in
writing a deduction each pay period from the employee’s salary or wage payment for
coverage of the employee under a supplemental optional benefits program, including
a program of permanent life insurance, catastrophic illness insurance, disability
insurance, or prepaid legal services, that may be made if the program has been
approved by the Employees Retirement System of Texas under Section & of this
article. The written authorization must direct the comptroller or, if applicable, the
appropriate financial officer of an institution of higher education to transfer the
withheld funds to the program designated by the employee. The comptroller or
Sinancial officer shall comply with the direction. '

Sec. 3. ELIGIBLE PROGRAM. The Employees Retirement System of Texas shall
designate supplemental benefit programs that are eligible to receive deductions under
Section 2 of this article and that promote the interests of the state and state agency
employees.

Sec. 4. FORM; DURATION. (a) The payroll deduction must be accomplished in a
form and manner prescribed by the comptroller or the appropriate financial officer
of an institution of higher education.

(b) The employee or the employee’s designee may change or revoke the deduction
authorization by delivering written notice of the change or revocation to the comptrol-
ler or financial officer, as appropriate. The authorization is effective until the date
the comptroller or financial officer receives the notice. The notice must be given in a
Jform and manner prescribed by the comptroller or financial officer.
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Sec. 5. VOLUNTARY PARTICIPATION. v Participation by employees in ‘the pi'o-
gram authorized by this article is voluntary.

Sec. .6... ADMINISTRATIVE FEE. The state may wzthhold Jrom the employee’s
sala'ry or wage payment an administrative fee for makmg the deductwn ‘under this
article. The fee may not exceed ! the actual administrative cost of making the
deduction or the highest fee. charged by the state for making a similar deduction,
whichever amount is less.

ARTICLE 25. EFFECTIVE DATE; .EMERGENCY

SECTION 25.01. ‘Except as otherwise provided. by this Act, this Act takes-ettect
January 1, 1992.

SECTION 25.02. The importance of this legislation and the crowded: condition of the
calendars in both houses create an emergency and an imperative publi¢ neces51ty that the,
constitutional rule’ requiring bills to be read.on three several days in each house ‘e’
suspended, and this rule is hereby suspended, and that this Act'take effect and be in forée
according to its terms, and it is so enacted.

Passed by the House on August 22, 1991: Yeas 128,:Nays 0,1 present,.not voting; ; the

House concurred in Senate amendments to H.B. No. 62 on‘August 25, 1991: “Yeas
132, Nays 1; passed subject to.the provisions:of ‘Article - ll;*Section 49a, of the
Constitution of the State of Texas "passed by the Senate ‘with amendments son.
August 25, 1991: Yeas 29, Nays™ 2; passed subject to'the” provisions of "Article NI,
Section 49a, of the Constitution. of the State of Texas. .,

Approved August 30, 1991.
Effective January 1, 1992, and as otherwise provided in this Act::
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