70th LEGISLATURE—REGULAR SESSION Ch. 979, §1

CHAPTER 979

S.B. No. 1108

AN ACT .
relating to a defendant's right to be represented by counsel in certain criminal proceedings and to the
duties and compensation of appointed counsel.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Chapter 1, Code of Criminal Procedure, is amended by adding Article
1.051 to read as follows:

Art. 1.051. RIGHT TO REPRESENTATION BY COUNSEL. (a) A defendant in a
criminal matter 18 entitled to be represented by counsel in an adversarial judicial
proceeding. The right to be represented by counsel includes the right to consult in
private with counsel sufficiently in advance of a proceeding to allow adequate
preparation for the proceeding.

() For the purposes of this article and Articles 26.04 and 26.05 of this code,
“ndigent” means a person who i3 not financially able to employ counsel.

(¢) An indigent defendant is entitled to have an attorney appointed to represent
him in any adversary judicial proceeding that may result in punishment by confine-
ment and 1n any other criminal proceeding if the court concludes that the interests of
Justice require representation. If an indigent defendant is entitled to and requests
appointed counsel, the court shall appoint counsel to represent the defendant as soon
asg posstble.
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(d) An eligible indigent defendant is entitled to have the trial court appoint an
attorney to represent him in the following appellate and postconviction habeas corpus
matters:

(1) an appeal to a court of appeals;

(2) an appeal to the Court of Criminal Appeals if the appeal is made directly Sfrom
the trial court or if a petition for discretionary review has been granted;

(3) o habeas corpus proceeding if the court concludes that the interests of justice
require representation; and

(4) any other appellate proceeding if the court concludes that the interests of
Justice require representation.

(e) An appointed counsel is entitled to 10 days to prepare for a proceeding but
may waive the preparation time with the consent of the defendant in writing or on
the record in open court. If a nonindigent defendant or an indigent defendant who
has refused appointed counsel in order to retain private counsel appears without
counsel at a proceeding after having been given a reasonable opportunity to retain
counsel, the court, on 10 days’ notice to the defendant of a dispositive setting, may
proceed with the matter without securing a written waiver or appointing counsel,

(0 A defendant may voluntarily and intelligently waive in writing the right to
counsel.

(9) If a defendant wishes to waive his right to counsel, the court shall advise him of
the dangers and disadvantages of self-representation. If the court determines that the
waiver 18 voluntarily and intelligently made, the court shall provide the defendant
with a statement substantially in the following form, which, if signed by the defend-
- ant, shall be filed with and become part of the record of the proceedings:

“I have been advised this day of , 19____, by the (rame of court)
Court of my right to representation by counsel in the trial of the charge pending
against me. I have been further advised that if I am unable to afford counsel, one
will be appointed for me free of charge. Understanding my right to have counsel ap-
pointed for me free of charge if I am not financially able to employ counsel, I wish to
waive that right and request the court to proceed with my case without an attorney
being appointed for me. I hereby waive my right to counsel. (signature of the
defendant)”

(k) A defendant may withdraw a waiver of the right to counsel at any time but is
not entitled to repeat a proceeding previously held or waived solely on the grounds of
the subsequent appointment or retention of counsel. If the defendant withdraws a
waiver, the trial court, in its discretion, may provide the appointed counsel 10 days to
prepare.

SECTION 2. Article 26.04, Code of Criminal Procedure, is amended to read as follows:

Art. 26.04. COURT SHALL APPOINT COUNSEL. (a) Whenever the court deter-
mines [at-an-arraignment-or-at-any-timeprior-to-arraignment] that a defendant [an
aeccused] charged with a felony or a misdemeanor punishable by imprisonment is indigent
or that the interests of justice require representation of a defendant in a criminal
proceeding [ ], the court shall appoint one or more practicing
attorneys to defend him. An attorney appointed under this subsection shall represent
the defendant until charges are dismissed, the defendant is acquitted, appeals are
exhausted, or the attorney is relieved of his duties by the court or replaced by other
counsel.

(®) In determining whether a defendant is indigent, the court shall consider such
JSactors as the defendant’s income, source of income, property owned, outstinding
obligations, necessary expenses, the number and ages of dependents, spousal income,
and whether the defendant has posted or is capable of posting bail. The court may
not deny appotnted counsel to a defendant solely because the defendant has posted or
18 capable of posting bail.

(¢) A defendant who requests a determination of indigency and appointment of
counsel shall:
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(1) complete under oath a questionnaire concerning his Jfinancial resources;

(2) respond under oath to an examination regarding his financial resources by the
judge or magistrate responsible for determining whether the defendant is indigent; or

(8) complete the questionnaire and respond to examinalion by the judge or
magistrate.

(d) Before making a determination of whether a defendant is indigent, the court
shall request the defendant to sign under oath a statement substantially in the
JSollowing form:

“On this day of , 19, I have been advised by the (name of the

court) Court of my right to representation by counsel in the trial of the charge pend-

ing against me. I certify that I am without means to employ counsel of my own
choosing and I hereby request the court to appoint counsel for me. (signature of the
defendant)”

(e) If there is a material change in circumstances after a determination of
indigency or nonmindigency is made, the defendant, the defendant’s counsel, or the
attorney representing the state may move for reconsideration of the determination.

(0 A written or oral statement elicited under this article or evidence derived from
the statement may not be used for any purpose, except to determine the defendant’s
indigency or to impeach the direct testimony of the defendant. This subsection does
not prohibit prosecution of the defendant under Chapter 37, Penal Code. [In-making
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SECTION 3. icle 26.05, Code of Criminal Procedure, is amended to read as follows:
Art. 26.05. COMPENSATION OF COUNSEL APPOINTED TO DEFEND. (a) A
counsel, other than an attorney with a public defender’s office, appointed to represent
a defendant in a criminal proceeding, including a habeas corpus hearing, shall be
reimbursed for reasonable expenses incurred with prior court approval Jor purposes
of investigation and expert testimony and shall be paid a reasonable attorney’s fee for
performing the following services, based on the time and labor required, the complexi-
ty of the case, and the experience and ability of the appointed counsel:

(1) time spent in court making an appearance on behalf of the defendant as
evidenced by a docket entry, time spent in trial, or time spent in a proceeding in
which sworn oral testimony 1s elicited;

(2) reasonable and necessary time spent out of court on the case, supported by any
documentation that the court requires; and

(8) preparation of an appellate brief to a court of appeals or the Court of
Criminal Appeals.

() All payments made under this article shall be paid in accordance with a
schedule of fees adopted by formal action of the county and district criminal court
Judges within each county, except that in a county with only one Jjudge with criminal
Jurisdiction the schedule will be adopted by the administrative Jjudge for that judicial
district.

(¢) Each fee schedule adopted will include a fixed rate, minimum and marimum
hourly rates, and daily rates and will provide a form for reporting the types of
services performed in each one. No payment shall be made under this section until
the form for reporting the services performed is submitted and approved by the court
and i3 in accordance with the fee schedule for that county.

(d) All payments made under this article shall be paid from the general fund of
the county in which the prosecution was instituted or habeas corpus hearing held and
may be included as costs of court.

(e) If the court determines that a defendant has Sfinancial resources that enable
him to offset in part or in whole the costs of the legal services provided, including any
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expenses and costs, the court shall order the defendant to pay the amount that it finds
the defendant is able to pay.

day]
SECTION 4. Chapter 26, Code of Criminal Procedure, is amended by adding Article
26.056 to read as follows:

Art. 26.056. COST OF EMPLOYMENT OF COUNSEL FOR CERTAIN MINORS. If
a juvenile has been transferred to a criminal court under Section 54.02, Family Code,
and if a court appoints counsel for the juvenile under Article 26.04 of this code, the
county that pays for the counsel has a cause of action against a parent or other
person who s responsible for the support of the juvenile and is financially able to
employ counsel for the juvenile but refuses to do so. The county may recover its cost
of payment to the appointed counsel and may recover attorney’s fees necessary to
prosecule the cause of action against the parent or other person.

SECTION 5. This Act takes effect September 1, 1987.

SECTION 6. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several days in each house be
suspended, and this rule is hereby suspended.

Passed the Senate on April 23, 1987, by a viva-voce vote; May 20, 1987, Senate
refused to concur in House amendments and requested appointment of Conference
Committee; May 25, 1987, House granted request of the Senate; May 29, 1987,
Senate adopted Conference Committee Report by a viva-voce vote. Passed the
House, with amendments, on May 15, 1987, by a non-record vote; May 25, 1987,
House granted request of the Senate for appointment of Conference Committee; May
30, 1987, House adopted Conference Committee Report by a non-record vote.

Approved June 19, 1987.
Effective Sept. 1, 1987.
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