70th LEGISLATURE—REGULAR SESSION Ch. 152, §1

CHAPTER 152

H.B. No. 834

AN ACT
relating to the use of a deceased individual's name, voice, signature, photograph, or likeness.
Be it enacted by the Legislature of the State of Texas:

SECTION 1. Title 4, Property Code, is amended by adding Chapter 26 to read as
follows:
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CHAPTER 26. USE OF A DECEASED [(NDIVIDUAL S NAME, VOICE,
SIGNATURE, PHOTOGRAPH, OF LIKENESS

Sec. 26.001. DEFINITIONS. In ihis chapter:

(1) “Photograph’ means a photograph or photographic reproduction, still or
moving, videotape, or live television transmission of an individual in a manner
that allows a person viewing the photograph with (he naked eye lo rcasonably
determine the identity of the individual.

(2) “Property right” mcans the property right created by this chapter.

(3) “Name” means the actual or asswmed name used by an “ndividual which,
when used in conjunction with other information, is intended te identify a particu-
lar person.

(4) “Media enterprise” means a newsvaper. magazine, radio stetion or nelwork,
television station or nmetwork, or cable ielevision system.

Sec. 26.002. PROPERTY RIGHT ESTABLISHED, An individuol has o property
right in the use of the individual’s name, voice, signature, photograph, or Lkeness
after the death of the individual.

Sec. 26.003. APPLICABILITY. This chagpter applics to an individual:

(1) alive on or after September 1, 1987, or who died befere September 1, 1987, but
on or after January 1, 1957; and

(2) whose name, voice, signature, plotograph, or likeness kas commercial value
at the time of his or her death or comes to have conimercial value ¢fter that time.
Sec. 26.004. TRANSFERABILITY. (v} The property rigit s frecly transferable, in

whole or in part, by contract or by means of crust or lestarientary documents.

() The property righi may be transferred before or ajter the death of the individu-
al. .

Sec. 26.005. OWNERSHIP AFTER DEATH OF INDIVIDUAL. (a) Ij the ownership
of the property right of an individual has not been transfecred at or before the death
of the individual, the pronerty right vest: ¢s jollews:

(1) if there is a surviving spouse but there are no survivng children or grand-
children, the entire interest vests in the surviving spouse;

(2) if there is o surviving spouse and swrviving children or grandchildren,
one-half the interest vests in the surviving spouse nnd one-half the irierest vests in
the surviving children or grandchildren;

(3) if there is no surviving spouse, the entire interest vests in the surviving
children of the deceased indwiduol and the surviving children of any deceased
children of the deceased individual; or

(4) if there is no surviving spouse, children, or grandchildren, the entire interest
vests in the surviring parents of the deceased individual.

(b) The intercsts of the deceased individual’s children and grandchildren are
divided among them ond crercisable on ¢ per stirpes hasiz i the manner provided by
Section 43, Texas Probate Code, according to the number of the deceased individual’s
children represented. If there is more than one child of a deceased child of the
deceased individual, the share of a child of a deceased ¢/iild may only be exercised by a
magjority of the children of the deceased child.

(c) If the property right is split among more lhan ene person, those persons who
own more than a one-half interest in the aggregate may exercise the right on beralf of
all persons who own the right.

Sec. 26.006. REGISTRATION OF CLAIM. (a) .\ person who claim: to own a
property right may register that claim with the secretary of state.

(b) The secretary of state shall provide a form jor registration of a cluim under
this section. The form must be verified and must include:

(1) the name and dnte of death of the deceascd individual;
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(9) the name and address of the claimant;
(3) a statement of the basis of the claim; and
(4) o statement of the right claimed.

(c) The secretary of state may microfilm or reproduce by another technique a
document filed under this section and destroy the original document.

(d) A document or a reproduction of a document filed under this section is
admissible in evidence.

(e) The secretary of state may destroy all documents filed under this section after
the 50th anniversary of the date of death of the individual whose property right they
concern.

(0 The fee for filing a claim is $25.

(9) A document filed under this section is a public record.

Sec. 26,007, EFFECT OF REGISTRATION. (a) Registration of a claim is prima
facie evidence of a valid claim to a property right.

(b) A registered claim is superior to a conflicting, unregistered claim wunless a
court invalidates the registered claim.

Sec. 96.008. EXERCISE OF OWNERSHIP FOR FIRST YEAR FOLLOWING
DEATH OF INDIVIDUAL. (a) Except as provided by Subsection (b), for the first year
following the death of the individual a property right may be exercised, if authorized
by la or an appointing court, by the following persons who may be appointed by a
court for the benefit of the estate of the deceased individual:

(1) an independent executor;

(2) an execulor;

(3) an independent administrator;

(4) a temporary or permanent administrator; or
(5) a temporary or permanent guardian.

(b) For the first year following the death of the individual, an owner of a property
right may exercise that right only if the owner registers a valid claim as provided by
Section 26.006.

Sec. 26.009. EXERCISE OF OWNERSHIP AFTER FIRST YEAR FOLLOWING
DEATH OF INDIVIDUAL. After the first year following the death of the individual,
an owner of a property right may exercise that right whether or not the owner has
registered a claim as provided by Section 26.006.

Sec. 26.010. TERMINATION. A property right expires on the first anniversary of
the date of death of the individual if: .

(1) the individual has not transferred the right; and
(2) a surviving person under Section 26.005 does not exist.

Sec. 26.011. UNAUTHORIZED USES. Except as provided by Section 26.012, a
person may not use, without the written consent of a person who may exercise the
property right, a deceased individual’s name, voice, signature, photograph, or likeness
in any manner, including:

(1) in connection with products, merchandise, or goods; or

(9) for the purpose of advertising, selling, or soliciting the purchase of products,
merchandise, goods, or services.

Sec. 26.012. PERMITTED USES. (a) A person may use a deceased individual’s
name, voice, signature, photograph, or likeness in:

(1) a play, book, film, radio program, or television program;
(2) a magazine or newspaper article;
(3) material that is primarily of political or newsworthy value;

(4) single and original works of fine art; or
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() as edverdsevien , 0 cenim oreict anncuncement concerniiig a e ander Lals
subseetion,

(b) A media enterpiise ey wo: 6 docvesed “ndivducl’s vame, coice, stonature,
photograph, or likencss in convectior with tho overage of wous public ajfe.rs, a
sporting event, or o politicc] campaiyn withowi coasent. Loy use other than the
above by o media cnicrorice ol a ceccased ndividuar’s niree. voice, signatire,
phoiegraph, or ficensss shuil pegiive coneent If the materiai consdiiiiirg the use is
tniegrally und dirctly cossecioq wiih commere ol sponsorship or paid odveréising.
No corsent shad o requied [T the use \,,i i deecered individaal’s wome, woice,
stgnature, chotograpn, or (ikeress by o R ‘g torpeise 3 She broodeest or article i
not comme ~cially ~ponsired or docs it cw‘tzm raid adveitisig.

(¢ A porscnm who fe an owner sroemeloyse ¢f ¢ wedia enlerprise, including a
NENBPAPET, MAGG11 e, Talio Stoilon s peancek, telovisicn station or network, coble
television systor, billhoard, o (ransii ad, thei 18 wscd o cdueciising a deceased
individual s name, voico, styroiure, photogrosh, o liiceness ‘n a inanrer not cutico-
vized by this sceticy <5 not Leple g daneges as srevided by this seciion uniess the
person:

(1) knew that the wse cas 1 cutherized by $h's secdinr; ev

%) used the deceased naividriul’s newe, voice, signaie e, phetugraph, or liceness
in a manner prinasly indeided 1o wdvervise or oo neie the aedia oenterprse tlself.
(d) A person rroy wee G decaved fadivilual's weine, coice, vigaature, photograph,
or likencss in any maaner djtcr the .ﬂ,t" aasrrersasy of the date oy the individual’s
death.

Sec. 26.013. TIASILITY FOR UNAUTHORIZED (5K /rz) 4 pcwm. who uses a
deceoscd iwii:.‘-idvu'/ © narie voice, SORObure, . mtqu,/z s rifeoness vi G oainer not
authorized by il maph‘"' ‘e Tiable i ot Dersan oM owns the pro, wrz‘z‘ rght o

1) e GrouRi. OF 0y Crmane: usteaned, as ¢ ros il G the anaianarized v8e,
) i Y

the peron who 0wns /he’ o )vertL right ar £2.0005, whichover 18 grecter;

() the wmowunt of any yyrofits from. the unouthorized use tiar are ottribuible to
that use;

&)

) reasonabls fmrn"y 3 feos and exponses and covi conts ncw @ ia recover-
ing e damane: a0t prof it esteblished by this sectiv.,

the oneount of amy ecemnlcry demages thot wmay be rwarded; and

M) The amowatl v P ayits under S‘uhsrc;’io:z (a)(,:} sy he slablis.ed by a showiny
oF the qross revenue 6 vibutable 1o the wnecithorized use sty any wvenses thai the
porsen who commitled the wwanihorized ase wnay prose

Sce. 26,014, OFTEER RIGHTS NOT ARFEOTED. thic chiaplor Adoee ot aiject a
right @it Individund e have 0 tho use of Lhe individval’s paie, wcice, signature,
photogranh. or lkeness “wppre the death of the tadividnal.

See, 26,615, LYTENSRS TO LIABILITY. A werson shatl woi be Jialle jor damans
under this chopte: j he was ocied in relinnce vn Jre reselis of « grvcbale procesding
gecerning the es'ate of tie dvecosed perecnalii s in queston.

SECTION 2. This Act aXos eftoey Sopreraner 1, 1087,

SECTION 3. The importance of chis lenigluden rud the crseded o adidon of the
calendars in doth 1. ases ereaie an Nner‘pc“ avoand an impecative pooYe nooe Yy thag fre
constitutional mle requirine: Gills ¢ Lo oread on theee sevoral davs i coch noose e
suspended, und (M mule is inoreby cuspendedd

Passed by the House on April 13, 1987, bv a son-record vete; and that the House

concurrac it Sonste i ndnents ¢ HB. Mo, 331 on Muy 11, 19387, by a oiwrecord
vota. Possedt by the Senaie. whh amendimenis, o ey 71387, by o viva-,ooz yote.

Approved May 21, 1087

Effective Sapl. 1. 877,
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