70th LEGISLATURE—REGULAR SESSION Ch. 93, §1

CHAPTER 93

H.B. No. 418

AN ACT
relating to the incorporation, organization, operation, reorganization, and dissolution of certain corpora-
tions; providing a criminal penalty.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Subsections (9)21), Section A, Article 1.02, Texas Business Corporation
Act, are amended to read as follows:

(9) “Treasury shares” means shares of a corporation which have been issued, have
been subsequently acquired by and belong to the corporation, and have not been cancelled
and [er] restored to the status of authorized but unissued shares. Treasury shares shall
be deemed to be “issued” shares but not “outstanding” shares, and shall not be included
in the total assets of a corporation for purposes of determining its “net assels.”
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(10) “Net assets” means the amount by which the total assets of a corporation exceed
the total debts of the corporation.

(11) “Stated capital” means, at any particular time, the sum of:

(2) the par value of all shares of the corporation having a par value that have been
issued{]

(b) the consideration fixed by the corporation in the manner provided by Article 2.15
of this Act [law] for all shares of the corporation without par value that have been issued,
except such part of the consideration that is actually received therefor (which part must
be less than all of that consideration) that the board by resolution adopted no later
than sizty (60) days after the issuance of those shares [as—may-have-been] may have
allocated to [eapital] surplus; [in-a-mannerpermitted-by law,] and

(¢) such amounts not included in paragraphs (a) and (b) of this subsection as have been
transferred to stated capital of the corporation, whether upon the payment of [issue—of
shares-as] a share dividend or upon adoption by the board of directors of a resolution
directing that all or part of surplus be transferred to stated capital [otherwise], minus
all reductions from such sum as have been effected in a manner permitted by law.

(12) “Surplus” means the excess of the net assets of a corporation over its stated
capital.

(13) [“Bsrned

[A6)] “Insolvency” means inability of a corporation to pay its debts as they become
due in the usual course of its business.

(14) [@D] “Consuming assets corporation” means a corporation which is engaged in
the business of exploiting assets subject to depletion or amortization and which elects to
state in its articles [Axticles] of incorporation that it is a consuming assets corporation
and includes as a part of its official corporate name the phrase “a consuming assets
corporation,” giving such phrase equal prominence with the rest of the corporate name on
its financia] statements and certificates representing shares. All its certificates repre-
senting shares shall also contain a further sentence: “This corporation is permitted by law
to pay dividends out of reserves which may impair its stated capital.”

[ 2)“Veorifiod” means-subscribed-and-sworn

\emini h.]

(15) [@9)] “Conspicuous” or “conspicuously”, when prescribed for information appear-
ing on a certificate for shares or other securities, means the location of such information
or use of type of sufficient size, color, or character that a reasonable person against
whom such information may operate should notice it. For example, a printed or typed
statement in capitals, or boldface or underlined type, or in type that is larger than or that
contrasts in color with that used for other statements on the same certificate, is
“conspicuous.”

(16) [€20)] ‘““Certificated shares” means shares represented by instruments in bearer
or registered form. :
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(17) [(2B] “Uncertificated shares” means shares not represented by instruments and
the transfers of which are registered upon books maintained for that purpose by or on
behalf of the issuing corporation.

(18) “Distribution” means a transfer of money or other property (except its own
shares or rights to acquire its own shares), or issuance of indebledness, by o corpora-
tion to its shareholders in the form of:

(a) a dividend on any class or series of the corporation’s outstanding shares;

(b) a purchase or redemption by the corporation, directly or indirectly, of any of
its own shares; or

(c) a payment by the corporation in liquidation of all or a portion of its assets.

(19) “Share dividend” means a dividend by a corporation that is payable in its
own authorized but unissued shares or in treasury shares.

SECTION 2. Sections A and C, Article 2.02, Texas Business Corporation Act, are
amended to read as follows:

A. Subject to the provisions of Sections B and C of this Article, each corporation shall
have power: v

(1) To have perpetual succession by its corporate name unless a limited period of
duration is stated in its articles of incorporation. Notwithstanding the articles of incorpo-
ration, the period of duration for any corporation incorporated before September 6, 1955,
is perpetual if all fees and franchise taxes have been paid as provided by law.

(2) To sue and be sued, complain and defend, in its corporate name.

(3) To have a corporate seal which may be altered at pleasure, and to use the same by
causing it, or a facsimile thereof, to be impressed on, affixed to, or in any manner
reproduced upon, instruments of any nature required to be executed by its proper
officers.

4) To purchase receive, lease, or otherwise acquire, own, hold, improve, use and
otherwise deal in and with, real or personal property, or any interest therein, wherever
situated, as the purposes of the corporation shall require.

(5) To sell, convey, mortgage, pledge, lease, exchange, transfer and otherwise dispose
of all or any part of its property and assets.

(6) To lend money to, and otherwise assist, its employees, officers, and directors if
such a loan or assistance reasonably may be expected to benefit, directly or indirectly, the
lending or assisting corporation.

(1) To purchase, receive, subscribe for, or otherwise acquire, own, hold, vote, use,
employ, mortgage, lend, pledge, sell or otherwise dispose of, and otherwise use and deal
in and with, shares or other interests in, or obligations of, other domestic or foreign
corporations, associations, partnerships, or individuals, or direct or indirect obligations of
the United States or of any other government, state, territory, government district, or
municipality, or of any mstrumentahty thereof

(8) To [When ,~to] purchase or otherwise
acquire its own bonds, debentures, or other ewdences of xts mdebtedness or obligations];
and,] to purchase or otherwise acquire its own unredeemable shares and hold those
acquired shares as treasury shares or cancel or otherwise dispose of those acquired
shares; {shares,] and to redeem or purchase shares made redeemable by the provisions of
its articles of incorporation.

(9) To make contracts and incur liabilities, borrow money at such rates of interest as
the corporation may determine, issue its notes, bonds, and other obligations, and secure
any of its obligations by mortgage or pledge of all or any of its property, franchises, and
income,

(10) To lend money for its corporate purposes, invest and reinvest its funds, and take
and hold real and personal property as security for the payment of funds so loaned or
invested.

(11) To conduct its business, carry on its operations, and have offices and exercise the
powers granted by this Act, within or without this State.
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(12) To elect or appoint officers and agents of the corporation for such period of time
as the corporation may determine, and define their duties and fix their compensation.

(13) To make and alter bylaws, not inconsistent with its articles of incorporation or
with the laws of this State, for the administration and regulation of the affairs of the
corporation.

(14) To make donations for the public welfare or for charitable, scientific, or education-
al purposes.

(15) To transact any lawful business which the board of directors shall find will be in
aid of government policy.

(16) To indemnify directors, officers, employees, and agents of the corporation and to
purchase and maintain liability insurance for those persons [as,—and—te—the—axtent;
ittod by Article 2.02-1of this Act],

(17) To pay pensions and establish pension plans, pension trusts, profit sharing plans,
stock bonus plans, and other incentive plans for all of, or class, or classes of its officers
and employees, or its officers or its employees.

(18) To be an organizer, partner, member, associate, or manager of any partnership,
joint venture, or other enterprise, and to the extent permitted in any other jurisdiction to
be an incorporator of any other corporation of any type or kind.

(19) To cease its corporate activities and terminate its existence by voluntary dissolu-
tion.

(20) Whether included in the foregoing or not, to have and exercise all powers
necessary or appropriate to effect any or all of the purposes for which the corporation is
organized.

C. Nothing contained in this Article shall be deemed to authorize any action in
violation of the Anti-Trust Laws of this State [ isi
theTexas Miscellaneous-Corporation s-Act], as now existing or hereafter amended.

SECTION 3. Sections C, D, E, K, L, and R, Article 2.02-1, Texas Business Corporation
Act, are amended to read as follows:

C. Except to the extent permitted by Section E of this article, a [A] director may not
be indemnified under Section B of this article in respect of [for-obligations-resulting
from] a proceeding:

(1) in which the person is found liable on the basis that personal benefit was
improperly received by him, whether or not the benefit resulted from an action taken in
the person’s official capacity; or

(2) in which the person is found liable to the corporation.

D. The termination of a proceeding by judgment, order, settlement, or conviction, or
on a plea of nolo contendere or its equivalent is not of itself determinative that the person
did not meet the requirements set forth in Section B of this article. A person shall be
deemed to have been found liable in respect of any claim, issue or matter only after
the person shall have been so adjudged by a court of competent jurisdiction after
exhaustion of all appeals therefrom.

E. A person may be indemnified under Section B of this article against judgments,
penalties (including excise and similar taxes), fines, settlements, and reasonable expenses
actually incurred by the person in connection with the proceeding; but if the person is
Jfound liable to the corporation or is found liable on the basis that personal benefit
was improperly received by the person i i
eorperation), the indemnification (1) is limited to reasonable expenses actually incurred by
the person in connection with the proceeding and (2) shall not be made in respect of any
proceeding in which the person shall have been found liable for willful or intentional
misconduct in the performance of his duty to the corporation.

K. Reasonable expenses incurred by a director who was, is, or is threatened to be
made a named defendant or respondent in a proceeding may be paid or reimbursed by the
corporation, in advance of the final disposition of the proceeding end without any of the
determinations specified in Sections F and G of this article, after[+—1)}] the corpora-
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tion receives a written affirmation by the director of his good faith belief that he has met
the standard of conduct necessary for indemnification under this article and a written
undertaking by or on behalf of the director to repay the amount paid or reimbursed if it is
ultimately determined that he has not met those requirements.{;-and .

...... OR-HNae h r

L. The written undertaking required by Section K of this article must be an unlimited
general obligation of the director but need not be secured. It may be accepted without
reference to financia} ability to make repayment. [ inati izati

R. A corporation may purchase and maintain insurance or another arrangement on
behalf of any person who is or was a director, officer, employee, or agent of the
corporation or who is or was serving at the request of the corporation as a director,
officer, partner, venturer, proprietor, trustee, employee, agent, or similar functionary of
another foreign or domestic corporation, partnership, joint venture, sole proprietorship,
trust, employee benefit plan, or other enterprise, against any liability asserted against
him and incurred by him in such a capacity or arising out of his status as such a person,
whether or not the corporation would have the power to indemnify him against that
liability under this article. If the insurance or other arrangement is with a person or
entity that is not regularly engaged in the business of providing insurance coverage,
the insurance or arrangement may provide for payment of a liability with respect to
whick the corporation would not have the power to indemnify the person only if
including coverage for the additional liability has been approved by the shareholders
of the corporation. Without limiting the power of the corporation to procure or
maintain any kind of insurance or other arrangement, a corporation may, for the
benefit of persons indemnified by the corporation, (1) create a trust fund; (2)
establish any form of self-insurance; (3) secure its indemnity obligation by grant of a
security interest or other lien on the assets of the corporation; or (4) establish a
letter of credit, guaranty, or surety arrangement. The insurance or other arrange-
ment may be procured, maintained, or established within the corporation or with any
insurer or other person deemed appropriate by the board of directors regardless of
whether all or part of the stock or other securities of the insurer or other person are
owned in whole or part by the corporation. In the absence of fraud, the judgment of
the board of dirvectors as to the terms and conditions of the insurance or other
arrangement and the identity of the insurer or other person participating in on
arrangement shall be conclusive and the insurance or arrangement shall not be
voidable and shail not subject the directors approving the insurance or arrangement
to liability, on any ground, regardless of whether directors participating in the
approval are beneficiaries of the insurance or arrangement.

SECTION 4. Section B, Article 2.10-1, Texas Business Corporation Act, is amended to
read as follows:

B. The statement required by this article shall be signed [and—verified] by the
registered agent, or, if said agent is a corporation, by an officer [: i
¥iee-president] of such corporate agent on its behalf. If the registered agent is simulta-
neously filing statements as to more than one corporation, each such statement may
contain facsimile signatures in the execution. The original and one copy of the statement
shall be delivered to the Secretary of State. If the Secretary of State finds that such
statement conforms to the provisions of this Act, he shall:

(1) Endorse on the original and the copy the word “Filed,” and the month, day, and
year of the filing thereof.

(2) File the original in his office.
(8) Return the copy to such registered agent.

SECTION 5. Section B, Article 2.12, Texas Business Corporation Act, is amended to
read as follows:
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B. Without being limited to the authority herein contained, a corporation, when so
provided in its articles of incorporation, may issue shares of preferred or special classes:

(1) Subject to the right of the corporation to redeem all or part of those [any] shares
[having a-liquidation-preference-at-the p ice-fixed-by thearticles-of-incorporation-for-the
redemption-thereof].

(2) Entitling the holders thereof to cumulative, noncumulative, or partially cumulative
dividends.

(3) Having preference over any other class or classes of shares as to the payment of
dividends.

(4) Having preference in the assets of the corporation over any other class or classes
of shares upon the voluntary or involuntary liquidation of the corporation.

(5) Convertible into shares of any other class or into shares of any series of the same
or any other class, except a class having prior or superior rights and preferences as to
dividends or distribution of assets upon liquidation, but shares without par value shall not
be converted into shares with par value unless that part of the stated capital of the
corporation represented by such shares without par value is, at the time of conversion, at
least equal to the aggregate par value of the shares into which shares without par value
are to be converted or the amount of any such deficiency is transferred from surplus to
stated capital.

SECTION 6. Section A, Article 2.13, Texas Business Corporation Act, is amended to
read as follows:

A. If the articles of incorporation so provide, the shares of any preferred or special
class may be divided into and issued in series. If the shares of any such class are to be
issued in series, then each series shall be so designated as to distinguish the shares
thereof from the shares of all other series and classes. Any or all of the series of any
such class and the variations in the relative rights and preferences as between different
series may be fixed and determined by the articles of incorporation. Any of the designa-
tions, preferences, limitations, or relative rights, including the voting rights, of any series
of shares may be dependent upon facts ascertainable outside the articles of incorporation,
provided that the manner in which such facts shall operate upon the designations,
preferences, limitations, and relative rights, including voting rights, of such series of
shares is clearly and expressly set forth in the articles of incorporation. The articles of
incorporation may provide that the relative rights and preferences of shares of the same
class may vary between series in any and all respects, in which case shares of the same
class need not be identical so long as all shares of the same series are identical in all
respects. The articles of incorporation may also provide that the relative rights and
preferences of shares of the same class may vary between series only in certain specified
respects, in which case shares of the same class shall be identical except in such specified
respects. In all other cases, all shares of the same class shall be identical except as to the
following relative rights and preferences, as to which there may be variations between
different series:

(1) The rate of dividend payable with respect to shares of such series and the dates,
terms, and other conditions on which such dividends shall be payable.

(2) The nature of the dividend payable with respect to shares of such series as
cumulative, noncumulative, or partially cumulative.

(8) The price at and the terms and conditions on which shares may be redeemed.

(4) The amount payable upon shares in event of involuntary liquidation.

(5) The amount payable upon shares in event of voluntary liquidation.

(6) Sinking fund provisions for the redemption or purchase of shares.

() The terms and conditions on which shares may be converted, if the shares of any
series are issued with the privilege of conversion.

(8) Voting rights.

(9) Repurchase obligations of the corporation with respect to the shares of each series,
subject, however, to the limitations of Article 2.38 [2:03] of this Act.
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SECTION 7. Section A, Article 2.19, Texas Business Corporation Act, is amended to
read as follows:

A. A corporation shall deliver certificates representing shares to which shareholders
are entitled, or the shares of a corporation may be uncertificated shares. Unless
otherwise provided by the articles of incorporation or bylaws, the board of directors of a
corporation may provide by resolution that some or all of any or all classes and series of
its shares shall be uncertificated shares, provided that such resolution shall not apply to
shares represented by a certificate until such certificate is surrendered to the corporation.
Certificates representing shares shall be signed by such officer or officers as the bylaws
of the corporation shall prescribe, and may be sealed with the seal of the corporation or a
facsimile thereof. The signatures of such officer or officers as the bylaws of the
corporatxon shall prescnbe upon a certlflcate may be facsxmxles[,—l-f—the-eemﬁeate-;s

: cor] oratio n]. In case any offlcer who
has s1gned or whose facs1m1]e s1gnature has been placed upon such certificate shall have
ceased to be such officer before such certificate is issued, it may be issued by the
corporation with the same effect as if he were such officer at the date of its issuance.

SECTION 8. Article 2.22, Texas Business Corporation Act, is amended by adding
Section G to read as follows:

G. When shares are registered opn the books of a corporation in the names of two or
more persons as joint owners with the right of survivorship, after the death of a joint
owner and before the time that the corporation receives actual written notice that
parties other than the surviving joint owner or owners claim an interest in the shares
or any distributions thereon, the corporation may record on its books and otherwise
effect the transfer of those shares to any person, firm, or corporation (including that
surviving joint owner individually) and pay any distributions made in respect of
those shares, in each case as if the surviving joint owner or owners were the absolute
owners of the shares. A corporation permitting such a transfer by and making any
distribution to such a surviving joint owner or owners before the receipt of written
notice from other parties claiming an interest in those shares or distributions is
discharged from all liability for the transfer or payment so made; provided, however,
that the discharge of the corporation from liability and the transfer of full legal and
equitable title of the shares in no way affects, reduces, or limits any cause of action
existing in favor of any owner of an interest in those shares or distributions against
the surviving owner or owners.

SECTION 9. Article 2.23, Texas Business Corporation Act, is amended to read as
follows:

Art. 223, BYLAWS. A, The mmal bylaws of a corporatlon shall be adopted by lts
board of dlrec'oors [The—pe Lo : :

The bylaws may contam any provmmns for the regulatxon and management of the affau-s
of the corporation not inconsistent with law or the articles of incorporation.

B. A corporation’s board of directors may amend or repeal the corporation’s
bylaws, or adopt new bylaws, unless:

(1) the articles of incorporation or this Act reserves the power exclusively to the
shareholders in whole or part; or

(2) the shareholders in amending, repealing, or adopting a particular bylaw
expressly provide that the board of directors may not amend or repeal that bylaw.

C. Unless the articles of incorporation or a bylaw adopted by the shareholders
provides otherwise as to all or some portion of a corporation’s bylaws, a corporation’s
shareholders may amend, repeal, or adopt the corporation’s bylaws even though the
bylaws may also be amended, repealed, or adopted by its board of directors.

SECTION 10. Section C, Article 2.24, Texas Business Corporation Act, is amended to
read as follows:
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C. Special meetmgs of the shareholders may be called (1) by the pres1dent the board
of directors, [the : : Litle : the
meetings,] or such other person or persons as may be authonzed in the artxcles of
incorporation or the bylaws or (2) by the holders of at least ten (10) percent of all the
shares entitled to vote at the proposed special meeting, unless the articles of incorpo-
ration provide for a number of shares greater than or less than ten (10) percent, in
which event special meetings of the shareholders may be called by the holders of at
least the percentage of shares so specified in the articles of incorporation, but in no
event shall the articles of incorporation provide for a number of shares greater than
Sifty (50) percent. If not otherwise stated in or fixed in accordance with the bylaws of
the corporation, the record date for determining shareholders entitled to call a special
meeting is the date the first shareholder signs the motice of that meeting. Onily
business within the purpose or purposes described in the motice required by Article
2.25 of this Act may be conducted at a special meeting of the shareholders.

SECTION 11. Article 2.25, Texas Business Corporation Act, is amended to read as
follows:

Art. 225, NOTICE OF SHAREHOLDERS' MEETINGS. A. Written or printed
notice stating the place, day and hour of the meeting and, in case of a special meeting, the
purpose or purposes for which the meeting is called, shall be delivered not less than ten
(10) nor more than sixty (60) [fifty{(50)] days before the date of the meeting, either
personally or by mail, by or at the direction of the president, the secretary, or the officer
or person calling the meeting, to each shareholder of record entitled to vote at such
meeting. If mailed, such notice shall be deemed to be delivered when deposited in the
United States mail addressed to the shareholder at his address as it appears on the stock
transfer books of the corporation, with postage thereon prepaid.

B.  Any notice required to be given to any shareholder, under any provision of this
Act or the articles of incorporation or bylaws of any corporation, need not be given to
the shareholder if (1) notice of two consecutive annual meetings and all notices of
meetings held during the period between those annual meetings, if any, or (2) all
(but in no event less than two) payments (if sent by first class mail) of distributions or
interest on securities during a 12-month period have been mailed to that person,
addressed at his address as shown on the records of the corporation, and have been
returned undeliverable. Any action or meeting taken or held without notice to such
a person shall have the same force and effect as if the notice had been duly given and,
if the action taken by the corporation is reflected in any articles or document filed
with the Secretary of State, those articles or that document may state that notice was
duly given to all persons to whom notice was required to be given. If such a person
delivers to the corporation a writlen notice setting forth his then current address, the
requirement that notice be given to that person shall be reinstated.

ISECTION 12. Article 2.26, Texas Business Corporation Act, is amended to read as
follows:

Art. 2.26. CLOSING OF TRANSFER BOOKS AND [EIXING] RECORD DATE. A.
For the purpose of determining shareholders entitled to notice of or to vote at any
meeting of shareholders or any adjournment thereof, or entitled to receive a distribution
by a corporation (other than a distribution involving a purchase or redemption by the
corporation of any of its own shares) or a share dividend [payment-of-any dividend], or
in order to make a determination of shareholders for any other proper purpose, the board
of directors of a corporation may provide that the stock transfer books shall be closed for
a stated period but not to exceed, in any case, sixty (60) [£fifty(50)] days. If the stock
transfer books shall be closed for the purpose of determining shareholders entitled to
notice of or to vote at a meeting of shareholders, such books shall be closed for at least
ten (10) days immediately preceding such meeting. In lieu of closing the stock transfer
books, the bylaws, or in the absence of an applicable bylaw the board of directors, may fix
in advance a date as the record date for any such determination of shareholders, such
date in any case to be not more than sixty (60) [fifty(50)] days and, in the case of a
meeting of shareholders, not less than ten (10) days, prior to the date on which the
particular action{;] requiring such determination of shareholders is to be taken. If the
stock transfer books are not closed and no record date is fixed for the determination of
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shareholders entitled to notice of or to vote at a meeting of shareholders, or shareholders
entitled to receive a distribution (other than a distribution involving a purchase or
redemption by the corporation of any of its own shares) or a share dividend

ivi ], the date on which notice of the meeting is mailed or the date on which the
resolution of the board of directors declaring such distribution or share dividend is
adopted, as the case may be, shall be the record date for such determination of
shareholders. When a determination of shareholders entitled to vote at any meeting of
shareholders has been made as provided in this Article, such determination shall apply to
any adjournment thereof except where the determination has been made through the
closing of stock transfer books and the stated period of closing has expired.

B. Distributions of cash or property (tangible or intangible) made or payable by
any corporation, whether in liquidation or from earnings, profits, assets, or capital,
including all distributions that were payable but not paid to the registered owner of
the shares, his heirs, successors, or assigns but that are now being held in suspense by
the corporation or that were paid or delivered by it into an escrow account or to a
trustee or custodian, shall be payable by the corporation, escrow agent, trustee, or
custodian to the person registered as owner of the shares in the corporation’s stock
transfer books as of the record date determined for that distribution as provided in
Section A of this Article, his heirs, successors, or assigns. The person in whose name
the shares are or were registered in the stock transfer books of the corporation as of
the record date shall be deemed to be the owner of the shares registered in his name at
that time. No corporation nor any of its officers, directors, or agents shall be under
any liability for making such a distribution to a person in whose name shares were
registered in the stock transfer books as of the record date or to the heirs, successors,
or assigns of the person, even though the person, or his heirs, successors, or assigns,
may not possess a certificate for shares.

SECTION 13. Section C, Article 2.29, Texas Business Corporation Act, is amended to
read as follows:

C. A shareholder may vote either in person or by proxy executed in writing by the
shareholder or by his duly authorized attorney in fact. No proxy shall be valid after
eleven (11) months from the date of its execution unless otherwise provided in the proxy.
A proxy shall be revocable unless the prozy form conspicuously states that the proxy i8
irrevocable and the proxy is coupled with an interest. Proxies coupled with an
interest include the appointment as proxy of:

(1) a pledgee;

(2) a person who purchased or agreed to purchase, or owns or holds an option to
purchase, the shares; )

(3) a creditor of the corporation who extended it credit under terms requiring the
appointment;

(4) an employee of the corporation whose employment contract requires the ap-
pointment; or

(5) a party to a voting agreement created under Section B, Article 2.30, of this Act
[expressiyprovided-thereinto-be irrevocable-and-unloss—otherwise-made-irrevocableb
law].

SECTION 14. Article 2.0, Texas Business Corporation Act, is amended to read as

follows:

Art. 2.30. VOTING TRUSTS AND VOTING AGREEMENTS. A. Any number of
shareholders of a corporation may create a voting trust for the purpose of conferring
upon a trustee or trustees the right to vote or otherwise represent their shares,for-a
period-of not-to-exceed-ten(10)-years,] by entering into a written voting trust agreement
specifying the terms and conditions of the voting trust, by depositing a counterpart of the
agreement with the corporation at its registered office, and by transferring their shares
to such trustee or trustees for the purposes of the agreement. The counterpart of the
voting trust agreement so deposited with the corporation shall be subject to the same
right of examination by a shareholder of the corporation, in person or by agent or
attorney, as are the books and records of the corporation, and shall be subject to
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examination by any holder of a beneficial interest in the voting trust, either in person or
by agent or attorney, at any reasonable time for any proper purpose.

B. Any number of shareholders may enter into a voting agreement in writing for the
purpose of voting their shares as a unit, in the manner prescribed in the agreement, on
any matter submitted to a vote at a meeting of the shareholders [for—a—period-net
oxceoding ten(10) vears-from-the date-of the-oxecution-of the-agreement]. A counterpart
of the agreement shall be deposited with the corporation at its principal office and shall
be subject to the same right of examination by a shareholder of the corporation, in person
or by agent or attorney, as are the books and records of the corporation. Each certificate
representing shares held by the parties to the agreement shall contain a statement that
the shares represented by the certificate are subject to the provisions of a voting
agreement, a counterpart of which has been deposited with the corporation at its principal
office. Upon such deposit of the counterpart of the agreement and endorsement of the
prescribed statement upon the certificates representing shares, the agreement shall be
specifically enforceable in accordance with the principles of equity.

SECTION 15. Article 2.38, Texas Business Corporation Act, is amended to read as
follows:

Art. 2.38. DISTRIBUTIONS [BIMIDENDS). A. The board of directors of a corpora-
tion may authorize and the corporation may make distributions subject to any
restrictions in its articles of incorporation and to the limitations set forth in Section
B of this Article.

B. A distribution may not be made by a corporation if:

(1) after giving effect to the distribution, the corporation would be insolvent; or

(2) the distribution exceeds the surplus of the corporation.

C. Notwithstanding the limitation set forth in Subsection (2) of Section B of this
Article, if the net assets of a corporation are not less than the amount of the proposed
distribution:

(1) the corporation may make a distribution involving a purchase or redemption
of any of its own shares if the corporation is an open-end investment company,
registered as such under the Federal Investment Company Act of 1940 (15 U.S.C.A.
Sec. 80a-1 (1986)), and its articles of incorporation provide in effect that it may
purchase its own shares out of stated capital;

(2) the corporation may make a distribution involving a purchase or redemption
of any of its own shares if the purchase or redemption is made by the corporation to:

(a) eliminate fractional shares;

(b) collect or compromise indebtedness owed by or to the corporation;

(¢) pay dissenting shareholders entitled to payment for their shares under this Act;
or

(d) effect the purchase or redemption of redeemable shares in accordance with this
Act; and

(3) the corporation may make a distribution not involving a purchase or redemp-
tion of any of its own shares if the corporation is a consuming assets corporation.

D. Notwithstanding the limitations set forth in Section B of this Article, the
corporation may make distributions pursuant to Article 6.04 of this Act.

E. A corporation’s indebtedness to a shareholder incurred by reason of a distribu-
tion made in accordance with this Article shall be at parity with the corporation’s

indebtedness to its general, unsecured creditors, except to the extent the indebtedness
is subordinated, or payment of that indebtedness is secured, by agreement. [The

212



70th LEGISLATURE—REGULAR SESSION Ch. 93, § 16

SECTION 16. Part 2, Texas Business Corporation Act, is amended by adding Articles
2.38-1, 2.38-2, 2.38-3, and 2.38-4 to read as follows:
Art. 2.98-1. SHARE DIVIDENDS. A. The board of directors of a corporation may

authorize and the corporation may pay share dividends subject to any restrictions in
its articles of incorporation and to the limitations set forth in this Article.

B. A share dividend payable in authorized but unissued shares may not be paid by
a corporation if the surplus of the corporation is less than the amount required by
this Article to be transferred to stated capital at the time that share dividend is paid.

C. If a share dividend is payable in authorized but unissued shares having a par
value, those shares shall be issued at the par value and at the time that share dividend
is paid an amount of surplus designated by the board of directors not less than the
aggregate par value of the shares to be issued as a share dividend shall be transferred
to stated capital.

D. If a share dividend is payable in authorized but unissued shares without par
value, those shares shall be issued at the value fixed by resolution of the board of
directors adopted at the time the share dividend is authorized, and at the time the
share dividend is paid an amount of surplus equal to the aggregate value so fixed in
respect of those shares shall be transferred to stated capital.

E. A share dividend payable in shares of any class may not be paid to the holders
of shares of any other class unless the articles of incorporation so provide or unless
the payment is authorized by the affirmative vote or the written consent of the holders
of at least a majority of the outstanding shares of the class in which the payment is to
be made.
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Art. 2.98-2. SPLIT-UP OR DIVISION WITHOUT STATED CAPITAL INCREASE.
A split-up or division of the issued shares of any class of a corporation into a greater
number of shares of the same class without increasing the stated capital of the
corporation does not constitute a share dividend or a distribution.

Art. 2.38-3. DETERMINATION OF NET ASSETS, STATED CAPITAL, AND SUR-
PLUS. A. Determinations of the net assets, stated capital, and surplus of a corpora-
tion, and each of their components, may be based on:

(1) financial statements of the corporation, including without limitation financial
statements that include subsidiary corporations or other corporations accounted for
on a consolidated basis or on the equity method of accounting, that present the
financial condition of the corporation in accordance with generally accepted account-
ing principles;

(2) financial statements prepared on the basis of accounting used to file the
corporation’s federal income tax return or any other accounting practices and
principles that are reasonable in the circumstances;

(3) financial information, including without limitation condensed or summary
financial statements, that is prepared on a basis consistent with the financial
statements referred to in Subsections (1) and (2) of this section;

(4) a fair valuation or information from any other method that is reasonable in
the circumstances; or

(5) any combination of the statements, valuations, or information authorized by
this section.

B.  Section A of this Article and the determinations made in accordance therewith
do not apply to the calculation of the Texas franchise tax or any other tax imposed on
corporations under the laws of this state.

Art. 2.38~4. DATE OF DETERMINATION OF SURPLUS. A. In the case of a
distribution by a corporation or the payment of a share dividend, the surplus of the
corporation shall be determined, and the determination whether the corporation
would be insolvent after giving effect to the distribution shall be made:

(1) on the date that action is authorized by the board of directors if the action is
taken on or before the 120th day after the date of authorization;

(2) if the action is taken after the 120th day after the date of authorization and the
board of directors designates a date, within 120 days before the date the action is
taken, on which the determination is to be made, on the date so designated by the
board of directors; or

(3) if the action is taken after the 120th day after the date of authorization and the
board of directors does not make the designation described by Subsection (2) of this
section, on the date the action is taken.

B. For the purposes of this Article, a distribution that involves the incurrence by a
corporation of any indebtedness or deferred payment obligation is deemed to have
been made on the date the indebtedness or obligation is incurred.

SECTION 17. Article 2.41, Texas Business Corporation Act, is amended to read as
follows:

Art. 241,  LIABILITY OF DIRECTORS AND SHAREHOLDERS IN CERTAIN
CASES. A. In addition to any other liabilities imposed by law upon directors of a
corporation:

(1) Directors of a corporatmn who vote for or assent to a dzs[r?butzon by the
corporation [the-declaration—o Q . a

sonperauen—to—i-ts-bhamholde:s] that on the date of that vote or assent vxolates Artzcle
2.98 [the—provisions] of this Act, or any restrictions contained in the artlcles of incorpo-
ration, shall be jointly and severally liable to the corporation for the amount by which the
distributed amount exceeds the amount that could have been distributed without
violating Article 2.38 of this Act or the restrictions contained in the articles of
incorporation; provided that a director shall have no liability for the excess amount,
or any part of that excess, if on any date after the date of the vote or assent
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authorizing the distribution, a distribution of that cxcess or that part cowld have been

made without violating Article 2.38 [ did;

orpo on 0 he—a1moun s g hlean n the AN Imen

(2) [(8)] If the corporation shall commence business before it has received for the
issuance of shares consideration of the value of at least One Thousand Dollars ($1,000),
consisting of money, labor done, or property actually received, the directors who assent
thereto shall be jointly and severally liable to the corporation for such part of the required
consideration as shall not have been received before commencing business, but such
liability shall be terminated when the corporation has actually received the required
consideration for the issuance of shares.

(3) An action may not be brought against a director for liability imposed by this
section after two years after the date on which the act alleged to give rise to the
liability occurred. [(6)—In-the eventof the insolvency of a oration—direeto ho

O nea 3.0 a a SH N B4 Rents l': ave 3 a1 al -

B. A director of a corporation who is present at a meeting of its board of directors at
which action on any corporate matter is taken shall be presumed to have assented to the
action taken unless his dissent shall be entered in the minutes of the meeting or unless he
shall file his written dissent to such action with the person acting as the secretary of the
meeting before the adjournment thereof or shall forward such dissent by registered mail
to the secretary of the corporation immediately after the adjournment of the meeting.
Such right to dissent shall not apply to a director who voted in favor of such action.

C. A director shall not be liable under Subsection [subsections] (1)[~2)}-or-(3)] of
Section A of this Article if, in the exercise of ordinary care, he relied and acted in good
faith upon financial statements or other information of the corporation represented to him
to be correct in all material respects by the president or by the officer of such corporation
having charge of its books of account, or reported by an independent public or certified
public accountant or firm of such accountants to present fairly the financial position of
such corporation, nor shall a director [he] be so liable if, in the exercise of ordinary care

1 Tex.Sess.Laws Bd. Vol. '87—23 21 5
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and in good falth in votmg for or assentmg to a dzstnbutwn by the corporation
o " o aay-such-d or-distribution], he considered

the assets to be of thelr book value

D. A director shall not be liable for any claims or damages that may result from his
acts in the discharge of any duty imposed or power conferred upon him by the corporation
if, in the exercise of ordinary care, he acted in good faith and in reliance upon the written
opinion of an attorney for the corporation.

E. A director against whom a claim shall be asserted under thlS Artxcle for a
distribution made by the corporation [the ent dividend-er-oth steib
], and who shall be held hable thereon shall be entltled to
contribution from the shareholders who accepted or received such distribution [dividend
or-assets] knowing such [dividend-ox] distribution to have been made in violation of this
Article, in proportion to the amounts received by them, respectively.

F. A director found liable with respect to a claim shall be entitled to contribution
as appropriate to achieve equzty from each of the other dzrectors wko are lzable with
respect to that clazm > cla he-asserted-underthis-Article sha -be

..
SECTION 18. Article 3.01, Texas Business Corporation Act, is amended to read as
follows:

Art. 3.01. INCORPORATORS. A. Any natural person of the age of eighteen (18)
years or more, or any partnership, corporation, association, trust, or estate (without
regard to place of residence, domicile, or organization) may act as an incorporator of a
corporation by signing [and-venf-)qﬂg] the articles of incorporation for such corporation
and by delivering the original and a copy of the articles of incorporation to the Secretary
of State.

SECTION 19. Section A, Article 3.02, Texas Business Corporation Act, is amended to
read as follows:

A. The articles of incorporation shall set forth:
(1) The name of the corporation;
(2) The period of duration, which may be perpetual;

(3) The purpose or purposes for which the corporation is organized which may be
stated to be, or to include, the transaction of any or all lawful business for which
corporations may be incorporated under this Act;

(4) The aggregate number of shares which the corporation shall have authority to
issue; if such shares are to consist of one class only, the par value of each of such shares,
or a statement that all of such shares are without par value; or, if such shares are to be
divided into classes, the number of shares of each class, and a statement of the par value
of the shares of each class or that such shares are to be without par value;

(5) If the shares are to be divided into classes, the deSIgnatlon of each class and
statement of the preferences, limitations, and relatlve rights in respect of the shares of
each class;

(6) If the corporation is to issue the shares of any preferred or special class in series,
then the designation of each series and a statement of the variations in the relative rights
and preferences as between series insofar as the same are to be fixed in the articles of
incorporation, and a statement of any authority to be vested in the board of directors to
establish series and fix and determine the variations in the relative rights and preferences
as between series;

(7) A statement that the corporation will not commence business until it has received
for the issuance of shares consideration of the value of a stated sum which shall be at
least One Thousand Dollars ($1,000.00), consisting of money, labor done, or property
actually received;

(8) Any provision limiting or denying to shareholders the preemptive right to acquire
additional or treasury shares of the corporation;
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(9) If a corporation elects to become a close corporation in conformance with Part
Twelve of this Act, any provision (a) required or permitted by this Act to be stated in the
articles of incorporation of a close corporation, but not in the articles of incorporation of
an ordinary corporation, (b) contained or permitted to be contained in a shareholders’
agreement in conformance with Part Twelve of this Act which the incorporators elect to
set forth in articles of incorporation, or (c) that makes a shareholders’ agreement in
conformance with Part Twelve of this Act part of the articles of incorporation of a close
corporation in the manner prescribed in Section F, Article 2.22 of this Act, but any such
provision, other than the statement required by Section A, Article 12.11 of this Act, shall
be preceded by a statement that the provision shall be subject to the corporation
remaining a close corporation in conformance with Part Twelve of this Act;

(10) Any provision, not inconsistent with law, including any provision which under this
Act is required or permitted to be set forth in the bylaws, which the incorporators elect to
set forth in the articles of incorporation for the regulation of the internal affairs of the
corporation;

(11) The street address of its initial registered office and the name of its initial
registered agent at such address;

(12) The number of directors constituting the initial board of directors and the names
and addresses of the person or persons who are to serve as directors until the first annual
meeting of shareholders or until their successors be elected and qualify, or, in the case of
a close corporation that, in conformance with Part Twelve of this Act, is to be managed in
some other manner pursuant to a shareholders’ agreement by the shareholders or by the
persons empowered by the agreement to manage its business and affairs, the names and
addresses of the person or persons who, pursuant to the shareholders’ agreement, will
perform the functions of the initial board of directors provided for by this Act;

(13) The name and address of each incorporator.

SECTION 20. Section D, Article 4.07, Texas Business Corporation Act, is amended to
read as follows: i

D. Such restated articles of incorporation shall be executed on behalf of the corpora-
tion by an officer. If no shares have been issued, however, and the restated articles of
incorporation are adopted by the board of directors, the restated articles of incorpo-
ration may be executed on behalf of the corporation by a majority of the directors. The
original and a copy of the restated articles of incorporation shall be delivered to the
Secretary of State. If the Secretary of State finds that the restated articles of incorpo-
ration conform to law, he shall, when the appropriate filing fee is paid as required by law:

(1) Endorse on the original and the copy the word “Filed,” and the month, day, and
year of the filing thereof.

(2) File the original in his office.

(3) Issue a restated certificate of incorporation to which he shall affix the copy.

SECTION 21. Section A, Article 4.08, Texas Business Corporation Act, is amended to
read as follows:

A. A corporation may at any time, subject to Article 2.38 of this Act and to the
provisions of its [the] articles of incorporation, proceed, by resolution of its board of
directors, to redeem any or all outstanding shares subject to redemption. If less than all
such shares are to be redeemed, the shares to be redeemed shall be selected for
redemption in accordance with the provisions in the articles of incorporation, or, in the
absence of such provisions therein, may be selected ratably or by lot in such manner as
may be prescribed by resolution of the board of directors. Such redemption shall be
effected by call and written or printed notice in the following manner:

(1) The notice of redemption of such shares shall set forth: ‘

(a) The class or series of shares or part of any class or series of shares to be
redeemed.

(b) The date fixed for redemption.

(¢) The redemptive price.
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{(d) The place at which the shareholders may obtain payment of the redemptive price
and, in the case of holders of certificated shares, upon surrender of their respective share
certificates.

(2) The notice shall be given to each holder of redeemable shares being called, either
personally or by mail, not less than twenty (20) nor more than sixty (60) [fifty-(50)] days
before the date fixed for redemption. If mailed, such notice shall be deemed to be
delivered when deposited in the United States mail addressed to the shareholder at his
address as it appears on the stock transfer book of the corperation, with postage thereon
prepaid.

. SECTION 22. Article 4.13, Texas Business Corporation Act, is amended to read as
ollows:

Art. 4.13. SPECIAL PROVISIONS RELATING TO SURPLUS AND RESERVES. 4
corporation may, by resolution of its board of directors, create a reserve or reserves
out of its surplus or designate or allocate any part or all of surplus in any manner
Jor any proper purpose or purposes, and may increase, decrease, or abolish any such
reserve, designation, or allocation in the same manner. [A—Thesurpluscreated-by

SECTION 23. Article 4.14, Texas
follows:

Art. 414, AMENDMENT OF ARTICLES, MERGER, CONSOLIDATION, AND DIS-
SOLUTION PURSUANT TO FEDERAL [QEINCORPORATION-IN] REORGANIZA-
TION PROCEEDINGS

A. Authorization. A corporation being reorganized under a federal statute may
do any of the following without action by or notice to its board of directors or
shareholders in order to carry out a plan of reorganization ordered or decreed by a
court of competent jurisdiction under the federal statute:

(1) amend or restate its articles of incorporation if the articles after amendment
or restatement contain only provisions required or permitted in articles;

(2) merge or consolidate with one or more other corporations; or
(3) dissolve. '

B. Procedure for Corporation Being Reorganized. The individual or individuals
designated by the court shall sign on behalf of a corporation that is being reorganized:

(1) articles of amendment or restated articles of incorporation setting forth:

(a) the name of the corporation;

(b) the text of each amendment or the restatement approved by the court,

(c) the date of the court’s order or decree approving the articles of amendment or
restatement,

(d) the court, file name, and case number of the reorganization proceeding in
which the order or decree was entered; and

(e) a statement that the court had jurisdiction of the proceeding under federal
statute; or
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(2) articles of merger or consolidation setting forth:

(@) the name of the corporation;

(b) the text of the part of the plan of reorganization that contains the plan of
merger or consolidation approved by the court, which shall include the information
required in Article 5.01B, 5.02B, 5.07B, or 5.16B of this Act but need not include the
resolution of the board of directors referred to in Article 5.16B(3) of this Act;
(c) the date of the court’s order or decree approving the plan of merger or
consolidation;

(d) the court, file name, and case number of the reorganization proceeding in
which the order or decree was entered; and

(e) a statement that the court had jurisdiction of the proceeding under federal
statute; or

() articles of dissolution setting forth:

(a) the name of the corporation;

(®) the information required in Article 6.06 of this Act;

(c) the date of the court’s order or decree approving the articles of dissolution;

(d) the court, file name, and case number of the reorganization proceeding in
which the order or decree was entered; and

(e) a statement that the court had jurisdiction of the proceeding under federal
statute.

C. Procedure for Merging Corporation Not Being Reorganized. When a corpora-
tion that is not being reorganized merges or consolidates pursuant to a plan of
reorganization with o corporation that is being reorganized:

(1) Articles 5.01, 5.02, 5.03, 6.07, 5.11, 5.12, and 5.13 of this Act apply to the
corporation that is not being reorganized to the same extent they would apply if it
were merging or consolidating with a corporation that is not being reorganized;

(2) Article 5.06 of this Act applies to the corporation that is not being reorganized
to the same extent it would apply if that corporation were merging or consolidating
with a corporation that is not being reorganized, except as otherwise provided in the
plan of reorganization ordered or decreed by a court of competent jurisdiction under
the federal statute;

(3) Article 5.16E of this Act applies to a subsidiary corporation that is not being
reorganized to the same extent it would apply if that corporation were merging with a
parent corporation that is not being reorganized;

(4) wupon the required approval by the shareholders of a corporation that is not
being reorganized, articles of merger or articles of consolidation shall be signed on
behalf of the corporation that is not being reorganized by an officer of the corporation
and on behalf of a corporation that is being reorganized by the persons specified in
Section B of this Article; and

(5) the articles of merger or consolidation shall set forth the information required
in Section B(2) of this Article and, for the corporation not being reorganized, the
information required in Articles 5.04A(1)~3) of this Act.

D. Filing. The original and a copy of the articles shall be delivered to the
Secretary of State. If the Secretary of State finds that the articles conform to law, he
shall, when the appropriate filing fee is paid as prescribed by law:

(1) endorse on the original and the copy the word “Filed,” and the month, day, and
year of the filing;

(2) file the original in his office;

(3) issue an appropriate certificate to which he shall affix the copy; and

(4) return the certificate, together with the copy of the articles affixed to the
certificate by him, to the corporation or its representative.
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E. Effect. On issuance of the certificate by the Secretary of State, the articles
become effective with the same effect as if they had been adopted by unanimous action
of the directors and shareholders of the corporation being reorganized.

F. Dissenters’ Rights. Shareholders of a corporation being reorganized under
federal statute do not have a right to dissent except as the reorganization plan may
provide.

G. When Applicable. This Article does not apply after entry of a final decree in
the reorganmization proceeding even though the court retains jurisdiction of the
proceeding for limited purposes unrelated to consummation of the reorganization
plan.

H. Nonesclusivity. This Article does not preclude other changes in a corporation
or its securities by a plan of reorganization ordered or decreed by a court of
competent jurisdiction under federal statute. [ izati
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SECTION 24. Article 5.06, Texas Business Corporation Act, is amended to read as
follows:
Art. 506. EFFECT OF MERGER OR CONSOLIDATION OF DOMESTIC COGRPO-

RATIONS. A. When such merger or consolidation of domestic corporations has been
effected:

(1) The several corporations parties to the plan of merger or consolidation shall be a
single corporation, which, in the case of a merger, shall be that corporation designated in
the plan of merger as the surviving corporation, and, in the case of a consolidation, shall
be the new corporation provided for in the plan of consolidation.

(2) The separate existence of all corporations parties to the plan of merger or
consolidation, except the surviving or new corporation, shall cease.

(8) Such surviving or new corporation shall have all the rights, privileges, immunities,
and powers and shall be subject to all the duties and liabilities of a corporation organized
under this Act.

(4) Such surviving or new corporation shall thereupon and thereafter possess all the
rights, privileges, immunities, and franchises, as well of a public as of a private nature, of
each of the merging or consolidating corporations; and all property, real, personal, and
mixed, and all debts due on whatever account, including subscriptions to shares, and all
other choses in action, and all and every other interest, of or belonging to or due to each
of the corporations so merged or consolidated, shall be taken and deemed to be [transfer-
red-to-and] vested in such single corporation without further act or deed and without any
transfer or assignment having occurred.

(5) Such surviving or new corporation shall thenceforth be responsible and liable for
all liabilities and obligations of each of the corporations so merged or consolidated; and
any claim existing or action or proceeding pending by or against any of such corporations
may be prosecuted as if such merger or consolidation had not taken place, or such
surviving or new corporation may be substituted in its place. Neither the rights of
creditors nor any liens upon the property of any such corporations shall be impaired by
such merger or consolidation.

(6) In the case of a merger, the articles of incorporation of the surviving corporation
shall be deemed to be amended to the extent, if any, that changes in its articles of
incorporation are stated in the plan of merger; and, in the case of a consolidation, the
statements set forth in the articles of consolidation and which are required or are
permitted to be set forth in the articles of incorporation of corporations organized under
this Act shall be deemed to be the articles of incorporation of the new corporation.

SECTION 25. Article 5.09, Texas Business Corporation Act, is amended by adding
Section B to read as follows:

B. A transaction referred to in this Article shall be in the usual and regular
sourse of business if the corporation sholl, directly or indirectly, either continue to
mmgage in one or more businesses or apply a portion of the consideration received in
romnection with the transaction to the conduct of a business in which it engages
following the transaction.

SECTION 26. Section B, Article 5.10, Texas Business Corporation Act, is amended to
ead as follows: . .

B. . A disposition of any, all, or substantially all, of the property and assets of a
:orporation, whether or not it requires [requiring] the special authorization of the
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shareholders of the corporation, effected under Section A of this article or under Article
5.09 of this Act or otherwise:

(1) is not considered to be a merger or consolidation pursuant to this Act or otherwise;
and

(2) Except as otherwise expressly provided by another statute, does not make the
acquiring corporation responsible or liable for any liability or obligation of the selling
corporation that the acquiring corporation did not expressly assume.

SECTION 27. Section B, Article 5.12, Texas Business Corporation Act, is amended to
read as follows:

B. If, within such period of sixty (60) days after the date on which such corporate
action was effected, the shareholder and the existing, surviving, or new corporation, as
the case may be, do not so agree, then the dissenting shareholder or the corporation may,
within sixty (60) days after the expiration of the sixty (60) day period, file a petition in any
court of competent jurisdiction in the county in which the principal office of the
corporation is located, asking for a finding and determination of the fair value of such
shares. Upon the filing of any such petition by a shareholder, service of a copy thereof
shall be made upon the corporation, which shall, within ten (10) days after such service,
file in the office of the clerk of the court in which such petition was filed a [dulyverified]
list containing the names and addresses of all shareholders who have demanded payment
for their shares and with whom agreements as to the value of their shares have not been
reached by the corporation. If the petition shall be filed by the corporation, the petition
shall be accompanied by such a [dulyverified] list. The clerk of the court shall give
notice of the time and place fixed for the hearing of such petition by registered mail to the
corporation and to the shareholders shown upon such list at the addresses therein stated.
The forms of the notices by mail shall be approved by the court. All shareholders thus
notified and the corporation shall thereafter be bound by the final judgment of the court.

SECTION 28. Section B, Article 5.16, Texas Business Corporation Act, is amended to
read as follows:

B. The articles of merger shall.

be signed on
corporation by an officer [its—p ont—or-a—Vice

behglf of [exeeui%ed—by} the parent

fficars-signing such-articles;] and shall set
forth:

(1) The name of the parent corporation, and the name or names of the subsidiary
corporations and the respective jurisdiction under which each sueh corporation is orga-
nized.

(2) The number of outstanding shares of each class of each subsidiary corporation and
the number of such shares of each class owned by the parent corporation.

(3) A copy of the resolution adopted by the board of directors of the parent corpora-
tion to so merge and the date of the adoption thereof. If the parent corporation does not
own all the outstanding shares of each class of each subsidiary corporation party to the
merger, the resolution shall state the terms and conditions of the merger, including the
securities, cash or other property to be used, paid or delivered by the surviving corpora-
tion upon surrender of each share of the subsidiary corporation or corporations not owned
by the parent corporation.

(4) If the surviving corporation is a foreign corporation, the address, including street
number if any, of its registered or principal office in the jurisdiction under whose laws it
is governed. It shall comply also with the provisions of Article 5.07B(2) of this Act.

SECTION 29. Article 6.01, Texas Business Corporation Act, is amended to read as
follows:

Art. 6.01. VOLUNTARY DISSOLUTION BY INCORPORATORS OR DIRECTORS.
A. A corporation which has not commenced business and which has not issued any
shares, may be voluntarily dissolved by its incorporators or its directors at any time in the
following manner:

(1) Articles of dissolution shall be signed [exeeuted] by a majority of the incorporators
or directors[and-verified-by-them,] and shall set forth:
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(a) The name of the corporation.

(b) The date of issuance of its certificate of incorporation.
(¢) That none of its shares has been issued.

(d) That the corporation has not commenced business.

(e) That the amount, if any, actually paid on subscriptions for its shares, less any part
thereof disbursed for necessary expenses, has been returned to those entitled thereto.

(f) That no debts of the corporation remain unpaid.

(g) That a majority of the incorporators or directors elect that the corporation be
dissolved.

(2) The original and a copy of the articles of dissolution shall be delivered to the
Secretary of State, along with a certificate from the Comptroller of Public Accounts that
all franchise taxes have been paid. If the Secretary of State finds that the articles of
dissolution conform to law, he shall, when the appropriate filing fee is paid as required by
law:

(a) Endorse on the original and the copy the word “Filed,” and the month, day, and
year of the filing thereof.

(b) File the original in his office.
(¢) Issue a certificate of dissolution, to which he shall affix the copy.

(8) The certificate of dissolution, together with the copy of the articles of dissolution
affixed thereto by the Secretary of State, shall be delivered to the incorporators, the
directors, or their representatives. Upon the issuance of such certificate of dissolution by
the Secretary of State, the existence of the corporation shall cease.

SECTION 30. Section B, Article 7.11, Texas Business Corporation Act, is amended to
read as follows:

B. On receipt of satisfactory written [and-verified] proof of ownership or of right to
such fund within seven (7) years from the date such fund was so deposited, the State
Treasurer shall certify such fact to the Comptroller of Public Accounts, who shall issue
proper warrant therefor drawn on the State Treasurer in favor of the person or persons
then entitled thereto. If no claimant has made satisfactory proof of right to such fund
within seven (7) years from the time of such deposit the State Treasurer shall then cause
to be published in one issue of a newspaper of general circulation in Travis County,
Texas, a notice of the proposed escheat of such fund, giving the name of the creditor or
shareholder apparently entitled thereto, his last known address, if any, the amount of the
fund so deposited, and the name of the dissolved corporation from whose assets such fund
was derived. If no claimant makes satisfactory proof of right to such fund within two
months from the time of such publication, the fund so unclaimed shall thereupon
automatically escheat to and become the property of the General Revenue Fund of the
State of Texas.

SECTION 31. Article 7.12, Texas Business Corporation Act, is amended to read as
follows:

Art. 7.12. LIMITED SURVIVAL [OE REMEDY] AFTER DISSOLUTION. A. 4
corporation dissolved (1) by the issuance of a certificate of dissolution or other action
by the Secretary of State, (2) by a decree of a court when the court has not liguidated
all the assets and business of the corporation as provided in this Act, or (3) by
expiration of its period of duration, shall continue its corporate existence for a period
of three (3) years from the date of dissolution, for the following purposes:

(1) prosecuting or defending in its corporate name any action or proceeding by or
against the corporation;

(2) permitting the survival of any remedy not otherwise barred by limitations
available to or against the corporation, its officers, directors, shareholders, or credi-
tors, for any right or claim existing, or any liability incurred, before the dissolution;

(3) holding title to and liquidating any assets or property inadvertently or other-
wise omitted from any prior distributions in liguidation to the shareholders or so
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omitted from prior distributions made before liguidation, and distributing them to
any shareholders or other persons entitled to them; and

(4) settling any other affairs not completed before its dissolution.

However, such a corporation may not conlinue its corporate existence for the
purpose of continuing the business or affairs for which the corporation was orga-
nized, except in the case of a corporation whose period of duration has expired and
that has chosen to revive its existence as provided in this Act.

B. During the three-year period, the members of the board of directors serving at
the time of dissolution or the majority of them then living, however reduced in
number, or their successors selected by them, shall continue to manage the affairs of
the corporation for the limited purpose or purposes specified in this Article, and shall
have the powers mecessary to accomplish those purposes, including the power to
prosecute, pay, compromise, defend, and satisfy any action, claim, demand, or
Judgment by or against the corporation, and to administer, sell, and distribute in
final liguidation any property or assets still remaining. In the exercise of those
powers, the directors shall be trustees for the benefit of creditors, shareholders, or
other distributees of the corporation and shall be jointly and severally liable to those
persons to the extent of the corporate property and assets that have come into their
hands. Additional directors may be elected for purposes of this section in accordance
with the procedures provided in the bylaws in effect immediately before the dissolu-
tion.

C. If after the expiration of the three-year period there still remains unresolved
any action or proceeding not otherwise barred by limitations begun by or against the
corporation before its dissolution or within three (3) years after the date of its
dissolution, the corporation shall continue to survive only for the purpose of that
action or proceeding, until any judgment, order, or decree in the action or proceeding
is fully executed. .

D. A corporation dissolved by the expiration of the period of its duration may,
during such three-year period, amend its articles of incorporation by Jfollowing the
procedure prescribed in this Act to extend or perpetuate its period of existence. That
expiration shall not of itself create any vested right on the part of any shareholder or
creditor to prevent such an action. No act or contract of a corporation during a
period within which it could have extended its existence as permitted by this Article,
whether or not it has taken action so to extend its existence, shall be in any degree
invalidated by the expiration of its period of duration. [ i i i
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SECTION 32. Section B, Article 10.01, Texas Business Corporation Act, is amended to
read as follows:

B. Except as otherwise expressly provided in this Act, any instrument to be filed
pursuant to this Act shall be signed on behalf of the filing corporation [executed] by an
..e'.::-.s a-vice-president-and by-its-seere or-an-assistant-seecre nd

d-5 On

arifiod by-one of the officers signing such instrument), and the original and a copy of the
instrument shall be delivered to the Secretary of State with copies attached thereto of any
document incorporated by reference in or otherwise made a part of such instrument, or to
be filed by means of such instrument. If the Secretary of State finds that such
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instrument conforms to law, he shall, when all franchise taxes and fees have been paid as
prescribed by law:

(a) endorse on the original and the copy the word “Filed”, and the month, day, and
year of the filing thereof;

(b) file the original in his office;

(¢) issue any certificate required by this Act relating to the subject matter of the filed
instrument; and

(d) return the copy, affixed to any certificate required to be issued by the Secretary of
State, to the corporation or its representative.

SECTION 33. Part 12, Texas Business Corporation Act, is amended by adding Article
12.15 to read as follows:

Art. 19.15. BYLAWS OF CLOSE CORPORATION. A. A close corporation need

not adopt bylaws if provisions required by law to be contained in the bylaws are
contained in either the articles of incorporation or a shareholders’ agreement.

B. If a close corporation does not have bylaws when it terminates its status as a
close corporation under Article 12.21 of this Act, the corporation shall immediately
adopt bylaws in conformance with Article 2.23 of this Act.

SECTION 34. Section B, Article 12.22, Texas Business Corporation Act, is amended to
read as follows:

B. Execution, Delivery and Form. Promptly after the time or event specified in a
close corporation provision for termination of close corporation status has occurred, a
statement of termination of close corporation status shall be signed [exeeuted] on behalf
of the close corpqration by an officer [its—president—or—a—vice-president—and—by-its

Vg

statoment). of the applicable close corporation provision must be included in or
attached to the statement. The original and a copy of the statement and the inclusion or
attachment shall be delivered to the Secretary of State. The statement must set forth:

(1) the name of the corporation;

(2) a statement that the corporation has terminated its status as a close corporation in
accordance with the included or attached close corporation provision; and

(3) the time or event that caused the termination and, in the case of an event, the
approximate date of the event.

SECTION 385. Section B, Article 12.34, Texas Business Corporation Act, is amended to
read as follows:

B. Execution and Delivery. A statement of operation as a close corporation shall be
signed [e';xeeuated] on pehalf of the close cox.'poration by an officer [its_president-or—a

- oy

officers-signing the-statement . Te los oan sall deiver t;h onl n
copy of the statement to the Secretary of State. The statement must set forth:

(1) the name of the close corporation;

(2) a statement that the close corporation is being operated and its business and
affairs are being conducted under the terms of a shareholders’ agreement made pursuant
to the Texas Close Corporation Law; and

(3) the date when the operation of the corporation began.

SECTION 36. Section B, Article 2.06, Texas Non-Profit Corporation Act (Article
1396-2.06, Vernon’s Texas Civil Statutes), is amended to read as follows:

B. The statement required by this Article shall be signed [executed] by the corpora-
tion by an officer [its-presidentorvice-president,-and-verified by him]. The original anda
copy of the statement shall be delivered to the Secretary of State. If the Secretary of
State finds that such statement conforms to the provisions of this Act, he shall, when all
fees have been paid as prescribed by law:

(1) Endorse on the original and the copy the word “Filed” and the month, day, and
year of the filing thereof.
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(2) File the urigrinal in his office.

(3) Return the copy to the corporation or its representative.

SECTION 37. Section A, Article 3.01, Texas Non-Profit Corporation Act (Article
1396-3.01, Vernon’s Texas Civil Statutes), is amended to read as follows:

A. Any natural person [WWWWWMW
citizons—of the-State-of Texas;] of the age of eighteen (18) years or more without regard
to the person’s place of residence or domicile may act as an incorporator [ineorpe-
rators] of a corporation by signing [and-verifying] the articles of incorporation for such
corporation and delivering the original and a copy of the articles of incorporation to the
Secretary of State.

SECTION 38. Article 4.03, Texas Non-Profit Corporation Act (Article 1396-4.03,
Vernon’s Texas Civil Statutes), is amended to read as follows:

Art. 4.03. ARTICLES OF AMENDMENT. A. The articles of amendment shall be
sz:gned on behalf of [executed-b¥] the corporation by an officer [i i

W@-ﬂidenf and bhu if—s sen!-atoxﬂr oOr-an agcictant gonvafory’ anﬂ vnriﬁaﬂ by one nf tba

J

officors-signing such-articles,] ané shall set forth:
(1) The name of the corporation.

(2) If the amendment alters any provision of the original or amended articles of
incorporation, an identification by reference or description of the altered provision and a
statement of its text as it is amended to read. If the amendment is an addition to the
original or amended articles of incorporation, 2 statement of that fact and the full text of
each provision added. :

(3) Where there are members having voting rights, (1) a statement setting forth the
date of the meeting of members at which the amendment was adopted, that a quorum
was present at such meeting, and that such amendment received at least two-thirds of the
votes which members present at such meeting in person or by proxy were entitled to cast,
as well as, in the case of any class entitled to vote as a class thereon by the terms of the
articles of incorporation or of the by-laws, at least two-thirds of the votes which members
of any such class who were present at such meeting in person or by proxy were entitled
to cast, or (2) a statement that such amendment was adopted by a consent in writing
signed by all members entitled to vote with respect thereto.

(4) Where there are no members, or no members having voting rights, a statement of
such fact, the date of the meeting of the board of directors at which the amendment was
adopted, and a statement of the fact that such amendment received the vote of a majority
of the directors in office.

SECTION 39. Section D, Article 4.06, Texas Non-Profit Corporation Act (Article
1396-4.06, Vernon’s Texas Civil Statutes), is amended to read as follows:

D. Such restated articles of incorporation shall be signed on behalf of [executed-by]
the corporation by an officer [its-president-or-a ice-prosident-and-by-its-secretary-or-an
assistant Snnragqry, 3{“4 shall be- V‘“’iﬁ“" by one nf the {\f{-‘inara nigning such artinles].
The original and a copy of the restated articles of incorporation shall be delivered to the
Secretary of State. If the Secretary of State finds that the restated articles of incorpo-
ration conform to law, he shall, when the appropriate filing fee is paid as required by law:

(1) Endorse on the original and the copy the word “Filed”, and the month, day, and
year of the filing thereof.

(2) File the original in his office.

(3) Issue a restated certificate of incorporation to which he shall affix the copy.

SECTION 40. Section A, Article 5.04, Texas Non-Profit Corporation Act (Article
1396-5.04, Vernon’s Texas Civil Statutes), is amended to read as follows:

A. Upon such approval, articles of merger or articles of consolidation shall be signed
on behalf of [exeeutedby] each corporation by one of its officers [i i
officorsof each-corporation signing such-articles;] and shall set forth:

(1) The plan of merger or the plan of consolidation.
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(2) Where the members of any merging or consolidating corporation have voting
rights, then as to each corporation (a) a statement setting forth the date of the meeting of
members at which the plan was adopted, that a quorum was present at such meeting, and
that such plan received at least two-thirds of the votes which members present at such
meeting in person or by proxy were entitled to cast, as well as, in the case of any class
entitled to vote as a class thereon by the terms of the articles of incorporation or of the
by-laws, at least two-thirds of the votes which members of any such class who were
present at such meeting in person or by proxy were entitled to cast, or (b) a statement
that such amendment was adopted by a consent in writing signed by all members entitled
- to vote with respect thereto.

(8) Where any merging or consolidating corporation has no members, or no members
having voting rights, then as to each such corporation a statement of such fact, the date
of the meeting of the board of directors at which the plan was adopted and 2 statement of
the fact that such plan received the vote of a majority of the directors in office.

SECTION 41. Article 6.05, Texas Non-Profit Corporation Act (Article 1396-6.05,
Vernon's Texas Civil Statutes), is amended to read as follows:

Art. 6.05. ARTICLE OF DISSOLUTION. A. If voluntary dissolution proceedings
have not been revoked, then when all debts, liabilities and obligations of the corporation
have been paid and discharged, or adequate provision has been made therefor, or, in case
its property and assets are not sufficient to satisfy and discharge all the corporation’s
liabilities and obligations, then when all the property and assets have been applied so far
as they will go to the just and equitable payment of the corporation’s liabilities and
obligations, and all of the remaining property and assets of the corporation have been
transferred, conveyed or distributed in accordance with the provisions of this Act, articles
of dissolution shall be signed on behalf of [exeeuted-by] the corporation by an officer

(1) The name of the corporation.

(2) Where there are members having voting rights, (a) a statement setting forth the
date of the meeting of members at which the resolution to dissolve was adopted, that a
quorum was present at such meeting, and that such resolution received at least two-thirds
(%) of the votes which members present at such meeting in person or by proxy were
entitled to cast, as well as, in the case of any class entitled to vote as a class thereon by
the terms of the articles of incorporation or of the by-laws, at least two-thirds (%) of the
votes which members of any such class who were present at such meeting in person or by
proxy were entitled to cast, or (b) a statement that such resolution was adopted by a
consent in writing signed by all members entitled to vote with respect thereto.

(8) Where there are no members, or no members having voting rights, a statement of
such fact, the date of the meeting of the board of directors at which the resolution to
dissolve was adopted and a statement of the fact that such resolution received the vote of
a majority of the directors in office.

(4) That all debts, obligations, and liabilities of the corporation have been paid and
discharged or that adequate provision has been made therefor, or, in case the corpora-
tion’s property and assets were not sufficient to satisfy and discharge all its liabilities and
obligations, that all the property and assets have been applied so far as they would go to
the payment thereof in a just and equitable manner and that no property or assets
remained available for distribution among its members.

(5) That all the remaining property and assets of the corporation have been transfer-
red, conveyed or distributed in accordance with the provisions of this Act; provided,
however, that if assets were received and held by the corporation subject to limitations
permitting their use only for charitable, religious, eleemosynary, benevolent, educational
or similar purposes, but not held upon a condition requiring return, transfer or convey-
ance by reason of the dissolution, there shall also be set forth a copy of the plan of
distribution adopted as provided in this Act for the distribution of such assets, and a
statement that distribution has been effected in accordance with such plan.
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(6) That there are no suits pending against the corporation in any court, or that
adequate provision has been made for the satisfaction of any judgment, order or decree
which may be entered against it in any pending suit.

SECTION 42. Article 7.12, Texas Non-Profit Corporation Act (Article 1396-7.12,
Vernon's Texas Civil Statutes), is amended to read as follows:

Art. 7.12. LIMITED SURVIVAL [OEREMEDY] AFTER DISSOLUTION. A. A cor-
poration dissolved (1) by the issuance of a certificate of dissolution or other action by
the Secretary of State, (2) by a decree of a court when the court has not liguidated all
the assets and business of the corporation as provided in this Act, or (3) by expiration
of its period of duration, shall continue its corporate existence for a period of three (3)
years from the date of dissolution, for the following purposes:

(1) prosecuting or defending in its corporate name any action or proceeding by or
against the corporation;

(2) permitting the survival of any remedy not otherwise barred by limitations
available to or against the corporation, its officers, directors, members, or creditors,
Jor any right or claim existing, or any liability incurred, before the dissolution;

(3) holding title to and liquidating any assets or property inadvertently or other-
wise omitted from any prior distributions in accordance with a plan of distribution
during the period of liquidation before dissolution, and distributing them to any
members or other persons entitled to them; and

(4) settling any other affairs not completed before its dissolution.

However, such a corporation may not continue its corporate existence for the
purpose of continuing the business or affairs for which the corporation was orga-
nized, except in the case of a corporation whose period of duration has expired and
that has chosen to revive its existence as provided in this Act.

B. During the three-year period, the members of the board of directors or trustees
serving at the time of dissolution or the majority of them then living, however reduced
in number, or their successors selected by them, shall continue to manage the affairs
of the corporation for the limited purpose or purposes specified in this Article, and
shall have the powers necessary to accomplish those purposes, including the power to
prosecule, pay, compromise, defend, and satisfy any action, claim, demand, or
Judgment by or against the corporation, and to administer, sell, and distribute in
final liquidation any property or assets still remaining. In the exercise of those
powers, the directors shall be trustees for the benefit of creditors, members, or other
distributees of the corporation and shall be jointly and severally liable to those
persons to the extent of the corporate property and assets that shall have come into
their hands. Additional directors or trustees may be elected for purposes of this
sectz'z;n in accordance with the procedures provided in the bylaws in effect before the
dissolution.

C. If after the expiration of the three-year period there still remains unresolved
any action or proceeding not otherwise barred by limitations begun by or against the
corporation before its dissolution or within three (3) years afier the date of its
dissolution, the corporation shall continue to survive only for the purpose of that
action or proceeding, until any judgment, order, or decree in the action or proceeding
8 fully executed.

D. A corporation dissolved by the expiration of the period of its duration may,
during the three-year period, amend its articles of incorporation by following the
procedure prescribed in this Act to extend or perpetuate its period of existence. That
expiration shall not of itself create any vested right on the part of any member or
creditor to prevent such an action. No act or contract of a corporation during a
period within which it could have extended its existence as permitted by this Article,
whether or not it has taken action so to extend its existence, shall be in any degree
invalidated by the expiration of its period of duration. i i
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SECTION 43. Section B, Article 8.04, Texas Non-Profit Corporation Act (Article
1396-8.04, Vernon’s Texas Civil Statutes), is amended to read as follows:

B. Such application shall be made on forms promulgated by the Secretary of State and
shall be signed on behalf [executed-by any authorizedofficer] of the corporation [and
ve;iﬁegl]byan[su—c-.h]o'fficgr. [The-verification-shall-include-a-statement-that-the-otfice

SECTION 44. Section B, Article 8.08, Texas Non-Profit Corporation Act (Article
1396-8.08, Vernon’s Texas Civil Statutes), is amended to read as follows:

B. Such statement shall be signed on behalf [executed-by-any-authorized-officer] of
the corporation[erM] by an [sueh] officer. [Ellhe_uenﬁcatm—shall-mcl&de—a

om] The original and a copy of such statement shall be delivered to the

Secretary of State. If the Secretary of State finds that such statement conforms to the

provisions of this Act, he shall, when all fees have been paid as required by law:

(1) Endorse on the original and the copy the word “Filed,” and the month, day and
year of the filing thereof.

(2) File the original in his office.
(3) Return the copy to the corporation or its representative.

SECTION 45. Section B, Article 8.13, Texas Non-Profit Corporation Act (Article
1396-8.13, Vernon's Texas Civil Statutes), is amended to read as follows:

B. The application for withdrawal shall be made on forms promulgated by the
Secretary of State and shall be signed on behalf [executed by-anyautherized-officer] of
the corporation [and-verified] by an [sueh] officer, or, if the corporation is in the hands of
a receiver or trustee, it shall be signed [executed—and—verified] on behalf of the
corporation by such receiver or trustee. [ ificati i

corporation.]

SECTION 46. Section B, Article 9.01, Texas Non-Profit Corporation Act (Article
1396-9.01, Vernon’s Texas Civil Statutes), is amended to read as follows:

B. Such report shall be made on forms promulgated by the Secretary of State, and the
information contained shall be given as of the date of the execution of the report. It shall
be signed on behalf [executed by any authorized-officer] of the corporation [and verified]
by an [such] officer; or, if the corporation is in the hands of a receiver or trustee, it shall
be signed [executed-and-verified] on behalf of the corporation by such receiver or trustee.
[Tbre vnr{ﬁnnﬁnn shall }nﬂ]a{!ﬂ a-statement that. the nffinnv nxnnnﬁng thn ra{]\nrt 1
authorized-to-do-so-on behalf-of the-corporation]

SECTION 47. The Texas Non-Profit Corporation Act (Article 1396-1.01 et seq.,
Vernon’s Texas Civil Statutes) is amended by adding Article 9.03A to read as follows:

Art. 9.03A. PENALTY FOR SIGNING FALSE DOCUMENT. A. A person commits
an offense if he signs a document he knows is false in any material respect with intent
that the document be delivered on behalf of a corporation to the Secretary of State for
filing. .
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B. An offense under this Article is a Class A misdemeanor.

SECTION 48. (a) Articles 2.03, 2.17, 2.39, 2.40, and 4.09, Texas Business Corporation
Act, are repealed.

(b) Article 2.07, Texas Miscellaneous Corporation Laws Act (Article 1302-2.07, Ver-
non’s Texas Civil Statutes), is repealed.

(c) Articles 1349, 1351, 1353, 13854, 1355, and 1356, Revised Statutes, are repealed.

(d) Chapter 444, Acts of the 58th Legislature, 1963 (Article 1358a, Vernon’s Texas
Civil Statutes), is repealed.

(e) Chapter 188, Acts of the 60th Legislature, Regular Session, 1967 (Article 1358b,
Vernon’s Texas Civil Statutes), is repealed.

SECTION 49. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several days in each house be
suspended, and this rule is hereby suspended, and that this Act take effect and be in force
from and after its passage, and it is so enacted.

Passed by the House on April 9, 1987, by a non-record vote. Passed by the Senate on

April 30, 1987, by a viva-voce vote.

Approved May 14, 1987.

Effective 90 days after date of adjournment.
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