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CHAPTER 383

H.B. No. 23

AN ACT
relating to the time limitations applicable to the prosecution of a criminal case.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Article 28.061, Code of Criminal Procedure, is amended to read as
follows: '

Art. 28.061. DISCHARGE FOR DELAY. If a motion to set aside an indictment,
mformatlon, or complaint for failure to provide a speedy trial {as—peq-u-l-ned—by—kmele
32A.02] is sustained, the court shall discharge the defendant. A discharge under this
article or Article 22.01 of this code is a bar to any further prosecution for the uffense
discharged and [ox] for any other offense arising out of the same transaction, other than
an offense of a higher grade that the attorney representing the state and prosecuting
the offense that was discharged does not have the primary duty to prosecute.

SECTION 2. Article 32A.02, Code of Criminal Procedure, is amended to read as
follows:

Art. 832A.02. TIME LIMITATIONS

Sec. 1. A court shall grant a motion to set aside an indictment, information, or
complaint if the state is not ready for trial within:

(1) 180 [120] days of the commencement of a criminal action if the defendant is
accused of a felony;

(2) 90 days of the commencement of a criminal action if the defendant is accused of a
misdemeanor punishable by a sentence of imprisonment for more than 180 days; or

(3) 60 days of the commencement of a criminal action if the defendant is accused of a
misdemeanor punishable by a sentence of imprisonment for 180 days or less or punishable
by a fine only.

Sec. 2. (a) Except as provided in Subsections (b) and (¢) of this section, a criminal
action commences for purposes of this article when an indictment, information, or
complaint against the defendant is filed in court, unless prior to the filing the defendant is
either detained in custody or released on bail or personal bond to answer for the same
offense or any other offense arising out of the same transaction, in which event the
criminal action commences when he is arrested.
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(b) If a defendant is to be retried following a mistrial, an order granting a new trial, or
an appeal or collateral attack, a criminal action commences for purposes of this article on
the date of the mistrial, the order granting a new trial, or the remand.

(¢) If an indictment, information, or complaint is dismissed on motion of the defendant,
a criminal action commences for the purposes of the article when a new indictment,
information, or complaint against the defendant is filed in court, unless the defendant is
cither detained in custody or released on bail or perronal bond to unswer for the same
offense or any other offense arising out of the sanie transaction, in which event the
criminal action commences when he is detuined or released.

Sec. 3. The failure of a defendant to move for discharge under the previsions of this
article prior to trial or the entry of a plea of guilty constitutes a waiver of the rights
accorded by this urticle.

Sec. 4. In computing the time by which the state must b2 roady for trial, the following
periods shall be excluded:

(1) a reasonable period of delay resulting from cther proceedings involving the
defendant, including but not limited te proceedings for the determination of competence
to stand trial, hearing on pretrial motions, sppeals, and trials of other charges;

(2) any period during which the defend:iint is incompctent to stand tial;

(8) a puriod of delay resulting from a continuance granted at the recuest or with the
consent of the defendant our bis counsel, except that a defendant without counsel is
deemed not to have consentad o a continuanee unless the court advised him of his right
to a speedy trial and of the effect <f his errsent;

(4) a period of delay resulting from the 1)sence of the defendant because his location
is unknown and:

(A) he is attempting to avoid apprehension or prosecution; or
{B) the state has been unable to determiae his location by due diligence;

(5) any period of delay during which the defendant 1s abseni because he is a
Jugitive or his bail is forfeited or because ho resists being returned to the state for trial
(a—pericd—of-delayresulting from-theunavailability of the defendant-whone-location s
known-to-the-state-but-whose presence-sar ot-he-ohtainad by dne-diliganes-or-because-he
resistsbeing returned-to-the state for trisl];

(6) a reasonable period of delay resulting from a continuance granted at the request of
the state if the continuance is granted:

(A) because of the unavailability of evidence that is material to the state’s case, if the
state has exercised due diligence to obtain the evidence and there are reasonable grounds
to believe the evidence will be available within & rcasonable time; or

(B) to allow the state additional time to prepare its case and the additional time is
justified because of the exceptional circumsiances of the case;

(7) if the charge is dismissed upon motion of the state or the charge is disposed of by a
final judgment and the defendant is later charged with the same offense or another
offense arising out of the same transaction, the period of Jelay from the date of dismissal
or the date of the final judgment to the duate the time limitation would commence running
on the subsequent charge had there been no previous charge;

{8) a reasonable period of delay when the defendant is joined for trial with a
codefendant as to whom the time for trial has not run, if there is good cause for not
granting a severance;

(9) a period of delay resulting from detention of the defendant in another jurisdiction,
if the state is aware of the detention and exercises due diligence to obtain his presence for
trial;

(10) any period the defendant is released from custody without bail;

(11) any reasonable period of delay caused by exceptional circumstances not under
the direct control of the state’s attorney, including the completion, by annther agency,
of scientific analysis necessary to determine the ojfense to be charged; and
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(12) [A0)] any other reasonable period of delay that is justified by exceptional circum-
stances.

SECTION 3. (a) The change in law made by this Act applies only to the prosecution of
an offense committed on or after the effective date of this Act. For purposes of this
section, an offense is committed before the effective date of this Act if any element of the
offense occurs before the effective date.

(b) The prosecution of an offense committed before the effective date of this Act is
covered by the law in effect when the offense was committed, and the former law is
continued in effect for this purpose.

SECTION 4. This Act takes effect September 1, 1987.

SECTION 5. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several days in each house be
suspended, and this rule is hereby suspended.

Passed by the House on April 15, 1987, by a non-record vote; and that the House
concurred in Senate amendments to H.B. No. 23 on June 1, 1987, by a non-record
vote. Passed by the Senate, with amendments, on May 22, 1987, by a viva-voce
vote.

Approved June 17, 1987.

Effective Sept. 1, 1987.
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