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CHAPTER 583

H.B. No. 2035

AN ACT
relating to the authority of a municipality to acquire water or sewer utility facilities in and provide water
or sewer service in all incorporated areas, including areas annexed by the municipality.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Subchapter G, Chapter 13, Water Code, is amended by adding Section
13.255 to read as follows: :

Sec. 13.955. SINGLE CERTIFICATION IN INCORPORATED OR ANNEXED AR-
EAS. (a) In the event that an area is incorporated or annexed by a municipality,
either before or after the effective date of this section, the municipality and a retail
public utility that provides water or sewer service to all or part of the area pursuant
to a certificate of convenience and necessity may agree in writing that all or part of
the area may be served by a municipally owned utility, by a Sfranchised utility, or by
the retail public utility. In this section, the phrase “franchised utility” shall mean a
retail public utility that has been granted a franchise by a municipality to provide
water or sewer service inside municipal boundaries. The agreement may provide Jfor
single or dual certification of all or part of the area, for the purchase of facilities or
property, and for such other or additional terms that the parties may agree on. Ifa
franchised utility is to serve the area, the Sfranchised utility shall also be a party to
the agreement. The executed agreement shall be filed with the commission, and the
commission, on receipt of the agreement, shall incorporate the terms of the agreement
into the respective certificates of comvenience and necessity of the parties to the
agreement.

() If an agreement is nmot executed within 180 days after the municipality, in
writing, notifies the retail public utility of its intent to provide service to the
incorporated or annexed area, and if the municipality desires and intends to provide
retail utility service to the area, the municipality, prior to providing service to the
area, shall file an application with the commission to grant single certification to the
municipally owned water or sewer utility or to a Sfranchised utility. If an application
for single certification is filed, the commission shall fix a time and place for a hearing
and give notice of the hearing to the municipality and Sfranchised utility, if any, and
notice of the application and hearing to the retail public utility.

(c) The commission shall grant single certification to the municipality. The
commission shall also determine whether single certification as requested by the
municipality would result in property of a retail public utility being rendered useless
or valueless to the retail public utility, and skall determine in its order the monetary
amount that is adequate and just to compensate the utility for such property. If the
municipality in its application has requested the transfer of specified property of the
retail public utility to the municipality or to a franchised utility, the commission
shall also determine in its order the adequate and just compensation to be paid for
such property pursuant to the provisions of this section, including an award for
damages to property remaining in the ownership of the retail public utility after
single certification. The order of the commission shall not be effective to transfer
property. A transfer of property may only be obtained under this section by a court
Judgment rendered pursuant to Subsection (d) or (¢) of this section. The grant of
single certification by the commission shall go into effect on the date the municipality
or franchised utility, as the case may be, pays adequate and just compensation
pursuant to court order, or pays an amount into the registry of the court or to the
retail public utility under Subsection (f). If the court judgment provides that the
retail public utility is not entitled to any compensation, the grant of single certifica-
tion shall go into effect when the court judgment becomes final.

(d) In the event the final order of the commission is not appealed within 30 days,
the municipality may request the district court of Travis County to enter a Jjudgment
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consistent with the order of the commission. In such event, the court shall render a
Judgment that:
(1) transfers to the municipally owned utility or franchised utility title to
property to be transferred to the municipally owned utility or franchised utility as
* delineated by the commission’s final order and property determined by the commis-
sion to be rendered wseless or valueless by the granting of single certification; and
(2) orders payment to the retail public utility of adequate and Just compensa-
tion for the property as determined by the commission in its order.

(¢) Any party that is aggrieved by a final order of the commission under this
section may file an appeal with the district court of Travis County within 30 days
after the order becomes final. The hearing in such an appeal before the district court
shall be by trial de novo on all issues. After the hearing, if the court determines that
the municipally owned utility or franchised wtility is entitled to single certification
under the provisions of this section, the court shall enter a Judgment that:

(1) transfers to the municipally owned utility or franchised utility title to
property requested by the municipality to be transferred to the municipally owned
utility or franchised utility and located within the singly certificated area and
property determined by the court or jury to be rendered useless or valueless by the
granting of single certification; and

(2) orders payment in accordance with Subsection (g) of this section to the retail
public utility of adequate and just compensation Jor the property transferred and
Jor the property damaged as determined by the court or Jury.

() Transfer of property shall be effective on the date the judgment becomes Sinal.
However, after the judgment of the court is entered, the municipality or franchised
uttlity may take possession of condemned property pending appeal if the municipali-
ty or franchised utility pays the retail public utility or pays into the registry of the
court, subject to withdrawal by the retail public utility, the amount, if any, estab-
lished in the court’s judgment as just and adequate compensation. To provide
security in the event an appellate court, or the trial court in a new trial or on
remand, awards compensation in excess of the original award, the municipality or
Sfranchised utility, as the case may be, shall deposit in the registry of the court an
additional sum in the amount of the award, or a surety bond in the same amount
issued by a surety company qualified to do business in this state, conditioned to
secure the payment of an award of damages in excess of the original award of the trial
court. On application by the municipality or franchised utility, the court shall order
that funds deposited in the registry of the court be deposited in an interest-bearing
account, and that interest accruing prior to withdrawal of the award by the retail
public utility be paid to the municipality or to the franchised utility. In the event the
municipally owned utility or franchised utility takes possession of property or
provides utility service in the singly certificated area pending appeal, and a court in
a final judgment in an appeal under this section holds that the grant of single
certification was in error, the retail public utility is entitled to seek compensation for
any damages sustained by it in accordance with Subsection (9) of this section.

(9) For the purpose of implementing this section, the value of real property shall
be determined by the commission and/or the court according to the standards set
forth in Chapter 21, Property Code, governing actions in eminent domain; the value
of personal property shall be determined according to the rules to be promulgated by
the commission pursuant to the Jactors in this subsection. Such rules shall assure
that compensation to a retail public utility for the taking and damaging of personal
property, including the retail public utility’s business, is just and adequate, and shall
take into account the following factors: impact on the existing indebtedness of the
retail public utility and its ability to repay that debt, the value of the personal and
real property of the retail public utility located within the area in question, the
}mpact on future revenues and expenses of the retail public utility, and other relevant

actors.

(h) A municipality or a franchised utility may dismiss an application for single
certification without prejudice at any time before a Judgment becomes final provided
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the municipality or the franchised public utility has not taken physical possession of
property of the retail public utility or made payment for such right pursuant to
Subsection (f) of this section.

(i) In the event that a municipality files an application for single certification on
behalf of a franchised utility, the municipality shall be joined in such application by
such franchised utility, and the franchised utility shall make all payments required
in the court’s judgment to adequately and justly compensate the retail public utility
for any taking or damaging of property and for the transfer of property to such
Jranchised utility.

() This section shall apply only in a case where the retail public utility that is
authorized to serve in the certificated area that is annexed or incorporated by the
municipality is a nonprofit water supply or sewer service corporation.

SECTION 2. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several days in each house be
suspended, and this rule is hereby suspended.

Passed by the House on May 22, 1987, by a non-record vote; and that the House
concurred in Senate amendments to H.B. No. 2035 on June 1, 1987, by a non-record
vote. Passed by the Senate, with amendments, on May 30, 1987, by a viva-voce
vote.

Approved June 18, 1987.
Effective Aug. 31, 1987, 90 days after date of adjournment.
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