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CHAPTER 441

S.B. No. 953

i AN ACT
relating to the licensing of persons who fit and dispense hearing instruments; providing administrative .
penalties.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Section 1, Chapter 366, Acts of the 61st Legislature, Regular Session, 1969.
(Article 4566-1.01, Vernon’s Texas Civil Statutes), is amended to read as follows: :

Sec. 1. DEFINITIONS. In this Act, unless the context requires a different definition:

(1) [(3)] “Board” means the Texas Board of Health [Examiners—in-the Fitting and
Dispensing of Hearing Aids].

(2) [®)] “License” means license issued by the commitiee [Board] under this Act to a
person authorized to fit and dispense hearing instruments [aids].

(8) [{&)] “Temporary training permit [Training Permit]” means a permit issued by the '
committee [Board] to persons authorized to fit and dispense hearing instruments [aids] .
only under the direct supervision of a person who holds a license under this Act.

(4) ()] “Hearing instrument [ald]” means any wearable instrument or device designed:
for, or represented as, aldmg, 1mprovmg or correctmg defectlve human hearmg, but as used
herein shall not [mean-reps ) anlacem activa B " !
include batteries or{,] cords [and—aeeessones] The term mcludes the mstrunwnts pa’rts
attachments, including earmolds, and accessories.

(5) [{e)] “Sell” or “sale” includes a transfer of title or of the right to use by lease,
bailment, or any other contract. Provided, for the purpose of this Act, the term “sell” or
“sale” shall not include sales at wholesale by manufacturers to persons licensed under this
Act, or to distributors for distribution and sale to persons licensed under this Act.

(6) (D] “Fitting and dispensing [Dispensing] hearing instruments [aids])’ means the
measurement of human hearing by the use of an audiometer or by any means for the
purpose of making selections, adaptations, or [and/or] sales of hearing instruments [aids].

The term [alse] includes the [sale—of-hearing aids, andthe] making of impressions for
earmolds to be used as a part of the hearing instrument and any necessary postfitting

counseling for the purpose of fitting and dispensing hearing instruments [aid).

(7) [(] “30-day trial period” means the period in which a person may cancel the
purchase of a hearing instrument [aid].

(8) “Committee” means the State Committee of Examiners in the thtmg and Dispens-
ing of Hearing Instruments.

(9) “Department” means the Texas Department of Health.
(10) “Person” means an individual, corporation, partnership, or other legal entity.
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(11) “Apprentice ﬁermit” means a permit issued by the committee to a person who
meets the requirements of Section 9A of this Act.

" (12) “Supervisor” means a licensed hearing instrument dispenser who has an estab-

lished place of business, is responsible for the direct supervision and education of a

temporary training permit holder, and meets the qualifications established by this Act.

(18) “Direct supervision” means the physical presence of the supervisor any time o
temporary permit holder is engaged in services related to the fitting, dispensing, and sales
of hearing instruments.

SECTION 2. Chapter 366, Acts of the 61st Leglslature, Regular Session, 1969 (Article
4566-1.01 et seq., Vernon's Texas Civil Statutes), is amended by adding Section 1A to read as
follows:

Sec. 1A. POLICY. It is the policy of this state to:

(1) safeguard the health and welfare of the communicatively handicapped people of this
state from the dispensing of hearing instruments by unskilled or unprincipled practition-
ers;

(2) establish and enforce standards of practitioner competency;

(3) provide regulatory authority over practitioners offering hearing instrument dispens-
ing services to the public; and

(4) ensure professional ethical conduct in the dispensing of hearing aid devices or
instruments.

~ SECTION 8. Section 2, Chapter 366, Acts of the 61st Legislature, Regular Sessxon, 1969
(Article 4566-1.02, Vernons Texas Civil Statutes), is amended to read as follows:

Sec. 2. COMMITTEE MEMBERSHIP [BOARD OFE EXAMINERS]. (a) The State
Committee [Texas—Board) of Examiners in the Fitting and Dispensing of Hearing Instru-
ments [Aids)] is within the Texas Department of Health and is
shall- be] composed of nine members appointed by the governor [Gevernor] with the advice
and consent of the senate [Senate]. Appointments shall be made without regard to the race,
creed, sex, religion, or national origin of the appointees. The committee [Board] members
must have the following qualifications[,—te-wAt]:

(1) siz committee [Five—of such) members must [shall] possess a heanng mstmment

dispenser’s license under this Act [thene : Spe

aids-in-this state] and have been remdents of thlS state actually engaged in ﬁttlng and
dispensing hearing instruments [aids] for at least five years [immediataly] preceding their
appointment; 7o more than two persons licensed under Chapter 381, Acts of the 68th
Legislature, Regular Session, 1983 (Article 4512j, Vernon’s Texas Civil Statutes), and its
subsequent amendments, are elzgzble to serve as members of the commzttee[.—No-mepe-than

(2) two committee [Two-Board) members must be members of the general public, each of
whom[-A-perseon] is eligible for appointment as a public member only if the person and the
person’s spouse are not licensed by an occupational regulatory agency in the field of health
care; are not employed by and do not participate in the management of a business entity or
other organization that provides health-care services or that sells, manufactures, or
distributes health-care supplies or equipment; and do not own, control, or have, directly or
indirectly, an interest in a business entity or other organization that provides health-care
services or that sells, manufactures, or distributes health-care supplies or equipment; and

() one committee member must [One-of such-members shall] be a citizen of the United
States and a resident of this state for [a-periodof] at least two years [immaediately]
preceding the person’s [his] appointment, [shall] be an active practicing physician or
surgeon [duly] licensed to practice in this state by the Texas State Board of Medical
Examiners, and specialize in the practice of otolaryngology and may[—Such-member shall]
not have a financial interest in a hearing instrument [aid] manufacturmg company or a
wholesale or retail hearmg instrument [ald] company[,—and
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(b) One who has served two full consecutlve terms on the commitlee is [Boardshall] not
[be] eligible for a reappointment to the committee [Board] for [a—period—of] 12 months
immediately following the expiration of the second full term.

(c) In the event of death, resignation, or removal of any members, the vacancy of the
unexpired terms shall be filled by the governor [Gevernor] in the same manner as other
appointments. Each appointee to the committee [Board] shall, within 15 days after [from] the
date of [his] appointment, qualify by taking the constitutional oath of office. Upon presenta-
tion of the [sueh] oath, the secretary of state [Seeretary of State] shall issue commissions to
appointees as evidence of their authority to act as members of the commitiee [Board]

(d) Members hold office for staggered terms of six years, and each member shall continue
until a successor is appointed and qualifies.

(e) [The-Board shall be
Attorneysof the state.

(D] A person who is required to register as a lobbyist under Chapter 305, Government
Code, may not serve as a member of the commitiee [Board] or act as the general counsel to
the committee [Board].

(® [@] A member or employee of the committee [Board] may not be an officer, employee,
or paid consultant of a statewide or national trade association in the hearing instrument [aid]
industry. A member or employee of the commitiee [Board] may not be related within the
second degree by affinity or consanguinity, as determined under Article 5996h, Revised
Statutes, to a person who is an officer, employee, or paid consultant of a statewide or national
trade association in the regulated industry.

(g) [d)] It is a ground for removal from the committee [Board] if a member:

(1) does not have at the time of appointment the qualifications required by Subsection (a)
of this section for appointment to the commiitee [Board];

(2) does not maintain during his service on the commitice [Board] the qualifications
required by Subsection (a) of this section for appointment to the commitiee [Board];

(@) violates a prohibition established by Subsection (¢) or (f) [ex4g)] of this section; or

(4) fails to attend at least half of the regularly scheduled committee [Board] meetings
held in a calendar year, excluding meetings held while the person was not a committee
[Board] member.

(h) [@)] The validity of an action of the committee [Board] is not affected by the fact that it
was taken when a ground for removal of a member of the commitlee [Board] existed.

(i) [@)] The State Commiittee [Texas Board] of Examiners in the Fitting and Dispensing of
Hearing Instruments [Aids] is subject to Chapter 825, Government Code (Texas Sunset Act).
Unless continued in existence as provided by that chapter, the committee [board] is abolished
and this Act expires September 1, 2005 [1993].

(7) [4o] The committee [Board] is subject to the open meetings law, Chapter 271, Acts of
the 60th Legislature, Regular Session, 1967, as amended (Article 6252-17, Vernon’s Texas
Civil Statutes), and the Administrative Procedure and Texas Register Act, as amended
(Article 6252-13a, Vernon’s Texas Civil Statutes).

SECTION 4. Section 3, Chapter 366, Acts of the 61st Legislature, Regular Session, 1969
(Article 4566-1.03, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 3. COMMITTEE {BOARD] ORGANIZATION AND MEETINGS. (a) Within 60
days after [their] appointment and qualification the initial committee [Board] shall hold its
first meeting and elect a president and vice-president [President, Viee-President,—and
Seeretary-Treasurer]. The term of office for all officers of the commitiee [Board] shall be for
a period of one year.

(b) The commzttee [Boaa:d] sha.ll hold regular meetlngs at least twice a year [at-which-an
o ion—of applicants—fo ns given]. Special meetings of the commitiee
[Beax:d] shall be held upon request of a maJorlty of the members or upon the call of the
president [President]. A majority of the committee [Board] shall constitute a quorum [for-the
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SECTION 5 Sectmn 4, Chapter 366 Acts of the 61st Legislature, Regular Session, 1969
(Article 4566-1.04, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 4. POWERS AND DUTIES OF THE COMMITTEE [BOARD]. (a) Subject to the
approval of the board, the committee [The—Beard] shall have the power to make [sueh]
procedural rules consistent with this Act as may be necessary for the performance of its
duties.

(b) The committee [Board] shall have the power to appoint subcommittees [committees]
from its own membership[,—the-duties—of which shall-ba] to consider [such] matters[;]
pertaining to the enforcement of this Act[;] as shall be referred to the subcommittees by the
committee. The subcommittees [said-committeas,-and they] shall make recommendations to
the committee [Board-inrespeet-therets].

(c) With the assistance of the department, the committee shall:

(1) administer, coordinate, and enforce the provisions of this Act;

(2) evaluate the qualifications of applicants;

(3) examine applicants; and

(4) issue subpoems, examine witnesses, and administer oaths under the laws of this
state.

(d) The committee shall conduct hetmngs cmd Iceep 'reco'rds and mmutes necessary to the
o'rde'rly admzmstmtwn [ [he Bo he m

pmwswns] of thxs Act wzth t}w asszstam:e of the department and subject totlw Admzmstm-
tive Procedure and Texas Register Act (Article 6252-13a, Vernon’s Texas Civil Statutes) and
its subsequent amendments.

(e) The board, with the aid of the department, shall investigate a person that engages in
practices that violate this Act.

() A license holder under this Act is subject to the rules adopted by the committee and
approved by the board under this Act.

(9) The committee by rule shall adopt requirements for the continuing education of a
license holder under this Act. The commitlee shall approve not less than five hours of
specific courses of instruction annually.
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SECTION 6. Section 4A, Chapter 366, Acts of the 61st Legislature, Regular Session, 1969
(Article 4566-1.04A, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 4A. COMMITTEE EMPLOYEES [PERSONNEL POLICIES]. [¢a)] The depart-
ment shall provide admzmstmtwe ami clemcal employees necessary to zmplement the
p'romszons of thzs Act {Presidentof-% h 08 : con

SECTION 7 Sectlon 5, Chapter 366 Acts of the 615t Legislature, Regular Session, 1969
(Article 4566-1.05, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 5. SEAL AND AUTHENTICATION OF RECORDS. [(a)] The committee {Board]
shall adopt a seal that the _committee shall use to authenticate its proceedings [preserve-an

SECTION 8. Sectxon 6, Chapter 366, Acts of the 61st Legislature, Regular Session, 1969
(Article 4566-1.06, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 6.  EXAMINATION: APPLICATION. (a) Except as provided in Subsection (h) of
this section, each [Evepy] person desiring to engage in fitting and dispensing hearing
instruments [aids] in this state must [the—State—of Texasshall be required-to] pass an
examination given by the commitiee [Toxas Boardof E i in-the Fittine and Dispen

ing of Hearing-Aids].

(b) The applicant must [shall] make application[,furnishing] to the committee [Seeretary-
Treasurer-of the Board] on forms to be furnished by the committee [Board), including sworn
evidence that the applicant [he] has attained the age of majority and has graduated from an
accredited high school or equivalent{;] and providing [such] other information as the
commitlee [Board] may deem necessary for the enforcement of this Act.

(¢) The examination must [shall] consist of written, oral, or practical tests that are [shall
be] objective in method and applied in a consistent, manner. The examination shall be
administered at least twice a year. The committee shall administer or arrange for the
administration of a written examination. All examinations shall be validated by an
independent testing professional. The examination must [shall] cover the following areas as
they relate to the fitting and dispensing of hearing instruments [aids]:

(1) basic [Basie] physies of sound;
(2) [The] structure and function of hearmg instruments [aads],
() fitting [Eitting] of hearing instruments [aids];

(4) pure [Bure] tone audiometry, mcludmg air conduction testing and bone conduction
testing;
(5) live [Live] voice and 'reco'rded [andlor—reeord] voice speech audiometry;
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(6) masking [Masking] when indicated for air conduction, bone conduction, and speech;

(7) recording [Reeording] and evaluation of audiograms and speech audiometry to
determine the hearing instrument [aid] candidacy;

(8) selection [Selection] and adaption of hearing mstmments, [aids—and] testing of
hearing instruments, and verification of aided hearing instrument performance [aids];
[and]

(9) taking [Taking] of earmold impressions;

(10) verification of hearing instrument fitting and functional gain measurements using
a calibrated system;

(11) anatomy and physiology of the ear;

(12) counseling and aural rehabilitation of the hearing impaired for the purpose of
Sfitting and dispensing hearing instruments;

(18) using an otoscope for the visual observation of the entire ear canal; and
(14) laws, rules, and regulations of this state and the United States.

(d) The [No—part—of the] examination may not test [shal-l—eonsxst—oﬁ—test&—xeqmﬁng]
knowledge of the diagnosis or [and/or] treatment of any disease or injury to the human body.

(e) Each applicant shall be given due notice of the date and place of the examination and
the subjects, areas, and [and/or] skills that will be included in the [within sueh] examination,
. and there shall be no changes in those [said] subjects, areas, and [and/for] skills after the date
of the examination has been announced and publicized. All examinations shall be conducted
in writing and by such other means as the committee [Board] shall determine adequate to
ascertain the qualifications of applicants. Upon reexamination, a person who has previously
failed shall be examined only on those portions of the examination that the person [which-he)
failed. Every applicant successfully passing the examination and meeting all the require-
ments of this Act shall be registered by the committee [Board] as possessing the qualifica-
tions required by this Act and shall be issued an apprentice permit [receivefrom the Board-a
license] to fit and dispense hedring instruments [aids] in this state.

() The committee [Board], in its discretion, may refuse to examine an applicant who [if-he]
has been convicted of [afelony or] a misdemeanor that involved moral turpitude or a felony. -

(g) Within 30 days after the date a licensing examination is administered under this Aect,
the committee [Board] shall notify each examinee of the results of the examination. Howev-
er, if an examination is graded or reviewed by a national testing service, the committee
[Board] shall notify each examinee of the results of the examination within two weeks after
the date the commiittee [Board] receives the results from the testing service. If the notice of
the examination results will be delayed for more than 90 days after the examination date, the
commiittee [Board] shall notify each examinee of the reason for the delay before the 90th day.
If requested in writing by a person who fails the licensing examination administered under
this Act, the committee [Board] shall furnish the person with an analysis of the person’s
performance on the examination.

(h) A person who is licensed under Chapter 381, Acts of the 68th Legislature, Regular
Session, 1983 (Article 4512j, Vernon's Texas Civil Statutes), and its subsequent amendments,
as an audiologist or an audiology intern is exempt from the examination.

SECTION 9. Section 8, Chapter 366, Acts of the 61st Legislature, Regular Session, 1969
(Article 4566-1.08, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 8. RECIPROCAL ARRAN GEMENTS (a) On [Upon] proper apphcatlon, the
commitiee [Te E n J g ¢ Aids] shall grant
a license to ﬁt and dlspense hearmg mstmments [a;ds] thhout requmng ‘an examination to
license holders [licentiates] of other states or territories having requirements equivalent to or
higher than those in effect under [pursuant-to] this Act for fitting and dispensing hearing
instruments [aids).

(b) Applications for license under the provisions of this section must [shall] be in writing
and on [upen] a form prescribed by the committee [Board]. An apphcatwn [Such-applica-
tions] shall be filed with the committee [Seeretary-Treasurer of the Board]. The application
shall be accompanied by documentation that clearly shows that the state, territory, or other
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authority under which the applicant was practicing has minimum requirements equivalent

to or h,zgh,er than those n effect under thw Act [a—heeﬂse-or—acemﬂed-eepy—ef—a—lwense-to-ﬁt

and-correct).

(c) In addition to any other documentation required by the committee, the committee shall
request all written records from the state, territory, or authority under which the applicant
was practicing regarding the applicant, including a copy of the written examination, the
practicum examination, the outline of the oml exammatwn, and any oth,e'r mfownatwn
'rwcessmy fo'r the commzttees deczszon [ pplicants—for-a-liconse-under the i of this

] cantin 3
SECTION 10. Section 9, Chapter 366, Acts of the 61st Legislature, Regular Session, 1969
(Article 4566-1.09, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 9. TEMPORARY TRAINING PERMIT. (a)(1) The commiltee [Board] shall grant
a temporary training permit to fit and dispense hearing instruments [aids] to any person
applying to the committee [Board] who has never taken the examination provided in the Act
and who possesses the qualifications in Subsection (b) of Section 6[,] of this Act, on [upen]
written application to the committee. The [Seeretary Treasurer-of the Board,-the] applicant
must [shall] make application on forms to be furnished by the committee [Board] furnishing
sworn evidence that the applicant [he] possesses the qualifications contained in Subsection
(b), Section 6, of this Act, that the applicant [he] has never taken the examination provided in
this Act, and that the applicant [he] has never previously been issued in this state a
temporary training permit to fit and dispense hearing instruments [aids—by the-Board].

(2) Students of audiology in an accredited college or university program are exempt
Jfrom the provisions of this Act, provided that their activities and services constitute a part
of their supervised course of study or practicum experience. Such students are subject to
the provisions of Chapter 381, Acts of the 68th Legislature, Regular Session, 1983 (Article
4512j, Vernon'’s Texas Civil Statutes), and its subsequent amendments.

(b) The application for a temporary training permit must [shall] be accompanied by the
affidavit of a person [duly] licensed and qualified to fit and dispense hearing instruments
faids] in this state. The accompanying affidavit must [shall] state that the applicant, if
granted a temporary training permit, will be supervised by the affiant in all work done by the
applicant under the [sueh] temporary training permit and[,] that the affiant will notlfy the
committee [Board] within 10 days following the applicant’s terminating of supemsmn by the
affiant.

(¢) A temporary training permit shall authorize the permit holder [thereef,] to fit and
dispense hearing instruments [aids] for a period of one year or until the permit holder
[thereof] shall have successfully passed the examination required for a license under this Act,

" whichever occurs first,

(d) A temporary training permlt [shall] automatically becomes [become] void on the first
anniversary [at-the—end] of the [periodof 6-monthsfrom-the] date of its issuance unless
extended for an additional period not to exceed 6 months by the committee [Board]. The
commiitiee may not [Beard—shal-l—never] extend a temporary trammg permit more than one
time.
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(e) The committee [Board] shall establish educational guidelines, both formal and practical,
for the training of temporary training permit holders. The training guidelines must [shall]
include directions to the training supervisor about the subject matter to be taught, length of
the training [peried], extent of a trainee’s [trainee] contact with the public, and responsibility
of the training supervisor for direct supervision of all aspects of the training [peried]. A
trainee shall be required to have at least 150 hours of directly supervised practicum that
shall include the following: =

(1) 25 hours of pure tone air conduction, bone. conduction, and speech audiometry,
recorded and live voice;

(2) 25 hours of heanng instrument evaluations z'rwludmg sound field meas'wrements
with recorded and live voice;

(3) 20 hours of instrument fittings with actual clients;

(4) 10 hours of earmold orientation types, uses, and terminology;

(5) 15 hours of earmold impressions and otoscopw examinations of the ear;

(6) 15 hours of troubleshooting of defective hea’nng instruments;

(?) 20 hours of case history with actual clients;

(8) 10 howrs of the laws governing the licensing of persons fitting and dispensing
hearing instruments and federal Food and Drug Administration and Federal Trade
Commission regulations relating to the fitting and dispensing of hearing instruments;
and

(9) 10 hours of supplemental work in one or more of the above areas.

) The length of the training may not be shorter than 200 days. The training period
begins on the date of the issuance of the temporary permit.

(9) Satisfactory completion of the requirements of this section by a supervisor and trainee
must be verified before the trainee may take the examination.

(h) A supervisor of a temporary training permit holder must be licensed under this Act.
Supervision of a permit holder shall entail direct supervision by the supervisor. A
supervisor may not supervise more than two trainees at any one time.

(i) A supervisor under this Act shall:

(1) be responsible for the day-to-day supervision of a trainee and be ultzmately
responsible for the service to a client treated by the trainee;

(2) provide the trainee with materials and equipment mecessary for appropriate au-
diometric and hearing instrument evaluation and fitting procedures;

_ (3) supplement the trainee’s background information through reading lists and other
references;

(4) be responsible for conducting in-service training for the trainee;

(5) act as a consultant to the trainee by providing time for conferences for the trainee
and providing a variety of resource materials, approaches, and techniques that are based
on sound theory, successful practice, or documented research;

(6) establish goals with the trainee that are realistic, easily understandable, and
directed toward the successful completion of trainee requirements;

(7) observe the trainee during the practicum, confer with the trainee following trainee
contact with clients, and provide an opportunity for the trainee to comment on the
practicum experience, during and after the practicum experience, either in writing or
through conferences;

(8) establish that the respomsibility for the trainee’s practicum is solely that of the
supervisor and that the daily supervision of the trainee is also the responsibility of the
supervisor;

(9) assist and encourage the trainee to utilize supportive professional sources;

(10) be aware of and adhere to state and federal laws relating to hearing instrument
Sfilting and dispensing;, and

(11) be aware of and assist the trainee in fulfilling licensing requirements of this Act.
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[(-Lz)—’llhe-keensee] dxrectly or 1nd1rectly giving [gave,] or oﬁ‘emng [offered] to give or
permitting [permitted] or causing {eaused] to.be given money or anything of value to any
person who advises others in a professional capacity as an inducement to influence the
[such] person to influence those persons that the [such] person advises in a professional
capacity to purchase or contract to purchase products sold or offered for sale by the permit

- or license holder [licensee] or to refrain from purchasing or contracting to purchase
products sold or offered for sale by any other permit or license holder [licensee] under this
Act;

(22) [.

[(—15)—'1—‘148—1}699899] vmth fraudulent intent, engaging [engaged] in the fitting and dispens-
ing of hearing instruments [aids] under a false name or alias;

(23) engaging in the fitting or sale of a hearing instrument under a name with
Sfraudulent intent;

(24) failing to provide adequately for the service or repair of a hearing instrument fitted
and sold by the license holder; or

(25) violating a regulation of the federal Food and Drug Administration or the Federal
Trade Commission relating to hearing instruments.

SECTION 13. Section 11, Chapter 366, ,Acts of the 6lst Legislature, Regular Session,
1969 (Article 4566-1.11, Vernon’s Texas‘ Civil Statutes), is amended-to read as follows:

~ Sec. 11.  DISCIPLINARY ACTIONS. “(a) If the committee [Board] proposes to refuse a
person’s apphcatlon for examination, to suspend or revoke a person s license or permit, or to
probate or repnmand a person, the person”is entitled to-a hearing”before’ the' committee
[Board].

(b) The proceedings under this section are governed by the Administrative Procedure and
Texas Register Act, as amended (Article 6252-13a, Vernon’s: Texas CivilStatutes).

(¢) Proceedings shall be commenced by filing charges with the comniittee [Board] in
writing and under oath. The charges may be made by any :person or persons

(d) [The-president—o
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(6] Upon application, the commitiee [Board] may reissue a license to fit and dispense
hearing instruments [aids] to a person whose license has been cancelled or revoked but the
[such] application shall not be made prior to the expiration of [a-peried-of] six months after
the order of cancellation or revocation has become final, and the [such] application shall be
made in the [sueh] manner and form as the committee [Board] may require.

SECTION 14. Section 12, Chapter 366, Acts of the 61st Legislature, Regular Session,
1969 (Article 4566-1.12, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 12. FEES AN D EXPEN SES (a) The fees for a,dmzmstemng thzs Act shall be as

m—amom;ts-not-to—exeeed]
1. Temporary Training Permit $200 {401
2. Examination Fee . 250 [125]
3. Apprentice License Fee 300
4. License Fee 220 [75]
5 [4]. License Renewal Fee _ 440  [220]
6 [5]. Duplicate Document Fee [fee] 50 [10]

b) [Eve ¥-Pe v.-e...-

[(e)] The committee [Seerstary-Treasurer of the Board] shall, every third work day [enor

], remit to the state treasurer [State-Treasurer] all of the

fees collected by the committee [Board] during the preceding month for deposit in the general
revenue ﬁmd [General—Revenue—F—md]

[(g-)] Funds for the admmlstratxon of thls Act shall be prov1ded by the General Appropria-
tions Act from the general revenue fund [General-Revenye-Fund]. The financial transactions

1783



Ch. 441, § 14 73rd LEGISLATURE—REGULAR SESSION

of the committee [Board] are subject to audit by the state auditor in accordance with Chapter
321, Government Code.

SECTION 15. Section 12A, Chapter 366, Acts of the 61st Legislature, Regular Session,
1969 (Article 4566-1.12A, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 12A. FALSE, MISLEADING, OR DECEPTIVE ADVERTISEMENTS. (a) The
committee [Board] may not adopt rules restricting competitive bidding or advertising by a
person regulated by the commitiee [Board] except to prohibit false, misleading, or deceptive
practices by the person. The committee [Board] may not include in its rules to prohibit false,
misleading, or deceptive practices by a person regulated by the commitiee [Board] a rule
that:

(1) restricts the person’s use of any medium for advertising;

(2) restricts the person’s personal appearance or use of the person’s [his] voice in an
advertisement;

(3) relates to the size or duration of an advertisement by the person; or

(4) restricts the person’s advertisement under a trade name.
(b) An+advertisement is false, misleading, or deceptive if the advertisement:

(1) contains a misrepresentation of fact;

(2) contains o false statement as to the license holder’s professional achievements,
education, skills, or qualifications in the hearing instrument dispensing profession;

(3) makes a partial disclosure of relevant fact, including:

(A) the advertisement of a discounted price of an item without identifying in the
advertisement or at the location of the item either the specific product being offered at
the discounted price or the usual price of the item; and

(B) the advertisement of the price of a specifically identified hearing instrument if
more than one hearing instrument appears in the same advertisement without an
accompanying price;

(4) contains a representation that a product innovation is new when in fuct the product

was first offered by the manufacturer to the general public in this state not less than 12

months before the date of the advertisement;

(5) contains any other representation, statement, or claim that is inherently misleading
or deceptive; or

(6) contains information that the license holder manufactures hearing instruments at
the license holder’s office location unless the following statement includes a statement
disclosing that the instruments are manufactured by a specified manufacturer and
remanufactured by the license holder.

SECTION 16. Section 12B, Chapter 366, Acts of the 61st Legislature, Regular Session,
1969 (Article 4566—1.12B__,’ Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 12B. CONSUMER INFORMATION AND COMPLAINTS. (a) The committee
[Board] shall prepare information of consumer interest describing the regulatory functions of
the commitiee [Board] and the committee’s [Boards] procedures by which consumer com-
plaints are filed with and resolved by the committee [Board]. The committee [Board] shall
make the information available to the general public and appropriate state agencies.

(b) Each written contract for services in this state of a licensed hearing instrument [aid
fitter-and] dispenser shall contain the name, mailing address, and telephone number of the
committee [Board]. There shall at all times be prominently displayed in the place of business
of each license or permit holder [licenses] regulated under this Act a sign containing the
name, mailing address, and telephone number of the committee [Board] and a statement
informing consumers that complaints against license or permit holders [licensees] can be
directed to the committee [Board).

(e) The committee [Board] shall establish guldehnes for a 30- day tnal penod on every
hearing instrument [aid] purchased [from :

(d) The committee [Board] shall keep an information ﬁle about each complalnt ﬁled \mth
the committee [Board] relating to a license or permit holder [Licensee]. If a written complaint
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is filed with the committee [Board] relating to a license or permit holder [licenses], the
committee [Board], at least as frequently as quarterly and until final disposition of the
complaint, shall notify the parties to the complaint of the status of the complaint unless the
notice would jeopardize an undercover investigation.

. SECTION 17. Section 13, Chapter 366, Acts of the 61st Legislature, Regular Session,
1969 (Article 4566-1.13, Vernon's Texas Civil Statutes), is amended to read as follows:

Sec. 13. RENEWAL OF LICENSE. (a) Each license to fit and dispense hearing
instruments [aids] shall be issued for the term of one year and shall, unless suspended or
revoked, be renewed annually [on—September—1] on payment of the renewal fee. The
committee may adopt a system under which licenses expire on various dates during the
year. For the year in which the expiration date is changed, license fees shall be prorated on
a monthly basis so that each license holder shall pay only the portion of the license fee that is
applicable to the number of months during which the license is valid.

(b) A person may renew an [his] unexpired license by paying to the committee [Board]
before the expiration date of the license the required renewal fee.

(e) If a person’s license has been expired for not more than 90 days, the person may renew
the license by paying to the committee [Board] the required renewal fee and a fee that is one-
half of the examination fee for the license.

(d) If a person’s license has been expired for more than 90 days but less than two years,
the person may renew the license by paying to the committee [Board] all unpaid renewal fees
and a fee that is equal to the examination fee for the license.

(e) If a person’s license has been expired for two years or more, the person may not renew
the license. The person may obtain a new license by submitting to reexamination and
- complying with the requirements and procedures for obtaining an original license.

(f) Before a license can be renewed, the commitiee [Board] shall require certification that
all testing equipment, both portable and stationary, used by the license holder [licensee] has
been calibrated within one year prior to the renewal date.

(g) Before a license can be renewed, a license holder (licenses] must demonstrate compli-
ance with the requirements. of continuing education established by the commitiee [Board)
under Section 14A [Subsection-d)-of Seetion4] of this Act.

On written request, the committee [Board] shall provide an alternative mechanism for
meeting the continuing education requirement through examination.

The committee [Beard] may waive compliance with the continuing education requirement
for license renewal in an individual case upon evidence of hardship or inability to meet the
requirement. The waiver may be granted after review by the committee [Board] on an
annual basis.

(h) Fitting and dispensing o hearing instrument [(aids] without an annual renewal certifi-
cate for the current year as provided by this section [herein] shall [have-the-same-forea-and
effect-and] be subject to the same penalties as fitting and dispensing a hearing instrument
[aids] without a license.

(i) The committee [Board] shall issue a duplicate license to any license holder [licenses]
whose license has been lost or destroyed and the committee [Board] shall have the authority
to prescribe the procedure and requirements for the issuance of the duplicate license.

SECTION 18. Section 14, Chapter 366, Acts of the 61st Legislature, Regular Session,
1969 (Article 4566-1.14, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 14. DUTY OF A LICENSE HOLDER [LICENSEE]. (a) Every person engaged in
the fitting and dispensing of hearing instruments [aids] in this state shall display the person’s
[his] license in a conspicuous place in the persom’s [his] principal office and whenever
required, exhibit the [sueh] license to the committee [Board] or its authorized representatives.

(b) Every license holder [licensee] shall deliver to each person supplied with a hearing
instrument [aid], by the license holder [licenses] or under the license holder’s [his] direction,
a bill of sale which shall contain the license holder’s [his] signature, the license holder’s [his]
printed name, the address of the license holder’s [his] principal office, the number of the
license holder’s [his] license, a description of the make and model of the hearing instrument
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[aid] furnished and the amount charged for the hearing mstmment [therefez:], and whether
the hearing instrument [aid] is new, used, or rebuilt.

[(e}Any] 1nd1v1dua1 hcensed under this Act shall seek personally or through proper referral
channels to obtain the following minimal information on each prospective candidate for
amplification: '

(1) pertinent case history; .
(2) otoscopic inspection of the outer ear, including canal and drumbhead;

~ (3) evaluation of hearing acuity utilizing puretone techniques via air ‘and bone conduction
pathways through a calibrated system; [and]

(4) an aided and unaided speech reception threshold and ability to’differentiate between
the phonemic elements of the language through speech audiometry, utilizingacalibrated
system or other acceptable verification techwiques; and

(5) verification of satisfactory aided instrument performance by use of appropriate
sound field speech, noise, or tone testing, utilizing a calibrated’ system

(d) A licensed hearing instrument fitter and dzspenser or lzcensed audwlogzst shall not
sell a hearing instrument to a person under 18 years of age unless 'the prospective user,
parent, or guardian has presented to the hearing instrument' filter and: dzspense’r or
audiologist a written statement signed by a licensed physician speczahzmg in diseases of the -
ear that states that the patient’s hearing loss has been medically evaluated and the patient
may be considered a candidate for a hearing mstmment The evaluation must have taken
place within the preceding six months.

(e) If audiometric testing is not conducted in a stationary acoustical enclosure, sound
level measurements must be conducted at the time of the testing to ensure that ambient noise
levels meet permissible standards for .testing threshold to 20 dB based on the most:current
American National Standards Institute (ANSI) “ears covered” octave band criteria for
Permissible Ambient Noise Levels During Audiometric Testing. A dBA equivalent level
may be used to determine compliance. The committee shall adopt rules necessary to enforce
the provisions of this subsection.

SECTION 19. Chapter 366, Acts of the 61st Legmlature, Regular Session, 1969 (Artxcle
4566-1.01 et seq., Vernon’s Texas Civil Statutes), is amended by adding Section 14A to read
‘as follows:

Sec. 14A. CONTINUING EDUCATION (a) The committee shall require that a fitter
and dispenser licensed under this Act complete 20 hours of continuing education each year.
For purposes of this section, each year runs concurrently with the effective date of a lwense
issued under this Act.

(b) The committee will provide a list of approved contmumg education sponsors which
will be revised and updated periodically. Approved sponsors will be designated by the
committee. Any continuing education activity must be provided by an approved sponsor.

{c) On written request to the committee, a license holder may take the state examination
given by the committee. A license holder who pays the examination fee and passes the
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examination shall be exempt from the continuing education requirement for the year that
the test is taken.

(d) A license holder may be credited with continuing education credit hours for a
published book or article written by the license holder that contributes to the license holder’s
professional competence. No more than five credit hours for preparation of a publication
may be claimed by a license holder in an annual reporting period. The continuing
education committee may grant credit hours based on the degree that the published book or
article advances knowledge regarding the fitting and dispensing of hearing instruments.

(e) A license holder may receive no more than five continuing education credit hours for
attendance at a manufacturer-sponsored course.

() A license holder who has not complied with the continuing education requirements of
this section may not be issued a renewal license unless the license holder:

(1) has served in the regular armed forces of the United States during port of the 12
months before the annual reporting date;

(2) submits proof from an attending physician that the license holder suffered a serious
or disabling illness or physical disability that prevented compliance with the requirements
of this section during the 12 months before the annual reporting date; or

(3) was licensed for the. first time during the 12 months before the annual reporting
date.

(9) A course summary and resume for each teacher of a course who seeks approval from
the committee must be submitted 30 days before the date the course is scheduled to take
place. The committee shall establish criteria for the approval of submitted courses.

(h) A license holder shall provide written proof of attendance and completion of an
approved course on a form prescribed by the committee.

SECTION 20. Section 15, Chapter 366, Acts of the 61st Legislature, Regular Session,
1969 (Article 4566-1.15, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 15. PROHIBITED ACTS. (a) It is unlawful for any person to:

(1) buy, sell, or fraudulently obtain a license to fit and dispense hearing instruments
[aids] or aid another in any of those activities [er-abet-therein];

(2) alter a license to fit and dispense hearing instruments [aids] with the intent to
defraud;

@) w111fully make a false statement in an apphcatlon to the committee [Texas—Boardof
" d 50 ids] for a license, for a temporary

trammgperm1t, or for the renewal ofa hcense,

(4) falsely impersonate any person [duly] licensed as a fitter and dispenser of hearing
instruments [aids] under [the-provisions of] this Act;

(5) offer or represent that the person is [held-himself cut—as] authorized to fit and
dispense hearing instruments [aids], or use in connection with the person’s [his] name any
designation tending to imply that the person [he] is authorized to engage in the fitting and
dispensing of hearing instruments [aids], if the person is not [so] licensed under the
provisions of this Act;

(6) engage in the fitting and dispensing of hearing instruments [aids] during the time the
person’s [his] license shall be cancelled, suspended, or revoked;

(7) dispense or fit a hearing instrument [aid] on any individual who has ordered the
[such] hearing instrument [aid] or device by mail unless the person dispensing and fitting
the [such] hearing instrument [aid] or device is licensed under this Act or under Chapter
381, Acts of the 68th Legislature, Regular Session, 1983 (Article 4512j, Vernon’s Texas
Civil Statutes), and its subsequent amendments; or

(8) sell hearing instruments by mail.

(b) It is unlawful for any person not a licensed [fitter-and] dispenser of hearing instru-
ments [aids] or a holder of a temporary training permit or an apprentice permit provided in
this Act, or a licensed physician or surgeon to do any one act or thing or any combination of
acts or thmgs named or described in this section [Subsection-(b)-of Section—1-of-this-Aet].
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(¢) It is unlawful for any license or permit holder (licensee] to:

(1) fail to clearly disclose the holder’s [his] name, business address, and the purpose of
the communication in any telephone solicitation of potential customers;

(2) use or purchase for use a list of names of potential customers compiled by a person
by telephone other than the license or permit holder or the holder’s [kcensee,—h;s]
authorized agent or another license or permit holder [licensee]; or. '

(8) do any act that [which] requires a license from the Texas Optometry Board or the
Texas State Board of Medical Examiners.

SECTION 21. Section 16, Chapter 366, Acts of the 6lst Leglslature, Regular Session,
1969 (Article 4566-1.16, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 16. ADMINISTRATIVE PENALTIES; INJUNCTION [BENALTY].. (a) The
committee, with the approval of the board, may impose a fine not to exceed $250 plus costs
Jfor the first violation and not to exceed $1,000 plus costs for each subsequent violation of this
Act and the rules adopted under this Act on any person or entity described in this Act. The
fine may be invoked as an alternative to any other disciplinary measure, except for
probation, as set forth by the committee.

(b) If a person other than a licensed hearing instrument dzspense'r has engaged in any act
or practice that constitutes an oﬁ’ense under this Act, a district court of any county on
application of the commzttee may 188ue an m]unctwn or other approp'nate o'rder restrammg
suchconduct[ ; By P of this-Aet-sha ot :

SECTION 22. Chapter 366, Acts of the 61st Leg1s1ature, Regular Sessmn, 1969 (Artlcle
4566-1.01 et seq., Vernon’s Texas Civil Statutes), is amended by addmg Section 16A to read
as follows:

Sec. 16A. SURETY BONDING. (a) A license holder shall file a bond or a surety n lieu
of a bond in the amount of $10,000 with the commitiee conditioned on the license holder’s
promise to pay all:

(1) taxes and contributions due to the state and political subdwzswns of the state; and

(2) judgments that the license holder may be required to pay fo'r negligently or
improperly dispensing hearing instruments or for breaching a contract relatmg to the
dispensing of hearing instruments.

(b) A license holder may file with the committee a cash deposzt or other negotmble
security acceptable to the committee in the amount required in Subsection (a) of this section
in liew of a bond.

(c) A bond required under this section remains in effect until cancelled by action of the
surely, the principal, or the committee. A person may not commence an action on the bond
later than the third anniversary of the date the bond was cancelled.

(d) The purchaser of a hearing instrument may rescind the purchase and recover as
provided by this section for:

(1) a material misstatement of fact or misrepresentation by the license holder regarding
the hearing instrument or services to be provided by the license holder that were relied on
by the purchaser or that induced the purchaser to purchase the instrument;

(2) the failure by the license holder to provide the purchaser with an instrument or with
Suting and dispensing services that conform to the specifications of the purchase agree-
ment;

(3) the diagnosis of a medical condition unknown to the purchaser at the time of the
purchase that precludes the purchaser’s use of the instrument;

(4) the failure by the license holder to remedy a significant material defect of the
hearing instrument within a reasonable time;

(5) the provision by the license holder of a hearing instrument of fitting and dispensing
services that are not in accordance with accepted industry practices; or
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| (6) the failure by the license holder to meet the standards of conduct prescribed under
this Act or by rules adopted under this Act that adversely affects the transactions between
the purchaser and the license holder.

SECTION 23. Chapter 366, Acts of the 61st Legislature, Regular Session, 1969 (Article
4566~1.01 et seq., Vernons Texas Civil Statutes), is amended by adding Section 16B to read
as follows:

Sec. 16B. OWNERSHIP OF DISPENSING PRACTICE. A person who owns, main-
tains, or operates an office or place of business where the person employs or engages under
contract a person who practices the fitting and dispensing of hearing instruments shall be
considered also to be engaged in the practice of fitting and dispensing of hearing instru-
ments under this Act. A person who is considered to be practicing the filting and
dispensing of hearing instruments under this section shall be required to be licensed under
this Act or licensed under Chapter 381, Acts of the 68th Legislature, Regular Session, 1983
(Article 4512), Vernon’s Texas Civil Statutes), and its subsequent amendments, as an
audiologist.

SECTION 24. Section 17, Chapter 366, Acts of the 61st Legislature, Regular Session,
1969 (Article 4566-1.17, Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 17. TREATMENT OF EAR DEFECTS AND ADMINISTRATION OF DRUGS.
This [Nething econtainedin this] Act does not [shall be-construedto] permit a person
[persons] licensed under this Act to treat the ear for any defect [whatsoever] in any manner,
nor to administer any drug or physical treatment [whatsoevaer] unless the license holder
[licenses] is a [dulygualified] physician or [and] surgeon [and] licensed to practice by the
Texas State Board of Medical Examiners. This [Nothing in this] Act does not [shall-be
construed-to] amend or modify the laws regulating the practice of medicine as defined by the
Medical Practice Act (Article 4495b [4510], Vernon’s Texas [Revised] Civil Statutes) [of
Texas].

SECTION 25. Section 18, Chapter 366, Acts of the 61st Legislature, Regular Session,
1969 (Article 4566-1.18, Vernon’s Texas Civil Statutes), is repealed.

SECTION 26. Sections 21 and 22, Chapter 366, Acts of the 61st Legislature, Regular
Session, 1969 (Articles 4566-1.21 and 4566-1.22, Vernon’s Texas Civil Statutes), are repealed.

SECTION 27. This Act takes effect September 1, 1993.

SECTION 28. (a) A person holding a license for the fitting and dispensing of hearing aids
from the Texas Board of Examiners in the Fitting and Dispensing of Hearing Aids on August
31, 1993, may apply to the State Committee of Examiners in the Fitting and Dispensing of
Hearing Instruments for a license under Chapter 366, Acts of the 61st Legislature, Regular
Session, 1969 (Article 4566-1.01 et seq., Vernon’s Texas Civil Statutes), and its subsequent
amendments, without taking the examination required by Section 6 of that Act. The
committee shall have 14 days from the receipt of the application to issue a new license under
that Act to the applicant. .

(b) An application for a license under Chapter 366, Acts of the 61st LegiSlature, Regular
Session, 1969 (Article 4566-1.01 et seq., Vernon’s Texas Civil Statutes), and its subsequent
amendments, must be received by the committee by December 31, 1993. An applicant may
continue to fit and dispense hearing instruments under the applicant’s existing license until
the committee issues a new license under that Act.

SECTION 29. (a) The Texas Board of Examiners in the Fitting and Dispensing of
Hearing Aids is abolished. All powers, duties, obligations, and rights of action of that board
are transferred to the State Committee of Examiners in the Fitting and Dispensing of
Hearing Instruments in the Texas Department of Health on the effective date of this Act. A
reference in the law to the Texas Board of Examiners in the Fitting and Dispensing of
Hearing Aids means the State Committee of Examiners in the Fitting and Dispensing of
Hearing Instruments in the Texas Department of Health.

(b) The personnel property, records, and funds in the custody of the Texas Board of
Examiners in the Fitting and Dispensing of Hearing Aids on the effective date of this Act are
transferred to the Texas Department of Health.
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(¢) The Texas Department of Health shall continue any proceeding brought by the Texas
Board of Examiners in the Fitting and Dispensing of Hearing Aids before September 1, 1993,
in accordance with the law in effect on the date the proceeding was brought, and the former
law is continued in effect for this purpose.

(d) The unobligated and unexpended balance of any appropriation made to the Texas
Board of Examiners in the Fitting and Dispensing of Hearing Aids for the fiscal year ending
August 31, 1993, is transferred to the Texas Department of Health for the purpose of
implementing thls Act.

SECTION 30. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requmng bills to be read on three several days in each house be
suspended, and this rule is hereby suspended.

Passed the Senate on April 30, 1993, by a viva-voce vote; the Senate concurred in
House amendment on May 21, 1993, by a viva-voce vote; passed the House, with
amendment, on May 18, 1993, by a non-record vote.

Approved June 6, 1993.
Effective Sept. 1, 19983.
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