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CHAPTER 808

" H.B. No. 2499

AN ACT
relating to prepaid funeral services or merchandise.
Be it enacted by the Legisloture of the State of Texas: ‘
SECTION 1. Chapter 512, Acts of the 54th Legislature, Regular Session, 1955 (Article
548b, Vernon'’s Texas Civil Statutes), is amended to read as follows:

See. 1. PURPOSE; DEFINITIONS; PERMITS. (a) This Act provides limits on the
manner in which a person is permitted to accept ﬁmds i prepayment of funeral services to
be performed in the future. The purpose of this Act is to:

(1) provide a regulatory framework so that members of the public have an opportumty
to arrange and pay for funerals for themselves and their families in advance of need; and

(2) provide all safequards to protect the prepaid funds and to assure that the prepaid
funds will be available to pay for the prearranged funeral services.

(b) In this Act:
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(1) “Affiliate” means a person or entity directly or indirectly controlling, controlled by,
or under common control with a permit holder or the funeral provider.

(2) “Commissioner” means the Banking Commissioner of Texas.
(3) “Department” means the Banking Department of Texas.

(4) “Earnings” means the amount in an account in excess of the amount paid by the
purchaser of a prepaid funeral benefits contract and deposited or placed in the account as
provided by Section 5(a)(2) of this Act. The term includes accrued interest, accrued
income, and enhanced or increased value.

(5) “Funeral provider” means the funeral home designated in a prepaid funeral benefits
contract that has agreed and obligated itself to provide the specified prepaid funeral
benefits.

(6) “Insurance policy” means a life insurance policy or annuity contract.

(7) “Permit holder” means a person hoving a valid permit to sell prepaid funeral
benefits.

(8) “Person” means any individual, firm, partnership, corporation, or association.

(9) “Prepaid funeral benefits” means prearranged or prepaid fumeral or cemetery
services or funeral merchandise, including caskets, grave vaults, and all other articles of
merchandise incidental to a funeral service. The term does not include a grave lot, grave
space, grave marker, monument, tombstone, crypt, niche, or mausolewm wunless it is sold
in contemplation of trade or barter for services and merchandise to which this Act applies.

(10) “Seller” means a person selling, accepting funds or premiums for, or soliciting
contracts for prepaid funeral benefits or contracts or policies of insurance to fund prepaid
Sfuneral benefits in this state.

(11) “Trustee” means the person named as trustee in the instruments creating a
prepaid funeral trust.

(c) Unless a person holds a permit issued under this Act, the person may not:

(1) sell prepaid funeral benefits, or accept funds for prepaid funeral benefits, in this
state under any contract; or

(2) solicit the designations by an individual of the prepaid funeral benefils to be
provided out of any fund, investment, security, or contract, including contracts or policies
of insurance authorized, and sold under a license issued, by the State Board of Insurance,
to be created or purchased by that individual at the suggestion or solicitation of the seller.

(d) A seller who violates Subsection (c) of this section is not entitled to enforce a prepaid
Jumeral benefits contract but the purchaser or the purchaser’s heirs or legal representative is
entitled to recover:

(1) all amounts paid to the seller under that contract; and

(2) all amounts paid to any fund or for any investment, security, or contract, including
contracts or policies of insurance authorized by the State Board of Insurance.

(e) Del@'very of funeral merchandise before death is not performance or fulfillment, in
_ whole or in part, of a prepaid funeral benefits contract entered into after the effective date of
this Act.

(® A seller may not increase the sales price of an item not covered by this Act for the
purpose of allocating a lesser sales price to an item that is covered by this Act.

(9) All funds received in ewchange for prepaid funeral benefits shall be administered as
prescribed by:

(1) Section 1A of this Act governing inswrance-funded prepaid fumeral benefits; or
(2) Section 5 of this Act governing trust-funded prepaid funeral benefits.

(h) Without the prior writien consent of the Commissioner, a holder of prepaid funeral
Sfunds designated under Section 5(a)(2) of this Act may not use those funds to purchase,
lease, or otherwise invest in an asset owned by the seller or funeral provider or an affiliate of
the seller or funeral provider. '
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(i) The Commissioner by order may disapprove a transaction described by Subsection (h)
of this section on the ground that it would materially adversely affect the interests of the
purchasers of prepaid fumeral benefits contracts. The Commissioner shall approve or
disapprove the transaction within 30 days afler the date of the receipt of written notification
by the permit holder. Failure to act within that pericd constitutes approval of the
transaction. Unless the permit holder requests a hearing within 10 days after the date of the
order of disapproval, the order shall become effective as proposed. If the permit holder
requests a hearing within the 10-day period, it shall be conducted in accordance with the
procedures for a contested case hearing under the Administrative Procedure and Texas
Regtster Act (Amcle 6252—130, Vemons Texa,s thl Statutes) and tts subsequent amend

Sec. 1A [1a). INSURANCE FUNDED PREPAID FUNERAL BENEFITS. (a) No seller
[organization] covered by this Act shall solicit by any means whatsoever the designation by an
individual of prepaid funeral benefits [funeral services-or-merchandise-which he-dasires) to be
provided to be paid out of any fund, investment, security, or contract, including insurance
policies, to be created or purchased by or for such an individual at the suggestion or
solicitation of the seller [oxganization), unless such a fund is to be created by a life insurance
pollcy or an annuity contract approved by the Board of Insurance and issued by [with] an
insurance company licensed by the Board of Insurance or except as provided for trust-funded
prepaid funeral benefits by Section 5 of this Act [in-Texas], or unless such fund, investment,
security, or contract shall have been approved by the Department as safeguarding the nght
and interests of the individual, his heirs and assigns, to substantially the same or greater
degree as is provided with respect to funds regulated by Section 5 hereof. An insurance-
Sfunded p'repa'td funeral benefits contract must be executed in conjunction with the applica-
tion for the issuance of the insurance policy.’

(b) The [Provided, however,that-the] Department may require evidence of payment of
premiums on any life insurance policy, or an annuity contract used to create a fund to
guarantee prepaid funeral benefits. Any seller failing to provide such evidence to the
Department after being so requested by written notice shall be subject to cancellation of its
permit under the provisions of Section 4 of this Act. A seller shall remit all premiums
collected for insurance policies or annuity contracts funding prepaid funeral benefits to the
insurance company within 30 days after the date of collection.

(c) On the death of a beneficiary named in an insurance-funded prepaid funeral benefits
contract, the seller or funeral provider, after completion of the funeral service and presenta-
tion to the insurance company of proper affidavits signed and sworn to by an officer or
designated agent of the seller on forms prescribed by the Department, together with a
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certified copy of the death certtﬁcate may withdraw the benefits payable under that policy.
The seller shall maintain copies of those afﬁdamts and death certificate for evamination by
the Department.

(d) A conversion from trust-funded prepaid funeral benefits to insurance-funded prepaid
Sfuneral benefits must be approved by the Department as safequarding the rights and
interests of the individual who purchases the prepaid funeral benefits contract. Each
contract holder shall be notified in writing of the terms of the proposed conversion and of the
holder’s right to decline the conversion. Applications for approval of conversions from trust-
SJunded prepaid funeral benefits to insurance-funded prepaid funeral benefits must be filed
with the Department on forms prescribed by the Department and accompanied by conversion
application fees established by the Department under Section 2 of this Act.

(e) The cancellation of an insurance-funded prepaid fumeral benefits contract shall be
handled as provided by Section 5(b) of this Act.

Sec. 2. ADMINISTRATION OF ACT; CONTRACTS. This law shall be administered by
the [StateBanking] Department. The Department is authorized to prescribe reasonable
rules and regulations concerning [application] fees to defray the cost of administering this
Act, but may not maintain unnecessary fund balonces, and fee amounts shall be set in
accordance with this requirement, the keeping and inspection of records relating to the sale
of prepaid funeral benefits, the filing of contracts and reports, changes in management or
control of an organization, and all other matters incidental to the enforcement and orderly
administration of this law; and the Department skall [may] approve forms for sales contracts
for prepaid funeral benefits before their use. All such contracts must be in writing and no
contract form shall be used without prior approval of the Department. All such contracts
shall state the name of the funeral home or other person [organization] primarily responsxble
for providing the prepaid funeral be'neﬁts [funeral-servicasor merchandise] specified in such
contracts. In the event the seller is not the funeral home designated to provide the specified
prepaid funeral benefits [mneral—semees—or—mea:ehand;se], such contract shall not be valid
unless the funeral home so designated is a party to the contract and therein agrees and
obligates itself to provide such specified prepaid funeral benefits [funeral services—or
merchandise]. It is further provided, that all [prearrangedor] prepaid funeral benefits
contracts shall set forth the particulars of the funeral merchandise, including a desecription
and specifications of the material used in the caskets or grave vaults to be furnished, and such
contracts shall set forth the partlculars of the p'repazd funeral bemﬁts [professional-services
tobe-parforme the funeral-home s-and-sutomotiveequipment] to be provided.

Sec 3. PERMIT Each person [el:gamzat;ea] desmng to sell or to continue to sell
prepaid funeral benefits shall file an application for a one-year permit with the Department
on a form prescribed by the Department. The applicant [and] shall pay a filing fee in an
amount set by the Department under Section 2 of this Act and extraordinary expenses
required for out of state investigation of the applicant, if applicable [0£-$250). The
Commissioner may conduct an investigation of the applicant for the initial permit, and if the
Commissioner finds that the business ability, experience, character, financial condition, and
general fitness of the applicant warrants the confidence of the public, the Commissioner shall
approve [grant] the application and issue a permit to the apphcant If the Commissioner
finds otherwise, the Commissioner shall notify the applicant, who is entitled to a hearing on
the application, on request, within 60 days after the date of the request, to be conducted in
accordance with the procedures for a contested case hearing under the Administrative
Procedure and Texas Register Act (Article 6252-13a, Vernon’s Texas Civil Statutes) and its
subsequent amendments. The Department by rule may adopt a system under which permits
expire on various dates during the year. The Commissioner may refuse to renew a permit if
the applicant has committed one or more of the acts described by Section 4(a) of this Act and
has not corrected the violation within 30 days after the date of written notice from the
Commissioner. The fee for renewal shall be set by the Department under Section 2 of this
Act [is-$60].

Sec. 4. ENFORCEMENT. (a) The Commissioner may issue an order to cancel, sus-
pend, or refuse to renew o permit issued to a person under this Act to sell prepaid funeral
benefits if the Commissioner finds, by examination or other credible evidence, that the
person:
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(1) has violated this Act or another law of this state, including a final order or rule of
the Commissioner or the Department, relating to the sale of prepaid funeral benefits;

(2) has misrepresented or concealed a material fuct in the application for the permit; or

(3) has obtained, or attempted to obtain, the permit by misrepresentation, concealment,
or fraud.

(b) In addition to other penalties that may be imposed under this Act, the Commissioner
may bring a civil action in a district court in Travis County to enmjoin a violation or
threatened violation of this Act or a final order or rule of the Commissioner or the
Department.

(¢c) The Commissioner may issue an order to cease and desist if the Commissioner finds,
by examination or other credible evidence, that a person has violated this Act or another law
of this state, including a final order or rule of the Commissioner or the Department, relating
to the sale of prepaid funeral benefits.

(d) An order proposed under Subsection (a) or (¢) of this section shall be served on the
person named and shall state the grounds for the proposed order with reasonable certainty
and the proposed effective date, which may not be before the 16th day after the date of its
mailing by certified mail, return receipt requested, to the person’s last known address.
Unless the person named in the order requests a hearing within 15 days after that mailing,
the order becomes effective as proposed. If the person named requests a hearing, it shall be
conducted in accordance with the procedures for a contested case hearing under the
Administrative Procedure and Texas Register Act (Article 6252-130, Vernon’s Texas Civil
Statutes) and its subsequent amendments.

(e) Following cancellation of or failure to renew a permit under Subsection (a) of this
section or on notice to a person required to obtain a permit under this Act, the Commission-
er may issue an order to seize all prepaid funeral funds, including earnings, wherever those
Sfunds are held and may issue an order to seize any or all records that relate to the sale of
prepaid fumeral benefits, if the Commissioner finds, by examination or other credible
evidence, that the person:

(1) has failed to de_posit or remit funds in accordance with Section 1A or 5 of this Act;

(2) has misappropriated, converted, or illegally withheld or failed or refused to pay on
proper demand any money entrusted to the person belonging to the beneficiary under a
prepaid funeral benefits contract; :

(3) has refused to submit to examination by the Department;
(4) has been the subjéct of an order to cancel, suspend, or refuse to renew a permit; or

(5) does not hold a valid permit or has transferred the ownership of ils business to an
acquiror that does not hold a valid permit and that:

(A) has not applied for a new permit within 30 days after the date of the consumma-
tion of the transfer; or

(B) has been denied a new permit.

(® An order under Subsection (e) is effective instanter if the Commissioner finds that
immediate and irreparable harm is threatened to a beneficiary under a prepaid funeral
benefits contract. If such a threat does not exist, the order shall state the proposed effective
date, which may not be before the 16th day after the date of mailing by certified mail, return
receipt requested, to the person’s last known address. Unless the person named in the order
requests a hearing within 15 days after that mailing, the order becomes effective as proposed.
If the person named requests a hearing, it shall be conducted in accordance with the
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon’s Texas Civil
Statutes) and its subsequent amendments.

(g) Within 30 days after the date of a seizure of funds, the Commissioner may notify all
known parties who purchased prepaid funeral benefits contract obligations from the person
whose permit was cancelled. The notice shall include an explanation of the procedures
under this Act for cancelling the contracts and claiming funds that may be due to the parties
if they elect to cancel. The notice shall instruct those parties how to continue making
payments due under the contracts if they elect to keep the contracts in force. The notice
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shall instruct those parties that if they elect to keep the contracts in force the Commissioner
will transfer responsibility to perform the contracts to a responsible successor permit holder
selected by the Commissioner or transfer the seized funds to the guaranty fund, subject to the
claims process prescribed by rule under Section 8A of this Act. A successor permit holder to
whom a contract is transferred by the Commissioner assumes responstbility to perform the
contract and is entitled to retain all funds that would have been due the person whose permit
was cancelled, including any funds seized by the Commissioner. The Department shall
adopt rules governing selection of a successor permit holder. Any premium received
through the selection process that exceeds the claims against the prior permit holder shall be
paid into the guaranty fund.

(h) The Commissioner may issue an order to a person requiring restitution if, after notice
and opportunity for hearing held in accordance with the procedures for a contested case
hearing under the Administrative Procedure and Texas Register Act (Article 6252-13a,
Vernon’s Texas Civil Statutes) and its subsequent amendments, the Commissioner finds that
the person:

(1) has failed to deposit ﬁmds in accordance with Section 5 of this Act; or

(2) has misappropriated, converted, or illegally withheld or failed or refused to pay on
proper demand any money entrusted to the person belonging to the beneficiary under any
prepaid funeral benefits contract.

(i) In addition to any other penalties that may be imposed under this Act, a person who
violates this Act or a final order or rule of the Commissioner or Department is subject to a
civil penalty unless within 30 days afler the date of receiving written motice from the
Department of the violation, the person corrects the violation by performing the required
duty or act. A civil penalty may not exceed $1,000 per violation for each day that the
violation persists.

) A civil penalty may be imposed by the Commissioner after notice and opportunity for
hearing in accordance with the procedures for a contested case hearing under the Adminis-
trative Procedure and Texas Register Act (Article 6252-13a, Vernon’s Texas Civil Statutes)
and its subsequent amendments. In determining the amount of the penalty, the Commis-
sioner shall consider the seriousness of the violation and the good faith of the person charged
in attempting to comply with this Act. The amount of the penalty may be collected by the
Commissioner in the same manner that money judgements are enforced in the district
courts of this state.

(k) Afler an order issued by the Commissioner to seize funds or records under Subsection.
(e) of this section has become final and not subject to appeal, the Commissioner may petition
the district court in the county of residence of a person required to hold a permit under this
Act, requesting the issuance of an order to show cause why the business and affairs of that
person should not be liquidated and a receiver appointed by the court to accomplish that
purpose if the person has committed one or more of the following acts and has failed or
refused to correct the violations within 30 days afler the date on which the person received
written notice from the Commissioner:

- (1) failed to deposit funds in accordance with Section 5 of this Act;

(2) misappropriated, converted, or illegally withheld or failed or refused to pay over
upon proper demand any money entrusted to that person belonging to the bemeficiary
under any prepaid funeral benefits contract; or

(3) allowed the person’s permzt to lapse or has had the permit revoked under this Act

and has not made adequate provision for the administration of all funds deposited with

" the person for prepaid funeral benefits contracts in accordance with the terms of the
contmcts and applwable law, mcludmg regulatwns [
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Sec. 4A. TRANSFER OF -BUSINESS OWNERSHIP. (a) A permit issued under this
Act is not _transferable.

(b) If a permit holder transfers the ownership of its business, the permit holder shall notify
the Department and the depository of the funds held under Section 5 of this Act by registered
mail within seven days after the date the transfer is consummated. If the transfer is to o
person who s not a permit holder, the person shall file, within 30 days after the date of the
consummation of the transfer, an application for a permit with the Department in
accordance with Section 3 of this Act. If the application is not filed within that period, or if
the person does mot meet the requirements for issuance of a permit under this Act, the
Commissioner shall follow the procedures set forth in Section 4 of this Act for denying the
permit application and for seizing the funds or records.

(c) Any person aggrieved by the final action of the Department may appeal therefrom to a
Distriet Court in Travis County, Texas.

Sec. 5. TRUST FUNDED PREPAID FUNERAL BENEFITS. (a) All sums heretofore
or hereafter paid or collected on contracts for prepaid funeral benefits entered into prior to
the effective date of this Act shall be handled in accordance with the manner in which they
have heretofore been handled. All sums paid or collected on such contracts entered into after
the effective date of this Act (with the exception of those paid where a contract of insurance
previously is created or approved by the Department) shall be handled in the following
manner:

(1) The seller of a trust-funded prepaid funeral benefits contract [funeral home (or other
ent}t}eouectmg—sa;d—iunds)] may retain as its own money, for the purpose of covering its
selling expenses, servicing costs, and general overhead, an amount not to exceed one-half of
all funds so collected or paid until it has received for its use and benefit an amount not to
exceed ten percent of the total amount agreed to be paid by the purchaser of said prepaid
funeral benefits as such total amount is reflected in the contract. [No—charges or

(2) All amounts paid or collected, with the exception of those permitted to be retained as

set forth above, shall, within 30 [thirty] days after such collection, be (a) deposited in a
savings and loan association in this state in an interest-bearing account insured by the
federal government, or (b) deposited in a state or national bank in this state in an interest-
bearing account insured by the federal government, or (¢) placed with the trust department
in a state or national bank in this state, or in a trust company authorized to do business in
this state, to be invested by such trust department or company in accordance with the
terms and provisions of this Act [
Code)]. Such deposits or trust accounts shall be earried in the name of the funeral provider
[home] or other entity to whom the purchaser makes payment, but accounting records shall
be maintained by the seller showing the amount deposited or invested with respect to any
particular purchaser’s contract.

(8) On the death of a beneficiary named in a prepaid funeral benefits contract, the
seller, after completion of the funeral service and presentation to the depository of proper
affidavits signed and sworn to by an officer or authorized agent of the seller on forms
prescribed by the Department and a certified copy of the death certificate, may withdraw
the amount equal to the original contract amount paid in by the purchaser less amounts
retained under Subsection (a)(1) of this section, plus oll earnings attributable to that
contract. The seller shall maintain the comes of the aﬁ‘idamts and death cemﬁcate for
exammatwn by the Department [ he-da : h e
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(4)(A) The seller may withdraw [at-any-txme] funds out of earnings [accrued-interest-or
ineoma) on the accounts for the purpose of paying reasonable and necessary trustee’s fees
or depository fees. With prior app'roval of thc Depaﬁmcnt, the seller may wzth,dmw funds

out of earmngs on the accounts [eharg

sueh—aeeeunts, ch ageounts,] fr e ps paying any taxes|
ment,] caused or created by reason of the existence of such deposit accounts or trust
accounts or for the pwmose of paying an assessment u'rzde'r Section 8_A of this Act[,-o::-fox

(B) The seller may also vmthdraw funds from the eammgs [acc;:ued—mtexest—ox
ineome) on the [deposit] accounts for the purpose of paying the examination fee for one
examination by the Department each calendar year, or for the preparation of financial
statements required by the Department, including financial statements required in lieu
of an examination by the Department.

(C) Upon the maturity date of a trust-funded contract as above provided and.only
after the funeral provider [home] has fully performed its obligations under said contract
with the purchaser, or at the time of cancellation prior to maturity as provided in

Subsection (b)[(5)] herein, the seller may [additionally] withdraw from said [depesit]
account all eammgs att'nbutable to [

enh 3 n 3 ineome-on] said contract. Such withdrawal
shall be the proportlonate part of the eammgs [tetal—enhaneed—value,—aeemed—interest—ox
acerued-income,] that the amount deposited under said contract bears to the total amount
deposited from all unmatured contracts, less any withdrawals of excess earnings made
in accordance with this section, or, if the Commissioner has affirmatively determined
that the records of the permit holder are adequate to allow this method to be exercised in
an accurate manner, the withdrawals may be equal to the actual earnings on individual
matured contracts, minus any properly allocated expenses permitted by this section, less
any withdrawals of excess earnings made in accordance with this section [subsection].

(D) On approval by the Commzsswner a [apphcatma,—the—cenmss;enep-ma%-aﬁtex

egiste et (Articla-6252-13a, Vernon’s Texas S ]sellerof
prepaid funeml be'neﬁts may [prensed servicesto] w1thdraw excess earnmgs from the
seller’s trust accounts [depesits]. For the purposes of this section, “excess earnings”
means funds in the trust accounts, including all realized and unrealized gains and
losses, [depes;t] that exceed 110 [1012] percent of all sums pazd by pwrchasers on the
contmcts [of-the o : 2

(i) A seller must apply to the Commissioner for approval to withdraw excess
earnings from the seller’s trust accounts under this subsection. An application must
be in writing and must include a sworn statement by an agent of the seller designated
under Section 6 of this Act that: '
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(I) specifies the amount eligible for withdrawal based on the market value of the
trust assets as of a date not more than 45 days prior to the date of the application;
and

(II) affirms that the requested withdrawal constitutes excess earnings.

(1) An application by a seller to withdraw excess earnings from the seller’s trust
accounts must be accompanied by:

(I) a statement from the trustee of the trust accounts verifying the market and
book values of the assets in the accounts as of a date not more than 45 days prior to
the date of the application;

(1) the seller’s most recent audited or unaudited financial statements dated not
more than 18 months prior to the date the application is filed with the Commission-
er. In the event of the filing of a consolidated application on behalf of affiliated
sellers, audited financial statements of the parent company may be submitted in
liew of those of the sellers. Such audited statements shall be accompanied by an
ungqualified opinion by a certified public accountant. In the event the seller
provides unaudited financial statements or audited financial statements with a
qualified opinion pursuant to this subsection, the Commissioner may approve the
application if the application is accompanied by a surety bond from a company
acceptable to the Commissioner, in favor of the Commissioner, in an amount equal
to the amount of the requested withdrawal. Such bond shall be reduced on an
annual basis by an amount equal to 10 percent per year;

(I1I) the seller’s quarterly audited or unaudited profit and loss statements

covering the two years immediately preceding the year covered by the financial

- statements required in Subsection (0)(4)(D)()(IL) of this section. If the seller has

not been in operation for three (3) years, the profit and loss statements shall cover
the period of time that the seller has been operating;

(IV) financial records or reports reflecting the total amount of the seller’s
contracts and the total amount of payments made by purchasers with respect to the
seller’s contracts; and

(V) In the event an application is submitled by a seller that is not the funeral
home designated in the contracts that is obligated to provide the specified prepaid
funeral benefits, in addition to all information vequired under Subsections
(W) (L)(D) D) through (IV) of this section, such application shall be accompanied
by:

(-a-) copies of agreements with all funeral homes that will deliver the funeral
services and merchandise, including amounts agreed to be paid to such funeral
homes by the seller; and

(-b-) an affidavit from each funeral home stating that the withdrawal of excess
earnings in the amount requested will not affect its contractual obligation to deliver
the contracted funeral services and merchandise.

(ii1) The Commissioner shall approve a completed application to withdraw excess
earnings unless the Commissioner determines that the seller’s ability to deliver the
contracted services and merchandise would be materially jeopardized by the with-
drawal due to: '

(D) the seller’s failure, after written notice from the Commissioner, to substantial-
ly comply with any low or rule applicable to the sale of prepaid funeral benefits in
this state;

(II) the seller’s willful commission of any felony or fraudulent act in the conduct
of the seller’s prepaid funeral business that threatens the seller’s solvency;

(I11) the seller’s refusal to submit to an examination of the seller’s trust accounts
under Section 8 of this Act; ,

(IV) the cancellation or involuntary non-remewal of the seller’s permit to sell
prepaid funeral benefits;
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(V) the seller’s knowing withdrawal from the trust accounts of amounts that are
not authorized under this Act or the seller’s refusal to correct the unauthorized
withdrawal after the receipt of written notice from the Commissioner;

(VI) the seller’s failure to deposit or remit funds in accordance with this section
or the seller’s refusal to make the required deposit or remittance after the receipt of
written notice from the Commissioner;

(VII) the amount of the requested withdrawal exceeding the met worth of the
seller, or if the seller is an affiliate of a consolidated entity, the net worth of the
parent corporation. In the event the requested withdrawal exceeds the net worth of
the seller or, if applicable, the parent corporation, the Commissioner may approve
the withdrawal if the seller provides a surety bond from a company acceptable to
the Commissioner, in favor of the-Commissioner, in the amount of the withdrawal
in excess of the net worth of the seller or its parent. Such bond shall be reduced on
an annual basis by an amount equal to 20 percent per year;

(VIII) the seller (or the parent, if a consolidated application is filed) having
experienced a net loss from operations in any of the last three years. In the event
of such a loss, the Commissioner may approve the withdrawal if the seller provides
a surety bond from a company acceptable to the Commissioner, in favor of the
Commiissioner, in an amount equal to the requested withdrawal. Such bond shall
be reduced on an annual basis by an amount equal to 10 percent per year;

(IX) the contingent liabilities other than commitments disclosed on the face of
seller’s (or parent’s if a consolidated application is filed) audited consolidated or
unconsolidated balance sheet exceeding seller’s (or parent’s if a consolidated appli-
cation is filed) net worth as of the date of the financial statement. In such event,
the Commissioner may approve the withdrawal if the seller provides a surety bond
Jrom a company acceptable to the Commissioner, in favor of the Commissioner, in
an amount equal to the requested withdrawal. Such bond shall be reduced on an
annual basis by an amount equal to 10 percent per year; or

(X) the withdrawal causing the investments in the trust accounts to be in
violation of Section 5A(d) of this Act.

() In connection with the Commissioner’s review of a seller’s application to
withdraw excess earnings from the trust accounts under this subsection, the Commis-
sioner may conduct an examination or audit of the seller’s prepaid funeral benefits
records under Section 8 of this Act.

(v) The Commissioner shall issue a written notice within 10 days of receipt of an
application informing the seller either that the application is complete and accepted
Jor filing, or that the application is deficient and that specific additional information
18 required within 30 days. If the requested information is not received within 30
days, the application is deemed denied unless good cause exists for failure to provide

© the information timely. The Commissioner shall approve or deny an application
under this subsection within 90 days of the date of filing of a completed application.
If a completed application to withdraw excess earnings under this subsection is not
denied by the Commissioner within 90 days after it is accepted by the Commissioner
as complete, the application shall be deemed approved by the Commissioner and the
requested withdrawal shall be deemed authorized without further action by the
Commissioner. The Commissioner may extend this time period for an additional 90
days for good cause and upon notice to the seller. If the Commissioner denies the
application for withdrawal, the seller will be entitled to a hearing conducted pursuant
"to the Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon’s
. Texas Civil Statutes). Judicial review of a final decision by the Commissioner shall be
by trial de novo in a district court of Travis County:

(vi) Within 60 days following the approval of an application under this subsection,
the seller shall provide the Commissioner with a verified statement indicating that the
withdrawn funds were used in the ordinary course of the seller’s business.

(vii) In the event a material error in an application is discovered or the seller fazls
or refuses to comply wzth or fulfill any undertaking assumed by the seller in
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connection with the withdrawal of excess earnings from the seller’s trust accounts, the
seller, after notice from the Commissioner and a hearing, must return the disputed
funds to the trust accounts or the seller’s permit will be subject to cancellation.

(viii) To the extent that additional federal income taxes or other taxes are due as a
result of a withdrawal of excess earnings from a seller’s trust accounts, such taxves
shall be paid by the seller and shall not be withdrawn from the trust accounts.

(ix) Applications for withdrawal of excess earnings under this subsection shall be
Siled with the Department on forms acceptable to the Commissioner. Each applica-
tion shall be accompanied by a nonrefundable fee of $1,000 per permit, or a fee not to
exceed $5,000 for consolidated applications, made payable to the Department, in order
to cover the costs of processing the application.

(x) This Subsection (D) shall be repealed on December 31, 1993. Such repeal shall
not affect those applications to withdraw excess earnings filed prior to December 31,
1993, or that may be supplemented after December 31, 1993, all of which applications

shall be handled in accordance with the provisions of this Subsection (D).
(b)(1) [(5)]In the event a purchaser under a trust-funded contract should desire to cancel
the contract prior to maturity, such cancellation may be accomplished by the purchaser

[sellex] giving to the seller wntten [ﬁﬁeen-days] notlce of cancellatwn on forms prescribed by
: haser], and thereafter, the

poR horization frox trsuch] seller wzthm 30 days after the date of
the cancellatwn m)tzce shull [may] Wlthdraw and pay to the purchaser the funds in such
depository being held for the purchaser’s use and benefit; provided, however, such purchaser
shall be entitled to receive only the actual amounts paid in by him less the amounts permitted
to be retained as provided in Subsection (a)(1) hereof. The seller shall maintain copies of the
cancellation forms for examination by the Department. Purchaser or seller may make no
partial cancellations or withdrawals.

(2) A purchaser of a trust-funded contract who elects to cancel the contract during the
Sfirst year of the contract when payments required under the contract are current is
entitled to receive 90 percent of the actual amounts paid in by the purchaser or the
amounts deposited in trust with respect to the purchaser’s contract, whichever is greater,
regardless of the amount held in trust. A purchaser of an insurance-funded contract who
elects to cancel the contract during the first year of the contract when payments required
under the contract are current is entitled to receive the cash surrender value of the policy.

(3) If the purchaser cancels the contract on the solicitation of the seller, the purchaser is
entitled to withdraw all funds paid to the seller and all earnings [enhaneedwalue]
attributable to the funds. If the funds are used to purchase a new prepaid [preneed]
‘funeral contract pursuant to a solicitation by the seller, the new contract must, as
determined by the Department, protect the purchaser to an extent equal to or greater than

" that provided by the original contract, and the purchaser’s cost of the same or substantially
the same services and merchandise may not be increased above that contained in the
canceled contract.

(4) The purchaser of a prepaid funeral benefits contract may irrevocably waive and
renounce the purchaser’s right to cancel the contract under Subsection (b) of this section.
The waiver and renunciation may be included as a provision of the contract or be made in
a separate writing signed by the purchaser and the seller. The waiver and renunciation of
a purchaser’s right to cancel the purchaser’s prepaid funeral benefits contract do not affect:

(A) a right the purchaser has under the contract to change the beneficiary of the
contract;

‘(B) the purchaser’s right to cancel the contract under Section 4(g) of this Act upon
any seizure of the seller’s prepaid funeral funds by the Commissioner; or

(C) any abandonment of the funds paid by the purchaser under the contract in
accordance with Section 5B of this Act.

(c) Notwithstanding any other provision of law, the purchaser of an insurance-funded
prepaid funeral benefits contract may irrevocably assign the purchaser’s ownership of and
rights to benefits under the insurance policy or annuity contract to the seller, the funeral
provider, the trustee or other person.
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(d) A seller may enter into a writlen agreement with a purchaser of a prepaid funeral
benefits contract providing for the payment of a finance charge in accordance with Chapter
6, Title 79, Revised Statutes (Article 5069-6.01 et seq., Vernon’s Texas Civil Statutes), on any
amount due and owing to the seller on the prepaid funeral benefits contract.

Sec. 5A. INVESTMENT OF TRUST FUNDS. (a) A permit holder or trustee, if the
permit holder elects to deposit prepaid funeral funds with a bank trust department or a trust
company shall:

(1) adopt a written investment plan consistent with this section that specifies the
quality, maturity, and diversification of investments; and

(2) at least annually, review the adequacy and the implementation of the investment
plan.

(b) A permit holder and the trustee, if any, shall maintain the investment plan in their
principal offices. The permit holder shall provide the investment plan to the Department
with the filing of the permit holder’s annual report. The permit holder or trustee, if any,
shall maintain investment records covering each transaction.

(c) A trustee, in acquiring, investing, reinvesting, exchanging, retaining, selling, supervis-
ing, and managing property held in a prepaid funeral benefits trust shall exercise the
judgment and care under the circumstances then prevailing that persons of ordinary
prudence, discretion, and intelligence exercise in the management of their own affairs, not in
regard to speculation but in regard to the permanent disposition of their funds, considering
the probable income from as well as the probable increase in value and the safety of their
capital, taking into consideration the investment of all the assets of the trust over which the
trustee has management and control, rather than a consideration as to the prudence of a
single investment of the trust.

(d) Within the limitations of the standard set out in Subsection (c) of this section,
investments of a prepaid funeral benefits trust are limited to the following:

(1) demand deposits, savings accounts, certificates of deposit, and all other accounts
that are issued by banks and savings and loan associations organized under the laws of
the United States or a state, provided that the amounts deposited in such an account shall
at all times be maintained so as to be fully covered by federal deposit insurance;

(2) bonds, evidences of indebtedness, or obligations of the United States, or guaranteed
as to principal and interest by the full faith and credit of the United States;

(8) bonds, evidences of indebtedness, or obligations of agencies and instrumentalities of
the government of the United States;

(4) bonds of any state or local government that have been given federal income tax
exempt status by the United States government and that are rated:

(A) “Aa” or better by Moody’s bond rating service; or
(B) “AA” or better by Standard and Poor’s bond rating service;

(5) bonds, evidences of indebtedness, or obligations of corporations organized under the
laws of the United States or a state, provided that the bonds, evidences of indebtedness, or
obligations are rated:

. (A) “A” or better by Moody’s bond rating service; or
(B) “A” or better by Standard and Poor’s bond rating service;

(6) notes, evidences of indebtedness, or participation in notes or evidences of indebted-
ness, secured by a valid first lien on real property located in the United States, the amount
of which oblzgatwns may not exceed 90 percent of the value of the respectwe parcels of real
property securing themy

(7) common stock of a corporation organized under the laws of the United States or a
state, provided that the corporation has at least $1 million of net worth or will have at

least $1 million of net worth after completzon of a secuntzes offering to which the trust is
subscribing;

(8) preferred stock of a corpomtion organized unde'r the laws of the United States or a
state, prom'ded that the stock is rated; -
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(A) “BAA” or better by -Moody’s bond rating service; or
(B) “BBB” or better by Standard and Poor’s bond rating service;

(9) real estate, oil and gas interests, limited partnerships, and any other investments
not covered by this section;

(10) mutual funds, collective investment funds, or similar participative investment
Jfumds, the assets of which are invested solely in investments permitted under this section
and that, if aggregated with other investments, meet the percentage limitations specified by
this section; and

(11) any other investment approved in writing by the Department.

(e) At no time may more than 70 percent of the prepaid funeral benefits trust funds
related to a single permit holder be invested in:

(1) bonds, evidences of indebtedness, obligations, notes, and participation described by
Subsection (d)(5) or (6) of this section; or

(2) common or preferred stock described by Subsection (d)(?) or (8) of this section.

(® At no time may more than 10 percent of the prepaid funeral benefits trust funds
related to a single permit holder be invested in real estate, oil and gas interests, limited
partnerships, and other investments described by Subsection (d)(9) of this section.

(9) At no time may more than 20 percent of the prepaid funeral benefits trust funds
related to a single permit holder be invested in a single issue of any investment, with the
exception of insured deposits and government securities.

(h) Thas section applies to investments that are made on or after the effective date of this
Act. Before September 1, 1996, a permit holder or trustee shall dispose of all investments
made before the effective date of this Act that are not in compliance with this section in
respect to the type of tnvestment or the percentage of trust funds that may be invested in
certain types of investments. The Commissioner may grant an extension of time for a
period of ome year or more for disposing of a nonconforming investment if, in the
Commissioner’s opinion, the permit holder or trustee has made a good faith effort to dispose
of the nonconforming investment or the disposal of the nonconforming investment would be
materially detrimental to the best interests of the purchasers of prepaid fumeral benefit
contracts.

Sec. 5B. ABANDONED CONTRACTS. (a) Funds paid by a purchaser of a prepaid
funeral benefits contract are personal property subject to presumption of abandonment and
delivery to the state treasurer [escheat] under Title 6, Property Code. In the event of a
conflict between the provisions of that title and this section, this section controls.

(b) Funds paid by a purchaser of a prepaid funeral benefits contract and held in the name
of the seller at a depos1tory [msutuuen] under Sectlon 5 of this Act are presumed abandoned
if [a-ela : con : n
(1) all amounts due to the seller from the purchaser under the terms of the contract have
been collected and [the-conditionsunder bothParagrap and of this-subseetic
have-occurred]:

(A) at least three consecutive years have elapsed since the existence and location of
the purchaser or the beneficiary of the contract was known to the seller;

(B) at least three consecutive years have elapsed since, according to the knowledge
and records of the seller, a claim to or act of ownership of the funds or the contract has
been asserted or exercised;

(C) at least 60 years have elapsed since the date of execution by the purchaser of the
contract; and

(D) [(B)] at least 90 years have elapsed since the date of blrth of the beneﬁcwry of
[individual-designated-in] the contract [as-the pers ha 9
used]; or
(2) all amounts due to the seller from the purchaser under the terms of the contract have

not been paid to the seller and[;] at least three comsecutive years have elapsed since:

3223




Ch. 808, § 1 | 73rd LEGISLATURE—REGULAR SESSION

(A) the most recent date on which the purchaser made a payment to the seller under
" the contract;

(B) the existence and location of the purchaser or t}w beneficiary of the contract was
known to the seller; and

(C) according to the knowledge and records of the selLe'r, .a claim to or act of
ownersth of the funds or the contract has been asserted or ewerczsed[,—and—under—-the :
b 5 18— td Re—8 00 ct 0 8 2 2 8ce ]

) F‘or purposes of Tltle 6, Property Code, the .seller of the prepazd funeral beneﬁts :
contract for which funds are presumed abandoned under Subsection (b) of this section is the
holder of the funds, and the purchaser or the beneficiary of the contract is the owner of the

[prinecipal] funds [paid-on-the contract].

(d) Any amount retained by the seller as its own money for the purpose of covering its
selling expenses, servicing costs, and general overhead, as provided by Section 5(a)(1) of this
Act, and any earnings attributable to the funds paid by a purchaser of o prepaid funeral
benefits contract, are not subject to the presumption of abandonment as provided by -
Subsection (b) of this section.

(e)(1) Each seller that on Jume 30 holds funds that are presumed abandoned -under
Subsection (b) of this section shall furnish the Commissioner with an acknowledged written
notice of the abandorned funds not later than the following October 1. The seller’s notice
shall, for each abandoned contract, include the name and address, if known, of each person
who appears to be the purchaser or the beneficiary of the contract; the identification number,
if any, of the contract; the total amount paid on the.contract; the amount paid on the
contract and held at the depository; and the earnings of the contract. The notice shall also
contain a statement by the seller 'recogmzmg the seller’s obligation and intent to deliver.the
abandoned funds to the state treasurer in accordance with this section.

(2) The Commissioner shall, within 15 days aﬁer the date of the receipt of the seller’s
notice, authorize in writing the seller to withdraw the funds specified in the seller’s notice
that are presumed abandoned wunder Subsection (b) of this sectiom, and subject to
Subdivision (8) of this subsection, to withdraw and retain the funds specified in the seller’s
notice that represent the earnings attributable to the abandoned funds. The seller shall
deliver to the state treasurer not later than the following November 1 the abandoned funds
and the report required to be filed under Chapter 7}, Property Code.

(8) The Commissioner may refuse to authorize the withdrawal of the funds representtng .
the earnings attributable to the abandoned funds only if:

(A) the seller’s permit to sell prepaid funeral benefits has been cancelled or not
. renewed by the Department;

(B) the seller is the subject of a pending proceeding brought by the Depwrtment unde’r
Section 13, Administrative Procedure and Tewas Register Act (Article 6252-13a, Ver-
non’s Texas Civil Statutes), and its subsequent amendments, to cancel the seller’s permzt
to sell prepaid fumeral benefits; or

(C) the Department has determined from an examination of the seller’s records that
the seller has made withdrawals from accounts maintained by the seller that were not
authorized under this Act, and has previously gwen written notice to the seller of that
determination.

(4) If the Commissioner does not authorize the seller to withdraw the funds representing
the earnings attributable to the abandoned funds because of the existence of a condition
described by Subdivision (3) of this subsection, the Commissioner shall, not later than the
15th day after the date of the receipt of the seller’s motice to the Commissioner under
Subdivision (1) of this subsection, give written notice to the seller that states the condition
that ewxists. If the Commissioner nottﬁes the seller that the Commissioner does not
authorize the seller’s withdrawal of earnings on the basis of Subdivision (3)(B) of this
subsection and if the Department or a court of competent jurisdiction subsequently

" determines that the seller’s permit should not be cancelled, the seller is entitled to
withdraw and retain all of the earnings attributable to the abandoned funds. If the
Commissioner notifies the seller that the Commissioner does not authorize the seller’s
withdrawal of earmngs on the basis of Subdivision (3)(C) of this subsection, the seller,
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upon depositing in the accounts the amount of the unauthorized withdrawals, is entitled to

withdraw and retain all of the earnings attributable to the abandoned funds.

® [d)] A seller [of a-prepaid funeral-servicescontract] who [in-good-faith] reports and
delivers funds to the state treasurer under this section [Chapter 74, Property Code;] is
relieved of all obligations and liabilities under the prepaid funeral benefits [services] contract.
The prepaid funeral benefits contract is considered to be cancelled by the purchaser of the
contract and all obligations and liabilities of and claims against the seller and any funeral
home obligated to provide prepaid fumeral benefits under the contract are discharged and
released.

(9) A seller who delivers funds to the state treasurer under this section shall be indemni-
fied under Sectwn 7.4 301,, P'roperty Code for any clazm that may be made with 'respect to the

(h) [(e)]The state treasurer is not liable to the purchaser or beneficiary of a prepaid
funeral benefils [services] contract presumed abandoned under this section except to the
extent of funds attributable to the contract that are delivered to the state treasurer. The
state treasurer is not obligated to perform the seller’s duties under an abandoned prepaid
funeral benefits [sexrvices] contract. A purchaser’s or beneficiary’s sole recourse after a seller
has reported and delivered funds to the state treasurer is to file a claim with the state
treasurer as provided by Chapter 74, Property Code.

Sec. 6. AGENT; DEPOSIT OF FUNDS. (a) Each seller [oxganization] subject to this
Act shall designate an agent or agents, either by names of the individuals or by titles of their
offices or positions, who shall be considered as fiduciaries under Section 82.45, Penal Code,
and who are responsible for deposit of funds collected under contracts for prepaid funeral
benefits. The seller [organization] shall notify the Department of such designation within 10
days after it becomes subject to this Act, and shall also notify the Department of any change
in such designation within 10 days before such change occurs.

(b) If the seller or any other person acting on behalf of the seller collects any money under
such a contract and fails to deliver it, within 30 days after collection, to a designated agent, or
if any designated agent fails to deposit the money within 30 days after he receives it, he
commits an offense under Section 32.45, Penal Code.

(c) It is an exception to the application of Subsection (b) of this section that the failure to
make a deposit is tnadvertent and is corrected within 10 days afier the date on which the
discovery of the foilure is made by the seller.

Sec. 7. ANNUAL REPORT. The Department may require an annual report from any
permit holder in such form as the Department may require. Any seller who [
which] has discontinued the sale of prepaid funeral benefits but [which] still has outstanding
contracts shall [net] be required to obtain a renewal of its permit, and [but] the Department
shall [may] require annual reports of said seller [erganization] until all such contracts have
been fully discharged. If any officer of a seller [any-organization] fails or refuses to file an
annual report or to cause it to be filed within 30 days after he has been notified of the
requirement by the Department, he shall be guilty of a misdemeanor and a violation of this
Act and shall be punished by those means prescribed in Section 9 of this Act.

Sec. 8. RECORDS; EXAMINATION. (a) Each seller who [organization-which] has
outstanding contracts for prepaid funeral benefits shall maintain within this state such
records as the Department may require to enable it to determine whether the seller
[organization] is complying with the provisions of this Act. Such records shall be subject to
annual examination by the Department or its agent and to such additional examinations as it
deems necessary. The seller [organization] shall pay for the cost of examination, including
the salary and tmvel [u:avehng] expenses for Department employees mcludmg tmvel [pa;d

travehng] to and [retua:nmg] from the pomt where the records are kept and all other
expenses necessarily incurred in the examination., The [Banking] Commissioner or the
Commissioner’s [his] agent shall assess and collect a fee in connection with each examination,
based on the seller’s [organization’s] total outstanding contracts, covering the cost of such
examination, the equitable or proportionate cost of maintenance and operation of the
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[Banlang] Department and the enforcement of the prowsxons of this Act[,—but—the—eest—te-the
orean n o m h Lo o 000_for _each exa

[¢d)] As part of the examination, the Department is entitled to access to the records
relating to prepaid funeral benefits of any entity holding deposits or premiums for annuity
contracts or policies of insurance under the account and to other records necessary to protect
the interests of the beneficiaries. The Department may conduct an examination or audit of
records pertaining to prepaid funeral benefits at any place and in any manner the Depart-
ment considers necessary to protect the interests of the purchasers or beneficiaries.

(c) All information obtained, either directly or indirectly, by the Department relative to
the financial condition of any seller whether obtained through examination or otherwise,
except published statements, and all files and records of the Department relative thereto shall
be confidential, provided that the Commissioner may, if deemed necessary or proper to the
enforcement of the laws of this State, another state, or the United States, and in the best
interest of the public, divulge such information to any other department of this State,
another state, or the National Government, or any agency or instrumentality thereof.

Sec.. 8A. GUARANTY FUND; ASSESSMENT. (a) The Department by rule shall
create and maintain a fund to guarantee performance by sellers of prepaid funeral benefits
contracts of their obligations to purchasers under the provisions of this Act governing prepaid
funeral trusts. The Department shall assess and collect from sellers an assessment of not
more than $1 for each of the unmatured prepald funeral beneﬁts contracts sold dum’ng each
'calendwr year begmmny mth 1993 [ istin 9 artment s alsg

i ittee iving 3 mit-in ] ' The Department shall place the
assessments in the fund T}w Department shall stop assessing the amounts required by this
subsection when the amount in the fmzd Sfirst reaches $1 million.

(b) The ﬁmd may be - deposited with the state treasurer, o state or national bank in this
state, or a savings and loan association in this state, or placed with the trust department in
a state or national bank in this state or in a trust company authorized to do business in this
state. If the fund is deposited with the state treasurer, the [The] state treasurer shall manage
the fund as trustee of funds outside the treasury. The Department may use any earnings
from the fund for the expenses of operatmg and mamtammg the fund [Aae—aetuanal—study

(¢) The operation and maintenance of the fund shall be supervised by an advisory council
composed of the Commissioner and Attorney General or their- representatives, [and] one
representative of the funeral industry appointed by the Finance Commission of Texas, and
one consumer .representative appointed by the Finance Commission of Texas [Banking
Commissioner]. The funeral industry representative and the consumer representative serve
[serves-a] two-year terms [term] and may not serve more than fwo terms [one—term] The
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Commissioner shall cast the deciding vote if there is a tie vote by members of the advisory
council.

(d). The advisory council may make assessments against all permit holders, based upon
their proportionate share of the purchasers’ deposits on all outstanding prepaid funeral
benefits contracts, in order to pay claims against the fund when the balance of the fund is
not sufficient to pay those claims. Assessed funds shall be placed in the fund established
under Subsection (a) of this section and administered by the Department and the advisory
council in accordance with rules adopted by the Department. The assessments under this
subsection are in addition to those provided for by Subsection (a) of this section.

(e) Notwithstanding any other law, the Department may assert a claim against a seller or
[trust] depository that commits a violation of this Act that could result in a claim against the
fund.

Seec. 9. OFFENSES (a) A permit holder may not represent that a prepaid [preneed]
funeral vendor is approved or otherwise chosen by the Department except with the following
language: “The Texas Banking Department regulates the sale of prearranged funeral
contracts” and “The form of this contract has been approved by the Department.”

(b) Except as provided by Subsection (¢) of this section, any officer, director, agent, or
employee of any seller [organization] subject to the terms of this Act who makes or attempts
to make any contract in violation of this Act, or who refuses to allow an inspection of the
seller’s [organization’s] records relating to the sale of prepaid funeral benefits, or who violates
any other provision of this Act, or who is guilty of fraud, deception, misrepresentation or any
other dishonest practice in sale of any contract subject to this Act, shall be punished by a fine
of not less than $100 and not more than $500, or by imprisonment in the county jail for not
less than one month and not more than six months, or by both such fine and imprisonment.
Each violation of any provision of this Act shall be deemed a separate offense and-prosecuted
individually.

(¢) Any failure to deposit funds in compllance with this Act, or any withdrawal of funds in a
manner inconsistent with the provisions of this Act, is an offense under Section 32.45, Penal
Code.

(d) A depository or hol.der of funds designated under Section 5 of this-Act shall be held to
the standard of duty of a fiduciary in holding, investing, and disbursing the funds.

. (e) The Department may bring each such violation of this Act to the attention of the
Attorney General of this state and it shall be the duty of the Attorney General to institute suit
in the name of the State of Texas against such violator in any county in this state where such
violation might occur. '

(f) In addition to the penalties prescribed above, the Attorney General shall have the power
and authority to institute quo warranto proceedings in a District Court of Travis County,
Texas to forfeit the charter and right to do business of a corporation whose officer, director,
agent or employee refuses or fails to correct a violation of this Act after such violation has
been called to the attention of said officer, director, agent or employee by the Department or
the Attorney General. A period of 30 days shall be considered sufficient time to correct such
violation after notice from the Department or Attorney General.

Sec. 10. COLLECTION AND DISPOSITION OF MONEY. (a) Except as provided by
this section, all [All] fees, penalties, and revenues collected by the Department [department)
shall be paid to the State Treasury, placed in the prepaid funeral account fund, and shall be
expended as authorized by legislative appropriation.

(b) The Department shall pay funds received under an order of restitution to the injured
party as ordered.

(¢) Seized funds and premiums received on the disposition of related contracts shall be
handled as provided by Section 4(g) of this Act.

Sec. 10A [10a]. APPLICABILITY TO INSURANCE CODE. Nothing in this Act shall
alter or affect any provisions of the Insurance Code of the State of Texas; provided however,
that purchasers of contracts for prepaid funeral benefits from the same seller of such
contracts shall constitute a lawful group for the issuance of a group contract of decreasing
term life insurance by a life insurance company authorized to do a life insurance business in
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the State of Texas. The amount of insurance relative to any particular purchaser shall at all
times approximate the future unpaid balance of such contract for prepaid funeral benefits.
The seller of prepaid funeral benefits [benefit] contracts shall have an insurable interest in the
life of any purchaser of such contract to the extent of any unpaid balance thereof, and the
proceeds of any life insurance policy received by a seller of a prepaid funeral benefits [benefit]
contract on the life of a purchaser of such contract shall be applied to the reduction or
elimination of any unpaid balance thereof. This section shall not be construed as having any
effect on the funding of prepaid funeral benefits by other contracts of insurance as provided
for in Section 14 [1a] of this Act.

SECTION 2. Subsections (b) and (e), Article 6.01, Title v79, Revised Statutes (Article
5069-6.01, Vernon’s Texas Civil Statutes), are amended to read as follows:

(b) “Services” means work, labor, or services of any kind when purchased primarily for
personal, family or household use and not for commercial or business use, and includes a
maintenance or service contract or agreement or warranty, but does not include (i) the
services, other than prepaid funeral benefits requlated by Article 548b, Vernon’s Texas Civil
Statutes, of a professional person licensed by the State except when those services are
rendered in connection with the purchase of goods; or (ii) services for which the cost is by law
fixed or approved by, or filed with or subject to approval or disapproval by the United States
or the State of Texas, or any agency, instrumentality or subdivision thereof; or (iii)
educational services provided by an accredited college or university or a primary or secondary
school providing education required by the State of Texas or services of a kindergarten or
nursery school; or (iv) any services which are authorized to be and are included in a contract
subject to Chapter 7 of this Subtitle; or (v) any medical or legal services.

(e) “Retail installment transaction” means any transaction in which a retail buyer purchas-
es goods or services from a retail seller pursuant to a retail installment contract or retail
charge agreement, as defined in this Article, which provides for a time price differential, as
defined in this Article, and under which the buyer agrees to pay the unpaid balance in one or
more installments, together with a time price differential. The term includes transactions
made pursuant to a retail credit card arrangement as defined in this Article. The term also
includes the sale of prepaid funeral benefits requlated by Article 548b, Vernon’s Texas Civil
Statutes.

SECTION 3. Chap'oer 6, Title 79, Revised Statutes (Article 5069-6.01 et seq., Vernon’s
Texas Civil Statutes), is amended by adding Article 6.12 to read as follows:

Anrt. 6.12. RATES FOR PREPAID FUNERAL BENEFITS REGULATED BY ARTI.
CLE 5,8b, VERNON'S TEXAS CIVIL STATUTES. Prepaid funeral benefits regulated by
Article 548b, Vernon’s Texas Civil Statutes, may be financed only at rates authorized by
Article 1.0} of this title.

SECTION 4. (a) A fund, investment, security, or contract included in a plan approved
before the effective date of this Act by the Banking Department of Texas under Section 1a,
Chapter 512, Acts of the 54th Legislature, 1955 (Article 548b, Vernon’s Texas Civil Statutes),
may continue in effect. Any funds paid pursuant to such a plan under a contract entered into
before, on, or after the effective date of this Act shall continue to be handled in accordance
with that approved plan, except that those funds may be invested in accordance with Section
54, Chapter 512, Acts of the 54th Legislature, Regular Session, 1955 (Article 548b, Vernon's
Texas Civil Statutes), as amended by this Act.

(b) Sections 1(h) and (i), Chapter 512, Acts of the 54th Legislature, Regular Session, 1955
(Article 548b, Vernon’s Texas Civil Statutes), as added by this Act, do not apply to a plan
approved before the effective date of this Act, by the Banking Department of Texas under
Section 1a, Chapter 512, Acts of the 54th Leg1slature, Regular Session, 1955 (Article 548b,
Vernon’s Texas Civil Statutes).

SECTION 5. This Act takes effect September 1, 1993,

SECTION 6. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessxty that the
constitutional rule requmng bills to be read on three several days in each house be
suspended, and this rule is hereby suspended,
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Passed by the House on April 19, 1993, by a non-record vote; the House concurred in
Senate amendments to H.B. No. 2499 on May 26, 1993, by a non-record vote;
passed by the Senate, with amendments, on May 19, 1993, by a viva-voce vote.

Approved June 18, 1993.
Effective Sept. 1, 1993.
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