CAUSE NO, 2006C107589

STATE OF TEXAS § IN THE DISTRICT COURT OF
Plaintiff, § :
§
V. § BEXAR COUNTY, TEXAS
§
BIO PERFORMANCE, INC., AND &
LOWELL MIMS, and GUSTAVO §
ROMERO §
Defendants § Tird JUDICIAL DISTRICT
PE I o™

On this day came on 10 be considered the above-entitled and numbered cause in which the
State of Texas is Plaintiff and Bio Performance, Inc., Lowell Mims, and Gustavo Romero are
Defendants. The parties, appearing by and through their attomeys of record, wish to make the
following stipulations and agree to the entry of this Final Judgment and Permanent Injunction.
It is stipulated that the parties have compromised and senled all claims stated by Pluint (T in
thiz cause. It is further stipulated that Plaintiff and Defendants agree to and do not contest the entry
ey OT1his judgment. Defendants expressly deny the allegations made in Plaintiff"s Original Petitionand
deny that they have engaged in any conduct in violation of the laws of Texas, and enter into this
agreed judgment in order to avoid the expense and uncertainty of litigation
The Court then proceeded to read the pleadings and stipulations of the parties, and it appears
to the Court that the parties agree to the entry of this judgment and that they have approved entry of
this judgment.
1. IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that, as used in this

Judgment, the following terms are defined as follows:

VL 298bP600S

A, “Consumer™ and “person” means any individual, partnership, corporation, or entity
of any kind, including this state, or a subdivision or agency of this state who seeks or acquires, by
purchase or lease, any goods or services;

B. “Automobile” or “vehicle™ means any four-wheeled vehicle propelled by fuel whick
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is manufactured primarily for use on public streets, roads, and highways (except any vehicle
operated exclusively on arail or rails), and which is rated at 6,000 Ibs. gross vehicle weight or less.

C. “Defendant(s)” means Bio Performance, Inc., and Lowell Mims, and Gustavo
Romero, their officers, agents, servants, employees, and any other persons in active concert or
participation with them;

D. “Bio Performance Product” means the Bio Performance fuel additive sold and
marketed by Defendants from December 2005 through May 2006, whether in powdered, pill or
liquid form, and whether sold under the name “Bio Performance™ or under any other name:

E. “Distributor” means any agent, Independent Business Owner, manager, area
manager, or any other person employed or authorized by Defendants to sell Defendants’ product.
“Distributor” also means any person to whom Defendants sell Bio Performance Products for the
purpose of potential resale.

F. “EPA™ means the United States Environmental Protection Agency.
G. "Scientific Substantiation":

(1) for the purpose of making any claim relating to vehicle “emissions™ means

having the [Bio Performance] product tested by an independent laboratory approved

or referenced by the United States Environmental Protection Agency pursuant to

“Federal Test Procedure (“FTP”)” procedures and testing protocols set forth in Title

4() CopE OF FEDERAL REGULATIONS Part 86 er seq. as currently exists or may

hereinafter be amended. Said FTP test procedures may be modified to allow for

testing required for retrofit devices pursuant to TITLE 40 CODE OF FEDERAL

REGULATIONS § 610 ef seq.

(ii)  for the purpose of making any claim relating to vehicle “fuel economy” or

“fuel efficiency” means having the [Bio Performance] product tested by an

VL 298bP60059

independent laboratory approved or referenced by the United States Environmental
Protection Agency pursuant to “Federal Test Procedure (“FTP”)"” procedures and
testing protocol set forth in Title 40 CODE OF FEDERAL REGULATIONS Part 86 ef seq.
and pursuant to the “Highway Fuel Economy Test (“HFET")” procedures and testing

protocol set forth in TITLE 40 CODE OF FEDERAL REGULATIONS PART 600 er seq. as
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currently exists of may hereinafter be amended. Said FTP and HFET test procedures
may be modified 10 allow for testing required for retrofit devices pursuant to TiTLe
40 Cope Or FEDERAL REGULATIONS § 610 ef seq., as currently exists or may
hereinafier be amended.

H.  “Fuel economy™ and “fuel efficiency™ means the average number of miles
traveled by an automobile per gallon of gasoline (or equivalent amount of other fuel)
consumed, a5 determined by the Administrator of the EPA in accordance with procedures
established pursuant to Title 40 of the Code of Federal Regulations as now exists or may be
hereinadter amended.

I. “Independent laboratory™ means a test facility operated independently of any
motor vehicle, motor vehicle engine, or fuel additive manufacturer or distributor capable of
performing evaluation tests on fuel additives which are added 1o the fuel supplics of automobiles
by means other than through fuel dispenscr pumps. Additionally, the Iaboratory shall have no
financial interests in the outcome of these tests other than a fee or expense charged for each test
performed,

| “Compensation™ means payment of money, a financial benefit, or another thing
of value. The term does not include payment based on sale of a product to a person, including a
participant, who purchases the product for actual use or consumplion.

K. “Consideration” means the payment of cash or the purchase ol a product. The
term does not include:

(i)  apurchaseof a product, or sales kil(s), materials or akls furnished at cost to be used

in making a sale and not for resale;

(i)  apurchase of u product subject to a repurchase agreement that complies with the

definition of repurchase agreement below; or

{iti)  time and ¢ffort spent in pursuit of & sale or in & recruiting activity,

L “Participate™ means to contribute money into a pyramid promotional scheme
without promoting, organizing. of operating the scheme

M.  “Participant” means a “distnbutor™ as defined herein who participates in any
manner in & mulu-level marketing plan or pyramid promaotion sponsored by Defendants,
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N, “Product” means a good, a service, or intangible property of any kind.

Q. “Pyramid promotional scheme”™ means a plan or operation by which a person
gives consideration for the opportumity 1o receive compensation that is derived primarnly from a
person’s introduction of other persons to participate in the plan or operation rather than from the
sale of a product by a person introduced into the plan or operution.

P. “Promoting a pyramid promotional scheme™ means:

(i) inducing or attempting 1o induce one or more other persons 1o participate in
a pveamid promotional scheme; or

(i)  assisting another person in inducing or attempting to induce one or more
other persons to participate in a pyramid promotional scheme, including by
providing references.

Q.  “Repurchase agreement™ means an enforceable agreement by the seller to
repurchase, on written request of the purchaser and not later than 30 days after the purchaser
receives the product, all unencumbered products that are in an unused, commercially
resalable condition at a price not less than 90 percent of the amount actually paid by the
purchaser for the products being retumed, less any consideration received by the purchaser for
purchase of the products being retumed. A product that is no longer marketed by the seller is
considered resalable if the product is otherwise in an unused, commercially resalable condition
and is returned to the seller not later than 30 days from the date the purchaser receives the
product, except that the product is not considered resalable if before the purchaser purchased the
product it was clearly disclosed to the purchaser that the product was sold s u nonretumable,
discontinucd, seasonal, or special promotion item.

R.  “Emissions” means any substance being produced or emitted from the exhaust of
an automobile during its operation, including, but not limited to hydrocarbons, carbon monoxide,
oxides of nitrogen, carbon dioxide, green house gasses or any other substance transmitted into
the ambient air.

2. IT IS FURTHER ORDERED that Defendants, Bio Performance, Inc., Lowell Mims, and
Gusiavo Romero, their officers, agents, servants, employees, attomeys and any other persons in

aclive concert or participation with them who receive actual notice of this Agreed Final
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Judgment by personal service or otherwise, whether acting directly or through any trust,
corporation, subsidiary, division, or devise, shall be restrained from engaging in the following
BCls or practices:;

A Representing, expressly or by implication, that any produet, including Bio
Performance products, will reduce by any amount or pereentage the emissions of gasoline or
diesel powered vehicles, unless Defendants have in their possession at the time such
representation is made scientific substantiation for the specific amount and type of reduced
emisgions represented;

B Representing, expressly or by implication, that any produet, including Bio
Performance products, will improve or increass the fuel economy or fuel efficiency of gasoline o
diesel powered vehicles, unless Defendants have in their possession at the time such
representation is made scientific substantiation for the specific amount of percent of increased
fuel economy or fuel efficiency represented;

C. Representing, expressly or by implication, that any product, including Bio
Performance products, have any beneficial effect upon the operation of a motor vehicle unless
Defendants have in their possession sufficient scientific testing by an independent laboratory
located within the United States or a peer reviewed scientific study which specifically
substantiales such representalion;

. Representing, expressly or by implication, that any product reduces emissions of
gasoline or diesel powered vehicles by a greater percent or amount than specifically supported by
scientific substantiation.

E. Representing, expressly or by implication, that any product increases the fucl
economy or fuel cfficiency of gasoline or diesel powered vehicles by a greater percent or amount
than specifically supported by scientific substantiation,

F. Representing. expressly or by implication, thiat Bic Performance products: 1) are
sale and pon-toxic: 2) do not contain napthalene; or 3) will produce any enzymatic or eatalvtic
reactions in any type of fuel unless specifically supported by scientific substantiation.

G Representing that Bio Performance products will decrease, reduce or eliminate

any type of emission withoul specifving the exact type of emission by common and
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scientific name as well as the specific amount of the reduction as supported by scientific

substantiation.
Failing to conspicuously disclose on Defendants’ website and in any written' or

1.
oril communication (made personally by or at the request of the individual defendants),

advertisement, or solicitation to any prospective person or purchaser of any Bio Performance

product the following information:
“This product contains napthalene as an active
ingredient. Short term exposure, inhalation,
ingestion, or dermal contact with napthalene is
associated with hemolytic anemia, damage to the

liver, and neurological damage. Please store in a
ventilated area at all times™.
I Selling Bio Performance products to any distributor who has not agreed in
writing or électronically to conspicuously disclose on their website and in any written® or
oral communications, advertisements or solicitations W any prospective person or

purchaser of any Bio Performance product the following information:

“This product contains napthalene as an active
ingredient. Short term exposure, inhalation,
ingestion, or dermal contact with napthalene is
associated with hemolytic anemia, damage to the
liver, and neurological damage. Please store in a

ventilated aren at all times".
Distributing. sclling, shipping, mailing. delivering, or sending Defendanis” Bio

Vot t?q.thEUﬂh.},

'If*&iﬂmiﬂhﬂ.ﬂkiﬁlnﬂﬂﬂﬁm is written of on the Internet. then wuch dis¢lodure mast be

made im 12 Padnt Tieres New Roman Bold Fom
I the communication, solicitation or advertising is written o on the Trternet. then such disclosure must be

made in 12 Pomi Timwes New Roman (Bold Fome
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Performance products to any person, distributor, entity, or business which Defendants know, or by
the exercisz of reasonable diligence’ should know, uses any of the following (or similar) express
ar implied representations in any advertising relating to Bio Performance products:

1) will reduce by any amount the emissions of gasoline or diesel powered vehicles by o
greater percent or amount than specifically supported by scientific substantiation:

2) will improve or increase gasoline efficiency or fucl economy of gasoline or diesel
powered vehicles by a greater percent or amount than specifically supported by scientific
substantiation;

3} have any beneficial effect upon the operation of a motor vehicle not supported by
sufficient scientific testing by an independent laboratory located within the United States
or a peer reviewed scientific study which specifically substantiates such representation:

+) will reduce by any amount or pearcentage the emissions of gasoline or diesel powered
vehicles which is nol supported by scientific substantiation for the specific amount and
type of reduced emissions represented;

3) will improve or increase the fuel economy or fuel efficiency of gasoline or diesel
powered vehicles which is not supported by scientific substantiation for the specific
amount o percent of increased fucl economy or fuel efficiency represented;

6) arc safe and non-toxic; do not contain napthalene; or will produce any enzymatic or
catalytic reactions in any type of fuel unless specifically supported by scientifie
substantiation;

7) will decrease, reduce or eliminate any type of emission or gas withowt specifying the
exact type of emission by common and scientific name;

8) are approved or centified by the EPA or any other governmental agency;

' Drefendands ane herehy ondorad G0 affimatively exercise niasonable diligenee in attermpting b periudde any person,
endify 04 dintributer kmows to the Deferdants b be engaging in the bype of ¢ondocs prohikited i this onder, ko cczss sed desing
sl pondait  Defendunes shall oot well or diatribute sy of their Ble Prrformansd produnts § sny périon, oaBily & dutnibusor
kerwn b Delorcdares 15 be engaging in i Iy of Sondect aad pdvertising probibiod in this codel Bfier B St (uic of
tedssanble dihprue by Defedants o asferinis wene  Defondants 15all be under s contimang Suty b0 utilier reasonahle
dilipeads 10 detormine athether of mol any persos, entity or distibutor is engaging in the type of sdvemising of Diefondants’
prodacty which me paohibied by this order priar i suippimg or disibaling any prodocts 8 them
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Caiag Mo, Z00RCTOTSES

Btate v. B Performance, nc et al Fage 7of 18



M 20845000 hH5

9 Defendants shall be entitled to rely on the written, including electronic, representzhons
of 2 participant that he or she has agreed not to make any of the representations in this
paragraph unless and until Defendants have actual knowledge that such representations
are being made, This in no way diminishes the obligations imposed on Defendants by
foomote 3 in this order.

K.  Representing, expressly or by implication, that EPA registration conlers or

bestows any kind of EPA or governmenial approval of Bio Performance products;

L. Representing, expressly or by implication, that any governmental body or agency
has certified or approved Bio Performance products for any type of benefit or intended use unless
such governmental body or agency has stated such in writing:

M.  Failing to notify each and every person or distributor whe Defendants have reason
to know or believe are marketing Bio Performance products of the specific terms of the court’s
injunction in this cause. Notification may be by email;

N, Failing to require cach and every agent, independent business owner, manager,
area manager, or any other person to whom Defendants distribute Bio Performance products to
agree in writing or electronically that they shall comply with the terms of this injunction if they in
any manner market, advertise, of attempt lo introduce into commerce any Bio Performance
products;

(. Failing 1o honor all repurchase agreements required by this injunction,

P, Misrepresenting the income levels, camings, product sales, profits or payments
that a person may reasonably expect to eam, generate or receive as a Bio Performance participant
or distnbulor; practices constituting such misrepresentations may include, but are not limited to,
making any false or misleading visual, audio or other display of bonus or commixsion checks camed
or received by Bio Performance participants, tux forms, or similar types of records or other
documents or representations specifying income from Bio Performance. Defendants may make
statements about documented actual income levels of participants and actual personal earnings;
provided, however, that when any such statements of actual income are made by Delendants, they
shall clearly and conspicuously disclose the following information:

(i} The number of Bio Performance distributors in the geographic market;

Agreed Final Judgment
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(1) A definition of that peographic market; and either
(iii) The number of distributors in the goographic market who have achieved
the stated level of income; or
(iv) The average distributor income in that geographic market.
Mothing hercin shall prevent Defendants from providing such information based on the
level of activity or achievement or qualification of the dealer or distributors as long 2s the nature
of, and number in. that level of activity or achievement or qualification is clearly expressad.

Q. Failing to provide all present and future distnibutors with & company approved
enforceable repurchase agreement as defined in paragraph 1Q herein and failing to provide as a
separate document attached to the application to be a dealer or distributor, clearly disclosing to the
dealer or distributor that all products that have been o will be sold o the dealer or distributor are
returnable items which are subject to the repurchase agroement.

R, Selling more than Five Hundred Dollars ($500.00} worth of Defendants”
products to any distributor at any one or more times so that any dealer or distributor is never more
than $500 at risk or in debt to Defendants for the purchase of Defendants” products as inventory or
in purchase orders in the operation of said distributorship, provided, however, that this paragraph
shall mot prohibit Defendants from selling more than Five Hundred Dollars ($500,00) worth of

product 1o any person to fulfill actual sales made by that person.
i

7 -3 Operaling, participating in or promoting & pyramid promotional scheme.
23 ITIS FURTHER ORDERED that as an alternative to complying with the prohibitions

. contained in paragraph 2 P and 2 R herein, Defendants may register as a seller of business
Jc:ﬁﬂ-ppm'umiﬁﬂ and comply with all the requirements of the Texas Business Opportunity Act, TEX.
e BUS. Conm, CODE ANy, §41.001 o7 seq. (2006)(hereafter the TBOA), including but not limited to
-;—ith:' procurement of a $25,000 bond as per TBOA § 41,101, and the disclosures regarding eamings
representations as per TROA § 41,160,
4. IT IS FURTHER ORDERED that PlaintifY, the State of Texas, have judgment in the
amount of One Hundred Fifty Thousand end No /1 00 Dollars (31 50,000.00) for cavil peraltics from
and against Defendants Bio Performance, Inc., Lowell Mims, and Gustavo Romero, jomtly and

severally, which the Count further finds are civil fines and penalties to and for a povernmerital uni
Agreed Final Judgment
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and not for pecuniary compensation and which do not constitute an antecedent debt with respact to
this litigatuon. The civil penalty shall be paid out of the funds identified in this judgment which are
1o be paid 1o the State of Texas.

5 IT IS FURTHER ORDERFED that Plaintiff, the State of Texas, have judgment in the
amount of Four Hundred Thousand and No/100 Dollars ($400,000.00) from and against Defendants
Bio Performance, Inc, and Lowell Mims, and Gustavo Romero, jointly and severally, for
reimbursement of the State’s attomeys' fees, court costs and investigative costs incurred in this case,
which sum is for the benefit of the Siate of Texas, a governmental unit, and which is not
compensation for any actual or pecuniary loss and does not constitute an antecedent debt with
respect 1o this liigation. These fees and costs shall be paid out of the funds identified in this
judgment which are to be paid 1o the State of Texas.

6. 1T 1S FURTHER ORDERED that Plaintiff, the State of Texas, have judgment based upon
its pleadings and the stipulations herein and recover from Defendants, Bio Performance, Inc.,
Lowell Mims, and Gustavo Romero, the sum of Seven Million Three Hundred Sixty Thousand One
Hundred Fourteen and 117100 Dollars ($7,360,114.11) jointly and severally, 1o be used in whole
of in part, for restoration of moncy or other property received from persons by Defendants as
Plaintiff determines appropriate. The State of Texas may disburse any collected restitution herein

* 1o identifiable persons as it deems advisable and necessary in its discretion. In the event any portion

of this collected restitution judgment is not distributed 1o identifiable persons of Plaintiff"s
choasing, within a reasonable time period to be determined by Plaintiff, such amounts shall revert
to Plaintiff, Stare of Texas, for use as cither additional attomey fees, consumer education, or for use
in consumer kaw clinics for State of Texas law schools as designated by the Oflice of the Texas
Attomey General.

1 IT IS FURTHER ORDERED that all sums of money on deposit in the following
accounts on deposit at TBank be transferred to TBank account # [N *nding in the name of
Bio Performance, Inc. within § business days from the date this order is presented to TBank:

Agreed Final Judgmeni
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Account & Nm ofn Accotnt AW“!

== Gustave Romero S 4.970.00
T Lowell & Lisa Mims 5 B0.00
I MercAr USA LL.C. § 219,145,009

After all funds are transferred from the above referenced accounts to T-Bank account #-
said accounts numbered [INEGN T o~ I - rcicased from the asset freeze
imposed by this court and may be utilized or closed by the actount holder at their direction. T-Bank
may deduct its normal transfer foes o effectuate this onder.

£, ITIS FURTHER ORDERED that after the funds are transierred pursuant to the preceding
and succéeding paragraphs of this order, all funds then held by T-Bank, in the following accounts
together with any interest acerued thercon, be remitted to the State of Texas in satisfaction of this
judgment by cashier’s check made payable to the “State of Texas™” bearing the reference “AG #
I o sclivered 1o the anention of Leela Fireside, Consumer Protection and Public
Health Division, Office of the Attlomey General, P.O. Box 1254E, Austin, Texas, 78711-2548 or
at her physical address, 300 W, 15™ St., WPC Building, Floor 9, Austin, Texas, 78711, an the 157
day after the date this order is presented to said Bank:

Account 2 Mame on Account Amount’
= Bio Performance, Inc 6,706,089, 30
=== Bio Performance, Inc. $1.413.613.17

1 i slso Ordered that T Bank may deduct all reasonable costs of said cashier's check, and
any other normal bank processing fees, from said account numbers standing in the above referenced
namcs prior W issuing said cashier's checks.

9. IT IS FURTHER ORDERED that all sums of money on deposit in the following

'Previcusly verified amounts oppear n this column and do not necessarily ceflect intereat o normal
procesuing of transfer fees allowed under this order 10 transfier said monbes pursaant 1o this ondsr

"Previomly verified amounts together with any tranafon of moaics from scher sccouds punust 0 this and
bt orders of the same date appear in this columa and do not necessarnily reflect micrest of normal processng foes
allowed under this ander to remit sabd monies 1o the State of Texar,
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account on deposit at J. P. Morgan Chase Bank be transferred to ). P. Morgan Chase Bank sccount
#-ﬂandim;, in the name of Bio Performance, Inc. within 5 business days from the dare
this order is presented 10 J. P, Morgan Chase Bank:

Account # Name on Account Amount”
Custavo Romero or
Magdalena Muldoon $ 274944

After all funds are transferred from the above referenced account to J. P. Morgan Chase
Bank account # [ ssid sccount number [ released from the asset freeze
imposed by this court and may be utilized or closed by the account holder ot their direction. J. P,
Morgan Chase Bank may deduet its normal transfer lees to effectuate this order.
10, IT IS FURTHER ORDERED that after the funds are transferred pursuant o the preceding
paragraph of this order, all funds then held by JP Morgan Chase Bank, in the following accounts
together with any interest accrued thereon, be remitted to the State of Texas in satisfaction of this
judgment by cashier’s check made payable to the “State of Texas™ bearing the reference “AG #
IR ¢ dclivered to the stiention of Leeln Fireside, Consumer Protection and Public
Health Division, Office of the Atomey General, P.O. Box 12348, Austin, Texas, 78711-2548 or
at her physical address, 300 W, 15* St, WPC Building, Floor 9. Austin, Texas, 78711, within 5
days from the daie this order is presenied to said Bank:

Account # Name on Account Amoum’
I Bio Performance, Ing, § 48,751,213

s Bio Performance, Inc. $ 172,958.50

It is also Ordered that JP* Morgan Chase Bank may deduct all reasonable costs of said
gashier’s check, and any other normal or applicable bank processing fees, from said account
numbers standing in the above referenced names prior 1o issuing said cashier's checks.

*Previcusly verified amounts on depasit appear In this column mnd do not necessanily reflect interest ar
nommal proceising or ransfer fees allowed snder fis order 1o ranafor 1aid monies porsuant to this ueder

"I'rhn:uuh verified amounts topether with sy tramafers pursuant to this onder appear n this column and do
a0t eecessarily reflect mderest of nonmal peocessing fecs allowsd snder this order 1o remit wid monjes 10 the Sute of
Teuar,

Apreed Final Fudgmen
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1.  ITISFURTHER ORDERED thai all sums of moncy on deposit in the following accounts

on deposit at AIM Investment Services, Inc. be transferned to TBank account #-El:andinp_:

in the nume of Bio Performance, Inc, within 5 business duys from the date this order is presented
to AIM Investment Services, Ine.:

Account # Name on Account Amount’
] Gustave Romero for the $9,763.84
benefit of Caroling Romero
_ Ciustavo Romero for the £9.721.71
benefit of Jimena Romero
_ Custave Romero for the
benefit of Sofia Romero $12962.28

Afler all funds are transferred from the above referenced accounts 1o T-Bank account #
R ¢ occounts rumbered [N I - B - ro'cosed from
the asset freeze imposed by this court and may be utilized or ¢losed by the sceount holder at their
direction. AIM Investment Services, Ine. may deduct its normal transfer fees or early withdrawal
penalties to effectuate this onder,

12. ITISFURTHER ORDERED that all sums of money (save and except the sum of $5,000)
on deposil in the following account at ING USA ANNUITY AND LIFE INSURANCE
COMPANY be transferred to THank account #-stml:ling inthe name of Bio Performance,

Ine. within 5 business days from the date this order is presented to THBank:
Agcount # Name on Account Amount”
Gustavo Romero S$172,082.46

Afler all funds, save and except the sum of §5,000, are transferred from the above referenced

c~ceount (o T-Bank account - sxid account numbered [N i relcased from the

-
=k
=

“Previously verified amounts appear in this column and do not necessasily rellect interest o¢ pom:al
proceiing fees allowed undir this onder 1o remit said moaiks o the Sate of Texas.

*Previously venfied surrender values appear in this columa and do ot necessanily reflext interest or mormal
processing o iransfer fees allowed under this order to transfer sald monics pursaant 1o this onder.  The sum of
55,000 will remain in this account afier te tansfer oodencd liereli
Apreed Fingl Judgment
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asset freeze imposad by this count and may be utilized by the sccount holder at his direction. ING

USA may deduct its normal transfer foes to effectuate this order.

13, ITIS FURTHER ORDERED that all sums of money held by Wells Fargo Bank,
Concord Merchant Services and CTC Holdings in the following Bio Performance, Inc. merchant
credit cand accounts together with any interest acerued thereon, be remitted to the State of Texas in
satisfaction of this judgment by cashier’s check made payable to the “State of Texas™ bearing the
reference “AG & [ 104 detivered 1o the atteation of Lecla Fireside, Consumer Protection
and Public Health Division, Office of the Attomey General, P.O. Box 12548, Austin, Texas, 78711-
2548 or ot her physical address, 300 W. 15™ 81, WPC Building. Floor 9, Austin, Texas, 78711,
within § days from the date that either this order is presented to said Bank or within § days from the
date the nomal “reserve status™ is removed from the funds in said accounts:

Account # Name on Account Amount™

e Concord (Merchant Services) $4,938.08
)| CTC Holdings (Merchant acet.)  $3,000,00

I4.  Plaintiff, State of Texas, is Ordered to pay the tollowing Intervenors, third partics, state
agencies, and the State of Ohio, from the monies remitted to the State in satisfaction of this
judgment, in the following amounts and within 30 days after receipt of said monics by the State:

—State of Ohio § 90,000.00
~—Super Check Cashing $ 15816.94
S Axys Logistics $ 13,575.92
Eﬁln:t Systems, Inc. $ 62,681.90
:_;th:c Labs S$179.812.87
o Texas Workforce Commission $ L1375
O Texas Workforce Commission $ 320000
= Yerizon £ 1,550.66
= Eby Enterprises § 20,000.00
Federal Express 204420
Crouch & Russell, CPA's £ 10.000,00

" Previcesly verified amounts together with any tranfors passasst Lo thiz order sppeat in this oolumn and
o ot pceiianly reflect mterest of normal processing fees allowed under this oeder 1o rernit sad monies 10 the Suate
of Texas

Agroed Firud Judgmem
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State of Texas $ 91977

15, ITIS FURTHER ORDERED that the following nccounts situated in the following
banks or financial institutions be completely released from this Court’s asset [recze (as set forth in
its Temnporary injunction dated June 1, 2006) effective immediately:

ank Account 2 Name on Account
TBank _ Gustavoe Romero
TRank [ Lowell & Lisa Mims
Wells Fargo Bank TR Bio Performance, Inc.

Bluffview Securities, L.P, s

Defendants shall use the monies released to them in this paragraph w satisfy the following third
party ¢claims arising from the operation of Bio Performance, Inc.: Emord Associates, Chase Visa,
E-Advisors, and Bragg, Chumlea and McQuality for attomney fees incurmed by Defendants.

16,  ITISFURTHER ORDERED that the State of Texas may pay certain vendors and other
third parties as it deems necessary from the restitution surns it receives by virtue of this Judgment
for the sole purpose of acquiring and processing documents and data needed to determine which
persons are enfitled to restitution.

17.  ITIS FURTHER ORDERED that all assets held in the name of Bio Performance, Inc.,

Lowell Mims or Gustave Romero which are not otherwise dealt with in this Judgment are

Cinstavo Romero & Magdalena Muldoon

completely released from any previous order of this Court, including the temporary injunction dated
June 1, 2006. Plaintiff will cooperale with Defendants in notifying appropriate banking authoritics
50 a8 {0 correct any erroncous credit information respecting Defendants. Defendants will cooperate
with Plaintiffs in securing all necessary documents to effectuste restitution.

18.  ITIS FURTHER ORDERED, ADJUDGED, AND DECREED that the Suste of Texas
shall have all writs of execution and other processes necessary to enforce this Agreed Final
Judgment and Permanent Injunction. Defendans and their spouses, by their signatures below,
hereby acknowledge notice of this Judgment and Permanent Injunciion and acceptance of same;
therefore, no writ need be issued.

"*For franchise txes,
Agreed Final Judgment
Calisg Mo, 2006CTH0TI8%
Seate &, Bla Performance, lie e al Page 15af 18



19. IT IS FURTHER ORDERED that all other costs of court expended o incurred in this
cause be bomne by the party incurring same.

20, All relief not expressly granted herein is denied,

SIGNED this _ A2 day nf_ﬁmaa?.;_. 2007.

PRESIDING JUDGE

VL 2986760013

Agreed Final Judgment
Cause Mo, 2006CINT5E9
Seace v, Wio Performsance, Inc ef ol
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AGREED AS TO SUBSTANCE AND FORM AND ENTRY REQUESTED AS OF 12-29-06:

GREG ABBOTT
ATTORNEY GENERAL OF TEXAS

KENT C. SULLIVAN
First Assistant Attomey General

EDWARD D, BURBACH
Deputy Attomey General for Litigation

PALIL CARMONA
“hief, utmer ﬁwﬂm & Public Health Division
L% o

VIl 7985PE00 7Y

J%N WENS
g 3379200

Chief, Consumer Protection Division
Consumer Protection &
Public Health Division
PO, Box 12548
e

ATTORNEYS FOR PLAINTIFF,
THE STATE OF TEXAS

BracG CHUMLEA McQuaLimy
SBN: 02857300

823 Congreas Avenue, Suite 1100

Aumii Texas TRTO1

Agreed Final Judgment
Cause Mo, 20060107 585
Swmie v. Bip Performance, Inc et al
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io Performance, Inc.
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L MARGARET . MDA TEMAYDA ATE OF TEXAS

« BEXAR COUNTY DISTRICT
+ CERTIFY THAT THE E
CORFEGT CORY OF THE Breinas s g s AND

DFGINGL MECORD &5 BDICN,
MY DRFICAL HATEY ASID “R%:L'rmwuu:

CFINCE THIS
JAN 2 3 7007
MARGARET G, MONTE
BEXAR COUNTY iy
Agread Final Jud pment

By:
Cauge Mo, 006007589
Smee v, Bio Perfarmance, Inc et al
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