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CHAPTER 326
H.B. No. 865

An Act relating to attorney’s fees, subrogation rights, and recovery from third persons by the workers’
compensation second injury fund.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Section 6a, Article 8307, Revised Statutes, is amended to read as follows:
Sec. 6a. (a) If [Where] the injury for which compensation is payable under this law was
caused under circumstances creating a legal liability in some person other than the subscriber to
pay damages.in respect thereof, the employee may proceed either at law against that person to
recover damages or against the association for compensation under this law, and if he proceeds
at law against the person other than the subscriber, then he shall not be held to have waived his
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rights to compensation under this law. If the claimant is a beneficiary under the death benefits
provisions of Section 8a, Article 8306, Revised Civil Statutes of Texas, 1925, as amended, a
judgment shall not constitute an election but the amount of such recovery shall first pay costs
and attorney’s fees and then reimburse the association, and if there be any excess it shall be paid
to the beneficiaries in the same ratio as they received death benefits and the association shall
suspend further payments of benefits until the suspended benefits shall equal the amount of such
excess at which time benefits shall be resumed. If compensation be claimed under this law by the
injured employee or his legal beneficiaries, then the association shall be subrogated to the rights
of the injured employee, and may enforce in the name of the injured employee or of his legal
beneficiaries the liability of said other person, and in case the recovery is for a sum greater than
that paid or assumed by the association to the employee or his legal beneficiaries, then out of the
sum so recovered the association shall reimburse itself and pay said costs and the excess so
recovered shall be paid to the injured employee or his beneficiaries. However, when the claimant
is represented by an attorney, and the association’s interest is not actively represented by an
attorney, the association shall pay such fee to the claimant’s attorney not to exceed one-third
(1/3) of said subrogation recovery or as may have been agreed upon between the claimant’s
attorney and the association or in the absence of such agreement the court shall allow a
reasonable attorney’s fee to the claimant’s attorney for recovery of the association’s interest
which in no case shall exceed thirty-three and one-third per cent (33 1/3%) payable out of the
association’s part of the recovery. In any case where the claimant’s attorney is also representing
the subrogated association, a full written disclosure must be made to the claimant, prior to actual
employment by the association as an attorney, and acknowledged by the claimant, and a signed
copy of the same furnished to all concerned parties and made a part of the file in the Industrial
Accident Board. A copy of the disclosure with authorization and consent, shall also be filed
with the claimant’s pleadings prior to any judgment entered and approved by the court. Unless
the claimant’s attorney complies with all of the requirements as prescribed in this section, the
attorney shall not be entitled to receive any of the fees prescribed in this section to which he
would be entitled pursuant to an agreement with the association.

(b) If the association obtains an attorney to actively represent its interest and if the attorney
actively participates in obtaining a recovery, the court shall award and apportion an attorney’s
fee allowable out of the association’s subrogation recovery between such attorneys taking into
account the benefit accruing to the association as a result of each attorney’s service, the
aggregate of such fees not to exceed thirty-three and one-third per cent (33 1/3%) of the
subrogated interest.

(c) If at the conclusion of a third party action a workmen’s compensation beneficiary is
entitled to compensation, the net amount recovered by such beneficiary from the third party
action shall be applied to reimburse the association for past benefits and medical expenses paid
and any amount in excess of past benefits and medical expenses shall be treated as an advance
against future benefit payments of compensation to which the beneficiary is entitled to receive
under the Act. When the advance is adequate to cover all future compensation and medical
benefit payments as provided by this law, no further payments shall be made by the association
but if insufficient, the association shall resume such payments when the advance is exhaust-
ed. The reasonable and necessary medical expenses incurred by the claimant on account of the
injury shall be deducted from the advance in the same manner as benefit payments.

(d) If a claimant receives compensation from the second injury fund, the board is considered to
be the association under this section for purposes of those benefits and is subrogated to the rights of
the injured employee, and is entitled to reimbursement, in the same manner as the association
would be. The board shall remit money recovered under this subsection to the state treasurer for
deposit to the credit of the second injury fund.

SECTION 2. Section 12¢, Article 8306, Revised Statutes, is amended to read as follows:

Sec. 12c. (a) If an employee who has suffered a previous injury shali suffer a subsequent
injury which results in a condition of incapacity to which both injuries or their effects have
contributed, the association shall be liable because of such injury only for the compensation to
which the subsequent injury would have entitled the injured employee had there been no
previous injury; provided that there shall be created a fund known as the “Second Injury Fund,”
hereinafter described, from which an employee who has suffered a subsequent injury shall be
compensated for the combined incapacities resulting from both injuries. Provided further,
however, that notice of injury to the employer and filing of a claim with the Industrial Accident
Board as required by law shall also be deemed and considered notice to and filing of a claim
against the “Second Injury Fund”.

(b) In regard to claims paid from the Second Injury Fund, the Board has the same rights and
obligations as the association under Section 6a, Article 8307, Revised Statutes, including the right
to subrogation, the right to recover from third persons, and the right to attorney’s Sees.
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SECTION 3. This Act takes effect September 1, 1985, and applies to a recovery of attorney’s
fees, a recovery from a third person, or to subrogation of a claim, based on a compensable injury
that occurs on or after that date.

SECTION 4. The importance of this legislation and the crowded condition of the calendars
in both houses create an emergency and an imperative public necessity that the constitutional
rule requiring bills to be read on three several days in each house be suspended, and this rule is
hereby suspended.

Passed by the House on May 9, 1985, by a non-record vote; passed by the Senate on
May 17, 1985, by the following vote: Yeas 30, Nays 0.

Approved: June 8, 1985
Effective: September 1, 1985
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