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CHAPTER 929
H.8. No. 2034

An Act relating to the appointment and duties of temporary guardians and the designation of guardians
under the Texas Probate Code.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Section 131 of the Texas Probate Code is amended to read as follows:

Sec. 131. PROCEDURE

{a) Necessity of Appointment. Whenever it appears to the county judge that the interest of a
decedent’s estate, or the interest of any minor, incapacitated person as defined in Section 1304 of
this code, [person of unseund mind;] or common or habitual drunkard, and his or her estate, or
either of them, requires immediate appointment of a personal representative, he shall, by written
order, appoint a suitable temporary representative, with such limited powers as the circum-
stances of the case require, and such appointment may be made permanent, as herein provided.

(b) A written application for the appointment of a temporary guardian may be filed prior to the
court’s appointment of such guardian but in no case shail such application be filed later than the
end of the next business day of the court after appointment of such temporary guardian. The
application shall state:

s



CH 929, SEC 1 69th LEGIS—REGULAR SESSION

(i) the name and address of the subject of the guardianship proceeding;

(¥i) the danger alleged 10 be imminent;

(iif) the type of appointment and the particular protection and assistance being requested;
(iv} the facts and reasons supporting the allegations and requests;

{v) the name, address, and qualification of the proposed temporary guardian,

(vi) the name, address, and interest of the applicant. [Munner of Appeintment: Sueh

drunhard: Ax the bond to be given and define the eonferred on the
eounty elerk & bend the eourt; the elerl shall 1ssue to the appointee letters

whiek shall set forth the powers to be exereised by the appeinteer]

(c) At the earliest of the filing of an application for temporary guardianship or the appointmenti
aof such guardian, an attorney shall be appointed to represent the respondent in all guardianship
proceedings in which independent counsel has not been retained by or on behalf of that

individual [Berpetustion of Appeintment: The erder muling t-hem

state that: unless the sarme 15 eontested after serviee of eitetion; it eontinved in
WW&&memthemﬁ&h&HdeemﬁbheMeFtheeﬂtem
person i . or it shall be mede permunent; i found by the eourt to be neeessary]

(d) Upon the filing of an application for temporary guardianship the clerk shall issue notice
which shall be served upon the respondent, the guardian, and the respondent’s appointed
attorney. The notice must describe the rights of the parties. and the date, time, place, purpose, and
possible consequences of a hearing on the application. A copy of the application and, if applicable,
a copy of the order appointing temporary guardian, must be attached to the notice. [Gitat
eause te be posted & netiee; and H neeessary isstie edations; to all nterested persons to

ot the time stated in sueh writ and eontest said appeintivent i they se desire;
and such notice or eitation shall stete thak if ne eontest s mude; the appointment will be
eontinued for such tirre a5 appesrs to the interest of the estate or person invelved; or
that; if found neecessery by Hhe courk it shull be made permanent]

(e)1) A hearing shall be held within 10 days of the filing of the application for temporary
guardianship unless extended as set out in Subdivision 2 below at which the respondent has the
JSollowing rights:

(i) prior notice;

(ii} representation by counsel;

{iii) be present;

(iv) present evidence und confrontation and cross-examine witnesses;

(v) right to a closed hearing if requested by respondent or his artorney.

{2) Every temporary guardianship granted prior 1o a hearing on the application required by
Subsection {e){1} above shall expire by i3 terms at the conclusion of such hearing unless within thi
time the respondent or his attorney consents that such order may be extended for a longer period
not to exceed 60 days from the date of the filing of the application for temporary guardianship.

(3} Every temporary guardianship granted prior to a hearing on the application required by
Subsection {e)(1) above shall be set down for hearing at the earliest possible date and takes
precedence over all matters except older matters of the same character. :

(4} Every temporary guardianship granied prior to a hearing on the application required by
Subsection (e)(1) above shall include an order setting a certuin date for hearing on the application
Jor temporary guardianship.

{5) On one day’s notice to the party who obtained a temporary guardianship prior to a hearing
on the application required by Subsection (e)(1} above, the respondent or his attorney may appear
and move for its dissolution or modification and in that event the court shall proceed to hear and
determine such motion as expeditiously as the ends of justice require. [Gentest: H the
Wga%&%xmﬂ%mmmmwmmm%x
pendeney of such eontest ECPOTATY appomtee & eontinge to eet as sueh:
appointrment 19 sct aside; the court shull require the appointee ko and file; under
enth; & complete exhibit of the condition of the estate which ecome ifte his
pessession. and show what dispesition he hes made of the sume or any portion thereeok]

() If at the conclusion of the hearing required by Subscction (e)(1) above the court determines
that the applicant has established that there is imminent danger that the physical health or safety
of the respondent will be seriously impaired and/or that respondent’s estate will be seriously
damaged or dissipated unless immediate action is taken, [t shall uppoint a temporary guardian by
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written order. The court shall assign to the temporary guardian only those duties and powers
necessary to protect against the imminent danger shown.
(g} At no time shall any temporary guardianship remain in effect for longer than 60 days
{h) If after the hearing required by Subsection (e)(i) above the court appoints a temporary
guardian, then all cosis of court including attorney’s fees may be ussessed as provided n Section
247 of this code.

SECTION 2, Chapter 5, Texas Probate Code, is amended by adding Section 118A to read as
follows:

Sec. 1184. DESIGNATION OF GUARDIAN BEFORE NEED ARISES. (a) A person, other
than a minor or an incompetent, may designate by a written declaration persons to serve as
guardian of the person of the declarant or the estate of the deciarant in the event the declarant
becomes incompetent. The declaration must be attested 1o by at least two credible witnesses 14
years of age or older who are not named as guardian or alternative guardian in the declaration.

(b} A declarant may, in the declaration, disqualify named persons from serving as guardian of
the declarant’s person or estate, and the persons named may not be appointed guardian under any
circumstances.

(c) The declaration must have atrached a self-proving affidavit signed by the declarant and the
witnesses attesting to the competence of the declarant and the execution of the declaration. A
properly executed and witnessed declaration and affidavit are prima facie evidence that the
declarant was competent at the time he executed the declaration and that the guardian named in
the declaration would serve the best interests of the ward.

{d) The declaration and affidavit may be filed with the court at any time after the application
Sfor appointment of a guardian is filed and before a guardian is appointed. Unless the court finds
that the person designated in the declaration to serve as guardian is disqualified or would not serve
the best interests of the ward, the court shall appoint the person as guardian in preference to those
otherwise entitled 1o serve as guardian under this code. If the designated guardian fails to qualify,
is dead, refuses to serve, resigns, or dies after being appointed guardian, or is otherwise unavailable
to serve as guardian, the court shall appoint the next gualified designated alternate guardian
named in the declaration, If the guardian and all alternate guardians fail to qualify, are dead,
refuse to serve, or later die or resign, the court shall appoint another person to serve as otherwise
provided by this code,

(e} The declarant may revoke a declaration in any manner provided for the revocation of a will
under Section 63 of this code, including by the subsequent reexecution of the deciaration in the
manner required for the original declaration.

(} If a declarant designates the declarant’s spouse to serve as guardian under this section, and
the declarant is subsequently divorced from that spouse before a guardian is appointed, the
provision of the declaration designating the spouse has no effect.

(g) A declaration and affidavit may be in any form adequate to clearly indicate the declarant’s
intention to designate a guardian. The following forms may, but need not, be used:

DECLARATION OF GUARDIAN IN THE EVENT OF LATER
INCOMPETENCE OR NEED OF GUARDIAN

make this Declaration of Guardian, 10 operate if the need for a

guardian for me later arises.

1. [designate to serve as guardian of my person,
as first afternate guardian of my person, as second alternate guardian of my
person, and as third alternate guardian of my person.

2. [designate _io serve as guardian of my estate, as
first alternate guardian of my estate, —as second alternate guardian of my
estate, and —as third alternate guordian of my estate.

3. If any guardian or alternate guardian dies, fails, or refuses to qualify, or resigns, the next
named alternate guardian succeeds the prior named guardian and becomes my guardian.
4. I expressly disqualify the jfollowing persons from serving as guardian of my

person: an
3. I expressly disqualify the following persons from serving as guardian of my estate:
and
Signed this day of 19
Declarant
Witness Witness
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SELF-PROVING AFFIDAVIT

Before me, the undersigned authority, on this date personally appeared the declarant, and

and ~as witnesses, and all being duly sworn, the

declarant said that the above instrument was his Declaration of Guardian and that he had made

and executed it for the purposes therein expressed. The witnesses declared to me that they are each

14 years of age or older, that they saw the declarant sign the declaration, that they signed the
declaration as witnesses, and that the declarant appeared to them to be of sound mind.

Declarant

Affiant Affiant
Subscribed and sworn to before me by the above named declarant and affiants on this
day of 19

Notary Public in and for the State
of Texas

My Commission expires:

SECTION 3. The importance of this legislation and the crowded condition of the calendars
in both houses create an emergency and an imperative public necessity that the censtitutional
rule requiring bills to be read on three several days in each house be suspended, and this rule is
hereby suspended, and that this Act take effect and be in force from and after its passage, and it
is s0 enacted.

Passed by the House on May 17, 1985, by a non-record vote; House concurred in Senate
amendments to H.B. No. 2034 on May 27, 1985, by a non-record vote; passed by
the Senate, with amendments, on May 26, 1985, by the following vote: Yeas 31,
Nays 0.

Approved: June 15, 1985
Effective: August 26, 1985
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