¢9th LEGIS—REGULAR SESSION CH 70

CHAPTER 70
H.B. No. 1256

An Act relating to voluntary and involuntary mental health proceedings and services and to the rights of
mental health patients.
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Be it enacted by the Legislature of the State of Texas:
SECTFION 1. Section 3, Texas Mental Health Code (Article 5547-3, Vernon’s Texas v
Statutes), is amended to read as follows: ’
Sec. 3. APPLICABILITY OF CODE CONSTRUCTION ACT [SFANDARD RULES o
CONSTRUCTION AND DERINIFIONS). Unless specifically supplanted by this code gr
unless the context otherwise requires, the provisions of the Code Construction Act {Artieles 10.
&%M;%M%W&mmma%&m&me%m
39%47) (Article 5429b-2 [23e], Vernon’s Texas Civil Statutes), apply to this code. ’
SECTION 2. Section 4, Texas Mental Health Code (Article 5547-4, Vernon’s Texas Civil
Statutes), is' amended by amending Subdivision (13) and adding Subdivisions (18), (19), (20)
(21), and (22) to read as follows: ’
(13) “Mental health facility” means an in-patient or out-patient mental health. facility
operated by the department, by any person or political subdivision, or by an agency of the United
States; a community mental health and mental retardation center as defined in Subdivision (22)
of this section, or a facility operated by a community center | : to i

il
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03 Aets a5 arpended (Artiele to
sswm;wmm%mmmmmﬁkhm];m
that identifiable part of a general hospital that provides diagnosis, treatment, and care for
mentally ill persons. .

(18) “In-patient mental health facility” means a mental health facility which can provide 24
hour residential and psychiatric services that is operated by the department, is a private mental
hospital licensed by the department, is a community center as defined in Subdivision (22) of this
section or a facility operated by a community center, is that identifiable part of a general hospital
that provides diagnosis, treatment, and care for mentally ill persons and which is licensed either by
the department or the Texas Department of Health, or is a hospital operated by an agency of the
United States. : ‘

(19) “Legal holidays™ include those state holidays as enumerated by the legislature in Article
4591, Revised Statutes, as amended, from time to time and officially designated county holidays
applicable to the court in which proceedings are to be held.

(20) “d person charged with a criminal offense” as used in this code does not include a juvenile
alleged to be a child engaged in_delinquent conduct or 10 be a child in need of supervision as
defined in Section 51.03, Family Code.

(21) “Mental health authority” means that agency designated by the commissioner of the
department to direct, operate, facilitate, and/or coordinate services to mentally ill persons in the
various service areas of the state. '

(22) “Community center” means a community mental health and mental retardation center
established pursuant to Section 3.0, Texas Mental Health and Mental Retardation Act, as
amended (Article 5547203, Vernon’s Texas Civil Statutes), which provides mental health services.

SECTION 3. Section 6, Texas Mental Health Code (Article 5547-6, Vernon’s Texas Civil
Statutes), is amended to read as follows: .

Sec. 6. NOTICE. Except as specifically provided herein, notice required by this code may be
given by delivering a copy of the notice or of the document, as the case may be, to the party to be

given notice, in person or in such other [an¥] manner reasonably calculated to give actual notice
dedge] to the person to be notified as the court in its discretion may direct.

SECTION 4. Sections 11 and 12, Texas Mental Health Code (Articles 5547-11 and 5547-12,
Vernon's Texas Civil Statutes), are amended to read as follows: ’

Sec. 11. PAPERS TO BE FILED WITH CLERK. All applications, petitions, certificates,
‘and all other papers permitted or required to be filed in the county court by this code shall be
filed with the county clerk of the proper county who shall file the same and endorse on each
paper the date filed and the docket number and his official signature. The papers to be filed with
the clerk under this code may be initially filed by the use of reproduced, photocopied, or
electronically transmitted papers, so long as the original signed copies of such papers are filed with
the clerk within three working days.

Sec. 12. INSPECTION OF RECORDS IN MENTALLY ILL DOCKETS OF COUNTY
CLERKS. Each and every writing, including but not limited to docket books, indices, Jjudgment
books, etc. [statement of faets; with cach and every other writing which
diseloses intimnate details of the personal and private life of the eceused or the patient of
which diseloses intimate dotails of the personal life of any and et members of the family.
of the aceused or the patient), in a mentally ill docket in the office of the county clerk is [are]
hereby declared to be a public record [reeerds] of a private nature which may be used, inspected,
or copied only by a written order of the county judge, a judge of a court having probate
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. gietion [probate judge; a eourt of domestie relations judgel, or a district judge of the
! m&iﬁ; in yjhich‘ihﬁ docket is located No [; and ne] such order shall issue until the issuing
0 se Bas enwered findings [determined informally to his satisfaetion] that said use,
in_é'peétion, or copying is justified and in the public interest or that such release is to a patient,
prmer patient, or 10 a person designated by the patient upon signed and written consent for the
release of such information by_ z}{e allegedly mentally ill person; and that the reasons for such use,
inspection, or copying [all wzz{zm the statutory exemptions to confidentiality of mental health
mformation or physician/patient privilege where the disclosure of such information is in
issue. Such records shall be released to any aitorney representing the proposed patient in a
ding held under this code. Nothing herein shall prevent access by law enforcement personnel

rocee ¢ r L. Y 4
"0 necessary information in execution of a writ or warrant.

SECTION 5. Section 14, Texas Mental Health Code (Article 5547-14, Vernon’s Texas Civil
Siatutes), is amended to read as follows:

Sec. 14. COSTS. (a) The county which initiated Emergency Deteniion pursuant to Section 26
or 28 of this code [entered en for Femperary Mental Health Serviees] shall pay the
costs of a probable cause hearing pursuant to an Order of Protective Custody and any proceedings
for Court-Ordered Mental Health Services. If the person is not subject to Emergency Detention,
then the county which accepts an Application for Court-Ordered Mental Health Services and issues
an Order of Protective Custody or an Order for Temporary Mental Health Services or the county to
which the application is transferred pursuant to Subsection (a) of Section 32 of this code shall pay
the costs of any hearings or proceedings. These costs shall includel; ineluding] attorney fees and
physician examination fees, compensation for language interpreters, sign interpreters, and
masters appointed by the court pursuant to Section 15 of this code, and expenses of
transportation to a state mental health facility or to an agency of the United States. If a patient
under an Order for Temporary Mental Health Services requires extended treatment, the court
which entered the temporary order shall arrange with the appropriate court of the county in
which the patient is being treated for a hearing on Court-Ordered Extended Mental Health
Services to be held before the date of expiration of the Order for Temporary Mental Health
Services, or the county of the court which entered the original Order for Temporary Mental
Health Services shall pay the expenses of transportation of the patient back to that county for
such hearing. .

(b) For the amounts of these costs actually paid, the county is entitled to reimbursement by
the patient or any person or estate liable for his support in a state mental health facility.

(c) [Fhe county which aceepts an Applieation for Gourt/Ordered Mental Heakth
Serviees end issues an Order for Protostive shall pay the eosts of a prebeble
eatse hearing pursuant to that order and any att expenses inelading transporte/
tion of the patient for bearme

{td)] Unless the patient or someone responsible for him is able to do so, the state shall pay the
cost of transportation home of a discharged or furloughed patient and the return of a patient
absent without authority.

{d) [te)] Neither the county nor the state shall pay any costs for a patient committed to a
private hospital.

SECTION 6. Subsection (a), Section 23, Texas Mental Health Code (Article 5547-23,
Vernon’s Texas Civil Statutes), is amended to read as follows:

(a) Request for Voluntary Admission of a person to an in-patient mental health [8] facility as
a voluntary patient shall be in writing and filed with the head of the mental health facility to
which admission is sought and:

(1) shall be signed by the person, if the person is 16 years of age or older; or

(2) shall, if the person is under the age of 16 years be signed by the parent, or by the managing
conservator if one has been appointed, or by the guardian if one has been appdinted; and

(3) shall state that the person will submit himself to the custody of the in-patient mental
health facility for diagnosis, observation, care, and treatment until he is discharged or until the
ﬁ’éﬁi{ﬁt}"“ﬁf 96 hours after written request for his release is filed with the head of the mental

acility.

SECTION 7. Sections 24 and 25, Texas Mental Health Code (Articles 5547-24 and 5547-25,
Vernon’s Texas Civil Statutes), are amended to read as follows:

Sec. 24. APPLICATION FOR COURT-ORDERED MENTAL HEALTH SERVICES
DURING VOLUNTARY IN-PATIENT CARE. No Application for Court-Ordered Mental
Health Servnc_es may be filed for the commitment of a voluntary patient in in-patient care unless a
Tequest for his release has been filed with the head of the facility or unless in the opinion of the
head of th‘e facility he meets the criteria for court-ordered mental health services and:

(1) he is absent without authorization; or : :

479



CH 70, SEC 7 69th LEGIS—REGULAR SESSION

(2) he refuses or is unable to consent to appropriate and necessary psychiatric treatment.
Sec, 25. RIGHTS QF VOLUNTARY PATIENTS ADMITTED FOR IN-PATIENT
Q%RE Every voluntary patient in an in-patient [8) mental heaith facility has the following
rights: - .

(1) the right to leave the mental health facility within 96 hours, after filing with the head of
the mental health facility or his designee a written request for release, signed by the patient or
someone on his behalf and with his consent, unless prior to the expiration of the 96-hour period:

(A) written withdrawal of the request for release is filed; or

(B) an application for court-ordered mental health services or emergency detention is filed
and the patient is detained in accordance with the provisions of this code;

(2) the right of habeas corpus, which is not affected by admission to a mental health facility as
a voluntary patient;

(3) the right to retain civil rights and legal capacity, which are not affected by admissiori to a
mental health facility as a voluntary patient;

(4) the right to periodic review of his need for continued in-patient treatment;

(5) the right not to have an application for court-ordered mental health services filed while he
is a voluntary patient unless in the opinion of the head of the facility he meets the criteria for
court-ordered services and he is either absent without authorization or he refuses or is unable to
consent to appropriate and necessary psychiatric treatment;

(6) the rights.of patients set forth in Sections 80 and 81 of this code; and

(7) the right, within 24 hours of admission, to be informed orally [verbally and] in [writing,
in the person’s primery language; in] simple, nontechnical termsfs] of these above-listed
rights. In addition, the person shall be informed in writing of these same above-listed rights, in his
primary language if possible. The above-listed rights shall be communicated to a hearing and/or
visually impaired person through any means reasonably calculated to communicate these rights.
The same explanation shall be given to the parent, guardian, or managing conservator of a
minor.

SECTION 8. Subsection (a),. Section 26, Texas Mental Health Code (Article 5547-26,
Vernon’s Texas Civil Statutes), is amended to read as follows:

(a) Any peace officer, who has reason to believe and does believe upon the representation of a
credible person, or upon the basis of the conduct of a person, or the circumstances under which
the person is found, that the person is mentally ill and because of such mental illness represents a
substantial risk of serious harm to himself or others unless immediately restrained, which harm
may be demonstrated either by the person’s behavior or by evidence of severe emotional distress and
deterioration in his mental condition to the extent that the person cannot remain at liberty, and
who believes there is not sufficient time to obtain a warrant, may, without first obtaining a
warrant, take such person into custody and immediately transport the person to the nearest
appropriate in-patient mental health facility [or other suitable detention feeility] and shall
immediately file application with the facility for the person’s detention. If there is no appropriate
in-patient mental health facility available, the person shall be transported to a facility deemed
suitable by the mental health authority for that county. In no case shall a jail or similar detention
facility be deemed sitable except in an extreme emergency. Persons detained in a jail or other
nonmedical facility shall be kept separate from those persons charged with or convicted of a
crime.

SECTION 9, Subsection (a), Section 27, Texas Mental Health Code (Article 5547-21,
Vernon’s Texas Civil Statutes), is amended to read as follows:

(a) No person shall be admitted to any facility for emergency detention unless such admission
is supported by a written statement of an examining physician acceptable to the facility that after
a preliminary examination it is his opinion that:

(1) the person is mentally ill, the nature of which disorder shall be described;

(2) the person evidences a substantial risk of serious harm to himself or others, which risk, e'f
harm shall be specified and described and which harm may be demonstrated either by the persons
behavior or by evidence of severe emotional distress and deterioration in his mental condition to the
extent that the person cannot remain at liberty ;

(3) the described risk of harm is imminent unless the person is immediately restrained; and

ﬁ‘(4) gmergency detention is the least restrictive means by which necessary restraint may
effected. -

SECTION 10. Subsections (d), (e), and (g), Section 28, Texas Mental Health Code (Article
554728, Vernon’s Texas Civil Statutes), are amended to read as follows: :
b l(_d) The magistrate shall deny the application unless he finds there is reasonable cause to

CHEVE:
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(1) that the person evidences mental illness;

2) that the person evidences a substantial risk of serious harm to himself or others; such
harm may be demonstrated either by the person’s behavior or by evidence of severe emotional
distress and dgterioration in his mental condition to the extent that the person cannot remain at
liberty;

(3) that the risk of harm is imminent unless the person is immediately restrained; and

(4) that necessary restraint cannot be accomplished without emergency detention.

(e) If the magistrate finds that the person meets all four criteria for emergency detention in
Subsection (d) [()] of this section [Seetion 3% of this eede), he shall issue a warrant for the
immediate apprehension and transportation of the person to the nearest appropriate in-patient
mental bealth facility for a preliminary examination in accordance with the provisions of
Subsection (¢) of Section 26 of this code. If there is no appropriate in-patient mental health
Jacility available, the person shall be transported to a facility deemed suitable by the mental health
authority for that county. The [Fer purpeses of this seetion; the] warrant shall serve as the
application required in Subsection (c) [(b)] of Section 26 of this code. Copies of the application
for warrant and the warrant itself shall be immediately transmitted to the facility.

(g) Such persons so apprehended may be detained in custody for a period which shall not
exceed 24 hours from the time the person is presented to the facility, unless a written order for
further detention is obtained; provided, however, that if the 24-hour period ends [should the
person be inte eustody after 13 noen on Eriday or] on a Saturday or Sunday or a legal
holiday or before 4 p.m. on the first succeeding business day, then the [24/hewr] period of
[ellowed for obtaining an erder permitting further] detention shall end [begin] at 4 p.m.[0
a=ra] on the first succeeding business day.

SECTION 11. Section 29, Texas Mental Health Code (Article 5547-29, Vernon’s Texas Civil
Statutes), is amended to read as follows:

Sec. 29. RELEASE FROM EMERGENCY DETENTION. If during the emergency
detention period it is determined by the head of the facility that any one of the conditions set out
in Subdivisions (1), (2), (3), or (4) of Subsection (a) of Section 27 of this code no longer apply, the
person shall be released. Arrangements shall be made for his return to the location of his
apprehension or his place of residence in the state or other suitable place, unless the person is
arrested or objects to the return. The cost of his return shall be paid by the county in which the -
person was apprehended.

SECTION 12, Section 30, Texas Mental Health Code (Article 5547-30, Vernon’s Texas Civil
Statutes), is amended to read as follows:

Sec. 30. RIGHTS OF PERSONS APPREHENDED FOR EMERGENCY DETEN-
TION. (a) Each person apprehended or detained under this subchapter of the code shall have
the following rights:

(1) the right to be advised of the location of detention, the reasons for his detention, and the
fact that his detention could result in a longer period of involuntary commitment;

€2) the right to contact an attorney of his own choosing with a reasonable opportunity to
contact that attorney;

(3) the right to be transported back to the location of apprehension or to his place of residence
in the state or other suitable place if not admitted for emergency detention, unless he is arrested
or objects to the return; ' ‘

(4) the right to be released if the head of the facility determines that any one of the four
crit«;,ria f%r emergency detention set out in Subsection (a) of Section 27 of this code no longer
apply; an
. (5) the right to be advised that communications to a mental health professional may be used
i proceedings for further detention. : ’

(b) Each person apprehended or detained under this code shall be advised within 24 hours of
admission, orally [Q-HJ in weiting], in simple, nontechnical terms [language] of the above-listed
rights [provided in this seetion). In addition, the person shall be informed in writing of these
same above-listed rights, in his primary language if possible. The above-listed rights shall be
Communicated to a hearing and/or visually impaired person through any means reasonably
calculated to communicate these rights.

SECTION 13. Subsections (a) and (c), Section 31, Texas Mental Health Code (Article 5547-
1, Vernon’s Texas Civil Statutes), are amended to read as follows: .

() Pursuant to the provisions of this code and upon a proper application, a judge may enter
an Order for Temporary Mental Health Services or an Order for Extended Mental Health
Services, 4 Judge shall not issue an Order for Temporary Mental Health Services or an Order for
Extended Mental Health Services Jor a person who is charged with a criminal offense.
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(c) An Order for Extended Mental Health Services authorizes treatment for a period of time
not {0 exceed 12 months and may be entered only if the person has, for at least 60 consecutive
days within the immediately preceding 12 months received in-patient mental health services
under a court order pursuant to this code or pursuant to Section 5 of Article 46.02, Code of
Criminal Procedure, 1965, as amended. The requirement of 60 consecutive days of court-ordereq
in-patient mental health services prior to an extended order does not apply to an Order Renewing
an Order for Extended Mental Health Services as provided in Section 55 of this code. The Order
for Extended Mental Health Services may be entered only upon compliance with the provisiong
of Section 51 of this code.

SECTION 14, -Subsections (a), (c), and (d), Section 32, Texas Mental Health Code (Article
5547-32, Vernon's Texas Civil Statutes), are amended to read as follows:

(2) A sworn Application for Court-Ordered Mental Health Services may be filed by any aduit
person, or the county or district attorney, with the county clerk in the county in which the
person resides or in which the person is found or in which the person is receiving mental health
services by court order. However, upon request of the person or his attorney, the court may in its
discretion for good cause shown transfer the application to the county of the person’s residence,
if not initially filed there. If an application is filed without an accompanying Certificate of Medical
Examination for Mental Iliness, the application shall be filed by the county or district attorney.

(c) The application shall be in writing and shall state the following upon information and
belief of the applicant:

(1) the name and address of the proposed patient, including the county of his residence in this
state;

(2) that the person is mentally ill and meets the criteria in either Section 50 or 51 of this code
for court-ordered mental health services; and

(3) whether [that] the person is [not] charged with a criminal offense.

(d) If the application is for Court-Ordered Extended Mental Health Services, the application
shall further state that the person has, for at least 60 consecutive days, within the immediately
preceding 12 months, received in-patient mental health services under a court order pursuant to
this cod; or pursuant to Section 5 of Article 46.02, Code of Criminal Procedure, 1965, as
amended.

SECTION 15. Subsections (a) and (c), Section 33, Texas Mental Health Code (Article 5547-
33, Vernon’s Texas Civil Statutes), are amended to read as follows:

(a) A sworn Certificate of Medical Examination for Mental Iliness shall be dated and signed
by the examining physician and shall state:

(1) the name and address of the examining physician;

(2) the name and address of the person examined;

(3) the date and place of the examination;

(4) a brief diagnosis of the physical and mental condition of the person examined;

(5) the period of time, if any, that the person examined has been under the care of the
examining physician;

(6) an accurate description of the mental health treatment, if any, given by or administered
under the direction of the examining physician; and

(7) the opinion of the examining physician and the detailed basis for that opinion that:

(A) the person examined is mentally ill; and

(B) as a result of that iliness the person meets at least one of the following additional criteria:

@) is likely to cause serious harm to himself; or

(i) is likely to cause serious harm to others; or

(i) will, if not treated, continue to suffer severe and abnormal mental, emotional, or physical
distress and will continue to experience deterioration of his ability to function independently and
is unable to make a rational and informed decision as to whether or not to submit to
treatment. If the examining physician finds that the person meets at least one of these criteria, he
shall specify in the certificate which of the three criteria forms the basis for his opinion.

(c) If the certificate is to be offered in support of a Motion for an Order of Protective
Custody, the certificate shall include in addition to the requirements of Subsection (a) of this
section the opinion of the examining physician and the detailed basis for that opinion that the
person presents a substantial risk of serious harm to himself or others if not immediately
restrained. Such harm may be demonstrated either by the person’s behavior or by evidence of
severe emotional distress and deterioration in his mental condition to the extent that the person
cannot remain at liberty. v

SECTION 16. Section 36, Texas Mental Health Code (Article 5547-36, Vernon’s Texas Civil
Statutes), is amended to read as follows:
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‘Sag, 36. PROTECTIVE CUSTODY. (a) A Motion for an Order of Protective Custody may
‘pe filed ouly in the court in which an Application for Court-Ordered Mental Health Services is
- pen ing: The #iotion may be filed by the county or district attorney or on the court’s own
R T The motion shall state that the judge or the county or district attorney has reason to
believe and does believe upon the representations of a credible person, or upon the basis of the
conduct of the person, or the circumstances under which the person is found that the person
meets the criteria set forth in Subsection () (@3] of this section. The motion shall be
accompanied by a Certificate of Medical Examination for Mental Illness by a physician who has
examined the person within five days of the filing of the motion.

(b) The judge of the court in which the application is pending may designate any magistrate to
fssue orders of protective custody under this code in the absence of the judge.

(c) The judge or designated magistrate may issue an Order of Protective Custody if the judge
or designated magistrate determines:

(1) that a physician has stated his opinion and the detailed basis for his opinion that the

erson is mentally ill; and '

(2) the person presents a substantial risk of serious harm to himself or others if not
jmmediately restrained pending the hearing such ‘harm may be demonstrated either by the

erson’s behavior or by evidence of severe emotional distress and deterioration in his mental
condition to the extent that the person cannot remain at liberty.

. This determination may be made on the basis of the application and the certificate. If the
judge or designated magistrate concludes that a fair determination of the matter cannot be made
on this information, the judge or designated magistrate may take further evidence. If the
determination is made on the basis of the agplication and the certificate, the judge or designated
magistrate must determine that the conclusions of the applicant and the certifying physician are
adequately supported by the information presented. The judge or designated magistrate may
issue an Order of Protective Custody if the person meets the requirements of this section even if the
person is charged with a criminal offense, provided the head of the facility designated to detain the
person has consented to the proposed custody. )

(d) [¢e)] The Order of Protective Custody shall. direct a peace officer or other designated
. person to take the person into_protective custody and immediately transport him to an

appropriate[e designated) in-patient mental health facility or other suitable place and detain
him pending a probable cause hearing. If there is no appropriate in-patient mental health facility
available, the person shall be transported to a facility deemed suitable by the mental health
authority for that county. The extent to which a designated mental health facility must comply
with the provisions of this section shall be based on a determination by the commissioner of the
department that the facility has sufficient resources to perform the necessary services. No person
may be detained in a private mental health facility without first obtaining the consent of the head
of the facility. :

SECTION 17. Section 37, Texas Mental Health Code (Article 5547-37, Vernon’s Texas Civil
Statutes), is amended to read as follows:

Sec. 37. APPOINTMENT OF ATTORNEY; NOTICE OF PROBABLE CAUSE HEAR-
ING. (a) When an Order of [fer] Protective Custody is signed, the presiding judge or his
designated magistrate shall simultaneously appoint an attorney, if there is no attorney
representing the proposed patient.

(b) Within a reasonable period of time prior to the time of the probable cause hearing, the
{Ehe) proposed patient and his attorney shall receive [be within & i
of tine prior to the time of the probable eause hearing wwith] written notice that the patient
has been placed under an order of protective custody, the reasons why such order was issued,
and the time and place of a hearing to esiablish probable cause to believe that the patient [is

£ ) presents a substantial risk of serious harm to himself or others such that he
cannot be at liberty pending the hearing on court-ordered mental health services and to establish
that a ﬁ:hysician has stated his opinion and the detailed basis for his opinion that the person is
mentally fll. Such notice shall be provided by the court ordering protective custody.

SECTI_ON 18. Section 38, Texas Mental Health Code (Article 5547-38, Vernon’s Texas Civil
Statutes), is amended to read as follows:

Sec. 38, PROBABLE CAUSE HEARING ON PROTECTIVE CUSTODY. (a) A probable
cause hearing shall be held within 72 hours of the time detention begins pursuant to the order for
protective custody; provided, however, that if the. 72-hour period ends on a Saturday or Sunday
of a legal holiday, the probable cause hearing shall be held on the first succeeding business
day. The probable cause hearing may be postponed for an additional period not to exceed 24 hours
if an extreme emergency is declared by the presiding judge or magistrate based on extremely
hazardoz_zs weather conditions which threaten the safety of the patient or other essential parties to
the hearing. The hearing shall be before a magistrate or, at the discretion of the presiding judge,
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before a ‘master appointed by the presiding judge. The master shall receive reasonable
compsasation. At the hearing, the patient and his attorney shall have an opportunity to appeay
and present evidence to challenge the allegation that the patient presents a substantial rigk of
serious harm to himself or others. The magistrate or master may consider evidence includip
letters, affidavits, and other material that may not be admissible or sufficient in a subsequent
commitment hearing. The state may prove its case on the physician’s certificate filed in support
of the initial detention.

(b) If after the hearing the magistrate or master determines that no probable cause exists to
believe that the proposed patient presents a substantial risk of serions harm to himself or others,
he shall order the patient’s release. Arrangements shall be made for the return of the patient to
the location of his apprehension or to his place of residence within the state or some other
suitable place. If after the hearing the magistrate or master determines that an adequate factual
basis exists for probable cause to believe that the proposed patient presents a substantial risk of
serious harm to himself or others such that he cannot be at liberty pending the commitment
hearing, the patient’s detention in protective custody shall continue subject to the provisions of
Section 39 of this code. If the protective eustody is to continue, the magistrate or master shaji
arrange for the patient to be returned to the mental health facility or other suitable place along
with copies of the certificate, affidavits, and other material submitted as evidence and 2
Notification of Probable Cause Hearing which shall read as foliows: !

(Style of Case)
NOTIFICATION OF PROBABLE CAUSE HEARING

On this the day of 19—, the undersigned hearing officer

heard evidence concerning the need for protective custody of - (hereinafter
i . [propesed patient]

referred to as proposed patient). The proposed patient [~ - - - -~ <+ -cvaeruaann memmen ] was

rame of
given the opportunity to challenge the allegations that (s)he presents a substantial risk of serious
harm to self or others. ’

The proposed patient f- « « « « « ¢« v o e e i it i i e e 1 and his attorney
have been given written notice that the proposed patient

(attorney)
R TR ] was placed under an order of protective custody and the

reasons for such order on

(date of notice) :
I have examined the certificate of medical examination for mental illness and
Based upon this evidence, I find that there is probable cause

(other evidence considered) )
to believe that the proposed patient [« =« =« wecmmccccnanioeanenna. ] presents a substantial

risk of serious harm to himself (yes «e—or n0 —) or others (yes —..or no —..) such that (s)he
cannot be at liberty pending final hearing because

(reasons for finding; type of risk found)
A copy of the Notification of Probable Cause Hearing and the supporting evidence shall also be
filed with the county court which entered the original Order of Protective Custody. .

SECTION 19. Section 39, Texas Mental Health Code (Article 5547-39, Vernon’s Texas Civil
Staft\;:es), is amended by amending Subsections (b) and (d) and by adding Subsection (¢) to read
as follows: '

(b) The person detained in protective custody shall be detained in an appropriate in-patient
mental health facility [er ility deemed sut by the eeuﬁ%rygaea-k-h offieer). If
there is no appropriate in-patient mental health facility available, the person shall be detained in a
Jacility deemed suitable by the mental health authority for that county. No person may be
detained in protective custody in a nonmedical facility used for the detention of persons charged
with or convicted of a.crime except because of and during an extreme emergency and in no case
for a period of more than 72 hours excepting weekends, legal holidays, and extreme weather )
emergencies declared pursuant to Subsection (a) of Section 38 of this codef; ided; howevels

if the ¥3/hour period ends on & Saturday or Sunday or a iday; the persen
mey be detained in sueh a faeility until the first sueeeeding business day). Persons -
detained in a nonmedical facility shall be kept separate from those persons charged with or
convicted of a crime.
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() If the head of the facility in which the person is detained does not receive notice that a
o robable cause hearing has been held within 72 hours of the time detention begins pursuant to
the order of profestive custody, excepting weekends legal [ard] holidays, and extreme weather
emergericies declaréd pursuant to Subsection (a) of Section 38 of this code, authorizing the
protecti've custody to continue, the head of the facility shall immediately release the patient from
ustody.
c(e),f“patient [Pet—teﬁfsferwhempfebableeaﬁsehasbeeﬂest&bhshedtewstﬁy
i proteetive eustody following the probable eause hearing and pending e
hearing on Mental Health Serviees] shall be discharged by the head of the
facility in which he has been detained if:

(1) afinal Order for Court-Ordered Mental Health Services has not been entered by the court
pefore the expiration of 14 days or before the expiration of 30 [2¥] days from the day of the filing
of the original application if an order of continuance has been granted pursuant to Section 42 [er

i of ion 40 of this eede]; or

(2) the head of the facility or his designee determines that such patient no longer meets the

criteria for protective custody as specified in Section 36 of this code.

SECTION 20. Sections 40 and 42, Texas Mental Health Code (Articles 5547-40 and 5547-42,
vernon’s Texas Civil Statutes), are amended to read as follows:

Sec. 40. COURT IN WHICH PROCEEDINGS TO BE HELD. A proceeding pursuant to
this subchapter shall be held in the statutory or constitutional court of the county exercising the

" jurisdiction of a probate court in mental illness matters. [H there is no sueh eourt in & eounty;
the. ings shall be heard in the eounty eourk]

Sec. 42. SETTING ON APPLICATION FOR COURT-ORDERED MENTAL HEALTH
SERVICES. When an Application for Court-Ordered Mental Health Services is filed, the judge
or magistrate designated pursuant to Subsection (b) of Section 36 of this code shall set a date for a
hearing to be held within 14 days of the filing of the application. If the proposed patient or his
attorney objects, the hearing shall not be held within the first three days following the filing of
the application. Upon proper motion by either party and for good cause shown or upon
agreement of the parties, the court may grant one or more continuances [& single continuanee]
of the hearing provided that the hearing shall be held no later than 30 days from the filing of the
original application [for a peried net to execed seven days).

SECTION 21. Subsection (a), Section 43, Texas Mental Health Code (Article 5547-43,
Vernon’s Texas Civil Statutes), is amended to read as follows:
(a) Immediately after the judge or his designated magistrate sets the date for the hearing, the
person and his attorney shall receive written notice of the time and place of the hearing and [be
served with] a copy of the application [ard written netice of the time and place
of bearing thereon]. A copy of the application and notice shall be delivered in person or sent by
certified mail to the parent if the person is a minor under the age of 18 or to the duly appointed
guardian if the person is the subject of a guardianship or to the managing.and possessory
conservators, [eenservator] if either [one) has been appointed. If the parent cannot be located
and no guardian or conservator has been appointed, notice may be given to the next of kin if that
person is the applicant in these proceedings. ’

SECTION 22. Subsection (e), Section 45, Texas Mental Health Code (Article 5547-45,
Vernon’s Texas Civil Statutes), is amended to read as follows:

(¢) The attorney shall maintain responsibility for the person’s legal representation until the
application is dismissed, appeal from an order directing treatment is taken, the time for giving
notice of appeal has expired by operation of law, or another attorney assumes responsibility for
the matterf; whichever is Jater].

SECTION 23. Subsection (b), Section 46, Texas Mental Health Code (Article 5547-46,
Vernon’s Texas Civil Statutes), is amended to read as follows:

(b) If the certificates are not filed with the application, the judge or magistrate designated
pursuant to Subsection (b) of Section 36 of this code may {¢he¥] appoint the necessary physicians,
at least one of whom shall be a psychiatrist if one is available in the county, to examine the
person and file certificates with the court. The judge or his designated magistrate may order the
Proposed patient to submit to the examination and may issue a warrant under which a peace
officer may take the person into custody for the purpose of the examinations.

SECTION 24. Subsections (c) and (d), Section 49, Texas Mental Health Code (Article 5547-
» Vernon’s Texas Civil Statutes), are amended to read as follows:

{c) Waiver of trial by jury shall be in writing under oath and shall be signed and sworn to by
the proposed patient and by his attorney. [A waiver of this right shall be fited at loast 48
hours prior to the scheduled time of the hearing:]
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(d) Upon good cause shown, the court may permit a waiver of jury trial properly made anq
filed to be withdrawn if the waiver is withdrawn at least seven days é;réar to the scheduled time of,
the hearingls B & waiver is withdrawn within A8 hours of seheduled timne of tha'
rearing: the eourt moy order o eontinuance for e reasonable peried; net to execed 7
hours], in order to permit a hearing before a jury. [H the persen is detained pending the
heafmgaaéefaﬁ&derefheteeﬁve ; thet order muay be extended to auvthorios
detention for an additional period mot to execed the peried of a continuance granted’
pursuent to this seetion:)

SECTION 25. Subsection (b), Section 50, Texas Mental Health Code (Article 5547.50;
Vernon’s Texas Civil Statutes), is amended to read as follows:

(b) Upon the hearing, the judge or the jury, if one has been requested, shall determine that the
person requires court-ordered mental health services only if it finds, on the basis of clear and
convincing evidence, that: ‘

(1) the person is mentally ill; and .

(2) as a result of that mental illness the person meets at least one of the following additional
criteria:

(i) is likely to cause serious harm to himself; or

(i) is likely to cause serious harm to others; or

(iii) will, if not treated, continue to suffer severe and abnormal mental, emotional, or physical
distress and will continue to experience deterioration of his ability to function independently and,
is unable to make a rational and informed decision as to whether or not to submit to;
treatment. If the judge or jury finds that the proposed patient meets at least one of these criteria,.
the judge or jury shall specify which of the three alternative criteria formed the basis of that
decision. .

SECTION 26. Subsection (b), Section 51, Texas Mental Health Code (Article 5547-51,
Vernon’s Texas Civil Statutes), is amended to read as follows: .

(b) Upon the hearing, the jury or the judge, if jury trial has been waived, shall determine that:
the person requires court-ordered mental health services only if it finds, on the basis of clear and-
convincing evidence, that:

(1) the person is mentally ill; and

(2) as‘a tesult of that mental illness the person meets at least one of the following additional’
criteria:

(i) is likely to cause serious harm to himself; or

(i) is likely to cause serious harm to others; or

(i) will, if not treated, continue to suffer severe and abnormal mental, emotional, or physical:
distress and will continue to experience deterioration of his ability to function independently and:
is unable to make a rational and informed choice as to whether or not to submit to treatment; if*
the judge or jury finds that the proposed patient meets at least one of these criteria, the judge o
Jjury shall specify which of the three alternative criteria formed the basis of that decision; andg

(3) the condition of the person is expected to continue for more than 90 days; and, excepr:
where the person has already been subject to an Order for Extended Mental Health Services

(4) the person has either: S

(i) received in-patient mental health services under court order pursuant to this code forat
feast 60 consecutive days within the 12 months immediately preceding the hearing; or S

" (ii) received in-patient mental health services under court order pursuant to Section 5 of
Article 46.02, Code of Criminal Procedure, 1965, as amended, for at least 60 consecutive days;
within the 12 months immediately preceding the hearing. ;

SECTION 27. The heading to Section 53, Texas Mental Health Code (Article 554753,
Vernon’s Texas Civil Statutes), is amended to read as follows:

Sec. 53. MODIFICATION OF ORDER FOR OUT-PATIENT MENTAL HEALTH
SERVICES; ORDER FOR TEMPORARY DETENTION. ‘

SECTION 28. Section 53, Texas Mental Health Code (Article 5547-53, Vernon’s Texas Civil
Statutes), is amended by amending Subsections (c) and (e), adding a new Subsection (), and’
relettering current Subsections (f) and {g) to read as follows: 4

(c) ¥f a hearing on modification is set, the court may issue an Order for Temporary Detentior:

proteetive ] pending the modification hearing provided the court finds that there
is probable cause to believe ihat the person meets the criteria in Subsection (e) of this section an
that detention in an in-patient mental health facility is required in order to evaluate the
appropriate setting for continued court-ordered care. The court’s determination shall be based. on
a sworn request for temporary detention filed with the court by the individual responsible for the:-
person’s court-ordered out-patient services or the head of the out-patient facility stating his opiniom
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and the, detailed basis of his opinion that the person meets the criteria in Subsection (e) of this
satdion imd that detention in an in-patient mental health facility is required in order to evaluate the
@W settingr:for continued court-ordered care. When an Order for Temporary Detention is
signed, the pragiaf Judge shall simultaneously appoint an attorney for the person, if there is no
attorney representing thg person. Wzth;n 24 hours from the time detention begins, the person and
his attorney shall receive written notice that the person has been placed under an Order for’
Temporary Detention, the reasons why such order was issued, and the time and place of the
modification hearing. Such notice shall be iprovided by the court ordering temporary deten-

tion. The Order for Temporary Detention shall direct a peace officer or other designated person to
take the person into custody and immediately transport him to an appropriate in-patient mental
health facility. If there is no appropriate in-patient mental health facility available, the person

shall be transported to a facility deemed suitable by the mental health authority for that county. If
an Order for Temporary Detention is issued, the person shall be detained no longer than 72 hours,

excepting weekends, legal holidays, and extreme weather emergencies as provided for protective

custody in Subsection (a) of Section 38 of this code, pending the hearing on modification. If the

head of the in-patient facility in which the person is detained dees not receive notice that a

modification_hearing has been held within 72 hours of the time detention begins pursuant to an

Order for Temporary Detention, excepting weekends, legal holidays, and extreme weather
emergencies authorizing the temporary detention to continue, the head of the in-patient facility

shall immediately release the person from custody. If the person is released from custody because a

hearing on modification has not been held within the required period of time, the person shall
continue to be subject to the conditions of the Order for Court-Ordered Out-patient Services issued

prior 10 the Order for Temporary Detention if it has not already expired [requirements of
Subehapter G of this eode are met].

{¢) At the hearing, the court may modify the order if it determines [etther] that the person
continues to meet the applicable criteria for court-ordered mental health services in Section 50 or
Section 51 of this code and that either :

© (1) the person has not complied with the court’s order; or

(2) the person’s condition has so deteriorated that out-patient mental health services are no
fonger appropriate.

(f) The court’s determination with regard to modification shall be supported by at least one
Certificate of Medical Examination for Mental Illness prepared by a physician based on an
examination conducted within the seven days immediately preceding the modification hearing.

(g) If the findings required by Subsection (e) of this section are made, the court may:

(1) decline to modify the order and direct that the person continue to participate in out-
patient mental health services pursuant to the terms of the order; or

{2) if a revised general program of treatment has been submitted to and accepted by the court,
modify the order so as to incorporate that revised treatment program and to provide for
continued out-patient mental health services pursuant to the modified order; or

(3) modify the order to provide for the commitment of the person to a facility for in-patient
care.

(gh) [¢&3] In no case may the modified order extend beyond the time period of the original
order.

SECTION 29. Section 72, Texas Mental Health Code (Article 5547-72, Vernon’s Texas Civil
Statutes), is amended to read as follows:

Sec. 72. TERMINATION OF AN ORDER FOR QUT-PATIENT MENTAL HEALTH
SERVICES. (a) The head of a facility at which a person has been ordered to participate in
temporary or extended out-patient mental health services shall discharge the person upon
expiration of the court order.

. (b) At any time prior to the expiration of an order for out-patient mental health services, the
individual responsible for those services may discharge the person upon his determination [shall

quest that the erder be terminated if he ines] that the person no longer meets the
¢riteria for court-ordered mental health services. A discharge under this subsection terminates the
court order. Any person discharged under this subsection shall not again be compelled to submit to
involuntary mental health services except pursuant to a new order entered in accordance with the
provisions of this code.

(¢} Upon discharging a person under this section, the individual responsible for out-patient
mental health services shall prepare a Certificate of Discharge and file it with the court that

entered the order. [At the request of an individual for eourtlordered out/
petient mentel health services; the eourt whieh an order directing a persen to
: speeify reasons why termination is requested: Upen #
dmm%mmmm%m%mlmm

health serviees; the eourt mey torminate the order)
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SECTION 30, Subsection (2), Section 73, Texas Mental Health Code (Article 5547.73,
Vernon’s Texas Civil Statutes), is amended to read as follows:

(a) The Head of a mental health facility is authorized to admit and detain any patiént in
accordancewith the following procedures provided in this code:

(1) Voluntary Admission

(2) Emergency Detention, Temporary Detention, or Protective Custody

(3) Court-Ordered Temporary Mental Health Services

{4) Court-Ordered Extended Mental Health Services

SECTION 31. Subsection (b), Section 75, Texas Mental Health Code (Article 5547-75,
Vernon’s Texas Civil Statutes), is amended to read as follows:

(b) The head of an in-patient [ private] mental health facility [hospital}, upon notice to the
committing court and to the department, may for any reason transfer an involuntary patient to a
state mental hospital designated by the department; provided, however, that if the person suffers
Sfrom mental retardation as well as mental illness, the facility may not transfer the person to a
mental health facility operated by the Texas Department of Mental Health and Menia
Retardation unless the commissioner of the department has determined that space is available in a
unit of a departmental facility specifically designed to serve such persons. The head of the in-
patient mental health facility shall obtain such determination prior to initiating the transfer,

SECTION 32. Sections 77 and 79, Texas Mental Health Code (Articles 5547-77 and 5547-79,
Vernon’s Texas Civil Statutes), are amended to read as follows:

Sec. 77. TRANSFER TO AN AGENCY OF THE UNITED STATES. The department or
the head of a private mental hospital may transfer an involuntary patient to an agency of the
United States upon notice to the committing court and notification by the agency that facilities
are available and that the patient is eligible for care or treatment therein; provided, however, that
the transfer of any involuntary patient to an agency of the United States shall be made only after
an order e'zzppmving the same has been entered by the [eounty] judge of the committing court
[eounty of residenee of the pati

Sec. 79. TRANSFER OF RECORDS. The head of the in-patient mental health facility:
hospital] from which a patient is transferred shall send the patient’s appropriate hospital
recortc_ls or copy thereof to the head of the mental hospital or state school to which the patient is
transferred.

SECYION 33. Subsection (c), Section 80, Texas Mental Health Code (Article 5547-80,
Vernon’s Texas Civil Statutes), 1s amended to read as follows:

(¢) All patients receiving involuntary in-patient mental health services have the right to be
informed orally [verbally and in writing within 24 hours of admission; in :
prisnery languege), in simple nontechnical terms, of the rights included in Sections 80 and 81
of this code. In addition, the patients shall be informed in writing of these same rights in thei¥
primary language if possible. These rights shall be communicated to a hearing and/or visually
Iimpaired person through any means reasonably calculated to communicate these rights.

'SECTION 34. Subsection (d), Section 52, Texas Mental Health Code (Article 5547-52,
Vernon’s Texas Civil Statutes), is repealed.

SECTION 35. The importance of this legislation and the crowded condition of thé calendars’
in both houses create an emergency and an imperative public necessity that the constitutional
rule requiring bills to be read on three several days in each house be suspended, and this rule is
hereby susggnded, and that this Act take effect and be in force from and after its passage, and it
is so enacted.

Passed by the House on April 24, 1985, by the following vote: Yeas 137, Nays 0, 1
present, not voting; passed by the Senate on April 30, 1985, by the following
vote: Yeas 24, Nays 0. . ‘

Approved: May 2, 1985
Effective: Immediately
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