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Texas Public Information Act Made Easy

After each legislative year, the Attorney General’s Office has produced this publication that
addresses certain key issues that public officials face in their day-to-day operations.1 In a question-
and-answer format, this article will provide guidance to public officials on the most frequently asked
questions on the Texas Public Information Act.  For example, the article addresses the types of
records and entities that fall under the Act, the time deadlines and mandatory notices that apply when
a governmental body handles an open records request, and when a governmental body is required
to ask for an Attorney General open record ruling.

The stakes are high for public officials that handle open record requests.  There are strict time lines
for making determinations on what records to release and public officials must make such decisions
knowing that there are potential criminal penalties if the governmental body releases information that
is considered confidential under state law.  Similarly, public officers face criminal penalties if they
refuse to release information that is considered open to the public.

This “made easy” article provides answers in easy to understand language to the most frequently
asked questions regarding the Public Information Act.  The Act does apply to a variety of
governmental entities, so although this information is geared towards the Act’s application to local
public bodies, it will be useful to other officials and Texas citizens as well.
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I. Application of the Public Information Act

What types of information generally fall under the Public Information Act?

Public information includes any information that is collected, assembled, or maintained by or for a
governmental entity.  The Public Information Act (hereinafter “The Act”) applies to records
regardless of their format.  It includes information that is maintained in paper, tape, microfilm, video,
electronic data held in a computer memory, as well as other mediums specified under law.2 

What types of entities are subject to the Public Information Act?

The Act applies to information that is held by or for any “governmental body”.3  The term
governmental body has a broad definition that includes, in applicable part:  

1. City governmental bodies; 

2. County governmental bodies; 

3. Deliberative bodies that have rule-making or quasi-judicial power and that are classified
as a department, agency, or political subdivision of a city or county;

4. The part, section or portion of a public or private entity that spends or that is supported
in whole or in part by public funds;

5. Local workforce development board;

6. Non-profit corporations that are eligible to receive funds under the federal community
services block grant program and that are authorized by this state to serve a geographic
area of the state;

7. Certain property owners’ associations.4

In other words, governmental entities and certain non-governmental entities are subject to the Act.
Additionally, entities that are considered departments, agencies, or political subdivisions of a city
or county are also subject to the Act if the involved entity has rule-making or quasi-judicial powers.5
For example, zoning boards of adjustment have rule-making or quasi-judicial powers and are
considered agencies or departments of a city.  Therefore, the records of such entities would be
subject to the Act. 

Are the records of nonprofit and for-profit entities that receive public funds subject to the
Public Information Act?

Records in the hands of non-governmental entities may also be covered by the Act to the extent that
they reflect the expenditure or support of public funds, or to the extent that a governmental body has
a right of access to the records.  For example, when governmental bodies make unrestricted grants
of funds to nonprofit and for-profit entities, the records relating to the part of the entity that is
publicly funded would be subject to the Act.6
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Rulings in this regard have held that the records of volunteer fire departments and records of certain
chambers of commerce that involve expenditures of public funds are subject to the Public
Information Act.  However, the portion of the entity that is not supported by public funds is not
necessarily subject to the Act.

Finally, it should be noted that certain entities are specifically made subject to the open records laws
under the state law that governs that entity.  For example, economic development corporations are
specifically made subject to the provisions of the Public Information Act under the Development
Corporation Act of 1979 found in Texas Revised Civil Statutes Article 5190.6.

Are records that are kept or owned by a consultant to the governmental body subject to the
Public Information Act?

The fact that a private entity may own or retain a record does not prevent the record from being
subject to release under the Public Information Act.  For example, if a consultant maintains or holds
records for a governmental body, the documents are still considered public information if the
governmental body owns the information or has a right of access to it.7

It is important to note that a governmental body usually cannot contract away its right to access
documents that are held by a consultant if the information would otherwise be considered public.
For example, an open record decision has held that a city manager could not contract away the city’s
right to inspect a list of applicants for a city job even though the list was developed by a private
consultant for the city.8

Are court records subject to the Public Information Act?

Records of the judiciary are not subject to the Public Information Act.9  Courts must look to the rules
adopted by the Texas Supreme Court to determine the court’s duty to provide access to court
records.10  Additionally, courts must consider court rulings, Attorney General opinions, and certain
state statutes that give the public a right to obtain copies of court records.  For example, higher courts
have held that there is an “open courts” concept that must guide judges in giving public access to
court documents.  This legal concept provides that the public has a right to inspect and copy judicial
records subject to the court’s inherent power to control access to such records to preserve justice.
In other words, the public’s right of access to court documents is not an absolute right.11

It should be noted that the public’s right to access court records is in addition to the right of parties
to a lawsuit to obtain information through discovery or through other court procedures.  Legislation
has clarified that subpoenas and motions for discovery are not considered a request for information
under the Public Information Act.12 Such requests should be handled as required by the applicable
civil or criminal procedural statutes.  Additionally, state law indicates that  probable cause affidavits
for a search warrant are considered public records once the warrant has been executed.  The
magistrate who issued the warrant must make the affidavits available for public inspection in the
court clerk’s office.13

Do the elected officials of the governmental body have a special right of access to the
governmental body’s records?

The elected officials have an inherent right of access to the governmental body’s records if the
official is requesting the records in his/her official capacity.  The transfer of information to officials
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of the governmental body is not considered a release to the public as long as the official is asking
for the information in his official capacity.14  However, the ability to release such information to
elected officials may be limited by the state or federal law that pertains to such documents. 

II. What Constitutes an Open Records Request

Must an open records request be directed to a specific governmental officer?

Except in the case of faxed and e-mailed requests, the Public Information Act does not require that
the public direct its open records requests to any specific public employee or officer.15  Generally,
the deadlines involved in handling an open records request are not tolled merely because the wrong
staff member received the request.  For this reason, it is important that a governmental body clearly
inform all of its employees what to do if they receive a request for records. 

What is the governmental body’s duty to respond to e-mailed or faxed requests for copies of
records?

The governmental body has a duty to respond to any written requests for open records including
those that are made through e-mail or by fax.  However, state law provides that the governmental
body can designate a person that is authorized to receive e-mail or faxed requests for open records.
If the governmental body makes such a designation, the Act is only activated if the e-mail or faxed
request is directed to the assigned individual.16  If the governmental body has not made such a
designation, the e-mail or faxed request can be directed to any official or staff member.

Must a governmental body respond to verbal requests for copies of records?

The Act is only activated by a written request for information.17  Governmental bodies often develop
forms for the public to use to request public records, but the governmental body cannot require the
requestor to use that form.  The governmental body’s duty to provide the record would apply to any
written request for the information, regardless of the format of the document used by the requestor.
For example, an open records request is often contained within a complaint letter or within other
citizen correspondence sent to a governmental body.

If a governmental body  provides copies of records upon a verbal request, the governmental body
must be consistent in its treatment of all requestors.  In other words, if the governmental body
doesn’t require a written request from certain individuals, it should not insist on a written request
from others.
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III. Administration of Open Records Requests

Timing Issues Under the Public Information Act

How much time does a governmental body generally have to comply with an open records
request?

There is often a misconception that the Public Information Act requires that copies of public
information must be produced within 10 business days of the written request to the governmental
body  for the record.  However, the standard under the Act is actually that the governmental body
must “promptly produce” the public information.18  Further, the Act states that all open records
requests must be handled with good faith and must be accomplished within a reasonable time
period.19  What is considered reasonable and prompt will vary depending on the number of
documents sought by the requestor.  In certain circumstances, the records can be produced in less
than 10 days.  However, requests for a substantial number of documents may take several weeks to
produce.

If it will take a governmental body longer than 10 business days to provide the records, the
governmental body must certify that fact in writing to the requestor.  In the notice to the requestor,
the governmental body must indicate a set date and hour within a reasonable time that the
information will be available for inspection or duplication.20

When does a governmental body have a time deadline for handling an open records request?

The amount of time that governmental bodies have to produce copies of governmental records will
vary depending on the amount of information that is requested.  However, there are six situations
that present a timing deadline for governmental bodies to take a particular action when handling an
open records request. These six situations are described below:

1. Notice to Requestor that Governmental Body Needs Additional Time to
Produce Records.  If the governmental body is unable to produce a requested
record within 10 business days for inspection or for duplication, the
governmental body  must certify that fact in writing to the requestor and set a date
and hour within a reasonable time that the information will be available for
inspection or for duplication.21

2. Notice to Requestor that Governmental Body Needs Additional Time to
Produce Records That Are in Active Use or in Storage.  If the governmental
body needs additional time to produce a record because it is in active use or
because it is in storage, the governmental body must notify the requestor of this
fact in writing.  This notice must be given within 10 business days of the
governmental body’s receipt of the request for the documents.  The notice must
set a date and hour within a reasonable time that the information will be available
for inspection or duplication.22  It should be noted that the fact that a document
has not been formally approved by the governmental body  usually would not
justify a delay of the document’s release under the “active use” provision.23
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3. Notice to Requestor of Programming or Manipulation Costs.  If production
of the requested information in a particular format would require additional
computer programming or manipulation of data, the governmental body must
provide a written notice of this fact to the requestor.  The notice must indicate:
(1) that the information is not available in the requested format; (2) a description
of the forms in which the information is available; (3) a description of any
contract or services that would be required to provide the information in the
requested form; (4) an estimated cost of providing the information in the
requested form; and (5) the time that it would take to provide the information in
that format.24  Generally, this notice must be provided to the requestor within 20
days of the governmental body’s receipt of the request.25 

4. Request by Governmental Body for an Open Record Ruling from the
Attorney General.  If a governmental body plans to withhold certain documents
or information, it usually must request an Attorney General’s ruling on the ability
to withhold such information.26  The written request for an Attorney General’s
ruling must be made within 10 business days after the date the governmental
body receives the written request for information.27  However, the ten-day
deadline is tolled during the time that the governmental body and the requestor
are actively clarifying or narrowing the scope of the information requested.28

5. Notice to Requestor that Governmental Body  Sought an Attorney General
Open Record Ruling.  The city must give written notice to a requestor if the
governmental body seeks an Attorney General open record ruling on the request.
This notice must be given within 10 business days of the governmental body’s
receipt of the request for the documents.  Also, the governmental body must send
a copy of their written comments to the requestor.29  If the written comments
contain any information that the governmental body is trying to withhold, they
can redact that information from the copy they send to the requestor. 

6. Notice to Person or Entity with Proprietary Interest in Information of
Attorney General Open Record Ruling Request.  If an open records request
may result in the release of proprietary information, the governmental body must
make a good faith attempt to notify the person or entity that has such an interest
in the open record ruling request.  The written notice must be sent by the
governmental body within 10 business days of the date the governmental body
received the original request for the information.30

This notice must include: (1) a copy of the written request for the information; and
(2) a statement that the person is entitled to submit a letter, brief, or memorandum to
the Attorney General in support of withholding the information.  The notice must
inform the person that any briefing must include each reason why the person believes
the information should be withheld.  The person with a proprietary interest must
submit their brief within 10 business days of the date the person receives the written
notice from the governmental body.31  Also, the person who submits a brief to
withhold the information, must provide a copy of their brief to the requestor.32
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What can a governmental body do if it is unclear about what information is being requested or
that the scope of the information is unduly broad?

If a governmental body in good faith has determined that the request for information is unclear or
that the scope of the information being asked for is unduly broad, the governmental body should ask
the requestor to clarify or narrow the scope of the request.33  The time used in clarifying or narrowing
the scope of a request does not count as part of the governmental body’s statutory allotment of 10
business days to request an open records decision.34

The Texas Attorney General has concluded that the Public Information Act allows a tolling of the
statutory 10 business days during the interval in which the governmental body and a requestor is
communicating in good faith to clarify or narrow a request.  However, this does not give the
governmental body an additional 10 full business days from the date the requestor responds to the
request for clarity.  Once the requestor’s clarification or narrowing response is received, the original
10 business days resumes.35 

For example, the governmental body receives a request on May 1st.  Its 10 business days start on May
2nd.  The governmental body is not clear about what the requestor is asking for and, in good faith,
sends a clarification letter on May 3rd (2nd business day) to the requestor.  On May 8th, the
governmental body receives clarification from the requestor. The governmental body’s 10 business
days would start back up on May 9th (3rd business day).

When is a governmental body required to ask for an open records ruling from the Attorney
General?

A governmental body is required to ask the Attorney General for an open record ruling in almost all
cases if the governmental body wants to withhold requested documents or information.36  The fact
that a particular document request may arguably fall within one of the statutory exceptions to
disclosure does not in itself eliminate the need to ask for an open records ruling.  Unless, the
governmental body can point to a previous determination that addresses the exact information that
the governmental body now wants to withhold, the governmental body must request a ruling to
withhold the information.37

A request for an Attorney General open records ruling must be made within 10 business days of the
date the governmental body received the written request.  Such a request can only be made by the
governmental body.38  If the governmental body does not make such a request within the deadline,
the information is presumed as a matter of law to be open to the public and the information must be
released.  The presumption of openness and the duty to release the information can only be overcome
by a compelling reasoning that the information should not be released.39  A compelling reasoning
may in certain cases involve a showing that the information is deemed confidential by some other
source of law or that third-party interests are at stake.40  It should be noted that if the governmental
body is going to release all of the requested information, there is no need to ask for a ruling.  The
governmental body can seek advice on any of these issues from the Attorney General’s Open
Government Hotline at (877) 673-6839 or (512) 478-6736.
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Can a governmental body request an Attorney General decision when the governmental body
has determined the requested information is not subject to one of the Act’s exceptions?

The Texas Attorney General has concluded a governmental body may not request an open records
decision from the Attorney General if the governmental body reasonably believes the requested
information is not excepted from required disclosure.  Instead, the governmental body must promptly
produce the requested public information to the requestor.41

Can a governmental body withhold information because of a previous determination?

The Public Information Act provides that a governmental body must request an Attorney General
open records ruling if the governmental body wishes to withhold requested information unless there
has been a previous determination about that particular information.42  The Act does not define
previous determination.  However, the Attorney General has concluded there are two types of
“previous determinations.”43  If you have any questions regarding whether your governmental body
has a previous determination, you should contact the Open Government Hotline at (877) 673-6839
or (512) 478-6736.

What must the governmental body do when it requests an Attorney General open records
ruling?

If a governmental body wants to withhold a record, it has 10 business days from the date it receives
the request to ask for an open records ruling from the Attorney General.  On the tenth business day,
the governmental body must do the following44:

1. Write the attorney general requesting an open records decision and state
which exceptions apply to the requested information: The original request for
a ruling must indicate the specific exception that the governmental body is
relying on to withhold the information.  If the governmental body fails to cite the
applicable exceptions in this request, the governmental body will generally be
barred from raising them in any additional briefing that it may provide.

2. Provide the requestor with a written statement that the governmental body
wishes to withhold the information and that it has asked the attorney
general for a decision.

3. Provide the requestor with a copy of the governmental body’s
correspondence to the attorney general.

4. Make a good faith attempt to notify any affected third parties of the request.

The governmental body has an additional five business days (a total of fifteen business days from
the date the governmental body received the original request for the  record) to provide the Attorney
General with a signed statement that indicates when the governmental body received the request, or
other evidence that establishes that date.45  During the additional five business days, the
governmental body may also provide additional written documentation that supports withholding
the requested information.  By the fifteenth business day, the governmental body must:

1. Write the attorney general and explain how the claimed exceptions apply.
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2. Provide a copy of the written request for information to the attorney
general.

3. Provide a signed statement or evidence sufficient to establish the date the
request for information was received:  It is important to note that the initial
deadline for requesting an Attorney General open records ruling is put on hold
during the time the governmental body and the requestor are actively discussing
the scope of the information requested.46  If the governmental body contends that
the 10 business-day deadline has been tolled while the governmental body and
the requestor have been narrowing or clarifying the request, the governmental
body must explain this fact in its request for an open records ruling.  Along with
tolling, the governmental body must explain if there were holidays, natural
disasters, and any other days when the governmental body was officially closed.
In its explanation, the governmental body should include all dates relevant to the
calculation of the 10 business-day deadline.

4. Provide copies of documents requested or a representative sample of the
documents to the attorney general: The documents must be labeled to show
which exceptions apply to which parts of the documents.  Representative samples
are not appropriate when each document sought to be withheld contains
substantially different information or when third-party proprietary information
is at issue.

5. Provide the requestor with a copy of the written comments submitted to the
attorney general: This does not mean that the governmental body has to send the
requestor a copy of the information that you are trying to withhold.  The
governmental body must send copy of its comments. If there is information
contained in the comments that the governmental body is trying to withhold, the
governmental body can redact that information.47  

The Attorney General may also ask the governmental body for additional information.  The
governmental body must respond to an Attorney General’s request of additional information within
seven calendar days.48  If the governmental body fails to respond, the information is presumed to be
open and must be released unless there is a compelling reason to withhold the information.49

How long does the Attorney General have to respond to a request for an open records ruling?

The Attorney General has 45 working days from the date the request was received from the
governmental body.  However, if the Attorney General is unable to issue the decision within the 45-
day period, the Attorney General may extend the time to respond for an additional 10 working days.
Such an extension may only be taken if the Attorney General notifies the governmental body and the
requestor of the reason for the delay.  This notification must take place within the original 45-day
time period.50

Can a governmental body take longer than 15 business days to determine whether the
requested information is confidential if the request is for an excessive amount of information?

There is no statutory provision that provides the governmental body with an extension of time to
seek an open records ruling from the Attorney General’s office.  Even if the request is for an
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excessive amount of information, the governmental body must still meet the 15 business-day
deadline for making an open records ruling request to the Attorney General.  As noted earlier, this
request must include the legal arguments that support withholding the information, a marked-up
representative sample of the requested information (marked to show which legal arguments apply
to what portion of the sample documents), a copy of the open records request, and a signed statement
or other evidence of when the governmental body received the request.51

May a governmental body seek a reconsideration of an open records ruling that was issued by
the Attorney General?

If the Attorney General or a court has already ruled that the exact information that is at issue in a
particular request is open to the public, the governmental body must release the information and is
prohibited from seeking a reconsideration of that issue from the Attorney General.52  If the
governmental body wants to challenge the ruling, the governmental body must appeal by filing suit
in Travis County within 30 calendar days.53

Rights and Duties of the Governmental Body and the Open Records
Requestor

Is a governmental body required to post information regarding the Public Information Act?

A governmental body’s public information officer is responsible for posting a sign which informs
the public about its right to access public information.54  The sign must be displayed in the
governmental body’s administrative offices.  The Attorney General’s Office is responsible for
determining what specific information must be displayed on the sign.  For more information, a
governmental body may contact the Open Government Hotline at (512) 478-6736 or (877) 673-6839
or our website, www.oag.state.tx.us.

What inquiries can a governmental body make of an open records requestor?

Generally, there are only two permissible lines of inquiry that can be made of a  requestor.  First, the
governmental body can ask a requestor for proper identification, but may not inquire into the motives
or use that a requestor may have for public information that has been requested.55  This inquiry for
proper identification should be done if needed, but if the information can be given without any
identification, then the inquiry is not necessary.  This identification requirement is generally imposed
by a governmental body when a state statute limits who may gain access to certain information (e.g.,
certain state statutes limit who can receive copies of ambulance run information).  It should be noted
that state law does not indicate how such identification could be accomplished if the request is
completely handled through the mail, e-mail, or by fax.  It should also be noted that certain statutes
regulate who can gain access to information within motor vehicle records such as copies of drivers’
licenses.  These statutes contain specific rules on what inquiries can be made to determine if the
requestor is eligible to receive the information.56  If an open records request involves such
information, the governmental body should visit with its local legal counsel regarding the applicable
law.

Second, a governmental body may ask the requestor for a clarification of what type of information
is actually being requested.  Often, an initial open records request may involve the production of
more documents than the requestor intended.  Similarly, many open records requests ask for
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information that is not kept by the governmental body in the requested format.  In either case, the
governmental body can ask the requestor whether a potential narrowing or variation of the request
would meet the requestor’s needs.57  In this way, the governmental body can potentially save its
resources and the requestor can avoid receiving unnecessary information.

Does the name and address of an open records requestor become public information?

In certain cases, an open records requestor can be required to provide identification, which may
include his or her name or address.58  If the governmental body receives this information and it
becomes part of a governmental record, there is no statutory provision that would except it from
disclosure.

Can a requestor choose the format (paper, computer disc, etc.) in which the governmental
body must provide requested information?

If the governmental body has the technological ability to produce the information in the requested
format, it is usually required to do so.  For example, if a requestor wants a copy of information on
a computer floppy disc, he can ask that it be provided in that format.  The governmental body cannot
insist on providing the information in only a paper format if the governmental body has the ability
to provide it in the requested format.  However, the governmental body is not required to buy
additional hardware or software to accommodate an open records request.59

Can an open records request require a governmental body to create a record if none exists?

An open records request does not generally require the governmental body to produce information
which is not in existence.  If such information could be produced through a minimal computer
search, the governmental body would be expected to make such an effort.60  However, such a request
may be denied if it would require extensive research to create the information.61  In such cases, the
governmental body should inform the requestor in writing of the existing formats in which the
records are available and of any costs that may be applicable to gain the information in the requested
format.

Does a governmental body have to comply with standing requests for copies of records?

A governmental body has no duty to comply with standing requests for copies of records.62  If a
requestor seeks documents that are not in existence at the time of the request, the governmental body
should notify the requestor of this fact and ask the requestor to resubmit the request at a later time
when such a record may be available.  The governmental body also has no duty to notify the
requestor in the future that the information has come into existence.63  However, some governmental
bodies have chosen to accommodate standing requests for certain records.  Whether to enter into
such agreements is at the governmental body’s discretion.  Nonetheless, if such an arrangement is
made, it should be available to any requestor on an equal basis.

Can an open records request require the governmental body to compile statistics, perform
research, or provide answers to questions?

An open records request only requires a governmental body to provide copies of documents that
relate to the information sought by the requestor.  The Public Information Act does not require a
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governmental body to calculate statistics, to perform legal research, or to prepare answers to
questions.64

Does an open records request require a governmental body to locate information that is not
organized or retrievable by the type of information that is requested?

Sometimes an open records request will ask for certain documents or information that is not
organized or retrievable by the type of information that is requested.  For example, a requestor could
ask for a list of all of the out-of-state contractors that a governmental body had hired.  However, it
is unlikely that the governmental body would have its files or computer data organized by whether
a contractor’s business was located inside or outside of the state. 

If the governmental body could provide this information by making a simple computer search or by
some other basic task, it should make such an effort.  However, if providing the information would
require extensive research or considerable manipulation of data, the governmental body has no duty
to take such action.  Instead, the governmental body may notify the requestor of the format in which
the information is currently available.  Additionally, the notice must include a cost estimate for
providing the information in the format that meets the requestor’s preferences.65  In the preceding
example, the governmental body could offer to make available all governmental documents that
involve government  contractors.  The requestor could then review the records to determine which
contractor businesses were located outside of the state. 

Must a governmental body buy new software or equipment to accommodate a request for
information in a certain format?

A governmental body has no duty to purchase new software or hardware to accommodate an open
records request.66  If the governmental body is unable with existing resources to provide the
information in the requested format, the record should be provided in a paper format or in another
medium that is acceptable to the requestor.67  In certain cases, a governmental body can provide the
information in the requested format by manipulating the data within a computer system or by making
a programming change that allows access to the information.  If an open records request would
require such manipulation of data or programming, the governmental body can notify the requestor
of the applicable cost of putting the information together in that format and require the requestor to
agree to pay the cost of production of the material.68

Can requestors insist on the right to personally use the governmental body’s equipment to
access public information?

The Texas Attorney General has concluded that a member of the public does not have the right to
personally use a government computer terminal to search for public information.69  Instead, the
governmental body may require that searches of public information be conducted by government
personnel who then provide the requestor with access to or copies of the requested items.  Of course,
a governmental body may adopt a policy to allow the public to use their computer terminals to access
information, but the public cannot demand that such a policy be implemented.

Do requestors have a right to bring in their own copier to make copies of public records?

A governmental body may refuse to allow the use of a requestor’s portable copier if such activity
would: (1) be unreasonably disruptive, (2) cause a safety hazard, (3) interfere with others’ right to
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inspect and copy records, or (4) if the requested records contain confidential information that needs
to be excised.70

Can requestors require the governmental body to copy information onto supplies provided by
the requestor?

The Texas Public Information Act specifically provides that a governmental body is not required to
copy information onto material provided by an open records requestor.  For example, a governmental
body does not have to copy information onto paper or onto a computer disk that is provided by the
requestor.  Instead, the governmental body may choose to use its own materials.71

Does the governmental body have to release information that is also available commercially?

Generally, a governmental body is not required to allow access to or to make a copy of information
from a commercial book or publication that is in the governmental body’s possession.  If the
publication was purchased by the governmental body and it is still available commercially, the
governmental body can alert requestors of this fact.  However, a governmental body is under a duty
to allow inspection of the commercial book or publication if portions of the publication are
specifically made a part of, incorporated into, or referred to in a governmental body rule or policy.72

Does a governmental body have to release information that is copyrighted?

If a request is made for documents that are copyrighted, the governmental body will have to provide
access to those records, unless there is an applicable exception that would allow those records to be
withheld.  However, the governmental body is not required to make copies of copyrighted material
for a requestor.73  Instead, the governmental body should provide the requestor access to the
information; the requestor bears the duty of compliance with federal copyright law.

Must a governmental body respond to repeated requests for the same information?

If a governmental body has previously provided copies of certain information, the governmental
body has no duty to provide the same information to the requestor again.74  Similarly, if a
governmental body has previously made the information available and the requestor has not paid the
costs associated with the prior request, the governmental body may respond to a second request for
such documents by providing a special notice to the requestor.75  The governmental body’s public
information officer or his agent must provide the requestor a letter or form which certifies that all
or part of requested information was previously furnished to the requestor, or was made available
upon payment of costs.  Additionally, the certification must include: (1) a description of the
information that was previously furnished or made available; (2) the date the governmental body
received the previous request; (3) the date the governmental body previously furnished or made
available the information to the requestor; (4) a statement that no further additions, deletions, or
corrections have been made to that information; and (5) the name, title, and signature of the public
information officer or his agent who is making the certification.76  A governmental body may not
charge the requestor for the preparation of the certification.77 

Of course, a governmental body may choose to provide the requested information, which makes
providing a certification to the requestor unnecessary.78  It is important to note that a governmental
body must furnish or make available upon payment of applicable charges any information that has
not been previously supplied to the requestor.79
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IV. Statutory Exceptions That Allow Information To Be Withheld

Information Which is Presumed Public

Is there a list of items which are presumed to be public information?

The Public Information Act lists 18 categories of information which are presumed to be public
information.  Texas Government Code section 552.022 (a) states that “(w)ithout limiting the amount
that is public information under this chapter, the following categories of information are public
information and not excepted from required disclosure under this chapter unless they are expressly
confidential under other laws.”  For example, completed reports80, public court record information81,
and settlement agreements to which a governmental body is a party82 are just a few of the items that
are presumed public.

Is a discretionary exception considered “other laws” for the purpose of withholding
information that is presumed public?

Generally, information that falls within the 18 categories of information that is presumed public
cannot be withheld under a discretionary exception in the Act.  Discretionary exceptions are designed
to protect the interests of the governmental body and are not considered “other laws” for purposes
of section 552.022 of the Texas Government Code.83  Information that is presumed public can only
be withheld if it is “expressly confidential” by law.84  However, there are two exceptions to this
general rule.  Sections 552.104 (Information Related to Competition or Bidding) was amended to
allow a governmental body to withhold information under these sections even if the information falls
within one of the categories of information listed in section 552.022(a).85

Are there “other laws” which may be relied upon to withhold information under section
552.022 of the Texas Government Code?

The Texas Supreme Court has concluded the term “other laws” as it is used in section 552.022 of
the Government Code does include the Texas Rules of Civil Procedure and Texas Rules of
Evidence.86  Accordingly, the attorney-client privilege and work-product doctrine could be
considered “other laws” for the purpose of withholding public information.87

General Issues Regarding Confidential Records

Is there a laundry list of items that are confidential under the Public Information Act and
other state laws?

At this time, there does not appear to be an entity that publishes a single, comprehensive list of all
the types of information that are confidential under state law.  A governmental body will want to
review the Attorney General’s Public Information Handbook and consult closely with its attorney
regarding what records that state or federal law specifically require to be withheld from the public.
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Can staff promise confidentiality for certain records that are provided to the governmental
body?

A promise of confidentiality from staff or a related promise within a governmental contract generally
does not give the governmental body the right to withhold certain information from public
disclosure.  Such promises are only enforceable if a state statute specifically allows the governmental
body to guarantee the confidentiality of the information.88

Can a governmental body substitute a new document or produce a redacted copy of a record in
response to an open records request?

The governmental body is required to make copies of the actual records that exist.  If authorized by
law, the city can cross through or otherwise excise the confidential information.  However, a
governmental body may not substitute a new document in which only the non-confidential
information is presented, unless the requestor consents to the substitution.89

Information about Public Officials/Employees

Can a governmental body disclose a public official or public employee’s home address, home
phone, social security number, or family information?

Public employees may request that the governmental body not reveal their home address, home
phone number, social security number, or information about family members.  In fact, governmental
bodies are required to ask each employee whether they want such information to be treated as
confidential.  This inquiry to each  employee must be made within 14 days of the employee being
hired, appointed, elected or ending service with the governmental body.  If the employee indicates
in writing a preference for such confidentiality, the governmental body must refuse to release the
personal information.90

Although the governmental body is required to make this inquiry to employees at the time of their
starting or leaving employment with the governmental body, the ultimate duty to make a written
request for confidentiality rests with the employee.  If the governmental body receives a request for
this information and no confidentiality request has been filed by the employee, it is too late for the
governmental body to ask the employee whether such confidentiality is preferred.  In such a case,
the governmental body would have to release the personal  information to the requestor.  However,
if the employee makes a request for confidentiality afterwards, that request would be good for any
future open records requests.

It is important to note that a peace officer is not required to file a written request to keep his/her
personal information confidential.  A peace officer’s home address, home phone number, social
security number, and any information about family members are all automatically confidential while
employed by the governmental body.91  Additionally, the home address, home phone number, social
security number, and any information about family members relating to a peace officer killed in the
line of duty will remain confidential after his death.92 
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Can a governmental body withhold social security numbers without requesting an Attorney
General ruling?

A governmental body can withhold the social security number of a living person from any
information without requesting an Attorney General ruling.93  Governmental bodies must release the
requestor’s social security number to the requestor or an authorized representative of the requestor.

Are personal notes kept by an official subject to the Public Information Act?

Personal notes that are made by an official are generally considered a public record.  A governmental
body should consider the following factors if it receives a request for such information: (1) who
prepared the notes; (2) who possesses or controls the document; (3) who has access to it; (4) the
nature of its contents; (4) whether the document is used in conducting the business of the
governmental body; and (5) whether public funds were expended in creating or maintaining the
document.94

Are e-mail addresses protected from disclosure under the Public Information Act?

A governmental body cannot release the e-mail address of a member of the public that is provided
for the purpose of communicating electronically with the governmental body.  However, the member
of the public can allow their e-mail address to be disclosed if the member of the public affirmatively
consents to its release.  Also, if the email address is provided to the governmental body either: 1) by
a person who has a contractual relationship with the governmental body; 2) by a vendor who seeks
a contract with the governmental body; 3) during the bidding process; or 4) to the governmental body
on a letterhead, coversheet, printed document or other document made available to the public it is
not excepted under section 552.137.95

General Exceptions That May Permit Withholding Records

What information is protected from disclosure under the exception for intra-agency and inter-
agency memoranda or letters?

The Public Information Act allows a governmental body, in limited circumstances, to withhold
certain information that is contained in an inter-agency or intra-agency memorandum or letter.96  This
exception has been held to only apply to internal staff communications consisting of advice,
recommendations, or opinions that reflect the policymaking process.97  This exception does not
apply, however, to purely factual information that could be severed from the opinion portions of the
document.  Additionally, this exception does not protect routine memoranda or letters on
administrative and personnel matters, unless those matters involve policy issues of a broad scope.98

For example, the evaluation of an individual employee would probably not be protected from
disclosure under this exception.99  On the other hand, a university report addressing systematic
discrimination against minorities has been found to be protected by this exception.100  It should be
noted that information created by outside consultants acting on the governmental body’s behalf may
in certain cases be covered by this exception.101
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Personnel Information

What information within a public employee’s personnel file is an open record?

The vast majority of information within a public employee’s personnel file is considered an open
record and accessible to the public.  For example, information about a public employee’s job
performance, dismissal, demotion, promotion, resignation, and salary information are generally
considered open.102  Similarly, job-related test scores of public employees or applicants for public
employment are generally treated as open records,103 as are letters of recommendation, and opinions
and recommendations concerning other routine personnel matters.104  However, Attorney General
rulings have required information about an employee’s withholding information on a federal tax
form to be withheld, as well as information about an employee’s beneficiary under governmental
body life insurance programs.  A governmental body may seek a ruling to withhold information
under the “personnel exception” if its release would constitute an unwarranted invasion of the
employee’s privacy.105  In making its determination whether information falls within the “personnel
exception,” the Attorney General considers:

1. whether the information contains highly intimate or embarrassing facts about
the person; and

2. whether there is any legitimate public interest in the release of or access to this
information.

Under the above two part-test, a court has held that a governmental body did not have to release the
names and statements of victims and witnesses alleging sexual harassment.106  The court found that
the information at issue was intimate or embarrassing and that the public had no legitimate interest
in the release of that information.

Do employees have a special right of access to information contained in their own personnel
file?

Most information within an employee’s personnel file can be accessed by the involved employee or
the employee’s designated representative.107  However, a governmental body may withhold the
employee’s personnel information from the employee under some exceptions.  For example, under
some circumstances, the governmental body may be able to refuse to release information to an
employee from his personnel file if the information relates to issues that are currently under civil or
criminal litigation.108

Law Enforcement Information

What information within the records of a law enforcement entity may be withheld?

Section 552.108 of the Government Code contains what is generally referred to as the “law
enforcement exception.”  This exception allows the governmental body to withhold four types of
information:

1) Information that if released would affect the governmental body’s ability to
investigate or prosecute;
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2) Information pertaining to investigations and prosecutions of crime that did
not result in a conviction or a deferred adjudication;

3) Threats Against Peace Officers: Information that deals with threats against a
peace officers collected or disseminated under Government Code section 411.048;
or

4) Attorney Work Product:  Information that the attorney of the governmental body
prepared for use in criminal litigation or information reflecting the mental
impressions or legal reasoning of the attorney regarding such litigation.

It is important to note that the law enforcement exception does not except from disclosure basic
information about an arrested person or basic information within a criminal citation or police offense
report.109  Information that has been held to be open includes:

1. The name, age, address, race, sex, occupation, and condition of an arrested
person.

2. The date and time of the arrest.

3. The offense charged and the booking information.

4. The location of the crime and the involved property.

5. The names of the arresting and investigating officers.   

Section 552.108 only applies to criminal investigations and prosecutions.  Where no criminal
investigation or prosecution results from an investigation of a police officer for alleged misconduct,
section 552.108 is inapplicable.110

It is also important to note that the law enforcement exception may apply to departments other than
the police department if those departments are, by law, charged with the detection, investigation, or
prosecution of crime.  For example, the Attorney General has determined that the arson investigation
unit of a fire department may cite the law enforcement exception to protect some of its records.111

Can motor vehicle accident report information be disclosed under the Public Information
Act?

The disclosure of motor vehicle accident reports, also known as ST-3 or CRB-3 forms, are governed
by the Texas Transportation Code.112  In order to obtain a copy of a motor vehicle accident report,
the requestor must: (1)  make the request in writing, (2) pay any required fee, and (3) provide the
governmental body with two or more of the following information:

(a) the date of the accident;

(b) the specific address or the highway or street where the accident occurred; or

(c) the name of any person involved in the accident.113
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Purchasing / Public Works Information

What information must be disclosed if there is an open records request regarding a
competitive bid?

Section 552.104 allows governmental bodies to withhold information that is submitted for
competitive bids if its disclosure would give advantage to a competitor or bidder.114  This exception
does not apply, however,  if there is only one entity that is bidding on the project.115  Additionally,
this exception does not apply to bid information after the bidding is completed and the contract has
been awarded.116  However, section 552.104 (b) allows a governmental body to withhold information
under section 552.104(a) even if the information falls within one of the categories of information
listed in section 552.022(a).117  It is also possible that certain information that is not protected under
the bidding exception may still be withheld if it is protected under section 552.110 of the
Government Code or is confidential under other statutory or common law provisions.118  This
exception can be used only by governmental bodies, not third parties.

What information may be withheld regarding the acquisition of real estate or personal
property by a city?

Section 552.105 provides governmental bodies with limited authority to withhold information that
relates to the governmental body’s acquisition of real estate or personal property.119  The authority
to withhold this information generally ends once the governmental body acquires the involved
property.120  This exception also has equal application to information pertaining to a lease of real or
personal property.121  Similarly, the information about the lease is considered an open record once
the governmental body enters into the lease agreement.  It should be noted that if the information
falls under section 552.022, the governmental body cannot withhold it under this exception.

What information is protected under the exception for trade secrets or for commercial or
financial information that would give an advantage to competitors?

Section 552.110 provides that certain information within bids and other documents may be protected
as trade secrets or commercial or financial information that would give an advantage to competitors.
A “trade secret” that is privileged or confidential by court order or by statute must be withheld.122

 In determining whether particular information constitutes a trade secret, the Attorney General’s
office considers the Restatement of Torts' definition of trade secret as well as the Restatement’s list
of six trade secret factors.123  These factors are: 

(1) the extent to which the information is known in the market place;
(2) the extent to which the information is known by employees and others involved in the

business;
(3) the measures taken to guard the secrecy of the information;
(4) the value of the information to the company and to its competitors;
(5) the amount of effort or money spent to develop the information; and 
(6) the ease or difficulty with which the information could be properly acquired or

duplicated by others.124

It should be noted that information submitted to a governmental body is not automatically protected
from disclosure just because the company submitting that information claims the information is a
trade secret or is “proprietary.”  This office cannot conclude that section 552.110(a) applies unless
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it has been shown that the information meets the definition of a trade secret and the necessary factors
have been demonstrated to establish a trade secret claim.125

Alternatively, there are varying standards that determine whether information is protected under the
exception for commercial or financial information.  The information is confidential if its release is
likely to cause substantial harm to the competitive position of the entity that provided the
information.126  To qualify under this prong of section 552.110, it must be shown with specific
factual evidence that disclosure of the commercial or financial information would cause substantial
competitive harm to the person or business that supplied the information to the governmental
body.127  The substantial injury or harm must be more than speculative, it must be likely to occur if
disclosure is made.128

Economic Development Information

What information is protected under the exception for economic development negotiations?

Section 552.131 allows governmental bodies to withhold certain information related to economic
development negotiations between a governmental entity and a business that the governmental body
is seeking to have locate, stay or expand within or near the territory of the governmental body.
Under this provision, the governmental body must withhold trade secrets of the business prospect
that were related to economic development negotiations.129  Similarly, governmental bodies must
withhold certain commercial and financial information about the business prospect that was acquired
during economic development negotiations if release of the information would result in substantial
competitive harm to the business prospect.130  The test for trade secret and commercial and financial
information is the same for this exception as it is in section 552.110.

Additionally, until an agreement is made with the business prospect, the governmental body may
withhold information about a financial or other incentive being offered to the business prospect if
the incentive directly or indirectly results in the expenditure of public funds or in a reduction of
funds received by a governmental body.131  Any information about a financial or other incentive that
is withheld under this provision would have to be released after an agreement is executed with the
business prospect.132

Litigation or Other Legal Information

What type of information is excepted from disclosure under the attorney-client privilege?

Section 552.107(1) of the Government Code protects information coming within the attorney-client
privilege.  When asserting the attorney-client privilege, a governmental body has the burden of
providing the necessary facts to demonstrate the elements of the privilege in order to withhold the
information at issue.133  First, a governmental body must demonstrate that the information constitutes
or documents a communication.134   Second, the communication must have been made "for the
purpose of facilitating the rendition of professional legal services" to the client governmental body.135

The privilege does not apply when an attorney or representative is involved in some capacity other
than that of providing or facilitating professional legal services to the client governmental body.136

Governmental attorneys often act in capacities other than that of professional legal counsel, such as
administrators, investigators, or managers.  Thus, the mere fact that a communication involves an
attorney for the government does not demonstrate this element.  Third, the privilege applies only to
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communications between or among clients, client representatives, lawyers, and lawyer
representatives.137   Thus, a governmental body must inform this office of the identities and
capacities of the individuals to whom each communication at issue has been made.  Lastly, the
attorney-client privilege applies only to a confidential communication,138 meaning it was “not
intended to be disclosed to third persons other than those to whom disclosure is made in furtherance
of the rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication.”139   Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated.140  Moreover,
because the client may elect to waive the privilege at any time, a governmental body must explain
that the confidentiality of a communication has been maintained.  Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attorney-client privilege
unless otherwise waived by the governmental body.141 

When is information relating to pending or anticipated litigation excepted from disclosure?

Under Section 552.103, a governmental body can seek a ruling to withhold information about
pending or reasonably anticipated civil or criminal litigation.  The litigation must be pending or
reasonably anticipated as of the date the open records request is received by the governmental
body.142   The governmental body, its officials, or its staff must be a party to such litigation.

Whether litigation is reasonably anticipated is a question that involves both factual and legal
issues.143  There must be concrete evidence that litigation is likely; it must be more than mere
conjecture.  When a governmental body requests an open record ruling to withhold information
under the litigation exception, the governmental body’s request must identify the issues that are
involved in the litigation and explain how the information to be withheld relates to those issues.  The
governmental body should also provide a copy of the relevant pleadings if the case has been filed.
Information that falls under the litigation exception generally can be withheld until the litigation has
concluded or is no longer anticipated.144  Criminal litigation is considered concluded once the statute
of limitations has expired or when the defendant has exhausted all appellate and post-conviction
remedies in state and federal court.145  State law does not specifically define when civil litigation is
considered to be concluded.  Generally, civil litigation is considered to be concluded when all right
of appeal has been exhausted and/or a final judgment has been entered.  However, if the parties to
civil or criminal litigation have inspected the records under discovery or through other means, the
litigation exception would no longer apply.

V. Ability to Recover Costs for Providing Copies of Open Records

What is the general ability of a governmental body to charge for documents?

The Public Information Act allows governmental bodies to set a charge for providing copies of
public information.146  The Attorney General’s Office has set a charge of 10 cents per page for
making simple photocopies or printouts.  A governmental body may not charge more than 25%
above the charges set by the Attorney General’s Office.  If a governmental body’s actual cost for
producing copies of open records exceeds the Attorney General’s Office charges by more than 25%,
the governmental body may apply to the Attorney General’s Office for permission to charge more.
In no case may the charge by the governmental body exceed the actual cost of producing the
requested copies.
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When can a governmental body recover labor charges for an open records request?

Labor to Produce Paper Copies:  A governmental body may recover labor charges to handle an
open records request for paper copies in three circumstances: 1) If the responsive records will result
in over fifty pages of paper copies; 2) If the records to be copied are located in two or more separate
buildings or in a remote storage facility;147 or 3) If the governmental body provides access to paper
documents that meet certain specifications.148  The Attorney General’s office presently allows a
maximum labor charge of $15 per hour.

Labor to Produce Electronic or Microfilm Copies:  Charges for copies of records that are stored
in other formats such as electronic information or microfilm may include reasonable costs of
materials, labor, and overhead.  If the governmental body assesses a charge for labor, the requestor
may require the governmental body to provide a statement of the amount of time that was needed
to prepare the requested copies.  This statement must be signed by the officer for public information
or the agent of that officer with the signer’s name clearly typed below the signature.  The
governmental body is not permitted to charge for providing this statement.149

A governmental body can also recover labor charges for providing access to electronic records if
providing such access requires programming or manipulation of data.  In such a case, the
governmental body must provide a special written notice to the requestor as provided under the
Public Information Act.150  The governmental body must also obey the rules of the Attorney
General’s Office in determining how much to charge for the labor.151

Can a governmental body charge for the labor cost to retrieve materials from remote
locations?

A governmental body may charge for the labor cost of retrieving records that are located in two or
more separate buildings that are not connected to each other or in a remote storage facility.152

Buildings are considered to be “separate” if they are not connected by a covered or open sidewalk,
or by an elevated or underground walkway.153  The charge for labor can be recovered in such a
situation even if the requestor seeks fewer than 50 pages of copies.

When and how much can a governmental body charge for overhead when handling an open
records request?

A governmental body may impose a charge for overhead whenever a personnel (labor) charge is
applicable to an open records request.  Any overhead charge cannot exceed 20% of the personnel
charge.154

Can a governmental body recover costs for any modifications to its computer program that are
necessary to respond to an open records request?

A governmental body may charge a requestor for the cost of any programming or manipulation of
data that is necessary to answer an open records request.155  The Attorney General’s office presently
allows a maximum programming charge of $28.50 per hour.  Unlike most other charges for public
information, this charge may be imposed even if the requestor only wants access to the requested
information and does not request any copies.156  However, before a governmental body may impose
such a charge, it must provide the requestor with certain written information in advance, including
a statement of the estimated charges.157
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Can a governmental body require a requestor to pay the costs for producing the records prior
to the governmental body mailing out the requested information?

If a requestor asks the governmental body to mail the information, the governmental body can send
the information by first class mail and can require that the requestor pay in advance for postage,
along with other permitted charges related to producing the information.158  A governmental body
is not required to provide public information by mail until the requestor pays all applicable charges.

What duty does a governmental body have to inform a requestor of the estimated charges for
copies of or access to public information?

A governmental body is required to provide detailed information to the requestor if the charges for
an open records request are likely to exceed forty dollars.159  The governmental body must do the
following:

1. Furnish the requestor, an itemized estimate of the expected costs. The governmental body
is required to keep a record of the statement;

2. Inform the requestor if there is an alternative method for supplying the requested records that
is less costly;

3. Tell the requestor he has 10 business days to provide the governmental body with a written
response stating whether the charges are accepted, the request is modified, or a complaint has
been lodged with the Attorney General’s office.  The requestor’s response may be made by
hand delivery, mail, fax or e-mail, and must specify the method by which the requestor wants
the information supplied;160

4. The notice must tell the requestor that failure to respond to the statement within 10 business
days results in the automatic withdrawal of the open records request;161

5. If the governmental body finds that the costs will exceed more than 20 percent of the original
estimate, the governmental body must provide the requestor with an updated itemized
statement.  The requestor again has 10 days to provide the governmental body with a written
response to the updated statement, or the request will be considered to be withdrawn.162

If the actual charges are more than $40, a governmental body may only charge the amount estimated
in the latest itemized statement that was provided to the requestor.  However, if the governmental
body did not provide the requestor with an updated itemized statement, the governmental body is
limited to charging no more than 20% more than the amount of the original itemized statement.163

Can a governmental body require a monetary deposit in order to comply with an open records
request?

A governmental body must provide the requestor with an appropriate estimated itemized statement
before the governmental body can require a deposit or bond.  If such a statement is provided, a
governmental body that has 16 or more full-time employees may require a deposit or bond if the
estimated charge for producing copies of the requested records exceeds $100.  A governmental body
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with fewer than 16 full-time employees may require a deposit if the estimated charges for producing
copies of information are more than $50.164

Additionally, a governmental body may in certain situations require a deposit for providing access
to public records if the costs of providing access would exceed the above noted thresholds.  If the
requestor does not make a deposit by the 10th day after the date the deposit is required, then the open
records request is considered withdrawn.165  Governmental bodies are required to follow applicable
state law and the guidelines established by the Attorney General’s Office for any charges that they
would impose for providing access.166

Can a governmental body reduce or waive the cost for making copies of public information?

A governmental body shall reduce or waive the normal charge for copies of public information if
providing a reduced or no-cost copy would benefit the public.  The governmental body may waive
a charge for such copies if the cost of collecting the fee would exceed the amount of the charge.167

VI. Enforcement of the Public Information Act 

Is a requestor allowed to sue a governmental body for failure to comply with the Public
Information Act?

A requestor is allowed to bring certain actions against a governmental body for violations of the
Public Information Act.  The requestor may file a complaint against a governmental body with the
local county or district attorney. 168  The complaint must meet the following requirements:

1) Be in writing and signed by the complainant;

2) State the name of the governmental body that allegedly committed the violation as
accurately as can be done by the complainant;

3) State the time and place of the alleged commission of the violation, as definitely as can
be done by the complainant; and

4) Describe the violation, in general terms. 169

Within 31 days of receiving such a complaint, the local prosecuting attorney must determine if a
violation has been committed, decide whether to take action against the governmental body, and
notify the person who filed the complaint of that decision.170

If the local prosecutor declines to proceed with an action against a governmental body, the
complainant has 31 days to file a complaint with the Attorney General.  The Attorney General must
notify the complainant within 31 days of his decision whether to proceed with an action against the
governmental body.171

If either the local prosecuting attorney or the Attorney General decides to bring a lawsuit against a
governmental body, the governmental body must be notified prior to the filing of the lawsuit.  The
governmental body has three days to remedy the problem.172
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What civil remedies can be brought against a governmental body for failure to comply with
the Public Information Act?

If a governmental body refuses to release public information or refuses to request an Attorney
General ruling, either the requestor or the Attorney General may bring a lawsuit to force the release
of the records in question.173  Even if the Attorney General has determined that the governmental
body may withhold the requested information, the requestor may still file a lawsuit against the
governmental body to seek disclosure of the requested information.174  Under certain circumstances,
a third party may also file litigation to prevent the release of records that implicate that person’s
privacy or proprietary interests.175  In a lawsuit brought to compel the release of public information,
a requestor or the attorney general is entitled to an award of attorney fees and costs if they prevail
in their suit. In a lawsuit by a governmental body seeking relief from compliance with an Attorney
General ruling, a court may order the losing side to pay litigation costs and attorneys’ fees, but is not
required to.176

In addition to a lawsuit of the types just discussed, a requestor that feels he or she has been
overcharged for copies of public information may file a complaint with the Attorney General’s
office.  The Attorney General’s office may require the governmental body to pay the requestor the
amount of any overcharge.  If the Attorney General’s office finds that the overcharge was due to bad
faith on the part of the governmental body, the requestor who is overcharged may recover up to three
times the amount of the overcharge from the governmental body.177

What are the criminal penalties for noncompliance with the Public Information Act?

There are three provisions of the Public Information Act which have criminal penalties if violated:

Failure to Give Access to Public Information. A person responsible for releasing public
information commits a crime if he fails to give access to or fails to permit copying of public
information as required by the Public Information Act.  This violation is a misdemeanor
punishable by a fine of up to $1,000, a six-month jail term, or both.  The Public Information
Act also states that this sort of violation constitutes official misconduct.178

Release of Confidential Information.  A person commits a crime if he or she distributes
information considered confidential under the Public Information Act.  Such a violation is
a misdemeanor punishable by a fine of up to $1,000, a six-month jail term, or both.  The Act
also states that this sort of violation constitutes official misconduct.  Thus, a public official
may be subject to removal from office for such an offense.179

Illegal Destruction or Alteration of Public Information.  Finally, a person commits a
crime if that person, in violation of the Public Information Act, willfully destroys, mutilates,
or alters public information or removes such information without permission.  An offense
of this type is a misdemeanor and is punishable by a fine of between $25 and $4,000, three
days to three months of jail time, or both.180  It is important to note that there are provisions
of Texas law outside of the Public Information Act that also criminalize tampering with a
governmental record, and an offense under one of those provisions may constitute a felony.181
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VII. Additional Information about the Public Information Act

Are all elected or appointed governmental officials required to complete training about the
Act?

Elected and appointed officials must have a minimum of one hour but no more that two hours of
training.  Officials who were in office before January 1, 2006 have until January 1, 2007, one year,
to complete the required training.182  Officials that are elected or appointed after January 1, 2006
have 90 days to complete the required training.  If the governmental body has designated a public
information coordinator, then the officials can opt out of taking the training provided that they
designate their public information coordinator to receive the training in their place.  The public
information coordinator must be the person that is primarily responsible for the processing of open
records requests for the governmental body.  The official or public information coordinator should
receive a certificate of completion.  The governmental body shall maintain the certificates and make
them available for public inspection.

Where can a governmental body get more information about the Public Information Act?

For additional copies of this article, a governmental body may contact the Municipal Affairs Section
of the Attorney General’s Office at (512) 475-4683 or the County Affairs Section of the Attorney
General’s Office at (512) 463-2060.  Additionally, the Office of the Attorney General produces the
Public Information Handbook, an in-depth publication about the Act and its interpretation by
Attorney General rulings and court cases.  That publication may be ordered by calling (512) 475-
4428.  Finally, the Open Records Division of the Attorney General’s Office sponsors an Open
Records Hotline where public officials and concerned citizens can get answers to basic questions
about the Public Information Act.  The phone number for the Open Government Hotline is (512)
478-6736 or (877) 673-6839.
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