CONFERENCE COMMITTEE REPORT FORM

Austin, Texas

. May O 2009

Date

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatxves

Sirs:

We, Your ‘Conference. Commlttee appomted to adjust the dlfferences between the Senatg and the :
Housé of Representatwes on - Howsen, 9414 . . have had the same under

consideration, and beg to report it back with the recommendation that it do pass in the form and .
text herew attached |

On the part of the On the part of the House
s I e KEw I-O0ha, MicLo s

Note to Conference Committee Clerk:

Please type the names of the members of the Conference Committee under the lines provided for signature. Those
members desiring to sign the report should sign each of the six copies. Attach a copy of the Conference Committee
Report and a Section by Section side by side comparison to each of the six reporting forms. The original and two
coples are filed in house of origin of the bill, and three copies in the other house. ,
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CONFERENCE
COMMITTEE REPORT

3™ Printing

H.B. No. 3479

A BILL TO BE ENTITLED
AN ACT
tviuting to filing of instruments conveying real property in
“»1tain counties.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Chapter 11, Property Code, is amended by adding

=»cttiton 11.0041 to read as follows:
Sec. 11.0041. REVIEW OF CERTAIN INSTRUMENTS IN CERTAIN

“"OUNTIES. (a) This section applies only to the county clerk of a

- St 2:
(L) that:

(A) is located on the international border; and

(B) has a population of less than 15,000;

(2) in which a colonia self-help center established

utiter Section 2306.582, Government Code, is located; or

(3) that is served by a colonia self-help center

Ade-ribed by Subdivision (2) in another county.

{(b) Before accepting an instrument conveying real property

*-iv tiling, the county clerk may send the instrument to the county

attaney for review under this section. Not later than five

business days after the date the county attorney receives an

i, trument under this subsection, the county attorney shall:

(1) review the instrument to determine whether the

Ea.Aatting requirements prescribed by Sections 232.023, 232.025, and

Y

-.31, Local Government Code, have been satisfied; and
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{2) retuxn the instrument tc the county clerk with a

stutement of the county attorney's determination undexr Subdivision

{c) Notwithstanding Section 11.004(a), the county clerk

ntall immediately notify the party that presented the instrument

1.1 1ecording that:

(1) the clerk 1is referring the instrument to the

 unty attorney for review;

(2) the instrument will not be immediately recorded;

(3) the clerk is not required to file an instrument the

i unty attorney determines the clerk is not required to file.

SECTION 2. The change in law made¥by this Act)applies only
t-» an instrument delivered to a county clerk on or after the
ettective date of this Act. An instrument delivered to a county
t1vrk before the effective date of this Act is governed by the law
11: effect immediately before the effective date of this Act, and

triat law is continued in effect for that purpose.

Section

cclelech
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SECTION 3 . Section 209.010, Property Code, is amended by
amending Subsections (a) and (b) and adding Subsections (b-1)
and {b-I) to read as follows: .o

ta} A property owners' association that conducts a

toreclosure sale of an owner's lot must send to the lot owner

and tu_each lienholder of record, not latexr than thef 30ch day

ofter the date of the foreclosure sale, a written notice stating
the date and time the sale occurred and informing the lot owner

and cach lienholder of record of the [ewmerss) right of the lot

Owner and lienholder to redeem the property under Section

\

209.011.

\b;  The notice must be sent by certified mail, return

receipt requested, to:

(1) cthe lot owner's last known mailing address, as

reflected in the records of the property owners' associacion;

(2) the address of each holder of a lien on the

property subject to foreclosure evidenced by the most recent

deed of trust filed of record in the real property records of

the ccunty in which the property is located; and
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(3} __the address of each transferee or assignee of a

deed of trust described by Subdivision (2} who has provided

notice to a property owners' association of such assignment or

transfer, Notice provided by a transferee or assignee to a

property owners' association shall be in writing, shall contain

the mailing address of the transferee or assignee, and shall be

mailed by certified mail, return receipt requested, or United

States mail with signature confirmation to the property owners'’

association according to the mailing address of the property

owners' assocliation pursuant to the most recent management

certificate filed of record pursuant to Section 209.004.

{b-1}) If a recorded instrument does not include an address

for the lienholder, the assoclation does not have a duty to

notify the lienholder as provided by this section.

(b~2) For purposes of this section, the lot owner is

deemed to have given approval for the association to notify the

lienholder.

SECTION 4 . Subsections (b}, (d), (e}, (f}. (g}, (h),
1517, tk), (m}), (n), and (p), Section 209.011, Property Code, are
amended to read as follows:

{b} The owner of property in a residential subdivigion or

2 lienholder of record may redeem the property from any

rurchaser at a sale foreclosing a property owners' association's

ascessment lien not later than the 180th day after the date the
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éssuclation mails written notice of the sale to the owner and

the lienholder under Section 209.010. A lienholder of record

may not redeem the property as provided herein before 90 days

after the date the association mails written notice of the sale

Lo the lot owner and the lienholder under Section 209.010, and

only 1 f che lot owner has not previously redeemed.

(d) To redeem property purchased by the property owners'’

assuciation at the foreclosure sale, the lot owner or lienholder

must pay to the association:

(1) all amounts due the association at the time of

the tureclosure sale;

{2} interest from the date of the foreclosure sale to
the date of redemption on all amounts owed the association at
the rate scated in the dedicatory instruments for delinguent
assessments or, 1f no rate is stated, at an annual interesc rate
of lu percent;

(3) costs incurred by the association in foreclosing
the lien and conveying r.he. property to the [wedeeming] lot
owner, 1including reasonable attorney's fees;

{4d) any assessment levied against the property by the
association after the date of the foreclosure sale;

{3) any reascnable cost incurred by the association,
including mortgage payments and costs of repair, maintenance,

and leasing of the property; and
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(6) the purchase price paid by the association at the
foreclosure sale less any amounts due the association under
Subdivision (1) that were satisfied out of foreclosure sale
proceeds.

{(e) To redeem property purchased at the foreclosure sale
by a person other than the property owners' association, the lot

nuner or lienholder:

(1) must pay to the association:
{A) all amounts due the association at the time
of the foreclosure sale less the foreclosure sales price
received by the association from the purchaser;

(B) interest from the date of the foreclosure
sale through the date of redemption on all amounts owed the
association at the rate stated in the dedicatory instruments for
delinquent assessments or, if no rate is stated, at an annual
interest rate of 10 percent;

{C} costs incurred by the association in
foreclosing the lien and conveying the property to the redeeming
lot owner, including reasonable attorney's fees;

(D) any unpaid assessments levied against the
property by the association after the date of the foreclosure
sale; and

(E) taxable costs incurred in a proceeding

brought under Subsection (a); and
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{2) must pay to the person who purchased the property
al Lhe toreclosure sale:

{A) any assessments levied against the property
by the association after the date of the foreclosure sale and
pard by the purchaser;

{B) the purchase price paid by the purchaser at
the toreclosure sale;

{C) the amount of the deed recording fee;

(D) the amount paid by the purchaser as ad
valurem taxes, penalties, and interest on the property after the
date uf the foreclosure sale; and

(E) taxable «costs incurred in a proceeding

brought under Subsection {(a}.

+f) If a lot owner or lienholder redeems the propercy

under this section, the purchaser of the property at foreclosure
shall immediately execute and deliver to the redeeming party
lewnrer] a deed cransferring the property to the [redeeming] lot
ownei If a purchaser fails to comply with this section, the

lot owner or lienholder may file an [a—eause—e£] action against

the purchaser and may recover reasonable attorney's fees from

the purchaser if the lot owner or the lienholder is the

prevailing party in the action.

tg) If, before the expiration of the redemption period,

the 1edeeming lot owner or lienholder fails to record the deed

+
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from the foreclosing purchaser or fails to record an affidavit

stating that the lot owner or lienholder has redeemed the

property, the lot owner's or lienholder's right of redemption as

against a bona fide purchaser or lender for value expires after
the redemption period.

(h) The purchaser of the property at the foreclosure sale
or a person to whom the person who purchased the property at the
foreclosure sale transferred the property may presume

conclusively that the lot owner or_a lienholder did not redeem

the property unless the lot owner or a lienholder files in the

real property records of the county in which the property is
located:
(1) a deed from the purchaser of the property at the
foreclosure sale; or
{2) an affidavit that:
(A} states that the property [iet—ewner] has

been redeemed [vhe—preopenty]; [and]

(B} contains a legal description of the

property; and

{C} includes the name and mailing address of the

person who redeemed the property.

(j) If a person other than the property owners'
association is the purchaser at the foreclosure sale, before

executing a deed transferring the property to the [redeeming]
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iot uwner, the purchaser shall obtain an affidavit from cthe
assouciation or its authorized agent stating that all amounts
owed the association under Subsection (e) have been paid. The
assuclation shall provide the purchaser with the affidavic not
later chan the 10th day after the date the association receives
all amounts owed to the association under Subsection (e).
Failure of a purchaser to comply with this subsection does not
affect the validity of a redemption [by—a-redeeming—iet—owner].

{k} Property that is redeemed remains subject to all liens
and encumbrances on the property before foreclosure. Any lease
entered into by the purchaser of property at a sale foreclosing
4n assessment lien of a property owners®' association is subject
to the right of redemption provided by this section and the 1lot
owner's right to reoccupy the property immediately after [vhe]
redemplLion.

«m)  If a lot owner or lienholder sends by certified mail,

return receipt requested, a written regquest to redeem the
Property on or before the last day of the redemption period, the
iot owner's or lienholder‘'s right of redemption is extended
untii the 10th day after the date the association and any third
parLy toreclosure purchaser provides written notice to the

redeeming party [+et—ewmer] of the amounts that must be paid to

redecem the propercy.

(n) After the redemption period and any extended
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redemption period provided by Subsection (m} expires without a

redemption of the property, the association or third party

foreclosure purchaser shall record an affidavit in the real
property records of the county in which the property is located

stating that the lot owner or a lienholder did not redeem the

property during the redemption period or any extended redemption

period.

(p) The rights of a lot owner and a lienholder under this

section also apply if the sale of the lot owner's property is
conducted by a constable or sheriff as provided by a judgment

obtained by the property owners' association.

SECTION 55. Sections 209.010 and 209.011, Property Code,

as amended by this Act, apply only to a foreclosure sale
conducted on or after the effective date of this Act. A
foreclosure sale conducted befofe the effective date of this Act
1s governed by the law in effect immediately before the
effective date of this Act, and that law is continued in eftect

for that purpose.

SECT:ON&. This Act takes effect September 1, 2009.

1C




HOUSE VERSION

SECTION 1. Chapter 11, Property Code, is amended by
adding Section 11.0041 to read as follows:

Sec.  11.0041. REVIEW OF CERTAIN
INSTRUMENTS IN CERTAIN COUNTIES. (a) This
section applies only to a county clerk of a county;

1

rt of which’is on the international border of

this gtate and
which has a population of less than 15.000: or

(2) in which a colonia self-help center established under
Section 2306.582, Government Code. is located or

which is served by a colonia self-help center in another
_—ﬂ"coun L e e

(b A county clerk, before'filing an instrument

conve)g'ng real property, may send the insMen; to the
unty attorney for review under tlns section.
The county attorney shall mx_gp y;

(2) return the instrument to the county clerk with a

statement of the county attomey's determination under
qudlﬂgm_n_(l)_ e

Associated CCR Draft: 81R38593

House Bill 3479
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION

SECTION 1. Chapter 11, Property Code, is amended by
adding Section 11.0041 to read as follows:

Sec. 11.0041. REVIEW ~QOF CERTAIN
INSTRUMENTS IN CERTAIN COUNTIES. {a) This
section applies only to the county clerk of a county:

(1) that;

(A) is located on the international border: and

(B) has a population of less than 15.000;

(2) in wh;ch a colonia self-help center established under
Section 2306.582, Government Code, is located; or

been satisfied: and

2} return the instrument to the county clerk with a

statement of the county attormey's determination under
Subdivision {1).

CONFERENCE

SECTION 1. Same as Senate version, except as follows:

Makes the county attorey perform the required duties
not later than seven days, rather than one day, after the

date the attorney receives an instrument under this
subsection.

9.150.201




HOUSE VERSION

SECTION 2. The change in law made by this Act
applies only to an instrument delivered to a county clerk
on or after the effective date of this Act. An instrument
delivered to a county clerk before the effective date of
this Act is governed by the law in effect immediately
before the effective date of this Act, and that law is
continued in effect for that purpose.

SECTION 3. This Act takes effect September 1, 2009,

No equivaiegt proyision.

Associated CCR Draft: 81R38593

House Bill 3479
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION

SECTION 2. Same as House version.

SECTION 3. Same as House version.

SECTION __. Section 209.010, Property Code, is
amended by amending Subsections (a) and (b) and
adding Subsections (b-1) and (b-2) to read as follows:

(@) A property owners' association that conducts a
foreclosure sale of an owner's lot must send to the lot
owner and to each lienholder of record. not later than the
30th day after the date of the foreclosure sale, a written
notice stating the date and time the sale occurred and
informing the lot owner and each lienholder of record of

2

CONFERENCE

SECTION 2. Same as House version.

SECTION 3. Same as House version.

Same as House version.

9.150.201



HOUSE VERSION

Associated CCR Draft: 81R38593

House Bill 3479
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION

the [ewner’s] right of the lot owner and lienholder to
redeem the property under Section 209.011.

(b} The notice must be sent by certified mail, return
receipt requested, to;

(1) the lot owner's last known mailing address, as
reflected in the records of the property owners'
association;

{2) the address of each holder of a lien on the property
subject to foreclosure evidenced by the most recent deed
of trust filed of record in the real property records of the
county in which the pro is located: and

(3) the address of each transferee or assignee of a deed
of trust described by Subdivision (2) who has provided
potice to a pro owners' association of suc
assisnment or transfer. Notice provided by a transferee

or asgignee to a property owners' association shall be in
writing, shall contain the mailing address of the
transferee or assignee, and shall be mailed by certified
mail, return receipt requested, or United States mai] with
signature confirmation to the property owners'
association according to the mailing address of the
property owners' association pursuant to the most recent
management certificate filed of record pursuant to
Section 209,004,

{b-1) _If a recorded instrument does not include an
address for the lienholder, the association does not have
a_duty to notifv the lienholder as provided b is
section.,

(b-2) For purposes of this section, the lot owner is

3

CONFERENCE

9.150.201



HOUSE VERSION

No equivalest provision.

Associated CCR Draft: 81R38593

House Bill 3479
Conference Comumittee Report
Section-by-Section Analysis

SENATE VERSION

deemed to have given approval for the association to

notify the lienholder.

SECTION _. Subsections (b), (d), (e), (), (g), (), (),
k), (m), (n), and (p), Section 209.011, Property Code,
are amended to read as follows:

{b) The owner of property in a residential subdivision or
a lienholder of record may redeem the property from any
purchaser at a sale foreclosing a property owners'
association's assessment lien not later than the 180th day
after the date the association mails written notice of the
sale to the owner and the lienholder under Section
209.010. A_lienholder of record may not redeem the
property as provided herein before 90 days after the date
the association mails written notice of the sale to the lot
owner and the lienholder under Section 209.010, and
only if the lot owner has not previously redeemed.

(d) To redeem property purchased by the property
owners' association at the foreclosure sale, the lot owner
or lienholder must pay to the association:

(1) all amounts due the association at the time of the
foreclosure sale;

(2) interest from the date of the foreclosure sale to the
date of redemption on all amounts owed the association
at the rate stated in the dedicatory instruments for
delinquent assessments or, if no rate is stated, at an
annual interest rate of 10 percent;

(3) costs incurred by the association in foreclosing the

4

Same as House version.

CONFERENCE

9.150.201



HOUSE VERSION

Associated CCR Draft: 81R38593

House Bili 3479
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION

lien and conveying the property to the [redeeming] lot
owner, including reasonable attorney's fees;

(4) any assessment levied against the property by the
association after the date of the foreclosure sale;

(5) any reasonsble cost incurred by the association,
including mortgage payments and costs of repair,
maintenance, and leasing of the property; and

(6) the purchase price paid by the association at the
foreclosure sale less any amounts due the association
under Subdivision (1) that were satisfied out of
foreclosure sale proceeds.

{e) To redeem property purchased at the foreclosure sale
by a person other than the property owners' association,
the lot owner or lienholder:

(1) must pay to the association:

(A) all amounts due the association at the time of the
foreclosure sale less the foreclosure sales price received
by the association from the purchaser;

(B) interest from the date of the foreclosure sale through
the date of redemption on all amounts owed the
association at the rate stated in the dedicatory
instruments for delinquent assessments or, if no rate is
stated, at an annual interest rate of 10 percent;

(C) costs incurred by the association in foreclosing the
lien and conveying the property to the redeeming lot
owner, including reasonable attorney's fees;

(D) any unpaid assessments levied against the property
by the association after the date of the foreclosure sale;
and

CONFERENCE

9.150.201



HOUSE VERSION

Associated CCR Draft: 81R38593

House Bill 3479
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION

(E) taxable costs incurred in a proceeding brought under
Subsection (a); and

(2) must pay to the person who purchased the property
at the foreclosure sale:

(A) any assessments levied against the property by the
association after the date of the foreclosure sale and paid
by the purchaser;

(B) the purchase price paid by the purchaser at the
foreclosure sale;

(C) the amount of the deed recording fee;

(D) the amount paid by the purchaser as ad valorem
taxes, penalties, and interest on the property after the
date of the foreclosure sale; and

(E) taxable costs incurred in a proceeding brought under
Subsection (a).

(f) If a lot owner or lienholder redeems the property
under this section, the purchaser of the property at
foreclosure shall immediately execute and deliver to the
redeeming party {ewner) a deed transferring the property
to the [redeeming] lot owner. If a purchaser fails to
comply with this section, the lot owner or lienholder may
file an [e-eanse-of] action against the purchaser and may
recover reasonable attorney's fees from the purchaser if
the lot owner or the lienholder is the prevailing party in
the action.

(g) If, before the expiration of the redemption period,
the redeeming lot owner or lienholder fails to record the
deed from the foreclosing purchaser or fails to record an
affidavit stating that the lot owner or_lienholder has

CONFERENCE

9.150.201



HOUSE VERSION

Associated CCR Draft: 81R38593

House Bill 3479
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION

redeemed the property, the lot owner's or lienholder's
right of redemption as against a bona fide purchaser or
lender for value expires after the redemption period.

() The purchaser of the property at the foreclosure sale
or a person to whom the person who purchased the
property at the foreclosure sale transferred the property
may presume conclusively that the lot owner or_a
lienholder did not redeem the property unless the lot
owner or a lienholder files in the real property records of
the county in which the property is located:

(1) a deed from the purchaser of the property at the
foreclosure sale; or

(2) an affidavit that:

(A) states that the property [let—ewner] has been
redeemed [the-property]; [and]

{B) contains a legal description of the property; and

) includes the name mailing address of the on
who redeemed the property.

() If a person other than the property owners'
association is the purchaser at the foreclosure sale, before
executing a deed transferring the property to the
[redeeming] lot owner, the purchaser shall obtain an
affidavit from the association or its authorized agent
stating that all amounts owed the association under
Subsection (¢) have been paid. The association shail
provide the purchaser with the affidavit not later than the
10th day after the date the association receives ail
amounts owed to the association under Subsection (e).
Failure of a purchaser to comply with this subsection

CONFERENCE

9.150.201



HOUSE VERSION

Associated CCR Draft: 81R38593

House Bill 3479
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION

does not affect the validity of a redemption [by—a
redeerning lot-owner|.

(k) Property that is redeemed remains subject to all liens
and encumbrances on the property before foreclosure.
Any lease entered into by the purchaser of property at a
sale foreclosing an assessment lien of a property owners'
association is subject to the right of redemption provided
by this section and the lot owner's right to reoccupy the
property immediately after [the] redemption.

(m) If alot owner or lienholder sends by certified mail,
return receipt requested, a written request to redeem the
property on or before the last day of the redemption
period, the lot owner's or lienholder's right of redemption
is extended until the 10th day after the date the
association and any third party foreclosure purchaser
provides written notice to the redeeming party [det
ewner] of the amounts that must be paid to redeem the
property.

(n) After the redemption period and any extended
redemption period provided by Subsection (m) expires
without a redemption of the property, the association or
third party foreclosure purchaser shall record an affidavit
in the real property records of the county in which the
property is located stating that the lot owner or a
lienholder did not redeem the property during the
redemption period or any extended redemption period.
(p) The rights of a lot owner and a Jienholder under this
section also apply if the sale of the lot owner's property
is conducted by a constable or sheriff as provided by a

CONFERENCE

9.150.201
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No eguivalent provisien:

Associated CCR Draft: 81R38593

House Bill 3479
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION

judgment obtained by the property owners' association.

SECTION _. Sections 209.010 and 209.011, Property
Code, as amended by this Act, apply only to a
foreclosure sale conducted on or after the effective date
of this Act. A foreclosure sale conducted before the
effective date of this Act is governed by the law in effect
immediately before the effective date of this Act, and
that law is continued in effect for that purpose.

Same as House version.

CONFERENCE

9.150.201



LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 81ST LEGISLATIVE REGULAR SESSION

May 30, 2009

TQ: Honorable David Dewhurst , Lieutenant Governor, Senate
Honorable Joe Straus, Speaker of the House, House of Representatives

FROM: John S. O'Brien, Director, Legislative Budget Board

IN RE: HB3479 by Gallego (Relating to filing of instruments conveying real property in certain
counties.), Conference Committee Report

No fiscal implication to the State is anticipated.

The bill would amend the Property Code to authorize the county clerk in certain counties, before
accepting an instrument conveying real property, to send the instrument to the county attorney to

review. The bill would stipulate a county attorney's responsibilities if asked to review an instrument.

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies:
LBB Staff; JOB, DB



Certification of Compliance with
Rule 13, Section 6(b), House Rules of Procedure

Rule 13, Section 6(b), House Rules of Procedure, requires that a copy of a conference committee
report signed by a majority of each comrmittee of the conference must be furnished to each member
of the committee in person or if unable to deliver in person by placing a copy in the member’s
newspaper mailbox at least one hour before the report is furnished to each member of the house
under Section 10(a) of this rule. The paper copies of the report submitted to the chief clerk under
Section 10(b) of this rule must contain a certificate that the requirement of this subsection has been
satisfied, and that certificate must be attached to the printed copy of the report fumished to each
member under Section 10(d) of this rule. Failure to comply with this subsection is not a sustainable
point of order under this rule.

I centify that a copy of the conference committee report onl __B. 24 ﬁ was furnished
to cach member of the conference committee in compliance with Rule 13, Section 6(b), House
Rules of Procedure, before submission of the paper copics of the repost to the chief clerk under
Section [0(b), Rule 13, House Rules of Procedure,
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