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3
PROCEEDINGS
MS. HARRINGTON: Wédll, let's start. We're on
our third and final day. Many of you have asked if we
could please extend this through the weekend.
(Laughter.)

MS. HARRINGTON: But, you know, we have -- some

of us have other plans, you know, root cand, other
things that we need to dedl with over the weekend.

I need to borrow an agenda from someone, | know
we're talking about express verifigble authorization
thismorning. We're joined this morning by Carole
Reynolds, who is actudly one of the most respected
authorities on Truth in Lending and consumer credit and
billing issues, and many others anywhere. So, it'sa
colleague from our Division of Financid Practices, and
ghell be introducing hersdf in amoment, I'm sure, but
| just want to thank her for taking the time to come and
help us.

Since our team from the Divison of Marketing
Practicesis rgpidly agpproaching kind of the pudding
head stage here after days of this. We have anew
stenographer, | see this morning, so she's going to have
to learn who we al are, and were going to need to do a
good job of introducing oursalves, identifying oursaves
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for thefirg part of the morning until she has agood
grip on our identities. So, why don't we begin by doing
that.

And I'll start today, were going to talk about
express verifiable authorization and nove billing
payment, o let's do the introduce ourselves and give
one sentence, No more, about our -- about a principa
concern that we have with thisissue.

I'm Eileen Harrington from the FTC's Division of
Marketing Practices, and I'm concerned that we get this
right.

MS. HARRINGTON-McBRIDE: I'mKatie
Harrington-McBride with the Divison of Marketing
Practices.

MS. REYNOLDS: I'm Carole Reynolds with the
Divison of Financia Practices.

MS. DANIELSON: Carole Danielson, Divison of
Marketing Practices.

MR. ANDERSON: Keith Anderson with the
Commission's Bureau of Economics.

MR. GOODMAN: Michagl Goodman with the FTC.

MR. PROCHNOW: Tyler Prochnow with the American
Teleservices Association. We're here today to make sure
that the FTC continues in the same direction as the rest
of the Federd Government in supporting new innovative
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5
ways of payment and supporting their use in the consumer
marketplace.

MR. PRIDGEON: Stratis Pridgeon with the
American Resort Development Association. Were here
redlly kind of hoping to achieve areasonable baance
between consumer and commercial issues, and | think
we're pretty good on the way there.

MR. MURRAY': I'm John Murray with the Newspaper
Associgtion of America, and I'm here to -- because

newspapers are concerned that currently they have found
anew sarvice that they're offering their subscribers

for payment of their newspaper bills and it's literdly
asarvice, and it's dso encouraged by organizations

such as the Federa Reserve to cut down on the number of
checks, and we see some conflicts in the direction were
going with the concern over express verifiable
authorization and we want to make sure that we continue
to offer the services that our customers are

gopreciating.

MS. GRANT: Good morning, Susan Grant from the
Nationd Consumers League. We think there should be
express verifiable authorization for any payments for
which consumers will be billed, regardless of whether
those accounts -- those types of accounts are considered
novel or not.
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MR. DUNCAN: I'm Malory Duncan from Nationa
Retail Federation. Our primary concern isto reduce
complexity and increase rdiability and reduce costs for
both consumers and businesses.

MR. THOMAS:. George Thomas from the Consumer
Choice Codition. Our principa concern iswith regard
to the proposed eimination of one of the only three
safe harbors for express verifiable consent.

MR. CERASALE: I'm Jerry Cerasale with The
Directing Marketing Association, and we want to --
our concern is that we keep payment options open
for the consumer to have choice so that we will not
have regulations that will in effect sop marketers
from accepting any type of payment onto their credit
card.

MS. PAGAR: Thank you. Char Pagar on behdf of
the Promotion Marketing Association. Our concernis
that the express verifiable authorization requirement
not be extended to nove payment methodologies that do
contain adequate dispute resol ution methodol ogies that
are smilar or comparable to those provided under TIL
and FCBA. We are dso concerned that the written
confirmation method for express verifiable consent not
be diminated.

MR. CONWAY:: Art Conway, Did America Marketing.
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7
We have a concern about novel payment systemsin that
our experience with those is that some of them do cregte
confusion on the consumers part, and we think it's
important that the consumer understand these novel
payment systems and what they redly -- the redl
implications of these.

MR. KRAMER: Jeff Kramer with AARP, and we are
concerned | guess from the consumer point of view that
consumers understand thet they are entering into a
transaction when they do so and as long as that's made
clear to them, | think we're okay. Thank you.

MR. BURG: Good morning, Elliot Burg from the
Vermont Attorney Generd's Office, I'm here on behdf of
the National Association of Attorneys Genera, and
assuming that the pre-acquired account information
regime that we discussed yesterday isin place, we
support the proposed revisons on EVA.

MS. SCHNEIDER: Anne Schneider on behdf of the
National Association of Attorneys Generd, and our
objective in supporting the Commission's proposd isto
ensure that consumers do receive meaningful disclosures
as to the nature of these transactions through these
novel and lessfamiliar payment methods.

MS. COHEN: Rita Cohen, Magazine Publishers of
America. Our interest isin retaining the three options
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8
that have been available for express verifigble
authorization, and adso in the use of this technique as
acompanion to the pre-acquired account information to
alow express verifiable authorization for transfers of
information.

MS. GOLDSTEIN: LindaGoldstein representing the
Electronic Retailing Association. Our concernisaso
maintaining the current rul€s 3 options for obtaining
express verifiable authorization, including the written

confirmation, and aso ensuring that there not be an
additional burden imposed on consumers or businesses
when consumers choose to use debit cards rather than
credit cards.

MS. HARRINGTON: Okay, before we start our
discussion, Jerry wanted to say something.

MR. CERASALE: Thank you very much, Eileen.

I've been appointed -- asked to make this
statement by a group probably because | keep my head
cool so well at these things. We have -- you know, we
appreciate the opportunity to have the workshop. One of
the things that we would like to put on the record,
however, isthat we know that you have to close the
book, time comes and you have to move on to another
issue, and we would like the record to reflect that |
think it gpplies to everyone, not just business, that
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sometimes you move on to another subject, and people
have other things they would want to respond.

And so that you know that the fact that no
response was given was not because there wasn't one
ready, it'sjust that the time factor, and we're going
to -- we appreciate the fact that the record is open
until the 28th of June and we will send it by email, not
by paper. We will submit comments on that, and to
respond further to things that happened when the time

ended.

The second thing was in yesterday's discussions,
alot of things depended upon definitions, and | know
that, you know, somebody asked for a definition and so
forth, but our comments when we're based on -- were
based on the definitions that we were saying. o, if
you change the definition, our comment response might be
very different about whet is billing information, if
your determination of billing information is different
from what we were saying, and what being able to charge
the credit card independently immediately right there.

So, those are the two comments we would like to
put on the record, and thanks for giving me the time.

MS. HARRINGTON: Surething. Let me say that
the problem with time is aways a problem. And some of
you have been concise, and others of you aren't, and one
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10
of -- and we chew up alot of timeif people arent
concise and if they fed like they need to make speeches
for the record rather than responding to issuesthat are
actudly framed for discussion.
So, we will do alot better if people can

monitor themselves and not spesk & length. The other
thing isthat I'm going to moderate dl day today, and
when people are not concise, I'm just not going to call
on them very often, because we redly need to get
through alot. So, if your tent is up and you're not

being caled on, there's amessage there.

Let'sgo and ask thefirst genera question
about the proposed requirement that telemarketers obtain
express verifiable authorization when accepting payment
vianovel methods, would that proposa adequately
protect consumers?

Jerry?

MR. CERASALE: One of thethings, Jerry
Cerasde, Direct Marketing Association, I'm sorry |
didn't do that with the last statement.

The issue thet is foremogt on this is the debit
cards for marketers. Thisisaremote sae, and many
consumers do not know whether it's a debit card, believe
it or not, don't know whether it's a debit card or a
credit card because it has aVisalogo or something on
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11
it. It'sdsothat it isimpossble for amarketer to
know whether it's adebit card or a credit card, in the
best instance, until after the entire number has been
given. In some ingtances you don't even know it when
the number is given, which would force marketers to have
express verifiable authorization for everything, which
would be highly expensive, and the only other option for
amarketer saying we don't accept debit cards.
Now, one of the good thingsisthat Visa has
told us, and it'sin our comments, and | think they have
about 80 percent of the debit card business, does
provide something similar to credit card protections,
but we're not certain that al debit cards have them, so
that there is a problem, a potential problem with debit
cards here that creates a problem for marketers, and we
would just hope that the solution of not accepting the
debit card, because of the express verifiable consent
and the expense needed by them to do that, taking
everything, does not stop people who can't get a credit
card usng a debit card from direct marketing.

MS. HARRINGTON: Okay. And | appreciate those
remarks. Let'stry as much aswe can right now to focus
on the consumer protection issue, which you certainly
have addressed.

Elliot?
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MR. BURG: | just wanted to underscore what |
sad in the introduction, which is that it's important
to look a EVA in the context of the rule generaly, and
in particular, in the context of the pre-acquired
accounting information provison, o that if the
question is does EVA as proposed adequately protect
consumers, the states answer would be yes, assuming
that the pre-acquired account information regimeisin
place. If you diminate that and substitute something
else like disclosure, then EVA suddenly becomes much
less vauable to consumers. The key hereisthat
consumers understand what's going on, and pre-acquired
account information requirements are an integra part of
that.
MS. HARRINGTON: Okay, well let's move to cost
to business for complying with the proposa.
George?
MR. THOMAS: Generdly --
MS. HARRINGTON: Would you identify yoursdf.
MR. THOMAS: Oh, sorry, George Thomas with
Consumer Choice Codition.
The principa areafor this areawould be
inbound calling, which is not necessarily taped today,
and not required to be taped. So that there could be --
where express verifiable consent islimited to, as under
For The Record, Inc.
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the proposed rule, two areas, which isbasicaly the
sgnature and audiotape, that is a problem for business,
30 they have to on the inbound side acquire the
technology or rent it from third parties essentidly to
effect that. So, that's a cost therewhich is
subgtantial. And that's in Chairman Muris comments.

MS. HARRINGTON: On inbound, inbound centers,
and businesses that take inbound cals, are they not
accepting phone check payment now?

MR. THOMAS: | don't know. | don't have any
information on that.

MS. HARRINGTON: Becauseif they were, they
would need express verifiable authorization there, and a
question that | have is whether when you say that
inbound --

MR. ANDERSON: No, inbound calls are exempt.

MS. HARRINGTON: Oh, that'sright, certainly
inbound cals are exempt, but some arent.

MR. ANDERSON: Most are.

MS. HARRINGTON: It depends, it depends, but
let's say that we're talking about inbound calls that
aren't exempt. 1'm just curious about whether someone
can tell mein those instances whether those merchants
are not accepting phone check payment.

Linda?

For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



14
MS. GOLDSTEIN: What | was going to respond is
you redly, | think, have to look at it more from the
gtandpoint of the merchant than the call center. Many
of the cal centerswill have the capability, but
depending on how large they are and the sophigtication,
acog of adding the taping can be quite prohibitive,
and | know many -- there are many, many clients that
have declined to accept check debits because they don't
want to as part of the telemarketing campaign build in
the cost of taping, and so they have made a decision not
to accept check debitsat al. But it occurs at the
marketer level, not redly at the call center levd.

MS. HARRINGTON: Susan?

MS. GRANT: In our comments, we reported on our
telemarketing fraud statistics for last year where 22
percent of the payments were by demand draft, but in
caculating the gatidtics for the first quarter of this
year, that has jumped to 33 percent, which shows a clear
trend towards using consumers bank accounts for
payment, and it's high-end categories where outbound
telemarketing is used such as offers of credit cards and
other categories. So, | think that it is agreet
concern, especialy because consumers rights of
recourse are S0 different than credit cards.

MR. CERASALE: If I could ask one question on
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that?
MS. HARRINGTON: Go ahead, Jerry, spesk.
MR. CERASALE: Jerry Cerasde.
Does the demand draft include debit in your
question, did that include debit cards as well?
MS. GRANT: No, that did not.
MS. HARRINGTON: Tyler?
MR. PROCHNOW: Tyler Prochnow from the American
Teleservices Associdtion.
One of thereasons, and | don't have datato
back that up, but | know from anecdota evidence from
some of our members who offer online check processing,
telephone check processing, most of them through the
ACH, not necessarily the Demand Draft Program, but one
of the reasons you may see in that, what they have found
isthat there is a sgnificant increase in Americans
right now who do not have avdid credit card, whether
it is-- they don't have a credit card or whether that
credit card is maxed out and is unavallable for usein a
transaction.
So, when they wanted to make a purchase over
the telephone, or over the Internet, they've been forced
to resort to their checking accounts, and so | think
you've seen asgnificant increase in the amount of
telephone checks, and that would probably provide some
For The Record, Inc.
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datistical evidence asto why therewas ajump in the
complants.

MS. GRANT: Could | just clarify that because
consumers don't know the difference between telephone
checks and ACH and everything, we just categorize dl
the withdrawals from their accounts that aren't debit
cardsin one category. So, when | say demand draft, I'm
covering dl of that.

MR. PROCHNOW: Sure. Sure. Yesh.

MS. HARRINGTON: Okay. Anne?

MS. SCHNEIDER: Anne Schneider on behaf of
Nationd Association of Attorneys Generd, and we aso
have observed, as Tyler mentioned, an increase in the
use of the generic term "demand drafts.” In fact, we
have found some telemarketing operators who have
required only that method of payment in inbound calls
and were general media exemptionsin response to radio
advertisements. So, they fal within an exemption, but
utilize this method of payment, and it's very organized.

MS. HARRINGTON: Wéll, are there dternatives to
what we have proposed that would give consumers aleve
of protection and opportunity to dispute and be held
harmless while the dispute is being investigated? Are
there alternatives, or other dternatives that would
protect consumers from the harm that this proposal seeks
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to mitigate?

| mean, what's the answer, especialy, you know,
business folks, what's the answer here? | understand
that you have a principa concern with debit cards and,
you know, it seemsto methat part of the problem here
is that the people who devel op the products and benefit
from their use haven't done avery good job of making
those distinctions for consumers. So, what do we do
about that?

Jerry?

MR. CERASALE: Jary Cerasde.

| think on the debit card issue, Sncethe
marketplace is responding with what Visa has done, | do
know that the Comptroller of the Currency at least is
dill looking at this, a what type of regulaions might
be necessary on debit cards, and | think from one --
from the instance of debit cards are allittle bit
different than others because the marketer doesn't -- in
many instances doesn't know whether it's a credit card
or adebit card. So, that raises adifferent kind of
question from other forms.

Now, | think that as you go down to the next
guestion, as to whether or not the confirmation |etter
transaction, | think that others will have some
discussons about that, that that may be -- we think
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that that il is probably aviable response, but |
think as you look at the rules specificdly, the
consumer determines -- so many consumers think a debit
card isjudt like a credit card, it's the consumer
making that choice, and the marketer isat a
disadvantage to know that there's a difference on that,
in most ingtances, for most sdlers, it's just they
don't know. It'svery different from some of the
equipment that credit -- that grocery stores have, so
it'swhere they don't have that type, and so they're at
a disadvantage with the debit cards and aren't covered
by the Visa dispute resolution.

So, | think that that's an issue where we would
like not to have to do the express verifiable consent
there, because the only responseis, if you're not going
to report everything, isto not accept it.

MS. HARRINGTON: Mallory and then Art.

MR. DUNCAN: Madlory Duncan, Nationa Retall
Federation.

Thisisan extremdy difficult issue. Debit
cards do not provide quite the same level of protection
for consumers as do credit cards. But as Jerry pointed
out, remote sdllers cannot distinguish a debit card from
the credit card with any greet degree of rdiability
pre-purchase. Thisisa problem that is not of the
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retall industry's making. Infact, as'm sure you may
be aware, the retail indudtry is suing the banking
industry, and this difficulty is part of thet suit.
S0, it is problematic to ask the retail industry
to try to resolve the problem that was not of their
creation. | mean, we hear both consumers and retallers
are operating, and the FTC is operating within the
confines of avery imperfect sysem. The only redigtic
reponses, either involve radica changesto retall
operations, and much higher costs, or a grester degree
of consumer education and market changes. And that is
going to have to come from a combination of dl the
parties, the banking indusiry, the government, and to
some extent retailers in making that available, but
thereis-- thisis an imperfect Stuation we've been

given. Thereisno easy answer to it.

MS. HARRINGTON: Could | ask acouple of redly

basic questions, and I'm sure you dl know the answers,
and are surprised that | don't, but are the merchant
agreements that the merchants enter into with their
merchant bank that permit them to accept a branded card,
like MasterCard or Visa, require them to accept debit

and credit?

MR. DUNCAN: The card issuers have what's called

an Honor-All-Cards rule.
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MS. HARRINGTON: Right.

MR. DUNCAN: And anything that they put aVisa
or MasterCard label on.

MS. HARRINGTON: Right.

MR. DUNCAN: We are required to accept. If we
want to also accept the credit cards.

MS. HARRINGTON: And isthat an issue that has
been the subject of any discussion or negotiation? Kind
of on an industry-wide basis, with, you know, that is

between the merchant industry and the banking indusiry?

MR. DUNCAN: That issueisat the heart of our
antitrust lawsuit againgt the card-issuing associations.

It isnot a matter that they have in any way agreed to
negotiate with the merchants.

MS. HARRINGTON: It's my understanding that
generdly the discount rate or the fee that's charged
for handling a transaction that's paid by a credit card
is different than the fee or the discount rate or
whatever it isthat's charged for the debit card
transaction. Isthat true?

MR. DUNCAN: Itisdifferent, but you have to
distinguish between types of debit cards. There are
online and offline debit cards. Online debit cards are
those that require that you enter your PIN. Those
typicaly have a much, much, much lower fee to the
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merchant. Offline cards are treated just like a credit
card, thefeeisdifferent but indistinguishably
different in mogt instances, and it isa practicd
matter from those credit cards between offline and the
credit cards.
MS. HARRINGTON: Thank you.
George?
MR. THOMAS:. George Thomas, Consumer Choice
Codlition.
On the issue of consumer protection, | want
just to pick up where Jerry left off in terms of the
voluntary protection, since debit cards have been
issued, the voluntary trend has been towards a mgjority
if not dl debit card issuersto voluntarily effect a
chargeback gtuation, so they're dlowed just like
credit cards have been. However, it is not statutorily
required, asyou al know.
The other voluntary protections that have been
in existence for other nonrepayment rewards, including
checking is of course the bank relaionship, and aso
the vendor or marketer relaionship in terms of libera
refund policies, et cetera, for any disputes with
respect to authorization, al of which can be addressed
through the exigting novel verification system
requirement, express verifiable authorization. And
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al of these nonpayment methods should be treated the
same way and can be fairly treated the same way to
ensure that the consumers understand and there is
verification.
MS. HARRINGTON: Okay, Art?
MR. CONWAY: Art Conway, Dia America
Weve had experience with charging peopl€'s bank
accounts and we've dso had experience with LEC hilling,
where the charge goes on a telephone hill, and they have
not been good experiences. We -- our answer to thisis
we won't do it -- we won't do a program where -- and
particularly and Elliat, thisisyour point of
pre-required account information, well that requires a
bank account. We turn that down, because we fedl that
creates too much confusion with the consumer, and |
don't -- EVA or whatever you want to do, | think there's
ared problem there. And we found the same problem
with LEC hilling, the consumer just doesn't understand
these novel payment systems.
So, were very leery of nove payment systems
and tend to try and stay away from those. We make abig
distinction between credit card, debit card, and other
forms of payment.
MS. HARRINGTON: Okay, thank you.
Char?
For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



23

MS. PAGAR: Char Pagar from the PMA.

| just wanted to follow up on that and say, you
know, | don't think that it's necessarily fair a this
point to make blanket statements that these sorts of
novel payment methodologies are not used by legitimate
or responsible tdlemarketers. Art certainly can run his
business and seems to have made that decision, but it
seems to me that there are also responsible marketers
who do accept such payment methodologies and do so

responsibly.

And just to follow up, on the consumer confusion
issue, thereis evidence that something like that could
be addressed by appropriate disclosures. We know this
isan areathat has been evolving and it's certainly
true that perhaps several years ago the disclosures that
were made to consumers, you know, it takes awhile to
develop an understanding, even on the part of marketers
on how to communicate with consumersin a particular
way, and that knowledge has been evolving and developing
over the course of the last few years since these new
payment methodol ogies have been coming online.

MS. HARRINGTON: Okay. Linda?

MS. GOLDSTEIN: | just wanted to make two
points. Oneisjust specificaly on the issue of debit
cards, | think we can take some comfort, I'm going to

For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



© 00 N O O M W N

N N NN N DN P P PR R R R R R
g B WO N B O © 0 N o O0hd W N P O

24

say two things that may appear inconsistent, but
hopefully they can be reconciled.

We can dso look at this from the vantage point
of the consumer, and when the consumer -- when the
consumer pulls out their card and reads the number from
adebit card, as weindicated, most of the time they
don't even know if it'sacredit card or adebit card,
but they certainly understand what's going to happen as
far as payment.

It doesn't have from the consumer understanding
sandpoint some of the issues that something like LEC
billing in the early days presented where people didn't
exactly understand how that charge was going to be
passed through. | don't think there's any consumer you
could survey who when they call to purchase a product
and they read a number off a card, doesn't understand
that they're going to be charged the amount off the card
that they just read. So --

MS. HARRINGTON: | don't know that that's the
issue as much asit is that they do not understand that
they don't have the same chargeback rights, and | think
that's -- that there is vast ignorance on that point.

MS. GOLDSTEIN: But my understanding is that the
purpose of the express verifiable authorization was to
make sure or at least hearing from the consumer groups

For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



© 00 N o o B~ W N PP

NN N NN DN R B PR R R R R R
a & ®© N P ©O © 0 N o O~ W N R O

25
that the consumer understand that they're making a
payment -- that they're authorizing a transaction and
that they're making the payment and that they're going
to be charged.

MS. HARRINGTON: But the reason that we don't
require express verifiable authorization for credit card
payment isthat if there is an unauthorized debit or
charge, the consumer hasrecourse. So, S0 you'reright,
but thereismoreto it.

MS. GOLDSTEIN: Weél, that then may fit well
into the second point that | was going to make, which is
that however we fashion this, | think we need to be
flexible enough to think not of just about what we know
today, but any payment methods that do provide ADR or
chargeback protections, you know, should redly be
treated similarly, and however it isthat we draft the
rule, if those payment methods do provide the consumers
with those protections then they should be excluded from
these additional requirements.

MS. HARRINGTON: Y ou know, and that leads us,
Linda, nicdly to aquestion that we want some discusson
on, and that is whether if by contract the payment
mechanism provides comparable protections that should
auffice for purposes of taking the transaction out from
under the express verifiable authorization requirement.
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o, if, for example, we have Visa providing on
debit card payment comparable chargeback and other
protections to consumers, is that sufficient to take it
out from the EVA requiremen.
Stratis?
MR. PRIDGEON: Stratis Pridgeon with ARDA.
I'm not going to speak from industry experience,
but from a personal experience, | had one of those cards
that was a Visaand adebit card that had an
unauthorized charge on it, and what occurred was that |
contacted my bank and the bank basically went after the
merchant, and we were able to get -- | mean, we got our
funds back from the bank, and we disputed it like we
would a charge that is on our statement that we have a
dispute with, and we went back to the bank and they
credited us for the amount, and went after the merchant.

So, | think there are some protections there
that are somewhat different from the charge limitson a
credit card, but they are available.

MS. HARRINGTON: Tyler?

MR. PROCHNOW: Tyler Prochnow, American
Teleservices Association.

In response to one of your questions about
consumers not understanding that they don't have the
same protections, it's my understanding that the issuing
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bank or whoever isissuing the debit card to them is
providing -- is required to provide them a statement of
how their dispute resolution process works and how they
can, what ligbility they will be faced with, prior to
the firgt transaction they use on that card.
MS. HARRINGTON: Um-hmm.

MR. PROCHNOW: So, therewill be at least a

statement given to the consumer so they understand.

MS. HARRINGTON: Okay. Mdlory?

MR. DUNCAN: | guesswe haveto -- Mdlory
Duncan, National Retail Federation.

We have to move back from the perfect to the
practical. Given that we have an imperfect system,
given that there are some efforts to try to educate
consumers, as was aluded to, and that the
dternative -- the cost dternatives of requiring every
credit card transaction to be subject to EVA or an even
more imperfect system by asking consumers to determine
what kind of card they're using in every instance
actively before making the purchase, and some consumers
undoubtedly misstating the kind of card they have,
perhaps intentionally or perhaps just they want to make
the purchase or for other reasons, and findly, given
the fact that no one around this table can resolve this
problem, we're going to have to use something -- make
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the best use of the imperfect system we have, and so
alowing contractud factorsto obviate the need for EVA
is probably the best solution that we dl could cometo,
but it's going to mean that in each ingtance, the
Commission is going to have to come up with some set of
gtandards as to what is essentially comparable before we
can go further.
MS. HARRINGTON: Jeff?
MR. KRAMER: Jeff Kramer, AARP.
In response to your question, | think some kind
of uniform chargeback requirement would be helpful to
consumers, because they make get thorough disclosures,
but it's taken awhile, but it's gotten to the point
where consumers do understand that they, for the most
part, have some kind of protection when they make a
charge, they don't understand it, they don't for debits,
| guess not just older Americans, but generdly
consumers have that same concern.
So if there was some kind of assurance that if
they use adebit card or a Visa card with a chargeback
protection, | think that would be sufficient.
MS. HARRINGTON: Susan?
MS. GRANT: Susan Grant, National Consumers

League.
| wouldn't call a credit or debit card agreement
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that a consumer recaves from afinancid inditution an

educationd piecein any way, shape or form, but weve
been doing alot of education on this subject for the

past few years, and that comes back to bite us
sometimes. We have stressed that some payment systems
offer greater protections than the law does, for
ingtance Visa, and now | have aletter on my desk from
somebody with aVisadebit card dispute where the letter
from Visarefers him back to his bank and tells him that
he is subject to whatever his bank's policy is. I've

asked Visafor an explanation, | haven't received it

yet, so | don't know exactly what the Sory is here, but
it's very, very confusing for consumers, and | don't

think that we can rely on voluntary policiesthat are
mysterious, incongstent, and can change.

MS. HARRINGTON: George?

MR. THOMAS: One consumer issue regarding this
is debit cards are often issued to persons who would not
ordinarily quaify for credit cards. So, you have a
class of people who rely upon debit cards for making
purchases. When you put into place rulesthat prevent
them or in the case of Art Conway's company, for
whatever reason make them uncomfortable doing business,
with debit cards, you're hurting consumer choice, their
ability to make purchases.
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So, you've got to work out away to alow them
to effect purchases, give them adequate notice if the --
if the issues they don't understand, perhaps consumers
education can be conducted by the FTC on its website, as
it doesin many other ways. Also, there are some states
that prohibit marketers or businesses from
discriminating between debit and credit card, so they
are not permitted to decline debit cards. So, you're
caught in kind of a catch-22 as a marketer, not being
ableto tell it'sadebit card, and the consumer isaso
caught in the problem.
MS. HARRINGTON: Anne?
MS. SCHNEIDER: Thank you.
| think we al wish that debit cards were like
credit cards and that they had the same protections and
we wouldn't be stuck with this thorny issue, but we have
to recognize and cannot underscore enough the importance
of that dispute resolution process, the chargeback
process, because goods are being bought unseen, services
are being purchased, undelivered, and consumers have got
to have the right to contest it when they don't arrive,
when they've been, you know, either misrepresented or
samply not understood by the consumer. And the debit
card rules do not provide that ability. You know,
unlike the credit cards. And we cannot -- we cannot
For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



© 0o N oo o b~ W N P

NN NN NN PR B R B PR R R R e
g R O N P ©O © ©® N o 0O M W N BB O

31
rely on, you know, the voluntary efforts by some
responsible issuers to address this. We have to require
thisbe available to dl consumers.

MS. HARRINGTON: Anne, do you equate voluntary

with contractua ?

MS. SCHNEIDER: | suppose so. | mean, | think
it's problematic to base a rule on private contractual
relationships, because those can always change, and

typicaly neither the consumer nor the merchant knows
what those -- or the sdller or the telemarketer know
what the specific contractua relaionship is.

MS. HARRINGTON: Katie, you had some questions?

MS. HARRINGTON-McBRIDE: Yes.

Actudly, George, it was in the consumer choice
comment that | think a race to the bottom was mentioned,
so far when we've talked about comparable protections,
weve been focusing mainly on the contractudly provided
protections that Visa and MasterCard offer. The term
comparability being used in arule, | think you suggest,
could lead to problems with organization offering
illusory protections, which would end up pendizing good
actors and giving the bad ones a"bye."

Can anyone speak to that issue?

MS. HARRINGTON: George?

MR. THOMAS: Thank you.
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| think that's accurate as reflected in our --
in the chairman's comments. That isvery true. | think
that'strue of alot of regulation, of course, isthat
the good actors will be penalized and the bad actors
will continue to be bad actors. Of course the
difficulty for you dl isthat you can't write arule to
clean up 100 percent of the bad actors, because you're
going to be burdening legitimate business.

MS. HARRINGTON: Any other comments on Kati€'s
question?

(No response.)

MS. HARRINGTON: Let me ask a question about
novel payment systems other than debit cards. Therewas
amention of LEC hilling, and other -- there's billing
and other methods, payment and other methods. Let's
take debit cards off the table for amoment. What about
the express verifiable authorization requirement for
non-debit card novel payment systems? What burdens or
costs, what's the cost of compliance there?

John?

MR. MURRAY: Currently these papersrdy heavily
on the written confirmation method as satisfactory check
and balance. Newspapers, of course, maybe they're
unique because were ill making the trangtion from
the kid at the door collecting, that's fill a pretty
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good trangition for some consumers.

With the proposed change, newspapers would not
be able to offer payment options such as what's becoming
particularly popular is check by mail or check by phone,
excuse me, check by phone, where you can in effect
deliver acheck over the phone by providing the
newspaper with your checking account information. And
thisisnot some -- israrely used in the sde of
newspapers asit is servicing our current customers; in

other words, your subscription is about to expire,
serviceis about to be suspended, and you can use a
debit card, credit card, or whatever, when the person
cdls you to continue the service.
Now, we don't sell any additiona goods or
sarvices a that point in time, wereusing it asa
sarvice for our exigting customers, but it would
certainly fal undernegth the umbrella of the
regulations. Inamog al these cases, these are
newspapers who are dealing with -- well, newspapers are
alow cogt item, and it isno more or lessthan a
service to the consumer to continue the subscription.
The rlaively smal cost of anewspaper
subscription redly removes any potentid threet of
consumer harm with the current -- with the confirmation
method. In fact, the newspapers are generdly willing
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to absorb the cost of the subscription if the customer
contends that they did not authorize the sde.

| talked to a newspaper the other day, and just

coincidentally, he was checking -- he was chasing down
information where a subscriber had written aletter to
the editor about the conversation that he had with the
representative of the newspaper as not being quite as
consumer friendly asit should be, or wasn't polite or
whatever, and that's going to run in the newspaper. In
other words, thereis acheck or balance there that if
we don't conduct ourselves appropriately, | don't guess
anybody else would have this problem, but we actudly
write a letter to the editor saying we didn't do avery
good job.

So, very smply, our customers gppreciate the
service that we're giving them now, it's -- it crosses
the whole line asfar as consumers, it'sredly hard to
get busy people, consumers who forget to pay their
newspaper bill, and | don't think that was the intent of
what we're dealing with here, but it would certainly
fal into and be relevant, and | see the check by phone
expresson isinternd, | don't know the name of the
exact product or the members, | don't have it with me,
but it is very popular, and | used it mysdf asa
consumer the other day for a credit card bill that |
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forgot to pay, we just provided our checking account
information, and it was amgor retaller, and then when
the next bill came, it was noted that | had paid my hill
and | avoided the late charge, the pendty charge and
interest that | would have had to pay. And so for me
that was a great service, but | don't think that 1 would
be able to do that under these regulations.

MS. HARRINGTON-McBRIDE: John, let me seeif |

can clarify so that | understand your particular

scenario asit relates to newspapers. To the extent

that newspaper sales are even covered by therule,
because they are non-intrastate and your members would
be covered, what | heard you say was that you're using
check by phone, which is dlowed under the rule, the
only requirement being that you do haveto obtain
express verifiable authorization so that the consumer is
fully aware of the specifics of the transaction and that

the money will be debited from their checking account.

| know that some of us have had the experience

of paying our credit -- paying by credit card for our
newspaper subscription, so | imagine some of your larger
members may use that method as well, and then you
mentioned something that | think we're going to be
getting into, which is the written authorization method.

All of those, I'm thinking, would be dlowed, they would
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samply be regulated under the rule and require EVA. Is
there -- am | missng something in what you're saying?
MR. MURRAY:: | think were saying the same
thing, but a couple -- let me just give you a-- you
made a couple of generdizations that wouldn't be
accurate. The newspaper | talked to happened to be on
Columbus, Georgia, which is on the Chattahoochee River
between Georgiaand Alabama.
MS. HARRINGTON-McBRIDE: Someone cleverly
pointed out that there are 48 contiguous states. So,
yes, we know that dl of these Stuations will result in
some interstate, but just, you know, to the extent that
you were covered, | wanted to clarify that intra, not
inter.

MR. MURRAY: S0, | have to assume that there's
enough of those, there's enough on therivers, | was
dedling with Grand Forks the other day, who has to dedl
with the Minnesota rules, the Grand Forks rules and al
the other rules. So, that was one answer to your
question.

It will fall under, then, express verifigble
authorization, and the point isthat I'm doing thisas a
service for you, as a consumer, because I'm agood
business person, | want to keep your business, and if
you have to send me something in writing, on your own,

For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



37
being a consummate procrastinator that you are, people
like me who let the thing cregp up on them, the idea of
them gtting down and writing you something isto me

pretty unlikely.

MS. HARRINGTON-MCcBRIDE: Well, and the method

that alows for taping of the express authorization
would be the alternative to that.
MR. MURRAY: : Right, and what you're looking at

thereis, as| said the other day, like 85 percent of

our newspapers are less than 50,000 circulation, so if
you're dedling with -- and | don't think thisis unique
to newspapers, | think our representative from small
business here would say the same thing, thet thisis not
the heart of the business, but it's an important part,
and they're not set up for doing that type of thing.
They'reredly not.

MS. HARRINGTON: John, | have a concern that
they may dready be required to do this, and Smply
aren't complying. So, | think you're digging your guys
in alittle bit here, we probably want to move on.

Now, the question is concerning other novel
payment systems, LEC billing, as being covered in the
Commisson's cdl for rulemaking, but there are other
novel payment systems that weve seen hilling on
mortgage statements, eectricity statements, and so
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forth. The question istaking debit cards out of the
equation, taking demand drafts out of the equation,
because they dready require express verifiable
authorization, unlessit's not a telemarketing
transaction, are there costs -- does anyone on the
business side want to say anything about costs or
burdens?

George?

MR. THOMAS: The costs outside of debit card
would be essentidly the same asidentified by Chairman
Miller's report, which isto the extent you have to do
audiotape verification and you don't have it, you have
togetit. | think that novel payment methodologies
will continue to increase, particularly given the
Internet, even those transactions who aren't on the --
may be effectuated on the Internet that doesn't apply to
FTC rules, but that there's going to be increasingly
novel payment methods, and probably when credit cards
came out, they were anovel payment method at the time.

So, | think they can dl be treated the same.

They are going to have the same degree of cost depending
upon the verification methodology employed or imposed.
And that's what's important here is to decide what those
should be.

MS. HARRINGTON: Wsll, if they dl - if the
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codt of express verifigble authorization issmilar, is
there adifference in bendfit? In efficiency? Are some
of these novel payment systems ether lower cost or
likely to generate greater saes revenues because they
expand payment options to people who might not be able
to pay by more established means, and should consumers
then benefit -- share in the benefits by getting some
protection?

MR. THOMAS: | think they should. | think
consumers should have the choice to pay for goods and
services as they wish, and as methodol ogies become
available that are convenient or cheaper, cheaper to the
consumer in terms of interest, cheaper to -- more
efficient to the consumer, faster, safer, more
verifidble, they should have the advantage of that.

They should aso have the advantage of adequate
protection, which can be achieved through express
verification, regardiess of the type of methodology of
the transaction.

MS. HARRINGTON: Elliot?

MR. BURG: | just want to -- Elliot Burg for
NAAG.

| just want to note the potentia coercion
factor for some of these nove hilling factors, if
you're talking about getting billed on your phone bill
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or eectric bill or your mortgage, there is a concern
that's been recognized in a number of corridors over
consumers believing that there will be consequencesto
nonpayment that go far beyond not paying or smply
having ading on their credit report, such as having

their phone service cut off.

A couple of years ago the Vermont legidature

enacted alaw that requires written authorization for
any LEC hilling that's not telecom in nature, to follow

up on that concern.

MS. HARRINGTON: Linda?

MS. GOLDSTEIN: Yeah, | just wanted to comment
that | know thisis-- we're moving on to this next, but
the cost factor, | think, aso has to be looked at in
tandem with the written confirmation, that if you
maintain the written confirmation as an option, | think
that will help balance the additiona costs. When you
dart to move out into some of the more esoteric novel
payment methods, often marketers will structure
different campaigns, sometimes those might even be done
in the context of some affinity programs.

S0, it may be easier to separate out and budget
separately for the additional costs associated there.
When you'e dealing with a debit card, the problem is
that the marketer will never know in advance which card
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the consumer is going to take out, but ultimately you
could alow written confirmation as an option o that if
the consumer elects to choose one of those methods
because they don't have a credit or debit card, but the
marketer has -- they can't go back now and turn around a
tape recording that they didn't have, but if they have
the option of doing the written confirmation, that would
redly help mitigate the cogts associated with thet.

MS. HARRINGTON: Wédll, that'savery nice
trangtion to that question. And that is the burdensto
business of diminating the written authorization safe
harbor. Don't dl talk at once.

George?

MR. THOMAS: Once more into the breach. | think
thisis, as Linda pointed out, extremdy important. As
express verifiable consent is applied to more and more
nove billing methods, the -- certainly whet is most
likely the cheapest way to effectuate that, under the
exiging rule, has been written, verification after a
sde confirming the sde. Y ou've heard from the
newspaper folks and what they do, other areas of
businesses that do that include insurance and almost
every other kind of business that takes advantage of it,
where they don't have the capacity to tape, and it is
important to maintain it, Snce it is the chegpest way
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of effectuating a transaction and to provide
confirmation.
MS. HARRINGTON: Char?
MS. PAGAR: Char Pagar from the PMA.
| just wanted to say that the only piece of info
that | recal reading from the NPRM as to the reason for
the dimination is that businesses had not been using
this methodology, and | think if you're going to go
ahead and expand the requirements for EVA, then | think
perhaps past use doesn't provide that much evidence of
what might happen in the future, especidly given that
thisismore likely to be less expengive than the other
methodologies. So, it seemsto me that it would be
reasonable to continue it and, you know, maybe in your
next review seeiif it's continuing to be used or not.
MS. HARRINGTON: Anne?
MS. SCHNEIDER: | haven't seen one of these post
transaction mailings for a couple of years. | mean,
these were prevalent severd years ago, like five years
ago, and we haven't seen much, much use of them. So,
| -- we've tended to concur with the Commission's
observation.
But | think that the problem this presentsis,
you know, grestly magnified when you combine it with an
negative option freetrid offer or the use of
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pre-required account telemarketing, where in any
Stuation where there might be some question asto
whether the consumer understood the transaction, or
agreed to the transaction, because they're not looking
for that mailing. They don't recognize the name when it
comesin thedoor. It'sjust another piece of junk

mail.

And | don't think we have -- we are entitled to

hold the consumer responsible for carefully reading

every piece of, you know, what looks like junk mail that

comesin the door.

MS. HARRINGTON: So, you favor the dimination
of the written verification?

MS. SCHNEIDER: Absolutely.

MS. HARRINGTON: Rita?

MS. COHEN: We spent alot of time thinking
about this, because as you know, we proposed that you do
written authorization with atransfer of information as
an dternative to aban on that. And so we thought
about alot what would be the right way to communicate
to consumers, assuming we had, again, made our
disclosures, and gotten consent. We fdlt that it was
important to retain the third method.

Certainly we do send out written confirmations
in many cases when we have amagazine sde. We
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recommend it for advance consent agreements, for free
trid offers, and it's very re-assuring to consumers, |
believe, they do understand the name of our brand, and
thisis something they can keep that explainsthe
materia terms, it gives them the number to cdl to
cancel, s0 it isatremendoudy ussful communication to
the consumer.
Weve aso looked at the possibility of taping,

as| explained yesterday, that could be quite
prohibitive, particularly for smdler cal centers. So,
we thought that it was important to retain this. And
one of the things that we mentioned in our comments was
thet if there was a concern that the written

confirmation did not have the same protection asthe
other two methods, that perhaps aliberd refund policy
or requirement that you alow arefund if therewasa
clam that there was an unauthorized charge protecting
us.

MS. HARRINGTON: Keith, do you have a question?
MR. ANDERSON: I'm not surethat | do. | sort
of wanted to say what Anne was saying, | mean, my
concern here is the consumer doesn't see the receipt --
the confirmation when it comesin the door, and
therefore if there has been a problematic transaction,
he or sheisjust not protected. And | -- | guess|
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would like to see people address how we ded with that
problem.

MS. HARRINGTON: Jerry?

MR. CERASALE: Jerry Cerasde, DMA.

| guessin part response to Keith and in
response to Anne, a confirmation coming later, which has
your charge for this and here's how much you were
charged is required by Postd regulations, federa law,
to go out first classmail. So, it isnot the
advertisng mail that you normally receive. It comes as
first classmall. So, it'sdifferent. You know, |
think you just can't push it in with al the tandard
mail that comes.

MR. ANDERSON: Y egh, but enough of your
marketers, Jerry, figured out that there's a better
chancethat I'll openitif it'sfirst classthet |
dart discarding first class that doesn't ook likeit's
legitimete.

MS. HARRINGTON: Let mejust check around the
table.

George, did you want to speak?

MR. THOMAS: | did.

MS. HARRINGTON: Okay, I'm not calling on you,
I'm just checking.

Susan?
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MS. GRANT: The Federd Communications
Commission iminated the welcome packet as one means of
verifying that a consumer had agreed to switch their
phone service precisely because of that concern. So, |
share the concern about the written confirmation.
MS. HARRINGTON: Do you mean -- can | ask you
for clarification, aletter of agreement is no longer --
MS. GRANT: No, no, no, not the letter of
agreement, but awritten confirmation, not that you
sgn.
MS. HARRINGTON: Okay.
MS. GRANT: That awritten confirmation of your
telephonic agreement to switch.
So, if awritten confirmation is going to be
alowed dill asaverification method here, | think it
would be redlly important for the Commission to be even
more specific about what it should contain, what it
shouldn't contain, you know, that it should not contain
information that would make it look like a sales
solicitation, that it can't be used for upselling, maybe
it should have something in particular on the envelope
that would signd what it is, and | don't know if there
isaway of doing this, but | do have a concern about
the written confirmation.
MS. HARRINGTON: Okay, George?
For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



47

MR. THOMAS:. On that precise point, the written
notification is certainly viable, what the issue would
beis the clearness, the conspicuousness of the notice,
our own company, we send out not only in the context of
outbound telemarketing, do we have an audiotape, but we
aso follow up with written verification on the outsde
of the envelope, congpicuoudy noting that the purpose
isto tell them that they're about to be charged or
renewed, et cetera.

On top of that, many companies, including our
own, have a no-questions-asked refund policy for anyone
that saysthat they didn't understand a disclosure or
that they were going to be enrolled, and in combination
with al those, certainly written verification is often
used as a redundant safeguard, so that under the
three -- limited three ways under the current rule of
getting express verification, in the event that the tape
fals, you have a second methodology as a back-up. Many
companies use that either exclusvely or as a back-up,
and it'simportant.

MS. HARRINGTON: Okay, Linda?

MS. GOLDSTEIN: Yeah, | just wanted to respond
particularly to Anne's comment, and this issue has come
up anumber of times, and that istheinterplay of the
freetrid. And, you know, we recognize thet that is an
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issue that's -- that has emerged, but the novel payment
issueis an issue that's much broader and potentialy
has far greater implications, and we're talking about
novel payment methods that may be utilized in very
traditional sdleswithout afreetrid. | mean, if the
freetria raises additiond issues aswe indicated in
our comments, it may be appropriate to require certain
additional disclosures that would attach to that, but |
don't think we should force marketers who do not utilize
freetrid undergo unnecessary burdens that would not
otherwise be necessary just because in some instances a
freetrid offer might dso be required.
MS. HARRINGTON: Elliot?
MR. BURG: Elliot Burg from NAAG.
It s;ems to me that afundamentdl issue hereis
the possibility or with some telemarketing companies the
likelihood that theré's going to be a materid
inconsistency between what's said on the phone and
what'sin that piece of paper that comesin later asa
post-cal confirmation. And consumers are not lawyers,
they're not going to take the writing that comesin
through the mail and they may not even keep it, in many
cases they will throw it away, but if they do keep i,
they are not going to scrutinize it to seeif what they
were told on the phone or what impression they
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reasonably took from the phone cdll is consstent with
the smdl print in the confirmation.
And so the consumer who receives a call about

credit repair and believesthat he or sheisjust going
to get an information packet in the mail and is not

going to be charged, or the consumer that was called
about a discount club membership who believes based on
the cal that there's going to be one charge for this

year, not an annud charge every year on the credit card
account, is not going to be looking at the mailing that

comesin to seeif those things are not true.

So, that's the problem with these written
confirmations, the ones that are kept, and | don't know
how many are, are not going to be reviewed for
consgtency with the call.

MS. HARRINGTON: Rita?

MS. COHEN: | wanted to respond to the concern
that consumers do not read their written confirmation.
We do send out quite a number of written confirmations,
particularly in cases where there is advance consent or
afreetria, and what we have found is that well give
anumber that people can call for customer service or to
cancdl if they so desire, and we get lots of callsto
those numbers. So, we do know that our consumers are
reading the written acknowledgments that were sending
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Out.

MS. HARRINGTON: Char?

MS. PAGAR: | just wanted to make a quick point
thet to the extent that there are serious materia
incong stencies between what's stated on the phone and
what isin awritten piece that would at least be my
opinion be deceptive, and | don't know that we need to
regul ate to the bottom, because there's going -- there
are aways going to be folks who completely disregard
their rules, no matter what rules you issue.

MS. HARRINGTON: Stratis?

MR. PRIDGEON: It seemslike severd of the
novel payment methods that the Commission identified in
the notice link back to credit cards and bank accounts.
S0, | don't know that they're necessarily novel, because
the base source for the funds for those credit card or
bank account would fal under the same requirements as
those two methods of payments.

| think origindly we said that it istrue, a
least in our indugtry, that the follow-up confirmation
isused less often in the terms of the telemarketing
cal, because most of our -- most people in our industry
use the tgping method, but when a confirmation is used
for the -- to inform the customer of what they're -- of
what they're getting, that often includes reservation
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information, and other types of information. So, |
think it will beimportant not to limit the ability to
include -- if were talking about novel payment methods,
limit the ability to indude other information in those
types of mailings.

Also, question, Katie had said earlier about, |
think it was in response to John on some of the methods
he was describing, and | think, Katie, | think you said
that those are okay under the -- under the rule, but
other methods are not. Are we talking that these novel

payment methods are not available under the rule or not

dlowed under the rule?

MS. HARRINGTON-McBRIDE: Theruleasit stands

right now regulates demand drafts only, and the proposal
would expand it to novel payment methods that lack
certain protections.

MR. PRIDGEON: Okay.

MS. HARRINGTON: Katie has one more question,
and then | think we're going to do a schedule change
here, we're going to move the break up and we're going
to add the surplustimeto lunch. So, that's what's at
stake here. Keep that in mind.

MS. HARRINGTON-McBRIDE: Nevermind. No. It'sa

quick question, it's sort of afollow-up on what George
had said, if | understood you correctly, you were saying
For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



© 00 N o 0o M W N

NN NN NN PR B R R R R R R R
o & W N B O © 0w N o o M W N kB O

52
that you often use more than one method of verification,
and that has been the Commission's experience as well,
that in many instances where written authorization after
the fact is obtained, there's dso atape verification.

Can anyone speak to the prevaence of taping in
addition to the use of the method that we have proposed
to diminate?

MR. THOMAS: If | could just ask you a question.
Are you asking how much taping is used versus written

confirmation?

MS. HARRINGTON-McBRIDE: No. Intheinstances

where the proposed eimination would affect companies,
are they aso taping, so is there some back-up method
that's aready in place?

Rita?

MS. COHEN: | think that in some casesthey are
doing that, but not in al cases.

MS. HARRINGTON: We have certainly seen it
actudly in some of our enforcement work in the magazine
sales areathat they are doing both.

MS. COHEN: Yes, sometimes.

MS. HARRINGTON: Anything else?

(No response.)

MS. HARRINGTON: All right, it is by my watch,
it'sabout 10:09, we are going to resume at 10:25 sharp,
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and we will pick up onthe USA PATRIOT Act amendment
discusson, and when we are finished with that
discusson, we will take alunch bresk. We will resume
this afternoon after lunch at 1:30 as scheduled. So,
how we use our time between now and 1:30 is somewhat in
your control.

(Whereupon, there was a brief recessin the
proceedings.)

MS. HARRINGTON-McBRIDE: All right, were going
to begin now on our session onthe USA PATRIOT Act
amendments to the Telemarketing Act, and our proposed
amendments to the rule in light of these changesto the
act.

We will have some new folks at the table for
this session, primarily those who represent charities,
and so it would be useful if we could have each of those
people introduce themselves and state in one sentence
what their largest concern iswith the proposed
modificationsto therule,

Looking around, | see that we have a
subdtitution from the Electronic Retailing Association.
Elissa, welcome back to the table, ElissaMeyers. We
have a subgtitution for Dia America, could you just
state who you are for the record, please?
MS. KAMINSKI: Sure, it's Noreen Kaminski, Did
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MS. HARRINGTON-McBRIDE: Thank you.

We're joined by Michadl Cdlan. Michad, if you
could introduce yoursdif.

MR. CALLAN: My nameisMike Cdlan, I'm
president of --

MR. HILE: Spesk into the microphone, please.

MR. CALLAN: My nameisMike Cdlan, I'm
president of Community Safety, we're based in
Minnegpolis and we provide professond fundraisng
services to state-run and non-profit organizations.

MS. HARRINGTON-McBRIDE: And were aso joined
by Thomas Goodman.

MR. GOODMAN: My nameis Thomas Goodman, I'm
with afirm caled Segd, Brill, Greupner, Duffy &
Fogter and we have a client called Hudson Bay Company of
[llinois which owns afor-profit caling center in
Lincoln, Nebraska. They cdl for small, non-profit
advocacy groups like the ACLU of Ohio, Sierra Club,
Organic Consumers Organizeation, they aso cadl for loca
chapters of large organizations, Florida Nationd
Organization for Women, and they call for U.S. Senator
Paul Wellstone, Nationd Abortion Rights Action League
and grass roots advocacy groups likethat. They do
membership drives, voter notification surveys, get out
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to vote drives, membership renewals, fundraising,
derting membersto call legidators and Suff like
that.

Our position is that the rules must respect the
Firs Amendment regulations that dreaedy exist from the
Supreme Court.

MS. HARRINGTON-McBRIDE: All right, thank you.

Is there anyone else at the table who has not

aready introduced him or hersdlf to our court reporter?

(No response.)

MS. HARRINGTON-McBRIDE: All right, that
preliminary business being done, | will turn over the
microphone to Allen Hile, who will begin this sesson.

MR. HILE: Our first question deals with the
prohibited misrepresentations with respect to charitable
fundraising, and | thought it might be useful to Sart
by taking alook a what those actualy are.

Thisisfound in section 310(3)(d) of the
proposed rule, where it's proposed to prohibit
misrepresentations in charitable fundraisng any of the
following materid information: One, the nature,
purpose, or misson of any entity on behaf which a
charitable contribution is being requested; two, that
any charitable contribution istax deductible in whole
or in part; three, the purpose for which any charitable
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contribution will be used; four, the percentage or
amount of any charitable contribution that will goto a
charitable organization or to any particular charitable
program after any adminigtrative or fundraising expenses
are deducted; five, any materia aspect of aprize
promoation, including but not limited to the odds of
being able to receive a prize, the nature and value of
the prize, or that a charitable contribution is required
to win aprize or to participate in a prize promotion;
gX, in connection with the sde of advertisng,
instruct the purpose from which the proceeds of asde
of advertisng will be used, misrepresenting that a
purchase of the advertisng has been authorized or
approved by any donor or that any donor's payment for
any advertisng or the geographic areain which the
advertisng will be digtributed; and findly, seven,
misrepresenting a seller or telemarketer's affiliation
with or endorsement or sponsorship by any persons or
government entity.
The question that | want to poseis, are these
proposed prohibited misrepresentations adequate to

protect donors?

MS. HARRINGTON-McBRIDE: I'm sorry, but before

we get to that, we have actualy been joined by two new
participants, if David could introduce himsdlf, please.
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MR. MULVIHILL: Certanly, I'm David Mulvihill,

vice president and general counsdl with the Make-A-Wish
Foundation of America, we're anationa non-profit with
79 chapters across the country that grant the wishes of
children with life-thregtening illnesses. Our

organization does not engage in any telemarketing
activities whatsoever, we're here, our concern iswith

an unknown but significant number of telemarketers who
misrepresent themsalves as being affiliated with our
organization or otherwise midead prospective donorsto
believe that a solicitation is being made on our behalf,
wheninfact itisnot.

MS. HARRINGTON-McBRIDE: All right, thank you.
And we've aso been joined at the opposite end of the
table. Would you please introduce yourself?

MR. BEATO: My nameis Andrew Beato and I'm an
attorney with Stein, Mitchell & Mezines, and I'm here
today on behaf of the Not-for-Profit Charitable
Cadlition. It'sacodition of 277 not-for-profit
charitable organizations that oppose the rule on
jurisdictional condtitutiond grounds. Glenn Mitchell
will be joining usin aminute, but until he does come
and give me the hook, you have me.

MS. HARRINGTON-McBRIDE: And we are delighted to
have you, | would only remind you and everyone dseto
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gpeak digtinctly into the microphone so that our
reporter can pick usup. Thank you.
MR. HILE: All right, returning again to the
guestion that we want to dea with now, are the proposed
or prohibited misrepresentations that | just read
adequate to protect others.
| think well start with you, Elliot.
MR. BURG: Thank you, Elliot Burg from NAAG.
| would like to make three points on
misrepresentations.

MR. HILE: Were having alittle feedback.

MR. BURG: Thefirst one hasto do with a
particular kind of misrepresentation that the States
fed should be added to the list, and that isthe
location of the charity, a-- unfortunately, common
misrepresentation where misrepresentations occur is that
aparticular charity is based in the community or the
State where the fundraising is done, that gives people
the impression that money is going to be used for loca
purposes, which isimportant to many donors, even if the
purpose for which the money, the donations are to be
used is not explicitly stated, and so we think that it's
important to add location to the list.

Secondly, and thisis a comment that spans the
issue of misrepresentations and disclosures and other
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aspects of the TSR's potentia gpplication to charitable
solicitations, and that's ano preemption plea. The
dates urge the Commission to darify in its comments
that, for example, when it prohibits certain kinds of
misrepresentations, or when it requires specific
disclosures, that those prohibitions and requirements
are not intended to supplant state regimes that in many
cases have been in place for years and years pertaining
to charitable solicitations.

And my third point is that in the NAAG comments,
and in comments from the Nationa Association of State
Charities Officids, the point was made that the
provisons on misrepresentations, disclosures and, in
fact just across the board, the proposed revisions to
the TSR and charities redly were intended by Congress
to apply to telemarketing calls by charities themsdves
and not just by paid fundraisers for charities, and |
won't go into detail on this, but let me just say that
looking at the language in the USA PATRIOT Act, it seems
clear that Congress had the option of acknowledging that
there was a ditinction between paid fundraisers and
charities for the purposes of applying the TSR to one or
the other or both, and it did not do that.

And if one looks at the origin of the provisons
relating to charitiesin the U.S. PATRIOT Act, they came
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from abill that was introduced by Kentucky Senator
McConndll, and hisfloor comments, | think, make it
clear that the concern that he had at the time was with
many of the post-9/11 charity problems, and there were a
number of those, probably the best known was the
American Red Crossissue, which concerned solicitations
by charities and not just by fundraisers.
MR. HILE: Thank you. We areredly trying to

focus on the misrepresentations and not the scope of

what we have done under PATRIOT Act, okay? Does anyone

have areaction to Elliot's suggestion that we ought to

add a prohibition on misrepresenting the location of the

charity?

Do you have areaction to this? To that
suggestion, Glenn?
MR. MITCHELL: No.
MR. HILE: Anybody have any reaction to that?
Jerry?
MR. CERASALE: Jary Cerasde, Direct Marketing
Associgtion.
Currently a charity islocated in one area, many

of them do charitable work throughout the nation or

regiondly, I'm not necessarily certain whether thisis

aproblem that needs to be added into specificaly on

thisrule.
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MR. HILE: Areyou saying it would be unworkable
to add that?

MR. CERASALE: No, I'm not saying it would be
unworkable, | just don't see the necessity for it.

MR. HILE: Jeff, do you have acomment on this
issue?

MR. KRAMER: Yesh, onthisissue. Jeff Kramer,
AARP.

We support the addition of location, because
that's one thing our members look at when they make
contributions to charities. There's nothing wrong with
saying we're the American Red Cross representing the
nation, not necessarily saying it that way, and saying
we're thelocal chapter of your American Red Cross. So,
we would support the addition of location to that.

MR. HILE: Char, do you have something on this
particular question?

MS. PAGAR: | just have one particular
suggestion. | mean, if the concernisthat folks are
perhaps misrepresenting the loca nature and that's not
the case, maybe it could be atrigger prohibition to the
extent that if it makesthe dlam of being aloca
charity, a disclosure about the location be added.

MR. HILE: Elissa?

MS. MYERS. Actudly, | wasjust -- to follow up
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on Jerry's comment, just seeking aclarification. Isit
the location of the domicile or the location of the
effect of the contributions?

MR. HILE: Spesk into the microphone.

MR. BURG: | would say the misson
representation prohibition could go to any aspect of the
location of the charity, whether it'sthat it hasa
locd efiliae, or if it has an office in your
particular Sate, redly there are many ways of cutting

this, if you're trying to misead people about where --
ultimately where the donations are going to be used.

MS. HARRINGTON-McBRIDE: Weve been joined by
another representative, | believe, by the American
Associgtion of Fundraising Professonas. If you could
just introduce yoursdlf, were sharing microphones if
someone would be generous down at the end. Who you are
and what your interest isin this proceeding.

MS. MAEHARA: Good morning, my name is Paulette
Maehara, | am with the Association of fundraising
Professionds, and from our perspective, we have a
ggnificant interest in these new regulations and
guiddines, and dlearly they could have Sgnificant
impact on charitable solicitations, charitable
organizations. There are aspects of the guidelines that
we are very supportive of, because they are clearly in
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line with our code of ethics, and the standards of
professond practice that we require our 26,000 members
tosgn. So, I'mlooking forward to the diaogue.
Thank you.
MS. HARRINGTON-McBRIDE: Thank you.
MR. HILE: Does anyone have anything dseto add
on Elliot's suggestion about adding misrepresentations?
Susan Grant?
MS. GRANT: Susan Grant, Nationa Consumers
League.
| just want to go on the record in supporting
the NAAG proposal.
MR. HILE: The next question regarding the
prohibited representations, are any of these
prohibitions likely to be overly burdensome to
charities?
Jerry?
MR. CERASALE: Yeah, Jerry Cerasae with DHA.
And of course my comments are grictly on this,
not whether or not we should even have this or afford
it.
MR. HILE: I'm assuming you'l reserve that
issue.
MR. CERASALE: On number four, the fourth
misrepresentation, and these are misrepresentations not
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required disclosures, it appearsto -- it appearsto be
focused on the particular call, and not the campaign.
In other words, a misrepresentation that --

MR. HILE: Maybeitwould hdpif | read it
agan.

MR. CERASALE: Please, go ahead.

MR. HILE: Misrepresenting the percentage or
amount of any charitable contribution that will goto a
charitable organization, or to any particular charitable

program after any adminigrative or fundraising expenses

are deducted. That's the one you were commenting on,
right?

MR. CERASALE: Right. | want to make sure that

that gpplies not to the cal itsdlf, but to the campaign
and what is viewed as the campaign. For example, if a
charity is set up with a-- where they're paying off the
adminigrative expense right up front, and then later

when you make the call in the beginning of the campaign,

100 percent of my donation may very well go to the
adminigrative expenses, but overdl in the campaign,
you're going to have 50 percent go to the -- go to
administration or 10 percent go to administration.

Where you want to have it gpplied to the
campaign, and not to the particular call, because the
call itsdlf, depending on where you arein your
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spending, know the exact dollars that Jerry Cerasde
givesto the charity may be used anywherein the
campaign. | think you want to try to look at the
overdl campaign and clarify a leadt that it's not
pinpointed to the cal thet if there were some way to
follow where Jarry Cerasale's money went, that it went
to adminigtration, then there was a misrepresentation,
when, in fact, we may have said 50 percent goes into
adminigrative and 50 percent goesto this, and that is
true, but Jerry's money dl went to administration.
| don't know, did | confuse you, Allen? I'm
sorry if | did.
MR. HILE: I'm afraid you did, because | guess
I'm -- do you mean to suggest that there's sort of a
diding scde or a Stuation where we get to keep the
firgt, you know, $100,000 that we collect? Isn't there
acontract at the get-go that says how much the
fundraiaing will be getting? How much will be for
administrative?
MR. CERASALE: The contractscan goin alot of

different ways. Some can be -- you're going to pay so

much. 1'm going to spend $100,000 on this and we expect

to collect amillion. Which would mean that the first
hundred -- it might be set up that the first $100,000
collected by the charity goesto adminidrative
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expenses, and | may giveto the -- | won't give the
firgt $100,000, | can promise you that, but we may
give -- my contribution might be within the first
$100,000, so it dl goes to administration, and then but
if your contribution camein the second $100,000, 100
percent would go to the beneficiary.

And | just think you want to clarify thet the
misrepresentation is on the campaign, not on the
particular cal. I'm not saying -- thisisjust an
added assurance of protection for me. I'm not certain
that anybody would push that if you gave -- if you told

people 10 percent was going to overhead and that it was,
in fact, the case, that no one would probably go down
and look a specificaly where did Jerry's money go, but
just in case, to daify it.

MR. HILE: | don't think we would betrying to
trace a particular asset.

MR. CERASALE: Yeah, that'swhy I think maybe if
you make that, the percentage not of any charitable
contribution, but the percentage or amount of
contributions in the program, in the particular program
go. So, make the representation on the amount of the
contribution that is in the program where it will go.
Thanks.

MR. HILE: Mr. Cdlan?
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MR. CALLAN: Yes, and again, gpart from the

question of whether it's appropriate to be regulating
fundraisersa dl, | would just like to raise the
question about just generaly on dl of these
misrepresentations, on whether thisis even necessary.

The fundraisng community asit gopliesto the

nonprofits and charitiesis very heavily regulated in
the states. Certainly misrepresentations of any kind
are prohibited under the state charitable solicitation

lawsin virtudly every state. And those are enforced
aggressively, certainly based on my experience, and the
guestion is, does it make any sense to add another layer
of regulation here that is virtudly duplicative of the
date prohibitions. Certainly from afundrasng
community standpoint, | don't think it's necessary, it
does add additiona compliance cogts, which ultimately
takes money away from the non-profit client.

MR. HILE: Does anybody have areaction to that,
to Mr. Callan's comment?

MR. MITCHELL: | agreewith it, but other than
that.

MS. MAEHARA: | do, too.

MR. HILE: Go ahead.

MR. MULVIHILL: David Mulvihill on behdf of the
Make-A-Wish Foundation.
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| would respectfully disagree from our

perspective with the suggestion that the industry is
aufficiently and adequately regulated, and in fact, on
behdf of the Make-A-Wish Foundation, we not only
support the proposed prohibited misrepresentations, as
well asthe NAAG suggestion about location, but we have
urged the Commission to include in Roman |, before
nature, the identity, nature, purpose, et cetera, and

that's based on our experience.

| mentioned in my introduction that we do not
engage in tdlemarketing and we've aways had a policy
againg it. Despite that fact, we are and for years
have been inundated with complaints about telemarketers
who we were told have represented themsalves as being
with our organization, or caling on our behdf. The
problem isthat these complaints are usudly from people
who have been treated rudely or have been subjected to
what they consder unmerciful harassment by
telemarketing, and because it's done in our name, we are
the ones that kind of bear the burden.

When we submitted our commentsto the
Commission, we submitted also an gppendix of severd
hundred sample complaints that we've received over the
years. | brought with me a supplementa appendix of
some of the complaints weve received in the last two
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months since we filed our origind submisson. There
are, if | counted correctly, 57 of them in the last two
months.

It's an enormous problem, and what's so

difficult for usis frequently theres not much of

anything that we can do, ather than to do everything

within our power to persuade the person that it wasn't
uswho upset them, and if it appears to be coming from a
specific geographica area, we will issue anews release
reminding consumers to be careful and telling them that
if they hear from somebody they can be sureit's not us,
no matter what the solicitor says, but often times
because of the caller ID question, which | know was a
Separate issue, there's no way that we know who's
responsible.

So, we would ask that the Commission add
identity to the list; and one other suggestion that we
have based on our experience is many of the people who
we hear from report that during the solicitation they
aretold that they donated $15 last year and that
they're hopeful that we can count on you for our
support -- for your support this year aswell, and so
the thought occurred to us that perhaps an appropriate
added misrepresentation would be misrepresentations
regarding a donor history when, in fact, thereis none,
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MR. HILE: Thank you.

Jerry, do you want to add something?

MR. CERASALE: Yeah. Firg, it'snot just
nonprofits that have the problem of someone misusing
their name, but adding identity would be an overload in
the sense that the -- that this is the misrepresentation
for it, the required disclosures portion of the rule
does say you must identify the charitable organization
and thereis arequirement that you cant make it -- lie

about that. So, | think that that's dreedy -- that is
aready covered.

The point being, the other point is, dl the
misrepresentations againgt Make-A-Wish Foundetion are
aready violations of the law, because that isa
deceptive -- ahorrendoudy deceptive practice, so that
there is dready a huge body of law, not just in the
federd government, but dso in the state governments to
use and hopefully go after those individuals who are
trying to usurp your name and trying to make a profit
and dso hurt you. And the beneficiaries, because not
only isit hurting your name, it's dso taking away
funds that could have been given to you.

MR. MULVIHILL: It'sdso defrauding legitimate
donors.

MR. CERASALE: Yes
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MR. HILE: Hlliot?

MR. BURG: | just want to -- Elliot Burg for
NAAG.

| just wanted to acknowledge the importance of

enforcement &t the federd levd, it'strue that the

dtates, many States are quite aggressve in pursuing
charities fraud; on the other hand, many of the paid
fundraisers for charities operate on aregiona or
nationa level, and the states end up chasing these
companies from onejurisdiction to the other, and in the
bigger cases, it seemsto methat it would be incredibly
important to have the FTC involved.

We adso support the addition, if the Commisson
iswilling, of identity, and other past donations to the
list of misrepresentations.

MR. HILE: Katie, | believe you have afollow-up
question?

MS. HARRINGTON-McBRIDE: | do. To Jerry's
suggestion about the percentage disclosure, I'm
wondering if anyone at the table might have areaction
tothis And | think I'm understanding it. It doesn't
seem to me that it's problematic the way that Jerry has
framed it if you have a Stuation where the million
dollarsis actudly collected, not just the first
$100,000, and so what I'm wondering is, isthere a
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potentid for fraudsters to exploit it if we wereto
adopt that provison and can anyone suggest curative
language?
(No response.)
MS. HARRINGTON-MCcBRIDE: Take aminute and
think.
MS. MYERS: If | understand your question,
Katie, | guess ultimately the fraud question is dedlt
with in the sensethat in thefind analysisit's only
deceptive if it did stop at the first $100,000, and what
Jerry has proposed isthat it be no misrepresentation
based on the overdl campaign.
S0, in other words, if let's say afundraiser,
to use Jarry's example, raised the first $100,000, and
sad, well, got our money, were out of this, we can go
home now, thet if they had represented that the
adminidrative cogts were only, for example, 10 percent
of the campaign, it would have been a misrepresentation.
I do think, though, you have to be careful
because not to fraudulently use the Make-A-Wish namein
my response, but much of charitable solicitation isa
make-a-wish. It's depending on the generosity of the
response of the American public, and like any direct
marketing campaign, it's not dways entirely
predictable.
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So, | do think, I'm not sure -- | don't have a
specific answer for the precise language, | would have
to think about it, but | think the point that Jerry
makesis very important.

MR. HILE: If it'struethat you can't say what
percentage of contribution -- well, contributions as a
whole would be going to adminigtration and which part
would go to the good works, wouldn't it be prudent to
say we redly won't know until were finished with the

campaign, and that way you would avoid making a
misrepresentation.

MR. ANDERSON: But, Allen, doesn't that sort of
throw the baby out with the bath water, and --

MR. HILE: | would like to hear these people
tell me whether it's ababy in bath water.

Yes?

MR. CERASALE: Allen, youreright in the middle
of something that's happening on thisin a different
channd of communication, and that being mail. Many
Sates require that you say what percentage of the
campaign is going to go to overhead, and that'sa
requirement, and it's not an estimate, SO some states
have an estimate, other states have a requirement of how
much you're going to do. In order to meet that
requirement, some charities that go and sign a contract,
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because they don't have lots of money up front, but they
sgn acontract with afundraiser, someone is going to
help them, aletter shop, putting together dl the

mailing cods, et cetera, that you get 10 percent of the
proceeds.

S0, in that way there, | can affirmatively say
10 percent, or 50 percent, | mean, whatever, aslong as
you dont lie, whatever it might be, and people know it.
Making that kind of contract violates the Federal Postal
regulations because it becomes a cooperative mailing
that the fundraiser now has a piece of the pie and
actudly has an interest in the campaign, and therefore
you're not alowed to use non-profit mail rates.
o, it'sacatch-22 for many charities where
there may very well be court cases and so forth on it
they're dill trying to work adminigratively with the
Postd Serviceonit. So, not to -- we don't think you
shouldn't be here, but by being here, the way you wrote
the prohibition on misrepresentation is the right way to
writeit. Stay away from forcing you to give the actua
percentage, because then you put the charitiesin a
catch-22 stuation thet it forces them on acertain --
the only way to do that, if they're using an outsde
vendor, isto go to the percentage basis, because they
don't know the full end.
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They have higtories, you can give estimates, you
can say what you believe, because you have histories, |
know 9/11 changed some things, but things are coming
back to more norma on charitable giving, but | think
there are higtories, | think you can ask any of the
charities here, that they know basicaly what they
expect this campaign to produce, and how much they
expect to give to the beneficiaries.
S0, | think you want to leave it in that
direction, rather than try and get redlly down to the
point, because then you get into the problems of
estimation.

MR. HILE: | don't think there's any suggestion
that we would require disclosure.

MR. CERASALE: Yeah, right.

MR. HILE: Susan Grant?

MS. GRANT: But | do think it makes sense that
if you can't redlly say how much is going to go to what
a the time of the solicitation, that you smply then
shouldn't make a representation in that regard.

| do want to support the Make-A-Wish proposa
about misrepresenting identity. That's something that

we dso sad in our comments. We hear alot of

complaints from consumers about professiona fundraisers

who are usng names smilar to the names of well-known
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charities, and we know that that's a significant
problem. Wewouldn't think that you would necessarily
have to spdl al of these things out, but it is very
helpful for law enforcement to have particular
violations to point to, and you wouldn't think that
these things would be a burden for legitimate
fundraisers either, snce I'm assuming that at least
none of the fundraising companies that are represented
here would do any of these things.

MR. HILE: Could we hear from Paulette, then
Anne, and Thomes.

MS. MAEHARA: Thank you very much.

Let me spesk to a couple of issuesthat have
been raised.

MR. HILE: Speak into the microphone.

MS. MAEHARA: Oneis percentage-based
compensation, and Allen, | would like to disagree with
Jarry's comments relating to professond fundraisers.
Our 26,000 members are required to sign a code which
prohibits them from receiving a percentage of dollars
rased. And they aso need to encourage their
organizations to stay away from those practices.

S0, by and large, our members do not do that.

If they do, they are subject to potentia violations of
the code and the enforcement procedures that we have in
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place. So, from that perspective, the practice probably
does till continue, but | do not believe that it is
pervasve in the industry.

Regarding the percentage of funds raised and the
issue that is being put on the table asit relaesto
disclosure, and the point that Jerry made a minute ago
regarding direct mail solicitation, most direct mail
programs do include the percentage of dollarsthat go to
programs and/or services as computed by the total
revenue and expense for the organization. So, if you
wanted a disclosure requirement to the public as it

relates to percentage of funds raised, you could use the
overd| organization's dollars that go into their

programs and services or dollars to mission as computed
by the overal amount of fundraisng cods.

Now, there are alot of usin this room that can
debate how those numbers are achieved, but that is one
way to provide language to the individua from -- or
disclosure language to the individud.

Regarding the disclosure requirements that have
been proposed, AFP does not believe those are
burdensome, and in fact, believe that they should be
done. Asit relates to an address, we're, you know,
from our perspective, we don't know what that actually
adds, because many times organizations are doing
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Cross-country -- cross-state boundary solicitation, and
an address may not be meaningful, but if the donor were
to ask for an address, we would believe that it should
be disclosed. But | think thereis-- thereisaway to
provide disclosure regarding the percentage of dollars
rased, if that iswhat the FTC islooking to do.

MR. HILE: Anne, can you hold just one second,
because | think Keith has a follow-up that he wants to
ask.

MR. ANDERSON: | just was curious to know from
Paulette, why, what's the reason for prohibiting your
people from doing percentage-based?

MS. MAEHARA: Tha'salong discusson and I'm
happy to get into it.

MR. HILE: Just the short version, please.

MS. MAEHARA: But the short verson, the short
verson isvery smple. Philanthropy is based on the
desreto give, and itisa-- it'san act of charitable
giving. | mean, it's not -- it's not private inurement.

To add the burden of or to add the
percentage-based compensation component to it provides
potentia persond inurement to an individua, who may
or may not have any relaionship or any involvement in
securing agift. And so we do not believe that it adds
anything to the charitable giving process.
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MR. HILE: Were getting alittle feedback on
these mikes.
Anne?
MS. SCHNEIDER: Y ou learn someinteresting
things a these hearings. This has been interesting.
I smply wanted to point out that in terms of
required disclosures and percentages or amounts spent on
fundraising expenses or adminigrative overheed, the
only disclosures that are currently required arein the
terms of registrations filed with the states. There are
no requirements that I'm aware of ever snce the Riley
case that require an actud -- avoluntary disclosure |
guess on the part of the charity on the professiona
fundraiser to make that disclosure during the
licitation itsAf.
MR. HILE: Thomas?
MR. GOODMAN: Y eah, thanks.
Asfar as Hudson Bay is concerned, calling for
smd|l advocacy groups, there are lots of things that
could be misrepresented that go beyond what these rules
specify. For example, you could be asacaler
misrepresenting facts on the ground about why money is
needed for Nationd Organization for Women or the Serra
Club or Mothers Againgt Drunk Driving, or any of those.
But you cant ligt them dl. And it ssemsto me, we
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could go around the table forever listing al the things
that could be misrepresented.

For example, the identity, the location, the
cost of fundsratio and so on, those are just things

that spring to mind, but there's 30,000 others | could
continue to name, such as what legidation is coming up
that affects women, | could be lying about that in order
to induce a contribution.

S0, it seemsto mewhat dl we redly need here,
and we're in support of, isagenera rule that says
that you may not misrepresent any materid fact.

MR. HILE: Wdll, we have a sort of catch-all
provision which suggests -- which is at 310(3)(a)(4)
which isa prohibition againg making afdse or
mideading statement to induce any person to pay --

MR. GOODMAN: That'sdl that's needed.

MR. HILE: -- for goods and servicesfor which
would be congdered a charitable contribution.

MR. GOODMAN: There's something more, too, and

that isasfar as cost of fundsratio. When my client
cdlsfor these smal groups, and asks for funds for,

you know, Freedom for the Kurds or, you know, whatever,

Save the Snall Mariners, whatever the causeis, thereis

no way to know in advance how popular that is going to

be and there's no way to predict how much money you are
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going to get.

We know the denominator, we know how much it
codstocal. It costswhatever it coststo cal, a
buck acall or whatever it is, but we don't know the
numerator. So, there's no way that anybody could
misrepresent a cost of funds ratio unless they're
actively saying something.

S0, it seemsto me that the generd prohibition
againg misrepresentations, al that's needed, and |

respectfully suggest we need to move on.

MR. MITCHELL: Al, could | just comment, please,
Al, on that subsection 4, the catch-al provison?

MR. HILE: Yes.

MR. MITCHELL: The question iswhether some of
your prohibited misrepresentations are over burdensome,
and that oneis, for the smple reason that it's much
too broad. The catch-al forbids afase or mideading
statement.

MR. HILE: Which isdready prohibited by
section 5.

MR. MITCHELL: Yes, that'strue, but in this
context where the target is the charitable fraudulent
misrepresentation, it should be limited to a materid
fact. Theway you've written it here or someone has
written it, it would include statement of an opinion, it
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would include statement of ameaterid fact, and neither
of which should be abasis for the violation of the
rule, particularly where the target is fraud.
MR. HILE: Tyler?
MR. PROCHNOW: Tyler Prochnow on behalf of ATA.
| think we would just like to support the
comments of Mr. Goodman. Also, | think conceptualy,
everybody around thistableisin agreement maybe for
the first time over the last three days, completdly in
agreement that there are no -- there's no such thing as
anove or an acceptable misrepresentation, and short of
going through Mr. Goodman's list of 30,000 different
things, | think we probably do need to stop trying and
ligt them, the minute you Sart getting into ligts, you
end up with stuations like Jerry pointed out, campaign
versus contribution, you Sart getting into
interpretations, and if you leaveit at just that
blanket prohibition on misrepresentations and certainly
misrepresentations of amaterid nature, you've covered
what you needed to do without bringing any subjectivity
into it.

MR. HILE: Although we've dready touched on
required disclosures as opposed to misrepresentations, |
want to move on and ask some more specific questions
about them, but before | ask the question, | want to
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read the provision. We are talking about 310.4(e),
Required Ora Disclosure in Charitable Solicitations:

It isan abusive telemarketing act or practice and a
violation of this rule for atelemarketer on an inbound
telephone cal to induce a charitable contribution, to
fail to disclose truthfully, properly and in fair and
conspicuous manner to the person recalving the cdl the
following information: One, the identity of the
charitable organization on behaf of which the request
is being made; and two, that the purpose of the call is
to solicit a charitable contribution.

The question is, are the proposed disclosures
adequate to protect owners, and secondarily, are the
required disclosures overly burdensome to charities?

Yes, Sr?

Only if you want to speak have your tent up,
okay?

MR. CALLAN: And | have aquestion on the item
2, for the purpose of the cdll isto solicit a
charitable contribution, the definition of charitable
contribution is very broad.

MR. HILE: Yes, we are going to cover that next.

MR. CALLAN: And the question then -- the
question | have is how that disclosure is to be made.
For example, many of our clients are not traditiona
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charities, they're not 501(c)(3) organizations, they're
501(c)(6), (€)(5), (©)(4), (c)(8). They're not
charitable organizations, Imply inalegd sense. The
guestion for usis how is this disclosure to be made.
It seems to me the disclosure should be atruthful one.
To meit's somewhat mideading, certainly in the context
of our clients, to say that the purpose of the cdl is
to solicit a charitable contribution. The purpose of
the call is not to solicit a charitable contribution,
it'sto seek -- to get their message across and also to
seek financid support for that organization and their
cause.
Now, whether or not that's a charitable
contribution under the legd definition, it redly is
not a charitable contribution in the true sense. So,
I'm assuming that we could comply with this particular
disclosure by indicating specificaly why were cdling.
And not using the terminology "charitable contribution.”
MR. HILE: Okay. Elliat, | think you were next.
MR. BURG: Elliot Burg, NAAG.
| wanted to note that many states now require
two mandatory disclosuresin paid fundraiser cdlsthat
are not on thislist, and one of those is the -- to use

the words of Riley, the professond status of the paid

fundraiser. In Vermont the disclosure would go, my name
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is such and such, and I'm a paid fundraiser for the
American Red Cross, and the second is the name of the
caller, and we believe that both of those disclosures
arewd| within what is alowed under Riley, to the
extent that the Commission might consider there to be
some problems with mandating disclosure of the purpose
of the cal, because it may be amixed purpose and it
may be partly to alert people to a particular cause, or
partly to solicit. It might be possible to bump (E)(2)
into the prohibited misrepresentations, because I'm not
sure that the purpose of the cdl isright now alisted
prohibited misrepresentation.

MR. HILE: Does anybody have areaction to
Elliot's suggestion that additiona required disclosures
be added mainly that the cdller isrepresenting or isa
professiona fundraiser? Anybody have areaction to
that? Anybody disagree with it?

Yes, Sir?

MR. MULVIHILL: David Mulvihill, Make-A-Wish
Foundation.

We, too, urged the additiona disclosure of the
fact that someone is a paid professiond fundraiser, and
aso noted in our comments that despite the trilogy of
Supreme Court cases, the Supreme Court in Riley
specificaly carved out -- said nothing in this opinion
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should be taken to suggest that you can't require a
fundraiser to disclose unambiguoudy his or her
professond status, on the contrary, such arequirement
would withstand First Amendment scrutiny.

So, we do bdlieve that's important because a
number of the people who cal usto complain believe
that it isaMake-A-Wish volunteer who is cdling them,
and as the Supreme Court in Riley pointed out, it
requires or suggests at least requiring the disclosure

of someone's professond fundraising status, gives
notice to the consumer that some portion of their
donation may go to the fundraiser rather than the
organization. And that alows them the opportunity to
ask follow-up questionsiif they deem it appropriate to
do so.

MR. HILE: Jerry, do you have something to add
on Elliot's suggestion that there be another required
disclosure that the caller isa professond fundraiser?

MR. CERASALE: Jary Cerasde, DMA.

Yes, judt trying to bring in my comments from
two days ago as the discussion of whether you implied --
are gpplying this to the professond fundraiser or not,
that a charity doing it on its own behdf on the regs
and trying that umbrella. | talked about creating
different stratum, alarger -- the largest charities
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would be able to use their own in-house organization,
some of the smaller ones would use volunteers, but the
vast mgority are required, they don't have to try and
hold down costs to try and work the best.

We use professond fundraisers. | think you

just redly setting up, if you would put it in the

required disclosure here, you're setting up another
class, another digtinction among nonprofits, and you
have to understand that the -- even if you're -- even if
you go forward, we don't -- we don't in that, but even
if you go forward with this, you are covering only those
that are using outside telemarketers, and you're just
redly setting up a strata of helping certain charities

and sgnificantly harming others.

MR. HILE: Does anybody ese have anything to
add on this?

MR. MITCHELL: Yeah.

MR. HILE: Glenn?

MR. MITCHELL: Yeah, | havejust avery narrow
comment, thisis Glenn Mitchell.

We have a concern, with respect to the word
"promptly" juxtapositioned with the purpose of the call,
there are many -- there are some members --

MR. HILE: That's not theissue I'm asking
about. 1'm asking about whether it'sagood ideato add
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another required disclosure of the professond gatus.
MR. MITCHELL: All right, I'll --
MR. HILE: Does anybody have aresponse to that,
and well get to it later.
Thomas?
MR. GOODMAN: My client, Hudson Bay, has a
cdling center in Lincoln, Nebraska. One of thelr
clients has an in-house calling center in Ohio. When
the in-house calling center, and they're dl paid by the
organization, they call for good government purposes,
they'rein favor of term limits and things like that.
And when the cdling -- interna caling center gets
overburdened, they take some of the names that they were
going to cdl and they hire afor-profit caling center
in Lincoln, Nebraska to make the cals.

The people who make the callsin Nebraska are
saying exactly the same words as the people in Ohio.
They're caling for exactly the same purpose. Theré€'s
no fraud involved. Theinvasion of the cdling
recipient's privacy is exactly the same, and | don't
understand how it advances any governmentad interest to
make one set of calers say one thing and another set of
cdlersto say the other when dl funds go for the same
purpose to the same advocacy group.

MR. HILE: Thank you.
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I would like to move on now.
Elliot, do you actudly want to speak, or is
your tent just up from before?
MR. BURG: Wél, | actudly omitted reference to
one other issue under disclosures, if were Htill
talking about that. It redlly goesto the issue of no
preemption, but | wanted to note that there are many
dates that require, again, | think consstent with
exiging case law, a disclosure thet financid
information on the percentage plit between apad
fundraiser charity is avallable from aparticular
source, for example, from the state. 'Y ou may have to
list atelephone number or website.

Now, if we're not asking that that be added to
therule, but --

MR. HILE: You just don't want it preempted?

MR. BURG: Exactly.

MR. HILE: Moving on now to the next set of
questions which focus on the definition of charitable
contribution, we start by reading it. It'sat --

MR. MITCHELL: Wadll, Al, I think we just left
this proposed disclosure.

MR. HILE: You want to tak about "promptly?’

MR. MITCHELL.: | did, and I'm wondering what the
pressis on time, Snce we have ajump on this sesson
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and we go until 1:00. Am | missng something on the
timing here? We seem to be under arush and | don't
know what the rush is.

MR. HILE: Go ahead. | want to keep the
discussion focused on the things that we need.

MR. MITCHELL: | see.

MR. HILE: I'm not going to drop past you, I'm
certainly going to give you an opportunity to say what

you want to say, but | want to make sure we get what we

need.

MR. MITCHELL: 1 just want to talk about this
very narrow question with respect to the "promptly*
disclosure of the purpose of the call isto solicit a
charitable contribution.

And let me give you an example of one member of
the codition, Mothers Againgt Drunk Driving. Many
times they will cal on behdf of the MADD, and the
intent to raise money comes at the end of the
conversation. Thered purpose of the cdl isto enlist
support for the work of MADD, and only when the
recipient of the call beginsto enter into discourse
does the solicitor or the person calling on behaf of
MADD get into the subject of money.

Now, under this particular regulation, it would
require a prompt disclosure of the purpose of the cal,
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i.e. to solicit a donation, when that is not the case.
It seemsto me that would be solved if you deleted the
word "promptly” from that regulation.

MR. HILE: Wdl, how do you square that with the
requirement of the PATRIOT Act that says that the
Commission isto add "arequirement that any person
engaged in tedlemarketing for the solicitation of
charitable contributions, donations or gifts of money or
any other thing of vaue shdl promptly and clearly

disclose to the person receiving the cdl that the
purpose of the cdl isto solicit charitable
contributions?’

MR. MITCHELL: Oneway to do it would beto
limit that when the purpose, the only purposeisto
solicit funds, from the purposes of a politica message
or a charitable message or any other message asthe
First Amendment protects, then that caller should not be
burdened by the requirement of thisrule which says|
must promptly at the outset of my message say I'm here
to raise money when, in fact, that's not the case.

MR. HILE: How doesacdl that isn't about
ralsng money have any relevance here? If you're not
rasing money, it's not covered.

MR. MITCHELL: Wéel, we areraisng -- one of
the purposes of the cdll isto raise money, if thereésa
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reception by the person who cadlsto indicate that she
supports the purpose of the cal, then money becomes an
issue. But on theissue, you've got to announce a the
outset.

MR. HILE: This person is supposed to volunteer
to contribute, they're not being asked to contribute?

MR. MITCHELL: No, but that could comein the
fourth minute of the conversation, and we would violate
thisruleif we didnt say it promptly right up front.

MR. HILE: Thomas?

MR. GOODMAN: Among the cals my client makesis
for globa organizations who are just getting Sarted,
for example, loca zoning laws get passed, and the
neighbors get together, form a non-profit, and in about
two days, and the vote is coming up before the city
council, and in three weeks or two weeks and they have
to call 2,000 peopleto let them know about what's
happened, what's actually happened a couple of timesin
the last couple of years. They've been locating an
amphitheater in aresdential neighborhood and you have
to notify the whole neighborhood. Now, they cdl and
they want to notify the neighborhood about this new
controversia zoning ordinance that's about to be passed
and they have to pay for that cal because they can't
notify everybody with volunteers
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How do they get that cdl to be paid for? Well,
at the end of the cdll, after they've notified
everybody, they get -- I'm getting to the "promptly"
point. After they notify everybody about the
controversid zoning ordinance and what effect it will
have and so on, they say, by the way, can you spare a
couple of bucks so | can make the next call to go to the
next person, let them know about this.
Now, what's the purpose of the call, isit to
let people know or isit to raise funds? Wadll, it's
both. It'sto raise funds so that you can let people
know about the mission of the call. The purpose of the
cdl. The purpose of the cal isto -- is awareness.
Theraising fundsisonly to raise awareness. Now, if |
havetointhat cdl, I'macdler, if | haveto
promptly say at the beginning of the call, promptly,
under penalty of criminal sanction --
MR. HILE: No crimina sanction.
MR. GOODMAN: Oh, no crimind sanction. Civil
sanction. The purpose of thiscall isto seek a
charitable contribution, that would be mideading,

number one. Number two, it interferes with my messages,

and it's uncondtitutional under Riley. Under Riley,

it'simportant for the speaker -- thisis protected

noncommercid, noncommercid, fully protected free
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speech, and I'm natifying my neighbors about a
controversa issue. And the fact that I'm also raising
money in the processisirrdevant, and | don't think
that you can hinge anything -- certainly not teling me
when to say that the purpose of the cdl isto ask for
money. They'll find out that I'm asking for money soon
enough. | first have to hook them into it.

Now, at the risk of droning on here, and fedl
free to cut me off, but in Mexico, if yourean dien, a

non -- if you're an dien to Mexico, you're from

Guatemala and you move to Mexico without permission,

your children can't go to school. So, dl the

undocumented Mexicans who are from Guatemaa and Costa

Rica, places like that, their children are roaming the
dreets. And if you want to start up a charity and you

want to call for those kids who are not going to school

in Mexico, and you want to fund a school in Mexico, do

you have to dart off that cal by saying, I'm trying to

rase money from you? Y ou will get a hang-up before you

ever get the misson out. Y ou want to first get those
people interested in your issue, then ask them for
money.
MR. HILE: Jeff?
MR. KRAMER: Jeff Kramer, AARP.
I'm sorry, we have to -- AARP, we certainly go
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aong with the fact that we need to disclose promptly

that you're raisng money. Thisredly smacks of the
whole problem that we have with tdlemarketing in generd
isthat you get people on the line and gart to talk to

them for an extended period of time and then you come
back and try to sdll them aproduct or service. And
many times certain numbers of consumers have shown over
the years, the longer you keep someone on the phone the
more vulnerable they are to purchase a product.
Sometimes they may want it and other times they may not.
S0, | think it's the same thing with a charitable
contribution. If you're talking about a charitable
contribution and the person is philanthropic, they can
make a decison based on that. But | don't think you

can drag them adong and say by the way, wereraising
money.

MR. HILE: Susan Grant, and then were going to
move on.
MS. GRANT: [ think it isimportant for

consumers to know up front that you are asking for their
financid support, and | think that that could be done

in the firgt few sentences of the cal by explaining

that you want to tell somebody about something and seek
their financia support, you can then go on to eaborate
on the problem and wrap it up, but | don't think that

For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



© 00 N oo o B~ W N PP

NN N NNN e e e O I =
o R B N RS b 6 86 658 &K KB B

96
there's any difficulty with making thet cleer in a
prompt way.

MR. HILE: Okay. Now were going to go on to --
go ahead.

Paulette?

MS. MAEHARA: Glennjug told meI'm going to
say the wrong thing. Paulette Maghara, Association of
Fundraising Professonals.

While | think we would be very sympathetic to
the issues of raising awareness and education, | do

agree with Susan, | think there is a reasonable way to
promptly disclose that you want to talk about the
mission and purpose of the organization, aswell as
seeking financia support if thet individua would be
receptive to that message. If not receptive to the
financia support message, then continue with the
awareness message. | think there is a reasonable way to
do that.

MR. HILE: Thank you. Okay, the definition --

MR. GOODMAN: Allen, can | ask aquick question?

MR. HILE: Sorry, Michad, | didn't see you.

MR. CALLAN: Mr. Goodman, if the call recipient
interrupts the pitch and says, "isthisacdl to
solicit adonation,” what is the answer provided by your
cdler?
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MR. GOODMAN: The answer istruthful. The
answer iswere trying to make you aware of the
gtuation, and ask for your help. And if there's
legidation pending, it would go on and say, we are

asking you to support the legidation, we are asking for
your funds, we are asking for you to tell your
neighbors, anything you can do to help us would be good.
We are not sdling anything in the call, what we are
doing is raisng awareness, sometimes it's a get out to
vote, membership drive, sometimesit's Smply asurvey,
sometimesit's alearning member to cdl ther

legidator.

It depends. There's sometimesfive or Sx
different purposes, but caling for advocacy nonprofits,
the fundraising, isfor the purpose of the caling, not
the other way around. And your rules, your proposed
rules, as currently congtituted, don't assume that.

They assume that the fundraising isto raise -- that

they are cdling to raise funds, and for most of our
dient'sdients, the fundraigng is to raise money so

that you can continue to call and make people aware of
things. It'slike a newspaper ad or abillboard.

MR. HILE: Okay. The definition of charitable
contributions that's in the proposed ruleis. Any
donation -- again, thisis a 310(2)(F).
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"Any donation or gift of money or any other
thing of value provided, however, that such donations or
gifts of money or any other thing of vaue solicited by
or on behdf of the following shal be excluded from the
definition of charitable contributionsin accordance
with thisrule: One, political clubs, committees or
parties; or two, condtituted religious organi zations or
groups afiliated with and forming an integrd part of
the organization where no part of the net income inures
to the direct benefit of any individua and which has
received a declaration of current tax exempt status from
the United States Government.”

The questions -- the questions that we want to
pose here are, is the definition of charitable
contribution aworkable one, and are palitica clubs,
committees or parties and condtituted religious
organizations appropriately excluded from the
definition?

Paulette?

MS. MAEHARA: Paulette Machara, Association of

Fundraisng Professonas. Do we have to keep repesting
that?

MR. HILE: Were mostly interested in making
sure that the court reporter hears you, and then the
people in the room.
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MS. MAEHARA: Thank you.
From our perspective, | think the definition is
confusing. Firg of dl, if itisnot the IRS
definition of a charitable contribution, and in your
example, other types of tangible related --
MR. HILE: Y ou mean any donation or gift of
money or any other thing of value?
MS. MAEHARA: Any other thing of vaue, thank
you, | was looking for the wording. 1 mean, you could
include blood in thet, volunteers, well, thereis
telemarketing for blood contributions, or blood
donations. So, | think it isaconfusng definition.
Certainly churches are 501(c)(3)s, and
contributions to churches are digible for tax
deductions by the individuals making those gifts. So, |
think it is a confusing definition, and the IRS
definition may be the better one, but it doesinclude
religious inditutions.
So, from our perspective, rdigiousingitutions
that are (¢)(3)s, which most are. So --
MR. HILE: Isit your postion that rdigious
fundraising should not be exempt from this definition?
MS. MAEHARA: We haven't taken a position on
that. 1 think probably the Firss Amendment would
probably prevent that, but we have not taken a position
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onthat. So --

MR. HILE: Thomas?

MR. GOODMAN: I'm Tom Goodman from Hudson Bay.

| think the definition of what apolitica dub
isisvague, to say theleast. Let'sjust find out, how
many participants here think the ACLU isof Ohioisan
exempt palitical club? Raise your handsif you think
the ACLU isapadlitica club. Anybody? Okay, weve got
one. How about the Sierra Club? Isthat a politica

club?

MR. MITCHELL: ltis, in part.

MR. GOODMAN: Okay, we've got two. Now,
remember, there are sanctions if you get these wrong,
and we don't have unanimity here a the table. We've
got the Minnesota State Bar Association that cdlsto
renew its members and lobbies the Sate legidature. Is
that apolitical club? Y oung Republicans of a college
campus. Let's see ashow of --

MR. HILE: Do you have asuggestion for how that
part of the definition might be darified?

MR. GOODMAN: Yes, | do. | think when we're
talking about advocacy groups of fully protected speech,
and you have to examinethat. And | don't think you can
exempt the group, | think you have to exempt the speech.
And | think -- I'm not making this up, | don't think we
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get to invent this here a the table or the FTC getsto
dart over like were a some kind of Constitutional
Convention.

We're talking about fully protected speech,
noncommercia speech, and there are rules about that
that are already laid down by the Supreme Court in the
First Amendment, and we have to respect those rules.
And those rules say that you don't get to exempt certain
speakers, you don't get to exempt the Catholic Church,

or the Methodists. Y ou can -- you have to dedl with
what they're saying.

For example, they could be sdlling surplus
classroom equipment in acommercia way. And you can
regulate that. If the National Abortion Rights League
wantsto cdl in favor of pro-choice, they should have
the same playing fidd and the same rules as the
Catholic Church caling againgt abortion. Those rules
have to be the same. And it's protected by the First
Amendment.

Whatever the rules are, whatever they are, they
have to be the same for both groups, number one. And
number two, they have to respect the free speech
restrictions. That isto say, you have to respect the
First Amendment on these. And as presently condtituted,
| don't think they do. | think you used the word
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burdensome in the question, but it's more than
burdensome.

MR. HILE: Jary?

MR. CERASALE: Thank you, Jarry Cerasde, Direct
Marketing Association.

| think, you know, as we said in our comments,
we think that there are -- you recognize, the FTC
recognizes and notices the Firs Amendment problem by
number 2 in the definition of sub 2, exempting rdigious
organizations. Wethink that the -- therésa First
Amendment problem Straight off.

MR. HILE: WEell dipulate that there are First
Amendment issues here, for sure.

MR. CERASALE: And | do warnt to reiterate that |
think a definition of the IRS definition consgently
within government, | think even the Postd Servicetries
to follow the IRS definitions, that that would probably
be less confusing within the community itsdlf, within
the non-profit community itsdf.

I'll dsojust raise, | don't straight off,
looking & the PATRIOT Act, in defining charitable
contributions, | don't see anything that would grant the
ability to exempt any charity to you.

MR. HILE: Micheel?

MR. CALLAN: Wédl, | would certainly not
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recommend that religious organizations or politica
groups or any others that are subject to fully protected
speech would be subject to the requirements of the
amendments. Like Mr. Goodman, | don't understand how
you can make the digtinction between political groups or
religious groups, and in our case, non-profit
organizations. That to me puts vaue over freedom of
religious speech over other types of speech, which the
Supreme Court has repeatedly said that it's contrary to
the First Amendment and | hope that the FTC would be
senstive to that and act accordingly by exempting that
type of activity completely from the TSR.

MR. HILE: Tyler, your tent isup.

MR. PROCHNOW: Yes. I think on behdf of the
ATA, wewould probably support the idea of changing the
definition to conform with the IRS definition, but if
you chose not to do that or were choosing to continue
with this definition and tinker with it, in discusson
with our members, | can't see any way that you could
continue to include the "other thing of value' in this
definition and have this be any way workable.

We've heard from our consumer advocates
pandigs for the last two days how the time getting up
to go to the phone is valuable, | mean, everybody'stime
isvauable, and you would be talking about covering
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every cal out there asking somebody to use their time
to do something, whether it was the time to lobby their
date legidature on behdf of aparticular issue, if
you asked them to come down and help stuff envelopes,
you've taken a-- such a broad definition when you use
that term, "other thing of value," that | can't see how
it could possibly work.

MR. HILE: Can you suggest what we might do in
light of the fact that the PATRIOT Act uses that phrase,
it amends the definition of telemarketing to include a
charitable contribution, donation or gift of money or
any other thing of value. So that the breadth of this
definition redly is based on the PATRIOT Act. |
entertain any suggestion that you might have, what we
could do about the PATRIOT Act.

MR. CERASALE: To avoid thetimeitem, | don't
know if it avoids the seeking blood item, which is
there, but you could try and go to, you know, red
property, persond property, and intangible persona
property as athing of vaue, not -- and that would
excludetime. | don't know --

MS. MAEHARA: What about blood?

MR. CERASALE: | don't know how blood is
defined, | guess that's a persona property.

MS. MAEHARA: Isntit athing of worth?
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MR. CERASALE: | don't know how to get around
that one. I'll leave to that other better minds here at
the table.

MR. MITCHELL: Just one brief point. | dont
think tinkering with the definition solves the
congtitutional problem that you recognized with respect
to what the federa government here proposed to do,
which is encumber certain nonprofits and not encumber
others. Thereisno rational bassfor thet, thereis

nothing in the PATRIOT Act that suggeststhet the FTC is
authorized to do that. There are anumber of cases
which say it'simproper.

And so theway to solve thisisto exempt al
nonprofits. Now look at your video display, out in the
hall and over there, Tdlemarketing Sdes Rule, we're
here to talk about non-profit organizations. Clearly
the U.S. PATRIOT Adt, it'slegidative history. Senator
McConnell who sponsored it made it very, very, very
clear, he never intended for the FTC to promulgate a
rule that applied to non-profit organizations. Thank
you.

MR. HILE: Does anybody ese have anything on
theseissues, on the PATRIOT Act changes?

Tyler?

MR. PROCHNOW: I'm sorry, I'm through.
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MR. HILE: Hlliot?

MR. BURG: | just wanted to add that I've been
informed that the Virginia code has an explicit
exemption of blood from the definition of "thing of
value" so it can be done.

MR. HILE: Katie, do you want to take this? |

think werre finished with this.
MR. GOODMAN: Wéel, I had one comment.
MR. HILE: Okay.
MR. GOODMAN: | hope thisisn't redundant.

MR. HILE: | hope s0, too, you made your point
and we have the written comments and we are aware that
there are First Amendment issues here.

MR. GOODMAN: Wadll, it's more than First
Amendmen.

MR. HILE: But we do want to give you plenty of
time to say what you want to say.

MR. GOODMAN: Cut me off if you want, | think
thisisvduable. 1've only seen two purposes for this
regulation, one is the privacy of consumers, thet is
their freedom from annoyance, and the second isthe
antifraud, and | think besides the congtitutional
issues, the Firt Amendment issues, we haveto try to
Oet, cover, somehow, the governmentd interest, and if
you're going to regulate and apply this to nonprofits, |
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have to see how that somehow enhances privacy and
protects fraud.
MR. HILE: Areyou taking about thewhole rule,
or just the do-not-cal part?
MR. GOODMAN: Thewholerule.
MR. HILE: What do you think the PATRIOT Act
did?
MR. GOODMAN: Weél, that's agood question. It
tried to -- it tried to gpply the antifraud provisons
of telemarketing to charities. Andin trying to do o,
it ran into condtitutional quagmire, but remember, that
people who represent themsalves to be charities already
promptly disclose who they are, and so requiring that
they disclose promptly who they areis -- does nothing
to enhance the fraud, antifraud provisons.
Also, for my client's groups, the Organic
Consumers Association, nobody calls up and says I'm from
the Organic Consumers Association, please donate money.
They're going to pick the Make-A-Wish people, they're
not going to pick Organic Consumers that nobody has ever
heard of. They're not going to pick the small
antizoning type groups that I'm talking about. And it
seems to methat aslong as the rule picks up
everything, it runs not only into congtitutiond
problems, because of the First Amendment, it runsinto
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just being rationde problems; it runs into due process
problems.

MR. MITCHELL: Allen, could | just follow up on

your good question as to what the U.S. PATRIOT Act was

redly intended to do?

MR. HILE: Please keep it brief.

MR. MITCHELL: With respect to the subject
matter that we're here to talk about. It saysit right
in the first sentence of the proposed amendment, or the
PATRIOT Act saysthat the salesrule shdl address
fraudulent charitable solicitations. That'swhét it
says.

Now, later it says when you talk about abusive
practices, you have arule which says identify the
purpose of the charity and identify who you are, but the
target of the U.S. PATRIOT Act isthat, fraudulent
charitable solicitations.

Senator McConnell says 15 times in the one page
of The Congressona Record, were trying to fight these
bogus charitable organizations who are trying to raise
funds fraudulently. He's not talking about these
legitimate nonprofits, MADD, Mothers Against Drunk
Driving, who uses a professona solicitor to raise
funds because they made a free market decision that it's
more efficient and more effective to do it that way.
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So, | think the FTC should back off, it should
go right to what your title is, Tdemarketing Sdes
Rule, it has nothing to do with non-profit organizations
that operate legitimately and nonfraudulently.
Y ou know, while we're on this, thiswill be my
last time, | promiseyou. Some of uswho are old enough
to remember in the mid-seventies, the FTC proposed a
kid-vid rule, | don't know if anybody --
MR. HILE: Let'snot go into that, that's too
far afidd.
MR. MITCHELL: Thisismy last sentence, I'm
going to just finish here. It was popular initidly,
but when it was subjected to sunlight and it had the
kind of scrutiny we're giving here today, the FTC had
the good judgment to back away fromit. And | submit
that's what they should do here with respect to
nonprofits.
MR. HILE: Michad, did you have something?
MR. CALLAN: A couple of brief commentsthat |
would like to share mainly on behaf of my client base.
And it's not a condtitutional subject, it hasto do with
the very practica impacts that the do-not-cdl registry
would have on them and there are red and immediate
concerns that in some cases have to do with even their
very survival. They, aswe, expect that if the nationa
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do-not-recall registry isimplemented and it does apply
to fundraising on behdf of nonprofits and fundraisers
on behdf of nonprofits, a significant number of people
aregoingto opt intoit. And | think the FTC's
estimate is 40 percent, we think that may even be
conservative based on some of our experiencesin other
States.
If you diminate 40 percent of the potentia
donor base from a non-profit activity here, that's going
to have a devagtating impact on what we're going to be
ableto bring in on their behdf, and the message we're
going to be able to circulate on their behdf. And not
only that, the rule asit's presently condtituted, the
problem is compounded by the fact that we're not even
going to be able to cal prior supporters of these
organizations, perhaps even long-time supporters, if
their name appears on that do-not-cal list.

Again, the economic impact, the redistic impact
in terms of getting across their messagesisvery
impairing, and these groups are going to have to cut
back their programsif thisisin place, in some cases,
they're going to have to perhaps even cease existence.

So, | want you to understand that the
implications of this proposd are very, very
far-reaching and detrimenta to the non-profit
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community, especialy smdl charities.
MR. HILE: | seetentsup down there, are they
just residud or is there some other comment?
MS. MAEHARA: Wél, it does--
MS. HARRINGTON: Y our tent is up, would you put
your tent down.
MR. MITCHELL: I'm sorry, it's not redly my
tent.
MS. MAEHARA: My comments do addressthe
do-not-call issue, but if that is premature, | will hold
my comments. Weve jumped to there, so I'm just asking
aquestion.

MR. HILE: Wadll, actudly, do-not-cal wason
the first day, but if you have something you want to
say, go ahead.

MS. MAEHARA: Wél, and | do know that you have
covered the subject, but certainly from AFP's
perspective, we are very troubled by the do-not-call
ligt, for many of the reasons that this gentleman has
dready articulated very well. Particularly because it
does -- it does cregte an uneven playing field for
organizations who don't use professiona solicitors
to -- or telemarketing firms to those that use their
in-house volunteer corps. And | don't think the intent
of the legidation was to inhibit charitable
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contributions or philanthropy, and so we are troubled by
the do-not-call lit, but | will hold my comments.

MR. HILE: What do you do now when a consumer
says don't cal me anymore?

MS. MAEHARA: Wédll, our organization -- the
members of our organization are required, every year, a
least every year, to give their donors the option to opt
out of any solicitation cals, or any recognition of
ther giving. Many organizations do that many more
times during the year, some do it in every type of

publication or information that goes out to their donors
and prospective donors. So, that isin what we call,

it's proactive. We go -- we ask for our membersto do
that right up front.

MS. HARRINGTON: But what do you do when you
cal someone and they say please don't cal me anymore?

MS. MAEHARA: Then they come off thelis.
Absolutdly.

MS. HARRINGTON: Thomas, do you have something

that's not in your comments? | think we're having alot
of repetition with what's been submitted, and thereis
no greater weight given to comments that are repeated.
S0 --
MR. GOODMAN: Yes, it'saquestion. My -- this
is Tom Goodman, again, and | don't mean to be
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repetitive, but my question is, | don't seethe
difference between an in-house professond cdler,
that's someone who's hired to call on behdf of the
charity, or an advocacy group, and afor-profit center
where they hire the same type of peopleto doit. Tome
it's like the difference between having a copier
In-house and going out to some copy shop, Kinko's or
whatever, and hiring somebody who has acopier. And to
me, | would like to hear someone identify why therésa
difference, or why oneis regulated and the other isnt.
They're both paid.

MS. HARRINGTON: Okay, that concern is noted.

Madlory?

MR. DUNCAN: Just very briefly, because some of
these participants were not here on thefirst day. | do
think this underscores the need for the established
bus ness relationship issue that we discussed before,
obvioudy it would have to be expanded to establish a
participant or contributor relationship as well.

MS. MAEHARA: Can | just make one other point?
Many organizations, particularly universities, use
studentsto cal. They are not, most often, paid. So,
these are volunteers who are actudly doing cdling, and
S0 many organizations, particularly educationa
ingtitutions, use students, student volunteers as
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cdlers. Andthey'revery effective. But | don't
believe these regulationsin this Stuation would gpply
inthat ingtance. As| understand it.

MS. HARRINGTON: Okay. | think we're finished
with this discusson. We will resume as scheduled at
1:30 to pick up on prison-based telemarketing. Enjoy
your break and we'll seeyou at 1:30.

(Whereupon, at 12:00 p.m., alunch recess was

taken.)
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AFTERNOON SESSION
(1:40 p.m.)

MR. GOODMAN: We're going to get started. I'm
Michad Goodman with the FTC and this pand is entitled
Prison-Based Telemarketing. Why don't we go around and
if you're new you can say your name and alittle bit
about the organization and if you want to add a sentence
about prisoner telemarketing, go ahead and do so, but
just a sentence.

Well gart with the first new person might be
Mr. Worsham.

MR. WORSHAM: Mg?

MR. GOODMAN: Yes.

MR. WORSHAM: I'm Michael Worsham, I'm a
consumer and environmentd attorney in Maryland, and |
guess to give you one sentence basicaly saying thet |
am opposed to prison-based telemarketing. | do have
a--

MR. GOODMAN: Make sure --

MS. HARRINGTON: Sound room, can we get some
sound on the mike?

MR. GOODMAN: There seems to be no one over
there.

MR. WORSHAM: Can you hear me now?

MS. HARRINGTON: No.
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MR. WORSHAM: Isthisworking now? I'm Michadl
Worsham and I'm a.consumer environmental attorney in
Maryland. I'm opposed to the prison-based telemarketing
concept. | have ahand-out that | would like to
digtribute s0 that everyone on this pand hasit. It
has basicaly my position and it has attached to it a
letter from then-Governor George Bush of Texasto April
Jordon, she gave me permission aslong as | blocked out
her address to distribute this, and it has a statement
of George Bush on inmate access to persona information.

So, | will digtribute that around.

MR. GOODMAN: Okay, yes. Well keep on with the

introductions.

MR. FAULKNER: My nameisMichag Faulkner, I'm

senior vice president of Direct Marketing Association,
and | would just like to say that as our association is
aconsensus of our members that we believe that thisis
adate issue and that if it's appropriate for the

dates to determine whether or not the telemarketing
should be conducted by prison-based marketers, then it
should be used for that.

MR. PETERSIK: My nameis Tom Petersik, |
represent Citizens United for Rehabilitation of Errants.
We are a grass roots organization representing inmates
and their families, and obvioudy we very much support
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inmates being able to work and succeed in the
telemarketing industry.

MR. GOODMAN: And it looks like it's veterans
for the rest of the table.

Having done just an informd survey of my family
members, alot of people | think are unfamiliar that
prisoners are involved at dl in telemarketing. So, |
think that it would be useful to hear from one or two of
the advocates of prisoner telemarketing to provide some
history, some background, some scope on this practice so
that were dl drawing on the same information. But try
to build upon what was dready covered in your written
comment with some new information.

And for the new people, when you want to speek,
you put your name tent on its Sde and then I'll know
whento cdl onyou. Yes, Sr?

MR. PETERSIK: It sounded like | was being
invited to speak. 1'm not an expert on inmate
telemarketing, but we know that for a number of decades
now, and I'm thinking back to the Transworld Airlines
and Best Western Hotels and so forth, that inmates have
been involved in tlemarketing in a number of sates for
pretty much the gamut of tdemarketing activities, and
it's been -- the part that I'm familiar with is called
PIE, Prison Industry Enhancement Program, in which
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inmates have an opportunity to work in open market jobs,
and in exchange for that, they have obligationsto
reimburse the taxpayer, to reimburse victims and to pay
child and family support in addition to money for
themsdlves.

There's probably no better and less tapped
opportunity for participation in the legd |abor force
or for reducing crime than alowing people who have been
offendersin theillega labor force to become honest
and legad members of the community. And the PIE program
and other programs are working very hard to find
occasions where persons who are incarcerated can become
hard-working, responsble citizens. And | think
telemarketing needs to be seen in the context both of
meeting the socid priorities of reducing crime and
reducing poverty and economic growth, and also in terms
of the importance of these people being participants for
the sake of their own families.

There are more minor unsupported children of
inmates in this country than there are inmates, dso
looking at other people around the table, a Sgnificant
contributor to poverty in this country, the femae
household to poverty and the elderly to poverty isthe
burden of caring for the children of inmates. So, the
need to be employed is particularly critica for not
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only inmates but for many other populations.

MR. GOODMAN: Thomas, your comment and then your

statements on the record here, | think are generd to
inmate employment programs generdly, and not to
telemarketing specifically, what can you say about the
practice of telemarketing specificaly and the
advantages that it provides?
MR. PETERSIK: The key advantage for
telemarketing is that -- that the correctiona
indtitution does not have to import lots of capita
equipment, people don't haveto flow in and out, it's
very easy to st up telemarketing centersinside
correctional ingtitutions, so it becomes an advantageous
kind of industry for that location.
Also, other comparative advantages, | think,
that are offered by correctiona ingtitutions are the
very detailed screening of employee applicants, needless
to say we know alot about those applicants, so we can
screen them very well. We get excdllent workers, the
turnover rates are | believe much lower, so far aswe
can tdl, in correctiond settings. The security and
the control over the movement of information is much
tighter in a correctiond inditution than it is
elsewhere.
o, there are, | think, tremendous comparative
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advantages insde those locations.

MR. GOODMAN: | am not picking on you, but | may
cal you out more often than has happened earlier,
because | think you may be the one person on the pand
specificaly advocating the practice. So, don't fedl
badgered or anything.

MR. PETERSIK: Thank you.

MR. GOODMAN: Along thoselines, | have another

© 0O N oo o B~ W N P

question for you.
MR. PETERSIK: Okay. But | don't fed badgered.
11 MR. GOODMAN: If you could just say alittle bit

=
o

12 about the other employment opportunities that are
13 available besdes tdlemarketing to provide some context
14 for it, how important that one practice isfor the
15 employment programs.
16 MR. PETERSIK: | believe of -- well, there are
17 about two million inmatesin this country at Sate,
18 federd and local levels, about one million in state
19 prisons, 250,000 or so in federd and therest in loca
20 jalils, but of those, only about 4,000 persons are
21 involved in open market activities at dl, and | believe
22 the telemarketing component of that, | stand to be
23 corrected, isafew hundred of that, | think about 350,
24 if I'm not mistaken.
25 o, it's certainly asgnificant subset, if | am
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counting everything in the right categories, correctly.
The other work thet is done is primarily in assembly
work, like furniture assembly, light assembly of various
sorts, textiles also tends to be amgjor part of the
work, and then it's a smattering of other things.

Any other detail that you want?

MR. GOODMAN: Does tdemarketing specificaly
provide advantages to prisoners that those other
opportunities do not provide?

MR. PETERSIK: I'm not certain that
telemarketing offers -- there are obvioudy some
differencesin the characteristics of the work itslf,
but | think the main opportunity -- there are so few
opportunities to have ajob in a correctional
ingtitution at al, that the biggest opportunities for
this and the others are the opportunity to support one's
sdf and to support one's family.

When you think about there are huge in-flows of
money from poor families to inmates and when they're
working in telemarketing or other industries, therésa
flow in the opposite direction, so that's a huge
advantage. Many of them have the opportunity to earn

far more than minimum wage in tdemarketing. Tha makes

adgnificant difference for thisindustry over others.
They have a chance to be entrepreneurid, which | think
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isawonderful opportunity that may not comein others.

Most of the work that | observe tends to be very
entry-level work with not awhole lot of credtivity
involved and | think telemarketing certainly offers
chalengesto people in those areas. | can go on with
some other things, but they're common rather than
unique.

MR. GOODMAN: Wédll, | believe weve been joined
by someone else, why don't you introduce yourself and
give us an idea about your organization position on
this.

MR. ROSTAD: My nameis Knut Rostad with the
Enterprise Prison Ingtitute. We are aresearch and
consulting group involved in prison work programs. Our
concern as it has to do with what's on the agenda today
is the unauthorized or overregulation of prison-based
telemarketing or the ingppropriate regulation of
prison-based telemarketing. So, that's why were here.

MR. GOODMAN: And theway to sgna you would
like to spesk isether I'll call onyou and look at you
or you will put your name tag or table tent up on its
sde. Yes, that would be fine.

Just to mix it up alittle bit, | would like to
throw a question at the telemarketing industry people to
say alittle bit about their position here and then |
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imagine there will be somefollow-up. So, if an

indusiry rep could chime in here, that would be good.
Art?
MR. CONWAY: Art Conway, Did America

| was going through the NPR, and it came down to

the nationa do-not-call regidiry, the statement was

made, a pattern of unsolicited telephone calls which the
reasonable consumer would consider coercive or abusive.
Now, | don't think it's a stretch for the average person
to believe that the -- that the reasonable consumer out
there is going to find -- the reasonable consumer would
find -- | don't think it's a stretch that the reasonable
consumer would find being called by a prisoner ina
penitentiary, that the reasonable consumer would find
that abusive.
Abusivein the sense of that thereé'sa
conversation going on with a prisoner whom that consumer
does not know is a prisoner and who has access to
persond data, perhaps telephone numbers, certainly the
name. 1've got to believe that the reasonable consumer
isgoing to find that abusve. And that'sa
judtification for National Do-Not-Call Regidtry, | think
this goes beyond that, and if the FTC can find grounds
to create a National Do-Not-Call Registry under the
abusive or coercive, then | dearly think they can find
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grounds for this telemarketing practice to be abusive

and coercive and therefore ban it.

MR. GOODMAN: Isyour position on this outbound

cdling only or inbound and outbound caling?

MR. CONWAY: My position on thiswould be
inbound and outbound. 1 think if youretaking to a
prisoner, you have the right to know you're talking to a
prisoner. And I think that -- | don't want a prisoner
cdling my home, nor do | think the industry wants to

have this type of practice, which a reasonable consumer
is going to find beyond abusive, just shouldn't be done.
| don't think telemarketing needs this kind of practice.

As Michad Worsham is going to point out, it's
got to -- we probably don't have the greatest reputation
out there, |1 don't think this enhances that reputation.

MR. GOODMAN: Michad?

MR. FAULKNER: Just to restate that we think
it's astate issue, but the states could control the
practice just by not dlowing it to be apractice. So,
it would handle the issues that Art is talking about,
and dedl with concerns over the practice as whether it's
being done according to the guiddines of, for example,
the industry practices. | don't know thisto be afact,
but you said that equipment and technology that is
available could be brought in to do the calls, but in a
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traditiona direct marketing environment, therés a
supervisor for every four to ten calers. So, issues
like would their supervisor be avallable, arethe calls
monitored, are records kept, and would they follow the
same -- would they be required to follow the same
guiddines that our members have to follow in terms of
recordkeeping and so forth.

MR. GOODMAN: Knut?

MR. ROSTAD: | would like to go back to Art's
comment about abusive activity. | think intermsof a
reading of what the -- of what the regulations require
and put that in context for what is on the record, which
has been submitted to the record, | think it's clear
that we haven't even come close to reaching the
definition or that threshold in terms of -- in terms of
abusive conduct.

Now, you may have alot of other definitions for
it, but in terms of the -- in terms of the lega
definition, | don't think we even come close to thét.
And if you want to move away from that concept to the
farness andyss, | would say the same thing, that
again, based on what's been submitted to on the record,
we don't even come close to meeting each of those
thresholds.

Now, in terms of the second comment, and
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changing subjects here alittle bit, regarding the
precautionary measures that arein placein these
prison-based telemarketing operations, as we've
submitted on the record, | think if you look at the
extent of the precautions, they meet or in some cases
probably exceed the types of precautions that we seein
the civilian 9de, so to spesk.

So, | think in terms of those precautions, |
think they're already there and that's been made a part

of the record.

Thank you.

MR. GOODMAN: Elissa?

MS. MYERS. Excuse me, ElissaMeyers, ERA.

ERA neither advocates nor -- it doesn't advocate
in one direction or the other on the issue but closdy
follows the DMA view, but | wanted to make the small
point that | think thisissue, again, illugrates the
importance of the harmonization of public policy between
the federal government and the states.

It'sincumbent on American businessto use the
mogt efficient, cost efficient and efficient |abor force
avalableto it, and a company that's torn between an
acceptable public policy on adtate level as evidenced
by the state's operation of the prisons, and afederal
policy that frovns on it is put in something of an
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untenable position with its sockholders.

And | couldn't help but make the point while |
have the microphone quickly to following the discusson
this morning, | was thinking how many disadvantaged
people would benefit from the great work of the
charities whose rights we were concerned abouit this
morning are employed by telemarketers. It'safield
that is particularly accessible to people who are
physically disadvantaged in prison or esewhere.

MR. GOODMAN: Katie?

MS. HARRINGTON-MCcBRIDE: | have aquestion about

scope that perhaps Thomas could answer for us. If you
were suggesting that there might be that 350 individuals
incarcerated in the United States who are participating
right now in tdlemarketing sdes, do you have any
further data on whether they are in sate or federa
prison?

MR. PETERSIK: Do you have any more detail on
that? Because| don'.

MR. ROSTAD: Tom'sesimateisvery closeto
ours. When we were preparing for this, we did an
estimate of 300 in the states. To my knowledge, right
now, | don't believe that there's asingle one a the
federd leve involved in this. So, it's300 in the
Sates that are working in acommercid telemarketing
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environment. Which, in fact, tiesinto what we are
suggesting in terms of keeping this a state issue, as
was suggested down here just alittle while ago.

And making note, as the Commission aready has,
that the states have been active, as part of the record
dready, in providing guiddines for these activities.

MS. HARRINGTON-McBRIDE: So, just 300
individuas?

MR. ROSTAD: That isour estimate. That areon
the commercial Sde. Therearemore, as| -- ashas
already been noted in the record, on the -- that work
through the government agency sde. Such as, aswas
noted on the record, many states have their -- have the
tourist bureau calls handled through -- through these
systems.

If I could just make one other quick comment in
response to another comment down there, in terms of the
consumer's reaction to this, | would suggest that you go
back and you -- you look at the record over ten yearsin
the state of New Jersey, does anybody come from the
state of New Jersey here? Two responses.

More importantly, has anybody called the tourist
bureau in the state of New Jersey? Thetourist bureau's
cdls go into awomen's prison, they are handled by the
maximum security unit, it's been going on for ten years
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in New Jersey. What isinteresting to me as it reates
to this point down here earlier, isthat every year or
two, the state proactively bringsin the media, they
invite al the mediato comein, take alook at it, see
what's happening. They have aflourish of Sories.

If you happened to be watching Jay Leno last
September, Jay Leno got ahold of this, so it went beyond
the gtate of New Jersey and was on his show for severa
days. The point of the story to meisthat thereis

a-- and this may not seem -- this may not sort of sound
right, but there seemsto be a certain leve of

tolerance for this, and | know it's different from
outbound telemarketing, | understand that, but | think
what exhibits, thereés aleve of tolerance that may

not -- that we may not appreciate by the fact that there
has not been marches on Trenton, legidators have not
been defested for re-election because of this, and

agan, every one or two years, they go through the same

motion. So, | just -- | thought that would be relevant
for the point that was being made.
Thank you.

MR. GOODMAN: In the commentsthat | read on
thistopic on the record, | didn't see universaly
applied standards to these practices. | saw wordslike
many of the programs do this, most do that, and some do
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this, but | didn't see auniversal standard for
screening or for monitoring or for sanctions.
MR. ROSTAD: Let merespond. Like so many other
parts of our public life, we are not asingle
government, we are 50 states, and 50 states take pride
in doing things differently. Thet being sad, let me
a0 sy that there will -- you will seein every sngle
state-run operation that you were to vist, that you
might visit, a certain set of proceduresin terms of how
the inmates are screened, and in terms of what screens
are being used, but even before you get there, and this
| think isakey point in terms of understanding the
redlity of how these come about and how these stay in
operation, because there was an obvious recognition of
the politicd senghilities, | will guarantee you thet
there's somebody in the governor's office that knows
what is going on there. | will guarantee you that there
isan informa monitoring going on, because thisis just
the facts of politicd life, and | would argue that,
again, that in some ways, these operations are more
closely monitored than many on the -- in the civilian
world.
MR. GOODMAN: Michagl Worsham?
MR. WORSHAM: Thanks. Hi, Michagl Worsham.
| think one thing that might need to be
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discussed here is how do you define persona
information. Because when the GAO looked at prison work
programs, they did their report in August of 1999, in
the front of the report, they give a definition, and
they stated that of the Bureau of Prisons and the 19
date prisons that | guess they got alot of their
feedback from, out of 1.2 million inmates, about 1,400
had access to persona information as the GAO defined
it, but later on in their report they gave afigure of

about 5,500 in the Bureau of Prisonsin 31 state prisons
had access to names and addresses or telephone numbers
to correctiond industry work programs.

And | think most of the public would consider
name plus address or name plus phone number as persona
information enough to identify them and they would find
that objectionable. And o that's something that if the
Commission is going to consider some parameters on
prison-based telemarketing is how we define the persond
information, because to me, and I've laid out some facts
in my paper, | just think it's unfathomable thet in this
day and age with -- and as the Commission knows, because
it regulatesit, identity theft risng asamgor
problem, to give things like credit card information or
socid security numbers to prisoners.

So, if thelineis drawn back some, it's where
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isit, isit -- can you give out name, or name and phone
number, and that that's an issue that needs to be looked
at.
MR. GOODMAN: Asl| movedong, | just want to
aso rasethe firg question that's on the agenda, so
as you make your comments, you can consider this
question aswdll. Isthe FTC the appropriate agency to
regulate prison-based telemarketing? If not, who, if
anyone, is?
And 0, you can go ahead with your comments, but
a0 if you can address the question would be useful.
MR. ROSTAD: Wédl, just to focus on that
question, | guess there are four points that | would
like to make to suggest that the FTC is not the
appropriate body to regulateit, isit first hasto do
with adiscussion of abusive practices and the -- and
how that drictly and narrowly defined vis-a-vis the
statute, and juxtaposed to what we have on the record in
terms of incidents of misuse, and | think that iskey in
terms of this whole discussion.
Secondly, | would point out that just based on
the -- what is on the record, and I'm glad Michadl
brought up the GAO report, as you know, we submitted
some of that information in our submission aswell, that
in addition to what Michadl pointed out in terms of the
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number of inmates who had access to information, it aso
pointed out that it had searched for misuse and abuse,
it came up with nine incidents over a period of nine
years.

Even though it didn't go back just nine years,
it was made clear to me by a staff person there that
they went back asfar asthey could. They cdled the
atorney generd's offices, they caled dl the
opponents to these programs for assistance in
identifying incidents of misuse. They came up with
nine. Of those nine, only three, as| can determine it,
were of commercid telemarketing instances, so only
three of those nine hypotheticaly could have been
covered by an FTC regulation so to spesk.

S0, | think that is key in terms of who is best
to regulate. And then aso the other point in that GAO
report, it was said clearly thet of dl the -- of the
inmates with access to this information, 93 percent were
working for government agencies, and only seven percent
were working for commercia private entities, which
again | think helps lead to the conclusion that the --
in terms of the FTC's reach on this, it would not be --
it would not be entirdly effectivein terms of the
activity out there.

Findly, | would like -- | would just liketo
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reiterate that the FTC acknowledges that the smilar
risks may occur from telemarketers employed for those
who are outside prison as well, as would those that are
indde prisons. S0, in terms of who, what entity or
what body is best to regulate this based on those
issues, we believe very strongly that the states are the
best entities to regulate this, and | think the record
demondtrates that they take an active interest in doing
0.

MR. GOODMAN: Char and then Thomas.

MS. PAGAR: Yes, Char Pagar for the PMA.

| just wanted to state for the record that we
have not taken a position with respect to the use of
prison-based telemarketers, but | did want to say in
response to this question that it seemsto methat it
makes sense that the states run the prisons and that the
sates would be the right entity to regulate this sort
of activity.

MR. GOODMAN: Thomas?

MR. PETERSIK: Two points, one extending the
point that Knut was making earlier, if one smply looks
at the evidence in front of us, | think afair
conclusion would be that the rate of abuse insde
correctiond inditutionsis equd to or much lessthan
on the outside, given the anecdotal evidence available.
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So, if one's concern were for reducing incidents
of harm, it would appear as though these are superior
places to do work and not inferior ones. That's looking
at the numbers.
Second, with respect to the point that acitizen
would consder hersdf or himsdlf abused if he found
that he or she were contacted by personsincarcerated,
something | think we might al a least take to heart as
policy makersisthat we're kind of a schizophrenic
population. When were looking &t prisoners whom we
don't know, then we may tend to fed that way, but when
it's our daughter or our son or the kid up the stre<t,
and | think that most of usfind that even though our
own households might not have been affected, you don't
have to go many households away, no matter how wedthy a
community in which you live in, and you will find
someone in your family or in your neighborhood who ison
the other sde of that wal, and then were dl saying
we ought to do something for that person, we ought not
just let them gt there.
So, | think we have to think about who those
people are on the other side of that wall and think
about whether we're being abused or not.
MR. GOODMAN: Art?
MR. CONWAY: Thinking about the way the FTC
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needsto do this, thisisclearly apracticein
telemarketing, using prisoners to make outbound calls,
and I'll stay on the outbound side, that's a practice
that's taking place in tedlemarketing.

So, now, the FTC adminigters the telemarketing
sdesrule, and that has to do with practicesin
outbound telemarketing, aswell as inbound
telemarketing. | contend that a reasonable consumer
would find it abusive that his name and phone number are
given to a prisoner and that prisoner is alowed to call

into his household, talk to himsdlf, or members of his
family.

| think -- | don't believeit'sastretch to
come to that conclusion that the average American out
there, the average American consumer would find that
abusive as somebody that's alowing a prisoner to cdl
into the household, and therefore | think the FTC has
the right, given the telemarketing sdesrule, hasthe
right to look at this practice and say is areasonable
consumer going to find this practice abusive.

And | don't think you can cometo any other
conclusion other than that the reasonable consumer and
the average American out there would find this abusive,
and therefore given the fact that the TSR, you can say
that this practice isbanned. | think you have the
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authority to do that.
That'swhat struck me when | read thisin

context of the Nationad Do-Not-Cal Registry, then | get
to the back and see you took a pass card on the prisoner
in telemarketing and | said, whoa, wait a second, this

IS -- you can't take a pass card on prisoner
telemarketing and yet have dl this explanation of why
you are going to go to the Nationd Do-Not-Cdl
Regidry. That just hit melike aton of bricks. It

doesn't make sense. Y ou're going to address National
Do-Not-Cdl Registry, how can you take the pass card on
prisoner telemarketing?

MR. GOODMAN: I'm curiousto hear from the NAAG
representatives, whether there's any state enforcement
experience or any other comments on thisissue.

MR. BURG: Elliot Burg for NAAG.

We have no comment in our comments on prisoner
telemarketing, and redly don't have a pogition to
relate here, but | did want to share one possible route
of solution here based on some Sate-initiated prisoner
use in telemarketing, and that's in the governmenta
context.

In Vermont, for example, | understand that
therés alimited use of prisonersto provide
information when people cdl in to our State motor
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vehicles department. The prisoners are used to smply
read from a script, somebody calls in and wants to know
how to register avehicle, they have a prepared
description. But before the consumer is put through to
the inmate, apparently there is some kind of automated
message that informs the consumer that that's whom he or
sheisgoing to be speaking to, and it seems to me that
if the Commission is concerned about the privacy issues
here, aswas just reated, that it may be that if
there's reluctance to endorse an outer ban, then the
other method isto require some kind of automated
disclosure, for example in inbound upsdlls.
So, outbound telemarketing it's pretty difficult
to do, you can't start a conversation with arecorded
message, but you could concelvably do it on upsdls.
Thisisnot aproposd from NAAG, but it just occursto
me that that would be alogica way of honing consumer
privecy if you didn't want to go al the way to a ban.
MR. GOODMAN: | would like to hear from Knut,
and aso regardless of your comment, also address the
idea of adisclosure as an dternative to a ban.
MR. ROSTAD: Thank you.
Let mejust suggest right up front, that in
terms of the nature of the disclosure that's being
suggested right here, what you've got is a paradox.
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What you would be doing is addressing the state-run
operations as you -- as was suggested here, that you --
that the FTC does not have the jurisdiction over it, and
you would not be addressing the outbound commercia
telemarketing operations which you do have potentia
jurisdiction over.
S0, in terms of that -- in terms of that

disclosure, or in terms of that method, | don't see how
that worksvery well. Butintermsof just a--in
terms of just asmple principle in terms of disclosure,

| think the basic difficulty isthat you're not going to

be achieving the results you want because the access to

the information is dready going to be there for the

inmate. It'saready on the screen, or it's aready on

the -- on the card.

So, if the god isto -- isto not dlow -- not
alow inmates to have access to this information,
vis-avis a nondisclosure practice, | just don't think
that -- | just don't think that works.

MR. GOODMAN: Isthere any prisoner
telemarketing that does go on or that could go on that
does not involve identifying information about consumers
being presented to the prisoners?

THE WITNESS: Wéll, aswasit Mark at the other
end of the table that was making the distinction that
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the GAO made about the different types of information,
persond information on the one hand, which include what
you might have on a driver'slicense, or Medicaid form,
which the states are operating on, versus what | cdl
market information, which might be aname and an
address.

o, if the question is whether these outbound
telemarketing operations could operate without the
inmate seeing that -- any of that information, | guess

| -- from atechnica point of view, I'm not the best
person to speak to in terms of the equipment and the
technology out there. I've never heard of it being
done, and | will go back to what | said before, that
given the environments in which were working in in the
dates, if it were available at a price that doesn't
prohibit it, | would be most assured that it would be
out there in operation.

MR. GOODMAN: Thomas?

MR. PETERSIK: Two quick remarks. | happened to

be in Cdiforniaafew years ago when anincident in a

correctiond ingtitution broke, it broke in the Los

Angeles Timesand it got alot of coverage. Two things

about it. Oneisthat Knut mentioned earlier, it was

amazing to see everybody from the governor's office on

down jumping that they dedl with that. So, they get
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tremendous amounts of attention from the political chain
of command.
Second of all, they began then to -- through
this reservation center -- to announce who they were,
and over the 48 hours that | happened to be there to
track it, they had one customer object, and thiswas a
TWA resarvation center, they were getting lots of
reservations a that time, and that one consumer aso
completed the transaction.
S0, I'm not certain, | think most people are
looking forward to good service and the work being done
for them, and that's the most important thing for them.
I'm not sure that they aways fed they're being abused.
MR. GOODMAN: Y our feding by the prisoner that
hello, Mr. Jones, I'm a prisoner, | want to sell you
something, that wouldn't be -- well, 1 think it may be
cdled akill message or sort of an end the cdl type
scenario.
MR. PETERSIK: | am certainly not advocating
disclosure unless asked, but that instance, at least,
the consumers who were told it didn't stop their
transactions, it continued.
MR. GOODMAN: Isthere apolicy that you know of
that prisoners are to answer in the affirmative when
they are asked by the consumers, are you a prisoner?
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MR. PETERSIK: | don't know of apolicy, but the
one case that I'm aware of separate from where I'm
talking about, their instruction was to acknowledge when
asked.
MR. GOODMAN: Art?
MR. CONWAY': Thedisclosure on inbound is an
entirdy different story than the disclosure on
outbound. If you could disclose inbound, the customer
cdlsin, they havent given their name, they havent
given any information, they know they're talking to a
prisoner, that's one -- that's one scenario. On
outbound, thisis every program we do, you're going to
have persond information in front of a salesman.
And s0 you take prisoner telemarketing and you
cal up on an outbound cal and say, hi, I'm so and 0,
I'm an inmate in wherever, and | would like to sdll you
something. It'stoo late at that point. The name, the
address and everything isthere, in front of that
person. Before the consumer has agreed in this case
would agree to take that phone call.
So, on an outbound side, look, | don't care,
keep doing it on an inbound side for the tourist center,
I'm talking about cdls placed into a household where
unbeknowngt to that consumer in that household, that
cal isbeing handled by a prisoner. | just think that
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that -- that the average consumer is going to find that
an abusive practice in the way the FTC has used the word
abusive. And | think the FTC can stop outbound
prison-based telemarketing.

MR. GOODMAN: | think the record has your view
of the abusiveness of this practice.

(Laughter.)

MR. GOODMAN: Mike?

MR. FAULKNER: Mike Faulkner, DMA.

To theissue of disclosures of salescals by
prisoners, and incidentdly, thiswould include sdles
cdls by non-prisoners as well, 65 percent of dl
sling activity by telephoneislead generation. So,
if you took the $700 hillion that we claim from your
WEFA study as telephone sales, 65 percent of that number
is lead generation and traffic building where no
persond identifigble information is necessary.

So, on the disclosures on most calls, theré's no
need for that kind of information. | just wanted to
make that point.

MR. GOODMAN: | could use alittle more
information on what you mean by lead generation.

MR. FAULKNER: Okay. Inatota number of
dollars that are committed to direct marketing,
telemarketing sales, about $700 billion, round number,
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65 percent of that is aresult of atwo-step or

three-step sales approach where the sales telephone

marketing call goesto a person, Six out of ten times,

the cal isto generate interest to el in another

medium, or to drive aperson to aretal outlet to buy

the said product or service.

So, the mgority of telemarketing, thereisno
persond identifiable information provided in that cal.

S0, lead generation sets up for afollow-up cal with
maybe the telephone, but sometimes another medium as
well.

MR. ANDERSON: Michad, can | do afollow-up
here? How does that break down between business to
business and business to consumer?

MR. FAULKNER: That's the average between the
two. On the businessto businessSide, it'salittle
higher, it's about 63 percent, on the consumer sdeiit's
about 59 percent. S0, it breaks out about 60 percent
al total.

MR. ANDERSON: And that's dollar volume?

MR. FAULKNER: Doallar volume, yegh.

MS. LEONARD: If | could just follow up, what is
the source of that information? Isthat dl part of the
WEFA?

MR. FAULKNER: The source of that is the Work
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Economic Forecast Annua Impact of Direct Marketing
Study that is produced by WEFA each year.

MR. GOODMAN: Tyler?

MR. PROCHNOW: To your question regarding what
type of information and isit possible to conduct these
type of operations without persona information being
transferred or available to the prisoner, | do not speak
as an expert on this, but | -- for the one prison-based
facility that I'm aware of , the prisoners do not have
access to any information about the person other than

their name. And in some casesit isaname provided to
them at that point. In other cases, they don't have it

up front and the consumer gives their name on the
inbound portion of the call when they call in and then

it follows up on what Michael said on the type of
transaction, the lead is generated from that facility

and then trandferred immediately to a commercid
verification program which is a non-prisoner-based
program where the persond information and any other
marketing information would be provided to the ultimate
sler.

MR. GOODMAN: Allen?

MR. HILE: Onadightly different tack, | would
like to ask Tom and Knut how many companies are involved
in commercid telemarketing in prisons? Number one.

For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



© 00 N O o0 M W N P

NN N NN DN R B P R R R R R R
g & W N P O © 0 N o M W N B O

146

And number two, for the state-run programs, | presume
they have a contractor in most ingtances who runsit for
them, and can you tdl me who does that and how many
companies there are that do that?

MR. ROSTAD: Our current estimate is thet the
300 inmates that are currently employed in the States
represent about ten companies. And typicdly itisa--
itisagndl -- itsasmal shop, and the owner is
very hands-on and will -- he won't have his office
indde there, but he will have his -- have somebody in
there that he hires.

So, it's-- it isrun by the commercia
telemarketing shop.

MR. HILE: Doesthat mean that the average
prison-based phone room has 30 individuas sdling?

MR. ROSTAD: Thirty or less. Because acouple

of those companies may have more than one location. So,

they are -- they are amdl. They are definitdy smdll.
There's no doubt about that.

MR. HILE: And what about the state programs for
answering tourist bureau cdls and stuff like that? I'm
sure the state doesn't have a state employee doing that.

They must have a contractor who takes care of that.

MR. ROSTAD: A contractor, actudly managing the

room?
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MR. HILE: Yeah.
MR. ROSTAD: In most ingtancesthat | am
persondly aware of, it isthe same employer. Itisa
state employee. Yeah, | don't -- | can't think of one
whereit's an outsourced position.

MR. PETERSIK: Usually a corrections employee.

MR. HILE: Thank you.

MR. GOODMAN: Michadl?

MR. WORSHAM: Yeah, | agreethat the FTC does
have the authority to regulate this, but | think maybe
your question was more a should it or isit the best
agency to be doing this as opposed to maybe the Bureau
of Prisons. It sounds like there's -- we heard that
maybe zero is the number of federal systems doing this,
and only 300 in the gtates.

S0, it sounds like were not talking about a
whole lot of people, even though for the reasons | think
announced and I've mentioned in my hand-out, recidivism,
you know, those 300 people could potentialy be 300
people with problems, unless they're given something to
do, and | think that there are multiple options which
the GAO lists where there's not access to personal data
that are available to prisoners.

And | think that one part of the discussion that
| haven't heard yet is about the various redtrictions is
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what -- what kind of limitation would you put -- recent
derallment of the bill in Colorado that because of the
public outreach they didn't want to be called by
essentidly violent criminas, would you limit it to
only nonviolent offenders, and if you did thet, then |
think you would go one more step with what about
nonviolent offenders who have committed crimes that
involve fraud, decelt, forgery, check kiting and an
element of dishonesty, and eventudly makeit to the
point where your pool is pretty small.
That's an agpect that | think if you consider
it, because if the Commission does pass ahill, or
excuse me, aregulation thet essentidly legdizes
prison telemarketing, it's going to get alot more
attention than it is now, because people aren't aware of
it.
| wasn't aware of it, | called atourist board
in Utah and | didn't know, | mean | can't complain
because my name and address are all over my website, but
alot of people are not aware of this, and when therule
comes out, they will be aware of it, privacy groups and
consumer groups will put it up on their website, about
their frequently asked questions about how to avoid
telemarketing, and | think the Commission should be well
aware that it's going to be alot more well known asa
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result of whatever action the Commission takes.
MR. GOODMAN: Thomas?
MR. PETERSIK: A couple of more points. |
assume we are dl sengtive to the issue of persond
information, and that the states are probably best said
to decide who should be screened and they're very
sendtiveto that. Theidea of, say, screening out
violent versus nonviolent sounds reasonable, and it may,
in fact, be reasonable, | think the corrections experts
will tell you that a Sgnificant proportion of people
who are in prison for violent crimes are persons who
killed asignificant other and that's their one violent
event, so that may not necessarily be arule, but |
think that the states would be the best choice for that.
The second point smply isthat while I'm not
proposing anything as a genera statement, I'm aware of
aparticular firm whose outbound calls involve persona
information and the customers are well known to the
cdlers. And soyou -- and it works very well. So, |
just, again, don't know how blanket rules would tend to
work.

MR. GOODMAN: Knut?

MR. ROSTAD: | would like to respond to the
issue of screening dso asit relaesto | guessthe
level of risk or concern that we should have, and | go
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back to the record, and | go back to the value of the
GAO report and the incidents that they would uncover,
and put that front and center in terms of the scope and
the magnitude of the concern that | think we ought to
have, and | dso want usto baanceit in terms of your
second question, | know we're coming to the end here,
your second or third question concerning the costs
versus the bendfits of this,
And | think in terms of the record, | counted
about three incidents that the -- of misuse in terms of
the FTC has brought up, maybe there were a couple of
more that | missed there, and | brought forward the GAO
report which | count three more from their report, so |
have six cases of abuse reaching back at least ten years
on the cost Sde, and that isacost. That isacost.
And then on the benefit Sde, let's go back to
one of these smdll prisons which have these amdl call
centers and in terms of what was mentioned down there
before in terms of the benefit there, but it's more than
the benefit to these 300 individuas, and | think onein
thewes, in fact | madeit part of the record, some
comments from some female inmates in terms of whet this
meant to them.
It's more than what it means to them, because
when you -- because when that job is available, that
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means about half the other women in that prison want --
aso want to get that job. And the upward incentives
that are created by just having those 12 or 14 jobs
there have aripple effect, that affect about half of
the other population. Thisisfundamenta prison
management in terms of using carrots and sticks, and
when you walk into that prison and offer a minimum wage
job in this case, there's nothing e se that they would
rather do.

So, in terms of costs and benefits, the benefits
far exceed the 300 individuas that might have this job
at some point. And that's the point | wanted to make.

Thank you.

MR. GOODMAN: Thomas?

MR. PETERSIK: | noticed that that was the
second point in benefits versus cost, and Knut talked
about the costs. On the benefit Side, | do think that
weve got to recognize the importance of being a
participant in the labor force and what it means for the
economy overdl, and for the communities and for the
families who are there involved, and aso you come up
with your own estimates, we've got about amillion
victims of crime who are not being compensated because
the person who is the offender can't compensate them
because they're not working.
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So, we've got, we think today that about ten to
20 percent of the children on welfare are children who
are unsupported children dueto corrections. So, there
are huge benefits to the economy and to society towards
moving these people towards legal, honest and successful
participation, and would certainly have to be taken into
account.

Thank you.

MR. GOODMAN: Are there gpproaches short of a
ban, such as 100 percent monitoring that would cure the
potentid for abuse while ill dlowing for the
practice to continue?

Knut?

MR. ROSTAD: Wsdll, | guess| would liketo
address that in terms of, you know, cure the abuse.
And, you know, | guess | would like to sart from the
basic premise that unless we are dl going to take our
savings and go down to the bank and put it in aCD at,
what, one percent now, three quarters of a percent, that
we are going to experience some leve of risk in terms
of where we put our money.

Wéll, | would like to suggest that we -- that we
use the same principle here. And thet if were going to
gpproach thisthat we're going to diminate al risk,
then the easiest thing isjust to ban dl tdlemarketing,
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because that way we don't have any risk, but in terms of
bringing it down to, you know, in terms of the hard
facts, | think the record speaks for itself that based
on the procedures and the policies and the world that we
are dedling with inside the prison, weve got avery,
very good record aready of about as few number and
incidents of misuse | think as anybody in thistable
could imagine.
| would like to have asked this -- the folks
around this table a month ago before you might have
looked at our brilliant submisson whether you would
have -- what you would have guessed in terms of what was
on the public record in terms of incidents of misuse,
and | will guess that most people around this table
might be alittle surprised a how little reported
incidentsthere are.

S0, | think we need to keep that in mind as we
go forward.

Thank you.

MR. GOODMAN: Allen?

MR. HILE: | would like to ask the indudtry, is
there -- do you have any idealif the status of being an
ex-offender disqudifies you as a-- for employment asa
telemarketer in most ingances? Would you knowingly
hire somebody who had been in prison?
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MR. CONWAY:: Only if he -- thisis Art Conway,
only if the EEOC made us. And I'm not sure what the
datus of that is. But if somebody puts down on their
gpplication that they were -- that they had -- that they
had been a prisoner, if were alowed not to hire that
person, we're not hiring. | just don't know what the
EEO -- where the EEOC comes down on that.

MR. HILE: Mr. Faulkner, do you have anything to

add?

MR. FAULKNER: No, we've done some research on
the demographics of the telephone workers, but there's
nothing in the research to show how many were prisoners
prior to.

MR. GOODMAN: Michadl?

MR. WORSHAM: Yes, | wanted to respond to
something that Knut Rostad said about there being very
few ingdances. Last night when | was preparing for
this, I went through the issues of prison legal cases
that April Jordon sent me and | was trying to figure out
something to her case and it was describing another
incident and | had to ask her, well, wait a minute,
you're saying about the same time there was another
incident involving another separate family with a15
year old who had been telemarketed by a convict, and she
said, yeah, it was the case, however that person did not
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want to go public, and so | had to sort that out.

April Jordon sought to go public. So, in normal
telemarketing, obvioudy everyone that doesn't like it
doesn't complain. In prison-based situations, perhaps
even more o, people don't want to let, you know, it's
an upsetting issue and Hill is upsetting for April
Jordon. And so the GAO report that whatever the nine

that were in there, you know, | don't think that'sa --

© 0o N O o0 M WON

going to be arepresentative, because like in anything,

10 you know, everybody doesn't complain about that.

11 MR. GOODMAN: | think we're going to give Art
12 thelast word so we can have a quick break before the

13 last session.

14 MR. CONWAY: Okay, just to put thingsin

15 perspective, you said 300, isthat outbound or total?

16 MR. ROSTAD: Totad. Tota commercid.

17 MR. CONWAY: Well, take 300. We employ 10,000

18 salesreps, okay, let's say it's 9,000, so we can do
19 thismathin our head. 300, ten years worth, would be
20 3,000, right? The 300 timesten years, 3,000, were
21 9,000, so we're four -- we have a -- we have asales
22 force out there that's equivaent of four months, four
23 monthsto your ten-year record. Are you following me on
24 this?
25 MR. PETERSIK: No, I'm not.
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MR. CONWAY': Areyou following me?

MR. ROSTAD: Yesah, I'mfollowing you.

MR. CONWAY: Four months. Now, if we had an
April Jordon stuation, that would be unbelievable for
us. We don't see those kind of situations. And
certainly in the last four months, haven't seenitin
thelast four years. Those are bad, bad Stuations. We
don't see those.

S0, to go back on your ten-year record, we can
go back -- you go back ten years with 300, we go back
four months with 9,000, we just don't see those kind of
instances.

MR. ROSTAD: Jus interms of finishing his
comparison, that record did not include just those 300,
there was arecord that also included everybody in the
date. Everybody in the state. So, it's more than 300.
So, in terms of making apples and gpples comparison,
it's not quite the proportions | think you're
suggesting.

MR. GOODMAN: Okay, we're going to stop here,
take maybe a three or four-minute break, and come back
ascloseto 2:30 aspossible.

(Whereupon, there was a brief recessin the

proceedings.)

MS. HARRINGTON-McBRIDE: Wedcome back to those
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of you who are back, and welcome aboard to the rest of
you.

| think this pand will probably be one that

will be alittle bit more diversfied, because dthough
these things are dl exemptions and dike in that way,
esch of the exemptions implicates different interests,

and so we have alot of people at the table who are
probably only here to talk about one of the five
proposed changes, and so we're going to try to structure
thisin such away so that we redlly do stay on topic

that we can move through these in the time remaining.

| am assuming and, please, anyone raise your
tentsif | am incorrect on this, that it would not hurt
any fedingsif wewereto be out alittle early ona
Friday afternoon. So, thereisno point in having
adminigrative inefficiency dday us, soiif it's
content, that's fine, but otherwise well keep it
moving.

The Commission has proposed in its NPRM a
variety of changesto its exemptions provisons, and
what we would like to do is use our agenda as aguide to
go through these pretty much in the order thet they
gopear intherule. So, we will begin by asking whether
the compliance with the do-not-cal, cdler 1D, and what
we term the "threats provison” of the rule for exempt
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sdlers and telemarketers of the three categories,
franchisers, pay-per-cal and those whose sdlesinvolve
aface-to-face transaction, whether that requirement
that there be compliance would be burdensome for
business. So, anyone who is here to speak to that
issue, thet will be what we're going to begin with.

In the interim, to give you aminute to collect
your thoughts and since we have so many new people a
the table, | would like to go around and ask anyone who
was not here at the last session, to introduce
themsalves for the court reporter and for our
edification. If you are new to the table entirely, if
you could tell uswhat provison you are here to
address. We will proceed to the | eft.

Elissa, you were here. Let's see, Rita, were
you here lagt time?

MS. COHEN: Yes.

MR. BOHANNON: Mark Bohannon, | am general
counsdl and senior vice president of public policy for
the Software and Information Industry Association, we
are the principd trade association of the software
developer and information content.

While our comments addressed a number of issues
in the rule, we are primarily here for the last question
of the last pandl of the last day, i.e. web services.
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MS. HARRINGTON-McBRIDE: Stratis?

MR. PRIDGEON: Stratis Pridgeon representing the
American Resort Development Association.

| seem to have lost my card and my name tag, so
but | have been up here before and we are interested in
severd of these issues, including the face-to-face
exemption.

MS. HARRINGTON-McBRIDE: | assume you're not
suggedting it was identity theft.

MR. PRIDGEON: 1 just need them to know who |

MS. HARRINGTON-McBRIDE: Wewill giveyou a
maker at the very lesst. Jeanne or Jeannie Delgado.

MS. DELGADO: Jeanne Delgado, I'm with the
National Association of Redltors, and we're here, I'm
here to talk about specifically the face-to-face
exemption.

MS. HARRINGTON-McBRIDE: Jeff, are you back at
thetable or did | just missyou last time?

MR. KRAMER: I'm back.

MS. HARRINGTON-McBRIDE: Next we have Ron
Pesser for DMA. Ron?

MR. PLESSER: Ron Plesser for DMA.

MS. CARLSON: Lisa Carlson, Funerad Consumers
Alliance, with apiece of candy in my mouth.
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MR. ELVIG: | am Paul Elvig from Sesitle,
Washington, I'm with the International Cemetery and
Funerd Association. I'm aformer regulator of
cemeteriesin our department of licensing and now I'min
the private sector in a private cemetery in the Seettle
area and were here obvioudy interested in the
exemption issue for funera homes and cemeteries, and a
little bit on the issue of advertisement and that nature
asfar as national do-not-call lists are concerned.

MS. HARRINGTON-McBRIDE: Okay.

MR KIVOWITZ: Hi, my nameis Stuart Kivowitz,
athough | go by Sandy, and | am with SBC
Communications, and | am here to express my concern that
the proposed dimination for the business to business
exemption of Internet and web-based services will thwart
the development of new technologies that serve as
critica competitive tools for smal busnesses.

MS. HARRINGTON-McBRIDE: Thank you.

MR. WEBB: My nameis John Webb, | represent the
Direct Sdling Association, obvioudy representing the
direct sdlling industry, Avon, Mary Kay Cosmetics and
obvioudy we are interested in the face-to-face
exemption and the generd meeting exemption.

MR. SUHRKE: My nameisHenry Suhrke, | am here
for the Non-Profit and Charitable Codition and also to
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oppose the business -- the revocation of the
bus ness-to-business exemption for charitable
solicitations.

MR. FREEMAN: I'm Reed Freeman from Collier
Shannon Scott here on behaf of Persona Lega Plans
here to talk primarily about the face-to-face exemption.

MR. BUSSEY: My nameisLen Bussey, | represent
the Y ellow Pages Integrated Media Association, and this

is the association representing the Y ellow Pages

industry, both print and electronic.

My concern is that the proposed change to except
the sdle of Internet website services from the
bus ness-to-busi ness exemption would place an undue
burden on legitimate business without evidence that it
would stop fraud.

MS. HARRINGTON-McBRIDE: All right, thank you.
Is there anyone we've missed?

(No response.)

MS. HARRINGTON-McBRIDE: Okay, for new
participants at the table so that you know, if you have
aresponse to aquestion that is raised and you would
like to speak, please raise your tent.

And with that we will return to the question
that | had asked, would it be burdensome for business to
comply with the do-not-cdll, caler ID and threats
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provison of the rule for the three industries
mentioned, or the three instances of marketing,
franchisers, pay-per-call and those sdesthat involve a
face-to-face meeting before payment.

John?

MR. WEBB: Sure. Direct sdling industry
regigters about $25 million in sdesayear, 11 million
different distributors with the United States.

Typicaly our --

MS. CARLSON: Put your mike closer so we can
hear you.

MR. WEBB: I'm sorry. Isthat better?

MR. HILE: You haveto get right up onit.

MR. WEBB: Okay. Typicaly the type of sdes
that we're talking about are calls that were talking
about sitting in aface-to-face meeting would be the
concept of aparty plan or something of thelike. You
might be a Pampered Chef representative and you might
cal friends or friends of friends to set up a party to
sdl| Pampered Chef products within that kind of
environment.

And obvioudy with the current exemption
basicdly being -- basicaly atotal exemption and
moving to where the face-to-face exemption would
basically not protect asfar as the specificaly were
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concerned about the do-not-call provision, and having
someone who basically isworking from their hometo
comply with that part of the rule would be a great
burden on them. They wouldn't have the kind of
technologies that atypical telemarketer would have, and
obvioudy we don't consider them telemarketers, but
roughly 350 percent of their sdles come from these type
of activities within the context of the face-to-face.
And if | can quote from your own website, which

| downloaded the other day, it saysthe god of the rule
IS to protect consumers against deceptive and abusve
practices that can arise in Stuations where the
consumer has no direct contact other than the telephone
sdescdl itsdf with an invisble and anonymous

sler. A faceto-face meeting provides the consumer
with more information about and direct contact with the
sler and hdpsto limit potentid problemstheruleis
designed to remedy.

And obvioudy we can mention the cooling off

rule which comesinto effect in aface-to-face sde.

So, wethink thisisatotdly different type of

Stuation than your typica sdescal and we think that
the exemption should stay asit is.

MS. HARRINGTON: John, let mefollow up on that
with aquestion. | understand what you're saying about
For The Record, Inc.
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face-to-face meetings providing an opportunity for the
consumer to obtain additional information and prevent
againg deception, but we're talking about initid cals
being subject to the do-not-cdl provision.

MR. WEBB: Right.

MS. HARRINGTON: Where a consumer doesn't want
to go to afollow-up meeting, doesn't want to get any
additiond information, Smply doesn't want to get any
cdlsat dl.

10 MR. WEBB: Right.
11 MS. HARRINGTON: Y our rationale doesn't seem to

© 0 N oo o B~ W N PP

12 apply to that.
13 MR. WEBB: Wadll, | mean | think obvioudy
14 there's been -- the last two days there's been
15 discussion about whether or not there's the statutory
16 authority to do the do-not-call list, and | won't get
17 into that, but the Stuation that we're talking about
18 arenot cdls, and | don't think statistics would show
19 thesearethekind of cdlsthat people are typicaly
20 complaining about, because mogt of the time they're from
21 peoplethat are either known to the person or could be a
22 family friend or neighbor or thelike. It could beina
23 different context, it could be the Girl Scout down the
24 dreet calling to ask if you want to buy cookies.
25 I mean, we're not talking about the kind of
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sdesthat people typicaly associate with telemarketing
from an anonymous person from some company they've never
heard of cdling to sall them something. And | think
that thet in itsdlf is such agreat digtinction that it
should continue, as, you know, it wasin -- in the rule

asit presently is.

MS. HARRINGTON: Now, under the fee proposal,

which is not subject to discussion here, nonetheless,

under the proposed feerule, | believeit'sthe case

that if asdler is obtaining phone numbers for drictly

locd cdling, there wouldn't be afee, because that

would likely be for one or very low number of area
codes.

MR. WEBB: Sure.

MS. HARRINGTON: And thereisan exception. So,
what's the burden then?

MR. WEBB: Wadll, say for instance | get the
do-not-cal list just for one area code, | mean, I'm not
sure how many thousands and thousands of numbers that
might potentidly be, and if I'm a stay-at-home mom and
I'm an Avon lady on the Sde, | mean, the technology to
take that list and say, okay, is my neighbor Sally on
thislist, and go through these thousands and thousands
of names, | don't -- I'm not even sure exactly how they
would do that.
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They don't have the technology available that a
lot of telemarketers might have to be able to, quote
unquote, scrub alist. And so | think it would be
tremendoudy burdensome on someone in that situation.

MS. HARRINGTON-McBRIDE: Jeff?

MR. KRAMER: Thank you. Jeff Kramer, AARP.

We would support this provison by the
Commission. | look at it kind of as a substantive
versus procedura argument, in a consumer procedural end
of it, while the subgtantive sde is maybe the
face-to-face sale, the procedurd sdeis the consumer
doesn't want phone calls and wants to be on a
do-not-cdl list and it should apply to dl those calls.

The same with the caller ID provison and obvioudy with
the threat provision.

And the other thing about some of these smdler
marketers, obvioudy if aGirl Scout cals and you have
ared concern with that and you ask them not to call
you again, chances areif it'saneighbor or aGirl
Scout, they are not going to cal you again. And |
think we're talking about some of these bigger ones and
| think the concern again is that the consumer doesn't
want to be called, then the consumer should not be
called.

MS. HARRINGTON-McBRIDE: | should note for the
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record that the calling time restrictions would be
implicated in thisaswell, | think you al know tht,
but just so we're dl on the same page for this
discussion.
Char?
MS. PAGAR: Wédll, Char Pagar for the PMA.
| just wanted to note, our concern with the
face-to-face, the face-to-face exemption, we think it
should day asitis. Asit's currently formulated with
respect to the do-not-cdl list, if Nordstrom's calls me
totdl memy sze 5 shoesarein, that call would be
prohibited, and | don't think that that would be, you
know -- that that would be acall that | would want,
would | sgn aform saying that yes, Nordstrom can call
me, | doubt that | would go to that step, but if they
would do me the courtesy of caling me, | would probably
go in and buy the shoes and | don't see anything
deceptive, abusive, coercive or anything about that.

MS. HARRINGTON-McBRIDE: Ron?

MR. PLESSER: Of course DMA opposes generaly
the do-not-cal ligt, but this circumstance and | guess
the next two on the list redlly points out the concern
with the fallure to recognize prior business
relaionship because alot of these Stuations,
particularly in the face-to-face aress, where there is
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some prior knowledge, there is some implied consent,
there is some interaction, as we will tak previoudy,
talk even more in some of the other areas, so | think to
put on to that to have a do-not-call list without --
without some kind of prior business relationship, would
be redly difficult, and the question is a burden on
industry, and | think would be a tremendous burden
generdly on theindustry, particularly in these areas
of exemptions where there's probably more connection
between the marketer and the individual.
MS. HARRINGTON-McBRIDE: Mdlory?
MR. DUNCAN: Mallory Duncan, Nationa Retail
Federation.
| want to associate the federation with the
comments made by John aswdll as those made by Ron. |
redlize that the matter that's up for the June 28th
comments is not on the table, but this does go to the
question of how many small businesses, particularly our
smaller members, maintain their books and customers.

They literdly have acard file or abinder with the

names of maybe a thousand customers or o that they have

developed over the years, and so even if one wereto

make a computerized printout with phone numbers and the

area code, it would be extraordinarily difficult for
them to go through afew thousand numbers and try to
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meatch those up againg aligt that might change every
month and cross out those numbers.

The present system, which dlows
company-specific opt-outs for those favorite customers
is probably the best approach. If they cdl the
customer and the customer says, don't cal me again,
they cal up the customer by name, the nameis
immediately labeled there in the book, they can cross
them out or add a DNC next to it and not make acal to
that cusomer in thefuture. Thet is extremey
difficult to accomplish under the mechanisms that the
Commission istaking about for this do-not-call

netiond lig.
MS. HARRINGTON-McBRIDE: Elliot and then
Stratis?
MR. BURG: Isit within -- Elliot Burg, NAAG.
Isit within the scope of this discusson to
point out a couple of words in the face-to-face
exemption that make it problematic here?
MS. HARRINGTON-McBRIDE: Certainly.
MR. BURG: For the record, NAAG opposes this
exemption, is concerned about the difficulty of
rectifying the misrepresentation or misunderstanding
from atelemarketing cal and later face-to-face
mesting, but if the Commission were inclined to maintain
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this provision, there were two words that | wonder if
they are best chosen here, one iswith respect to
payment or authorization not being required on the -- on
theinitid tdemarketing call.

I'm wondering if the Commission meant requested,
because you may have stuations where the telemarketer
can legitimately say we didn't require authorization for
payment, but we did ask the consumer if he or she wanted
to provide the credit card number and the person said

yes. And it'snot required, if I'm following the
exclusons.

Secondly, the term "sdles presentation” is used
both with respect to commercia calls and charitable
solicitations, and I'm not sure what sales presentation
Isin the context of a charity solicitation.

MR. PRIDGEON: Stratis Pridgeon, ARDA. | kind
of echo the sentiments aong with the other sde of the
table aswell, DMA and NRF.

| think we have a concern with the additional
costsinvolved, | think even as most of our members are
certainly larger companies, there is a movement out
there after licensed salespeople and brokers to make
cdlsfrom their home, and they will not have the
do-not-cal and may not have the caler ID capahilities.
| think there is reason to have a concern over
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certain -- any deceptive practices and certain
disclosures, but even in that context, when there's a
face-to-face meeting at the -- before the purchase is
made, there is an opportunity to provide necessary
disclosures, and certainly in the area of red edtate

and things like thet, that require Sgnificant

disclosures, those may only be able to be made
effectively within the context of aface-to-face
SHting.

And aso, | certainly do not want to take this
as picking on the Girl Scouts, but that was the example
that was made, but it has aso been brought up recently
by the Supreme Court in an Ohio case, with regardsto
home solicitation. If we start Singling out groups, |
mean, whether it's, you know, time share or red edtate
or something else as being less popular than Girl Scout
Cookies or something likethat, | think -- I don't think
you make that distinction because some people are
interested in those other types of products, and | think
in this Ohio case that's being brought out now, that the
Jehovah's Witnesses are bringing, the Supreme Court made
comments to are you going to require, you know, trick
and treaters and Girl Scouts to get alicense prior to
making solicitetions.
S0, | think that's an analogous situation, it's
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not directly related, but it's an anadogous Situation
that we should take note of .

MS. HARRINGTON-McBRIDE: Paul?

MR. ELVIG: Paul Elvig, ICFA.

The question you have before the group at this
time uses the word burdensome, yes, it is burdensome to
the types of organizations we represent. Funera homes
and cemeteries across America are individud
edtablishments, some are owned by chain organizations,

the one | work for is privately owned. Each one that

uses the telephone to establish appointments to discuss
funerd arrangements with people do so with locd people
because you need to know the area, you need to know the
churches of the area, you need to know the ministers of

the area, and 0 to haveto utilize anationd list

somehow to marry it to what would be for us the Puget
Sound area would become as we seeit quite atask, a
task quite burdensome.

And so0 we think whether an organization is owned
by alarge chain or by aloca onelike us, it'slocd,
do-not-cdl ligs that are developed, we maintain them
off of thelocal phone, we maintain them by loca people
inaloca stuation, and we do fed that anationa
do-not-cdl list would be burdensome for us.

MS. HARRINGTON-McBRIDE: Jeanne?
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MS. DELGADO: Yes, the Nationa Association of
Redltors opposes removing the exemption for the

face-to-face presentation for anumber of reasons, but

mostly the -- our membership is made up of 67 percent of

the firms have fewer than five agents. So, they're
relatively smdl businessfolks, especidly in cases of
new agents, thisis avauable tool for them to use.
They don't have the resources to take on an expensive
marketing campaign, advertisng campaign.

So, for that reason, but aso, the real etate
industry is dready highly regulated. So, beyond, you
know, | think it's important to go past the telephone
cal to what actudly happens next in the face-to-face
presentation, because even then, it's not then that the
sdeis made, it'sameeting to tak about the services
that they can offer, and if they choose to hire them for
their services, whether it'sto list their home or to
purchase a home, even then they're Sgning a contract
and they're not paid until aresult is achieved, which
isthe sdlling of the home at a certain agreed-upon
price or the purchase of ahome.

S0, therés dready so many built-in
protections, and somebody said earlier --

MS. HARRINGTON-McBRIDE: Again, weretrying to

focus here, though, not so much on the fraud or
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deception aspect. So, if we can try to stick to that.

Reed, do you have something?

MR. FREEMAN: Yes. | want to thank the
Commission for the opportunity to comment.

| have four main points regarding face-to-face
exemption. | think it'simportant to note thet if
somebody expresses a willingness not to be caled,
you're gill going to be caled. They are going to be
cdled in intrastate cals, they are going to be cdled
by entities that are not regulated by the Commission and
they will be called where it's exempt dready. | think
the issue is whether it'sfair or gppropriate for those
people to be called for the do-not-cdll list to apply in
Specific Stuations.

My firg point is that not dlowing the
face-to-face exemption is arbitrary. Some cdlsare
alowed to be made, for example, noncommercia or
survey -- commercid surveys or marketing research,
where there's no intent to induce a sale are made.
Those are commercid in nature, though, and it's hard to
distinguish them from a call that we made designed to
St up alater face-to-face meeting. Oneis commercia
and isalittle more indirect, oneis commercid and is
dightly more direct. To ban one from making calls on
the do-not-call list but not the other, based on that
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subtle digtinction, is difficult to defend.
Second, | think abright line rule regarding --
abright line rule that would require sales only that --
cdlsthat only result in asde during the cdl is more
workable and islesslikely to chill legitimate
activity. The Telephone Fraud and Consumer Protection
Act uses the term that telemarketing is conducted to
induce the purchase of asde.
Wi, that's avague term, "designed to induce
thesde" What doesthat mean? This by operating on
that term and by requiring folks who are going to do a
sadle and later do aface-to-face meeting to decide
whether they areinducing asde, it'sgoing to chill
activity, itsnot at al clear and it'sgoing to be an
enforcement problem for the Commission.
Third, | think the Sate experience is
indructive. The Commission has said dreedy that it
will look to the state experience and here | think it's
clear that a number of states, 18 isthe number |
understand, have do-not-call lists that do have a
face-to-face exemption, and one that's been in place the
longest, Florida has not seen fit to impose the
do-not-call list on calsthat will resultinasde
after aface-to-face mesting.

Finaly, | want to just pick up on apoint
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mentioned amoment ago. By requiring entities or firms
that will make cdlsthat result in asde fter a
face-to-face meeting to abide by the do-not-call list is
going to have a disproportionate impact on small
business. Small businesses are dso businesses that are
more likely to be owned and controlled by women and
minorities.

Why smdll businesses? Because these sdles
necessarily require a contact every place where the
consumer iscaled. Small businesses that operate
locally are likely to have that. And just because they
cdl localy, of course, we being in the Didrict and
mysdf living in Virginia, it's clear that interdate
can happen localy.

So, with dl of these concerns, thet it -- there
is an arbitrariness problem, that it's more workable to
do it -- to try the do-not-cal list only where the call
will resultin asde. The state experience and the
impact on smal busness, it seems prudent for the
Commission to exercise some restraint and not impose a
do-not-cdl list on calsthet will result inasde
after aface-to-face meeting when it rallsthisrule

out, but wait and see if these factors continue to

apply.

MS. HARRINGTON-McBRIDE: All right. Does anyone
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have any comments about requiring compliance with
do-not-cdl for franchises or pay-per-call?
(No response.)

MS. HARRINGTON-McBRIDE: All right. | think we

can move on to our next issue, theimpact of the newly
proposed exceptions to the genera media exemption for
credit card loss, protection and business opportunities
other than those covered by the franchise rule. What
impact will this newly proposed or these newly proposed
exceptions have on both businesses and consumers?

Anne?

MS. SCHNEIDER: 1 think | can sum up NAAG's
response on probably al of these issues by saying that
we have historicaly opposed these exemptions and
support any narrowing of them, and speaking to the
no-cal issue in generd, from the consumer's
perspective, it doesn't matter whether it'sasmall
business, whether they're sdling a securitiesinterest
or, you know, or that they're adirect sdes
organization. One cdl is much like the other when they
have expressed their preference when they don't wish to
receive those cdls, and | think that that needs to be
consgdered paramount in ng whether various
industries should comply with no-call.

MS. HARRINGTON-McBRIDE: Elissa?
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MS. MYERS:. ERA -- ElissaMeyers, ERA.

ERA is concerned about any deterioration of the
opportunity to use power, the wonderful media available
to us, televison, the Internet, to help educate
consumers on the merits of complex services and products
that they may not fully understand. We strongly support
enforcement of the laws that are fraud and we think
there are laws, certainly the Federd Trade Commission
has very effectively addressed deceptive marketing of

some fraudulent business opportunities, but we are not
sure what you mean by business opportunitiesin this
current context. So --

MS. HARRINGTON-McBRIDE: Aswe discussed inthe
notice of proposed rulemaking, thereis a history of
preva ence work-at-home schemes being marketed by
telephone. We have been doing alot of enforcement in
that area, and that would be one example.

MS. MYERS: And that example we applaud your
reference, it'sjust that we were allittle nervous about
the et cetera.

MS. HARRINGTON-McBRIDE: John?

MR. WEBB: Certainly we support the -- your
efforts, and --

MS. HARRINGTON: John, you need to speak right
into it.
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MR. WEBB: Certainly we support your effortsin
trying to root out fraudulent activity, but in the case
of busness opportunities, which typicaly would be the
type of stuations that would be associated with direct
sdling, because typicdly to get sarted in some kind

of direct sdlling activity, beit Avon lady or Mary Kay
or whatever, typicaly the costs are under the $500
limit that was in the franchise rule.

The Federa Trade Commission has obvioudy
chosen not to regulate these specificaly in the
franchise rule and put alimit on that cost. Most of
the states have done something similar, with | think the
lowest limit being $200. Most of our business
opportunitiesin direct sdling are below the $200
level.

So, the cost of getting started in these type of
gtuations are relatively minor in the scheme of things,

and to require someone, say an Avon lady who puts an ad

inaloca paper and says, you know, would you like to
be an Avon lady, and then they cdl up that personin
response to a general media ad, and now you're basicaly
making the Avon lady atelemarketer asfar as some of
the activities that she hasto -- or recordkeeping that
she hasto be engaged in, when none of her other
activities may in any way bring her under therule, just
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this one exemption or redtriction of the exemption would
bring her under it.

So, it would be tremendoudy burdensomein that
Stuation on our direct sellers who are recruiting new
salespeople to comply with the rule in this case.

MS. HARRINGTON-McBRIDE: Do you have any
datistics, John, about the number of your members who
use the telephone as a recruit tool versus other
methods?

MR. WEBB: | don't have anything specificaly on
that. Asfar asgenerd media, that is something that
they might use. Obvioudy alot of timesthey're

recruiting people that they know, friends, family,
whatever, but there certainly are cases where they might
put something on the bulletin board of maybe a shopping
mall or whatever. Anything that might come under that
kind of Stuation asfar asthe ad.

The question is, is -- when they're receiving an
inbound cal from a consumer, should that be covered,
because it's in response to a genera mediaad. And |
think that's sort of turning, you know, putting the cart
before the horse in a sense, and totadly turning the
rule on its head to say that those kind of cdlsto our
direct sdlers should be covered when you could have a
Stuation where, like | said, Avon lady, in no other
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circumstance would she be covered by the rule, she
doesn't do anything that would be remotely considered
telemarketing, but becauise she receives calls about
potentialy becoming an Avon lady then she's going to be
covered. That seemsat least odd in itsinterpretation
of the way this should work.

MS. HARRINGTON-McBRIDE: Elliot?

MR. BURG: Elliot Burg for NAAG.

Unfortunady, for every legitimate MLM, there
arelots of companies big and small out there that are
engaged in promoting fase earnings clams and we see
them with initid advertisementsin many media, and |
find it hard to understand the difference in terms of
the type of enforcement and regulation that's
gopropriate. | find it hard to distinguish between an
outbound call from a deceptive MLMer, let's say, and an
inbound call from a consumer responding to a pogter in
his or her neighborhood that said "Earn lots of money,
cdl thisnumber,” or asmdl ad in the newspaper that
says the same thing.

Theres very little money -- excuse me, very
little information conveyed in those kinds of initid
generd media ads, and redly outbound/inbound may not
be the same thing.

MS. HARRINGTON-McBRIDE: John, if | could go
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back to you for amoment, and conveniently your tent is
up. My question for you isthis. Would compliance with
the provisons of the rule other than the recordkeeping
provision burden those you represent?

MR. WEBB: WEél, obvioudy, | dont think it's
per se necessary, because obvioudy alot of --

MS. HARRINGTON-McBRIDE: And if you can specify
the ways in which that would be burdensome, that would
be helpful aswell.

MR. WEBB: Specificaly we're spesking to the
recordkeeping requirements, because | think that's the
main thing that they would be covered by, | think aso
the time limitations. Wdl, actudly thetime
limitations wouldn't be relevant snce obvioudy it'san
inbound call, but that would be | think the most
burdensome thing. Basicadly having to keep those kind
of records for aone basicaly person business, is
probably something that would be difficult for them to
do.

MS. HARRINGTON-McBRIDE: Thank you.

Jeff?

MR. KRAMER: Thank you.

AARP would like to associate itsdlf with the
comments of NAAG and Elliot in support of both the
direct mail and the general media exemption. For the

For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



183

very same reasons that they've mentioned, | mean, we see
for the most part as away to get around the
telemarketing salesrule, by providing, you know,
advertisements with very little information and just
enticing peopleto call.

o, they have little information to work with
and then on the phone call just asif they had gotten
the call from the telemarketer.

MS. HARRINGTON-McBRIDE: Elissa?

MS. MYERS: Strangely, Jeff, we also support
AARP and NAAG's position with the cavest that we would
like to distinguish those forms of advertising that do
disclose the materia terms of the offer versus those
that provide inadequate disclosure.

MS. HARRINGTON-McBRIDE: Were going to get to
that.

John?

MR. WEBB: | mean, there's been alot of
comments made specificaly about, you know, that there
are bad actors out there. Fine, there are bad actors
out there, everybody knows that, go after them. If
somebodly is doing something deceptive in advertisng, go
after them, by dl means. I'm not even sure exactly
what compliance with this by, say for instance a direct
sler or legitimate busnessisin some way going to
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prevent that, because they're going to keep these

records, I'm not sure, like | said, exactly how that's

going to makeit lesslikely that someone is going to be
decelved or lesslikdly that someoneisgoing to bein
some way harmed by them complying with it in the first
place.

MS. HARRINGTON-McBRIDE: Tyler?
MR. PROCHNOW: Katie, to your question regarding

other costs and burdens to smal businesses engaged in
thistype of activity, if they were forced to comply

with the law, | think another areawhich you might find
some problem or at least some very awkward moments would
be in stuations like many of the ones John's described
here today, Avon and whatever else where you receive a
cal from somebody ese and you're automeaticaly under
the disclosure requirement. Y ou can't say, hi, Tyler,

how are you doing today, greet to hear from you, et
Cetera, et cetera, immediately you have to start in with
my nameis, I'm cdling to sl you something today, in
many of the instances of John's clientsthat | am
unfamiliar with, theré's dso usudly a prize associated
with people attending some of these events, if you had

to gart tdling them the odds of winning, making other
disclosures related to the prize promotion or

recipients, | think you start getting into consequences
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again on the burdens.

MS. HARRINGTON-McBRIDE: The exception is
focused on credit card fraud protection and business
opportunities, just to frame that.

MR. PROCHNOW: Sure.

MS. HARRINGTON-McBRIDE: Elliot?

MR. BURG: Oh, I'm sorry.

MS. HARRINGTON-McBRIDE: John?

MR. WEBB: Wédll, no, | certainly appreciate your
comments. Certainly | think the disclosure provisons
would aso be difficult for them in the Stuations thet
they're cdling from -- for, because even though it is
a, quote unquote, business opportunity and we work on
these laws al over the United States, and certainly
have worked with the FTC on it at the federd levd,
thereisa-- thereisapoint a which they will have
an opportunity to explore the opportunity and thisis
not typicaly a Stuation where someoneis sdlling this
over the phone.

It would be a situation where, okay, theresa
generd mediaad, they cdl into the direct SHler, to
the Avon lady as it were, and she discusses it with
them. Obvioudy a some point, at least within our
industry, there's going to be a contract signed, and
like | said, the money involved -- now the mikeis
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redly great, so | don't haveto becloseat al -- and
%0 I'm just saying in that Stugtion, | think the
chances for fraud and deception are somewhat limited,
and I'll get back to the point | said awhile ago, not
to repeat myself. 1I'm not sure by requiring this, how
you're going to get to the bad actors anyway.

MS. HARRINGTON-McBRIDE: Concernisnoted. Is
there any other discussion of the generd media
exceptions proposed in this NPRM?

Anne?

MS. SCHNEIDER: | just want to bring your
attention to some litigation that the State of Missouri
was in over the last year or so with a company by the

name of Internationa Brands Marketing. This company
was running advertisements on televison, generd media,
advertiang click lights, Eurodicer, some other smdll
items, offering them for free with the payment of
shipping and handling and then there were upsll issues
aswell. | mean, there were practices that we want the
TSR to be covering, and applicableto. But that
exemption arguably would take it out of the whole TSR,
which is, you know, certainly not in consumer's
interest, not in the Commisson'sinterest, and | don't
think in the Sate's interest.

MS. HARRINGTON-McBRIDE: All right, we will move
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aong now to the -- oh, Lisa, do you have something?

MS. MYERS. ThisLisa

MS. HARRINGTON-McBRIDE: Theother Lisa

MS. MYERS: | just wanted to tell someone who
does not represent that particular company but uses that
mediato sal products, | was just wondering if there
was clarification what about that litigation was
problematic to you. What were they doing that bothered
you?

MS. SCHNEIDER: It was the conduct on the
telephone cal that bothered and the consumer responded
to the advertisement.

MS. HARRINGTON-McBRIDE: Okay. Were going to
move aong to the direct mall.

MR. PROCHNOW: Katie, just one quick comment?

MS. HARRINGTON-McBRIDE: Yes, Tyler?

MR. PROCHNOW: And just for the record, those
types of activities that they are talking about would
not be covered by this, they are not business
opportunities.

MS. HARRINGTON-McBRIDE: Right, and | think
NAAG's argument is that there should not be an
exemption, let done pulling back through exception.

MS. SCHNEIDER: That's correct.

MS. HARRINGTON-McBRIDE: So they are arguing for
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agenera broadening.

Direct mail, with that provison, we have done
something Smilar to what we have done with the generd
media exemption, the credit card loss protection and
business opportunities other than franchise would be
included now, under that provison. What discussion on
that topic? Yes, particularly things that were not in
your comments or were not aready said in the context of
the generd media exemption.

Elissa?

MS. MYERS: Oh, I'm sorry.

MS. HARRINGTON-McBRIDE: Okay. Remarkable
restraint, thank you.

MR. PLESSER: Just wait.

MS. HARRINGTON-McBRIDE: | think on the second
part of this we may have some discussion, though, on the
incluson, the Commission's determination that emails
and fax messages would be included as direct mail for
purposes of therule.

Ron?

MR. PLESSER: Wall, thisisgoing to surprise
everybody, but | think by and large DMA supportsthe
Commission position with one cavest that we did discuss
in our comments, but | think it's worth just mentioning,
that we think it should be up to the marketers to where
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the disclosure comes, whether or not it comesin the
email piece or if it goesin the telephone cal, because
we redly wanted to get away from the idea of regulating
particularly email context whet the context is, if the
disclosures might be in either place, it seemsto us
appropriate.

o, that would be the only, and I'm not sure the
Commission had a clear position on that one way or the
other, | think that's our cavesat and | think that's,
other than that, | think we -- we would like to seeit

consdered direct mail.

MS. HARRINGTON-McBRIDE: One question | had,

Ron, when | read the DMA's comment was, it wasn't
exactly clear to me why there should be adistinction
between direct mail thet is sent viaemall, direct mall
thet is sent viafax and direct mail that is sent via
regular mail and why the disclosures would be required
on the mail piece, direct mail piece sent through U.S.
Mail, but not required presumably in ether of the other
two contexts, or are you arguing only for the email?

MR. PLESSER: | think what were arguing for is
the option. We're not saying that it doesn't matter.
It could be an emall or it could be in the telephone
conversation, | think the practice of having direct
marketing isthe way that is redly where that's
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developed. So, we would liketo redlly creste it for
precedential purposes and other concerns of not having
the content of email directed.
So, if the disclosure is being made, we think
thet's sufficient.

MS. HARRINGTON-McBRIDE: On that specific point,

does anyone have any further comment?
MS. MYERS: Yes.
MS. HARRINGTON-McBRIDE: Elissa?
MS. MYERS: My mother has taught me many things,
and one of them was that you shouldn't look a gift horse
in the mouth, and so for purposes of thisrule, were
ddlighted to see email covered here, but because of the
potentia precedential nature of categorizing email as
direct mail, we do have some concerns about thét.
We had the privilege to participate in some of
the discussions that you had around .com disclosures and
| think during the course of those discussions, we saw
thet there is some sgnificant number of complexitiesin
the nature of email that distinguish them from a
cataog. One such exception or one differentiation, for
example, isthat in the catadog, you may have as many
pages as the mailer can afford to send, but at some
point, when the catalog goes to the printer and gets put
in the envelope, that's the end of the disclosures.
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MS. HARRINGTON-MCcBRIDE: And nowherein the
exclusons, exemptions, exceptions to those things
wrote --
MS. MYERS: | know, I'm not supposed to look a
gift horse in the mouth, but I'm just --
MS. HARRINGTON-McBRIDE: No, I'm wondering if
therés agamilar argument that you could make if you
take catalogs out of the pie and leave there only direct
mail pieces that would look like, you know, pieces of
paper as opposed to whole thick catalogs, isthere a
digtinction there?
MS. MYERS: | don't think so. | think thet
amog every other form of marketing medium, including a
televison advertisement, even one that runs aslong as
30 minutes or longer on a 24-hour shopping channdl, |
think there is an end game to the content. And in emall
advertisng, while arecipient of an emall advertisement
may choose to bypass many layers of underlying
information, and go directly to the phone, therefore
missing the disclosures, the -- amarketer can put in an
infinite number of disclosures and can continue to
grengthen the disclosures behind the email marketing
message, should they determine the customers are missing
it.
So, were not arguing againgt what you propose
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here, but on the -- for the record, questioning the
categorization of email as direct mail.

MS. HARRINGTON-McBRIDE: Anne?

MS. SCHNEIDER: It was partidly the possible
complexity or the length or infinite length of those
emallsthat gave me alittle pause, primarily because
through faxes and emails, the marketer, while they send
it out, they don't have much control over how it's being
received. Whether it's formatted, whether it dl prints

out, and so forth, whether it can al be read by the
consumer & that end of the transaction -- of the
communication. And it'satechnical issue, atechnical
concern that | think is one that we ought to think
about.

MS. HARRINGTON-McBRIDE: Char?

MS. PAGAR: I'm actualy going to agree with the
person from NAAG, yeah, but | think that, you know,
origindly in the '95 proceedings, the Commission, |
believe, ended up concluding that the Internet and emall
was going to be outside the scope of thisrule, and |
think that that's actudly to be candid, the appropriate
approach just because of those complexities that were
mentioned by Elissaand dso by | think it's-- isit
Anne from NAAG, | just think that that would be a better
gpproach, and if you choose to go forward with this
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proposa, then | would suggest you consider the DMA
gpproach, whichisto adlow companiesto do an ether/or
or both.

MS. HARRINGTON-McBRIDE: | don't know if this
point of clarification is necessary, but | will make t,
because it seemsto meit's at least possible that it
is. The Commission has sated clearly in the notice of
proposed rulemaking that was published this January that
in fact its pogtion is not to regulate the Internet via
the telemarketing sales rule, but rather this proposal
would include as pieces of direct mall items sent via
email that are driving calls. And so that'sthe
connection, | think if you don't connect those dots,
this may seem somewhat confusing.

Mark?

MR. BOHANNON: | just wanted to say that as the
Commission knows, this was not an area where our
comments focused originally, but we have had a chance to
go through dl the other submissions and those of DMA
and others, and | think actudly where the Commissonis
headed is exactly the right decision based on our
experience, and | think if we were to poll our members
more in depth, | think that they would find the kind of
flexibility that Mr. Plesser outlined redly trying to
get to the same god.
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So, | think | wanted to associate oursalves with
agreeing with where the Commission was headed on this.

MS. HARRINGTON-McBRIDE: Anne, do you have
another comment?

MS. SCHNEIDER: Sorry.

MS. HARRINGTON-McBRIDE: Okay. Any further
comment on the proposed changesto the direct mall
exception?

(No response.)

MS. HARRINGTON-McBRIDE: Exemption. All right.
Now may be an opportune time. We are joined by two
members of the funera care industry and they have
specific concerns regarding our notice of proposed
rulemaking and its position that the Commisson's
funerd rule will cover sufficiently some concerns that
are had by the industry.

If we could maybe take afew minutesto discuss
the specific concerns of your indudtry, it would be
hel pful to have that on the record.

Lisa?

MS. CARLSON: We don't believe that the funera
rulewill ded with tdemarketing at dl, thet
absolutely the do-not-call is going to be welcomed.
Number one, it's not going to be a burden to the
industry, because were dl going to die and they're
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going to get our business anyway. If anything, it will
reduce the burden of paying Commission sales reps.
Those that are scrambling to try to improve market
share, we find, are exceedingly onerousin their
approaches.

| passed around a copy of Stewart's, the third
largest corporation, sdestraining materid. The sales
people have to complete eight hours -- ten hours aweek

the first week, eight hours aweek theresfter, of
telemarketing. They're at risk of losing their medica
benefits, if they don't proceed with that.

The people who are targeted tend to be the
elderly, the grieving, it is standard practice to call
family members after a death, including unlisted phone
numbers obtained from the funeral home. We think this
is fraudulent, unfair business practices.

MS. HARRINGTON-McBRIDE: Paul?

MR. ELVIG: I'm very happy to have the
opportunity to talk about why we're concerned about the
remova of the exemption on the funerd side. 1 am Paul
Elvig with the ICFA, and yes, Lisa, we know you don't
like the funera practice, much less the prospect of
dying. That's not why we're here. We're heretaking
about the exception or the exemption and removing it
fromthisrule.
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The agenda itsdf refers to telemarketing sdes
practices within preneed. The sdles of cemetery and
funeral preneed products do not occur on the telephone,
and | cannot emphasize that enough. Appointments are
made when and where it's determined somebody is
interested in talking about ether funerd, about
cemetery property, or about cremation, and by the way,
cremaion isabig issue with alot of people today,
especidly in our market, and so we're not talking about
sdles on the telephone. We're talking about qudified
gppointment, and we qudify that by the fact that there
are many people who do not want to talk about, nor do
they need to talk about pre-arrangements.

Y ou take a 19-year-old married couple, they have
no interest in pre-arrangements, and the organization
ought not spend its time with them, but in the case of
some folks that are going through retirement practices,
and andysis, they will want to talk about these things.

If they do not want to talk about it, they will not make
an appointment, we cannot force ourselves that way.

| was asked, how do you know sales aren't made
on the phone? Wdll, let metdl you this Theat if you
could buy a grave, which you can't, over the telephone,
it would mean you could buy cemetery property and never
agreeto its rules and regulations by your signature.
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And so therefore, it's absolutely essentia, and many
dtate laws require that a Sgnature be applied to an
actud contract conferring and concurring in rules of
the cemetery. So, therefore, sales can't occur over the
telephone. So, the very subject item ismidabeled.

Now, we're concerned also about the concerns
that we have about intimidetion. We think that there
should be more definitions offered up by the FTC,
especidly inthe area of intimidation. My presenceis
intimidating to Lisa, does that mean that | shouldn't
ought to be here?

MS. HARRINGTON-McBRIDE: | doubt it.

MR. ELVIG: | want to say this-- well, she
seemsto find it that way. | want to say this, my own
chair director made the comment one time, knowing the
profession that | am in isintimidating.

| think that if were going to talk about
definitions in the telemarketing rule, the FTC should
look at defining definitionsalot more. The ICFA has
urged and encouraged the FTC in previous hearings on the
telemarketing rule to tighten down the exemptions, to
tighten them down so that they truly are gppointments
getting and not sdles making. We have supported that
al dong the way.

And in concluding my comments, SO we can get
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right to the point, we fed with the ICFA that the
record iswhat should stand for examination. We
requested under the Freedom of Information Act severa
years ago any and al complaints filed about the funera
and cemetery industry. We findly got some, we got a
tota of about 98 that had come in over aperiod of four
years. We have that recap here. Of those 98
complaints, nationwide, 6,000 deaths ayear, aday, by
the way, out of al of those complaints, only two
touched on the question of telephone contact. The
mailing -- the letter that Lisa has passed around
indicates that this family accepted an gppointment.
They did not make a sde over the telephone.
And so we fed that the -- that the complaints
that the FTC has are so sparse in the area of complaints
about telemarketing it's not worthy of even touching the
exemption rule. So, we're here to ask that you not
remove the exemption rule for funerds and cemeteries.
And yes, | have other commentsif you wish.
Thank you.
MS. HARRINGTON-McBRIDE: Paul, | for one would
liketo say that | believe, and | hate to endorse any
sort commercidism while | am here, but that the HBO
series Six Feet Under has made your industry much less
intimidating, at least for me.
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MR. ELVIG: Wi, can | tdl you that that
series asked for permission to film on our property in
Sesttle.

MR. BUSSEY: Didyou grant it?

MR. ELVIG: Itwasavery interesting
experience. No, they chose not to useit after they saw
what the place looked like.

MS. HARRINGTON-McBRIDE: They didn' like your
task a al.

Allen, any follow-up on that?

MS. HARRINGTON: Wadll, | just want to say for
those of you who find your interests piqued, we have
another rule review proceeding that's been going oniin
the funerd rule area, one of our other rules and you
are al welcome to come back for that. So, thisis sort
of the one-rule wrap-up, this afternoon, where we have
many people who we ordinarily see in the context of
other regulatory work dl stting around the table, at
once.

MS. HARRINGTON-McBRIDE: All right. Well, with
that, Jeff?

MR. KRAMER: Areyou prepared to tell uswhen
that's going to be? We've been waiting about three
yearsfor that one, | think.

MS. HARRINGTON: Weve been very busy doing
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this.

MR. KRAMER: But actudly | do want to mention
that we have concerns with the --

MS. HARRINGTON: Lisapad you, you can say
that.

MR. KRAMER: No, shedidn't. We have concerns
because we're not sure, especialy in something dedling
with something as personal as afunerd and a cemetery
arrangement, that the information the person gets over
the phone is the same thing that they're getting

face-to-face. We're concerned with alot of industries,
but certainly with this one, that when they get the
face-to-face, that they're not able to rectify what they
heard over the phone and what they may walk away with
this perception.

MS. HARRINGTON-McBRIDE: Lisa?

MS. CARLSON: Just the very nature of funera
purchases gets very emotional, and the letter that gets
passed around, those people were intimidated by the
salesperson, once -- even though they kept saying no,
don't cdl, were not interested, he kept pestering, and
gpparently intimidated them into making a purchase, and
unlike alay-away plan, this lay-away planisnot
refundable.

MR. ELVIG: Madam chair?
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MS. HARRINGTON-McBRIDE: Paul?
MR. ELVIG: Yesh, it was made -- the comment was
just made about other FTC hearings on funera practices,
and given the unique nature of funera practices on the
broad scheme of things, it would seem most appropriate
that the expertise that's devel oped there and that the
bank of information and data that's developed there is
the best place to address the appropriateness of any
phone discussions concerning funera practices.
Allow meto say this. | myself operate in the
Segttle area. My father before he died responded to a
telephone inquiry for an appointment, and did based on
that make his arrangements a a cemetery about 100 miles
fromwherel live. And he was nather intimidated nor
feding overwhelmed. Dad was glad that somebody wanted
to talk about what was on his mind, and he didn't want
to talk to his son about it. | will never get over
that, but at least he responded that way.

And s0 I'm suggesting thet if werre going to
have a thorough discussion on what's invasion of
privacy, when you've gone over the brink, when you've
gone too far, the hearings that you've been holding
about the funerd practice industry is an excdlent
venue for that and it should be continued there, not
here.
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MS. HARRINGTON-McBRIDE: Lisa I'll giveyou the
last word. Oh, and | see Elliot wants to speek to this
aswdl. Well give Elliot the second to the last word
and well give you thelag.
MR. BURG: All right. Thistopic rasesagan
the question of what a saes presentation is, and |
would smply poseit as an inquiry to our query to the
commission, if thereis ateephone cdl on which the
various elements of afunera package are -- or preneed
package are discussed, what's going to bein it and how
much it's going to cost and a bottom line figure, and
then there's the face-to-face meeting a which a
contract is required by the funera rule, is presented
to the consumer with maybe a couple of words about it,
and here's, you know, here's what we talked about, is
that a sales presentation?
And it ssemsto methat thelineis very fuzzy
there, and you may have Stuaions where thereredly is
not substantive discussion face-to-face about what's
gone on, and yet might gill be considered exempt under
therule.
MS. HARRINGTON-McBRIDE: Lisa?
MS. CARLSON: Very often these sdles pitches are
introducing afree burid plot, afree planning guide,
S0 thereis an implication thet they're getting
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something for free. So that the beginning of the
transaction usudly does start on the phone, it's not
just an gppointment.
Lastly, | would say don't knock on death's door,
ring the bell and run, he hates that.
(Laughter.)
MS. HARRINGTON-McBRIDE: I'm dmost looking
forward to getting the transcript now.
| think that leaves us nowhere to go but to the
bus ness-to-business exemption, and what we have done
with that. Oh, we have a person with a comment, yes?
MR. SUHRKE: I'm anticipating the next one.
MS. HARRINGTON-McBRIDE: Oh, okay. I'm going to
cal on you first, because you're redlly ready to go.
In the business-to-business exemption, | know that we
have severd people at the table with a very specific
interest in that, and | think those folks would fall out
into two types, those who provide Internet or web
sarvices as defined in the notice of proposed rulemaking
and those who represent charitable organizations. And |
think that we will likely hear afair amount from both
of them about our proposd, the rest of you should fedl
freeto chimein.
You may fed freeto go.
MR. SUHRKE: Thank you. Asl sad, | an Henry
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Suhrke, 1've spent redly over 50 years of my life on
the practitioner Sde as a court witness on charitable
solicitation matters, publishing for over 30 yearsa
publication devoted exclusively to charitable and
philanthropic questions, and aso a reference book we
published over 15 years on exactly what the state laws
regulating charitable solicitations are.
| have five points that | would like to express
particularly. The 1995 rationde of the rule that the
Federd Trade Commission put out justified and made
comment asto the judtification for the rule that two
things, the business purchasers were uniquely
sophidticated buyers who were skilled in evaluating
offers, and second that they would find a sdller'srote
adherence to the requirements of the TSR annoying and
disruptivein their ordinary business negotiation.
Now, | find that the -- and I'm happy to see
that the FTC itsdlf has re-affirmed that the business
rule, the exception, should be maintained, and
gpparently therefore these rationales are ill true,
which | agree they are; however, | think therés no
reason & all to suppose that they would not apply for
businessmen deding with arequest to make a charitable
contribution. He il has the question of dedling with
arequest, heis uniquely sophisticated about that sort
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of thing, because he's been getting requests for
charitable contributions for agreat many years.

In the salling web technology things, there was
aquestion that it was more sophigticated, et cetera.
Wéll, that doesn't redly apply in charitable
solicitetions either.

The other Sde of the coin isthat not only
the -- isthe rationde for the exemption the same, but
the consequences, if the exemption were lifted, would be

enormous, because charitable solicitation, the most
basic fact about it isthat it'sresponsive. That'sthe
firg thing most fundraiserslearn. In other words, if
no one asks, there are going to be no charitable
contributions.

So, if you by the -- by business-to-business, by
withdrawing that exemption, and adso parentheticaly by
the do-not-call rule, if you reduce asking by let's say
40 percent, you definitely are going to reduce giving by
an enormous amount. 1n medicine, that goes without
saying, the operation was a success, but the patient
died. Wejust can't afford that, it seemsto me, in the
field of what charities do.

Specificdly, the second point, with regard to
small business, the demographics of this sector are
important here, | think, by and large, there are a
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limited number of very large organizationsin money
terms, but there aren't very many of them; however,
there are thousands and tens of thousands of very small
organizations that do not have large resources, and have
to raise money congantly. Theresamost no
intermediate class to speak of. There are some, but not
agreat ded.
What happens the very large, not-for-profits,

frequently have missons that go back decades,
centuries, in some cases. They have endowments that are
quite large. The small groups don't have that option.
The large ones, because of these other sources of
income, can do donor acquisition prospecting, and
develop aresulting average, the key word, of
fundraising cogts that is very presentable to the

public. Thesmal charity that doesn't have the
aternative sources has got to rely on other means, and
telemarketing has turned out to be one of the most
effective.

So that the -- and also, these groups, because
of -- because their mission is new, et cetera, are what
society reies on to do the socid R&D, if you will,
whereas the establishment charities are doing good
things, but they're doing things they've been doing for
alongtime,
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Thethird point, the self-existing regulations

by the gtates, which as | say, we have in the charitable
solicitations statute, a specid areaof law, we have
looked after that and published it for many, many years,
it does a comprehensive job, | think, of regulating
charitable solicitation by no matter what media
Fundraisers are required to be registered, they are most
frequently bonded, they do pre-solicitation

regigtration, they do regular financid reporting, in

many states they are forced to provide the scripts that
they're going to use before they can do any

solicitation. So, that al exists asde from
telemarketing.

Then in the states that do have additional
telemarketing statutes, the common practice isto exempt
charitable solicitation. And the do-not-call lists most
frequently are addressed to the consumer at his place of
residence S0 that this -- the business exemption redlly
doesn't apply.

Thethird point is that to withdraw the
bus ness-to-business exemption for charitable
solicitations would be especidly ahardship for the
very large number of the members of this codition who
are members of charity that are uniform services
related. Thisisaspecia casethat involvesavery
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large category of people.
The rationde behind thisisthét if these
people were to use an dternative means, if a policeman,
for example, or afirefighter face-to-face solicits
contributions, it would clearly be an improper appearing
Studtion, in any case. Asaresult of this,
higtoricdly, that whole group of people have used a
form of fundraising, the unique characterigtics of which
establishes distance between the charity and the
contributor.

Normally, they provide a concert, or they do a
magazine and urge businessesto take in adsto it 0
that it's not a policeman caling you up and saying,
hey, | want you to make a contribution, or hiswife, or
volunteers who would be personaly involved.

The result of thisisthat in away, such
fundraising is "more expensive,” but it's only more
expensive because it covers two costs, there's the
ordinary cogt of regidration and fundraisng of which
regigtration isabig part, but there's also the part of
putting on the concert, or publishing the magazine, and
for that reason, there's been | think abum wrap in some
cases that people say, in some enforcement categories,
that thisisin need of more regulation, or as some of
the criteriathat | read in some of the materia goes,
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thisis a subject that has become important.

MS. HARRINGTON-McBRIDE: If | can interrupt you
for just a moment, would you remind me of your first
name?

MR. SUHRKE: Henry.

MS. HARRINGTON-McBRIDE: Good, | thought | had
it right, but | didn't want to get it wrong for the
record.

MR. SUHRKE: I'm amost done.

MS. HARRINGTON-McBRIDE: Henry, too, | was
wondering if you could focus your comments, it sounds
like many of them are focused in the context of
business-to-business transactions, if you could honein
on the business-to-business aspect, that would be
helpful for this sesson.

MR. SUHRKE: Right. Let'ssee, | think the
question we're dedling with here, | dedlt with the
responsiveness of the matter, new charities, | think,
particularly would be affected by the withdrawa of the
B-to-B exemption, because, again, they don't have the
exiging money to devoteto it.

One thing that bothered me that appliesto this
particular question is | think one of the members of the
FTC gaff said in some connection that there was no
universally applied standard for deciding to approach a
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particular subject and new issue. It seemsto me that
one of the problems hereisthat in deciding on this
particular exemption withdrawd, for example, is that
I've seen no standard when a problem rises to the level
of saying yes, we haveto includethis. Instead I've
Seen abstract references to the states said thisisa
big problem, or --
MS. HARRINGTON-McBRIDE: It'sdl part of the
record, and | think if you review the NPRM, we have
cited the evidence.

MR. SUHRKE: | have one further comment, if |
may. On November 20th the President of the United
States said thereisarole in the federal government in
meaking sure that charitable organizations thrive and
flourish. | think that's an approach that | don't see
here. The President didn't say thereisarole for the
federd government in making sure that nondurable office
supplies companies thrive and flourish. So, if you

think of our role as a positive one, | think that would

be very helpful.

MS. HARRINGTON-McBRIDE: All right. Anyone from
the web services Internet services world?

Yes, Sandy?

MR. KIVOWITZ: Thank you, I'm Sandy Kivowitz
with SDC Direct Communiceations.
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My company has a unique and -- and companies
like mine -- has a unique and unparalded symbiotic
relationship with smal businesses. It's a sector of
the economy that's responsible for 50 percent of the
U.S. gross domestic product and it's a segment that's
frequently ignored by mainstream advertisng services.
The vast mgority of our customers are small businesses,
in mogt cases very smal businesses, and the vast
mgjority of thelr advertisng and marketing expenditures
are with companies such as mine,

They face an imperative to adopt Internet and
web-based services in order to remain competitive and
they have begun to do so in record numbers, but only
with the assstance of companies such as mine that have
the technical knowledge, the budgets and frankly the
sdf interest to develop and host these services.

I would like to share with you some datistics
regarding how fast and successful thisindustry has
evolved that will hopefully put the Commisson's
dlegations of fraud in the proper context. According
to the United States Small Business Adminidiration, 85
percent of businesses with less than 100 employees have
computers today, 61 percent have Internet access. Firms
with fewer than ten employees invested more aggressively
in e-commerce infrastructure as a percentage of their
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revenues than larger firms.

By the end of thisyear, it is estimated that 85
percent of smal businesses will conduct at least some
business via the Worldwide Web, that includes
business-to-business transactions as well as
business-to-consumer transactions. Dunn & Bradstreet
estimates that 35 percent of small businesses today
maintain some sort of public web presence, and 10
percent are in the process of experimenting with

conducting € ectronic commerce transactions.

Two studies, one by the United States Small
Business Adminigtration and another one by American City
Business Journds have demongtrated that small
businesses that use the Internet have grown in one study
46 percent, and in the other 50 percent faster than
those that have chosen not to use the Internet. Eight
percent of smal businesses have declared the ability to
reach new and potential customers as their primary
reason for having aweb presence and in ayear 2000
report on eectronic commerce and smdl business
conducted by the Small Business Adminidration, they
concluded with the statement "The Internet has inspired
and enabled small businesses to reach wider markets that
were only dreamed of a decade ago.”

My concern ,and | strongly believe that the
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current proposa to eliminate the exemption for
bus ness-to-business telemarketing of web and
I nternet-based services will do more to hinder the
growth of thisindugtry than it will to combat fraud.
Thank you.
MS. HARRINGTON-McBRIDE: Ron?
MR. PLESSER: Wél, let me -- | want to respond
on both issues, so --
MS. HARRINGTON-McBRIDE: I'll give you a minute.
| want to go to Mark.
MR. PLESSER: W4dll, I'll go do the Internet and
| wanted to say something on charitable and B-to-B.
MS. HARRINGTON-McBRIDE: Y ou can do the Internet
now, well come back to you for the other.
MR. PLESSER: On the Internet and web services,
there are severd issues. It'savery wide definition
that you've taken in therule. Wethink that the
judtification, if any, for theruleisbased on a
defined set of casesthat redly tak about framing web
sarvicesin aparticular way. If the Trade Commission
fedsthat it needsto go forward, it would seem to me
to go forward in the area of where there was some
support.
Internet and web services is extremely broad, as
you've just heard, an extremely strong part of the
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market. There's abig competitive issue. There's
common carriers that compete in this space and noncommon
carriersthat compete in this space, and by regulating
because of the limitations on the FTC not your choice,
something that was a decision made many, many years ago,
you can only regulate part of the competitors, and even
the common carriers who are providing a noncommon
carrier product, as we read the word, would be exempted,
and s0 | think you're redlly cregting an unfair
competitive edge.
And | think the final part, and Mark and others
can make it, you know, Internet web sdes are very
important part of our growing economy, and | think many
of us are concerned about kind of taking it out and
saying thisisa specificaly bad or fraudulent
industry, | think the precedent for that is bad, and we
would strongly oppose that.
Thank you.
MS. HARRINGTON-McBRIDE: Thank you. WEIl go to
Mark and then Len.
MR. BOHANNON: Thank you.
As the Commission knows, we have worked with you
on many issues, telemarketing sdesrule is not one that
we have a higtory of working with you on. But | think
we saw the possibility of bringing web services and
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Internet servicesinto atelemarketing sdesrole. |
think our jaws dropped to say the least.

Aswe note in our comments, | think the
Commission has got to be much more careful in talking
about thisissue than it has and is currently proposed.

Aswe pointed out in our comments, our entire
industry, both on the software publisher sde and those
who provide content just in the context, werre moving
away from the delivery and servicing of those products,

from aphysicad environment to a web-based environment.
| think we are very close to the Situation where
virtudly al software that will be ddlivered,
developed, serviced and implemented will no longer use
physica carrier medium within the next two years and
that it will be entirely Internet web-based in terms of
the servicing of what those products will doinan
enterprise context.

MS. HARRINGTON-McBRIDE: Doesthat mean no more
diskettes?

MR. BOHANNON: | think that we are, and let me
just say that afew Internet companies have publicly
dated in their plans that they intend to completdy
eliminate the delivery in an enterprise context, | want
to be very careful here, because | don't want to affect
business-to-business, that we will no longer seein that
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context the delivery both globdly and in the United
States on diskettes. And that we are now moving into a
Stuation where software development occurs, both over
the Internet and in -- through web-based portals and
web-based facilitated development, but | also want to
point out that on the information content Side, in the

bus ness-to-busi ness context, you know, while we may be
used to getting our periodicals, newspapers, and content
initidly, we are now moving very quickly to industry

using the web to get those products serviced, developed,
customized, all through web-based services.

So, our goa here was to point out to the
Commission that you basicaly come up with adefinition
of web services and Internet services that has the
potentid of bringing in everything thet is related to
the Internet. And | don't think that was what your goa
was.

Going to the pecific issues that arein the
record, let me just say that we have looked at those
examples. | -- wethink that there is no basis for
excepting web services and Internet services from the
exemption rule. The examplesthat areintherule,
first of dl, we note that there are no examples of
Internet servicesin therecord. They aredl, asMr.
Plesser said, you know, web cramming, and I'll get to
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that in a second, but none of the examplesin the record
indicate the practices of Internet services. And | just
bring that to the attention of the Commission, a point
that we made in our comments.

With regard to the examples of web services, to
hone down the point, this was one very
compartmentaized, very particular kind of web services
that isfar and away not by any measure sgnificant when
it comesto all web servicesthat are -- that are

currently being engaged. We would note that the
examples are from 1999, as our submission pointed out to
you, the evolution of web services has gotten much

bigger and one needsto be careful with that. And quite
frankly by the substance of the record, the FTC was
effective in usng its own sector's private authority to

go after those.

So, we just lay it out that we do not think the
record stands on the basis of excepting those
exemptions, and that under the existing definitions, you
have the potentid to just overwhelm industry and the
Federd Trade Commisson in trying to implement this
rule for this particular section of these issues.

| dso want to follow up, though, with what Ron
and the gentleman from the SBC said. Wethink there are
some potentialy extremely anticompetitive aspectsto
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thisrule, and it's not just the fact that it would only
apply to those areas that are specificaly regulated by
the FTC, and of course the examples of it have been said
of banking and insurance where web services are in fact
away to promote competition in those sectors, | would
also add hedlth and transportation, which are dso
sectorsthat are probably outside the FTC's jurisdiction
inthisarea
But | dso want to point out that particularly
when it comes to software development, the use of web
savicesis avery sendtive issue in the competition of
thisindustry. | takejudicia notice of ongoing U.S.
Department of Justice and European Commission
activities, so | would encourage you to be very careful
in pursuing this too far, because we may have undue
consequences that are very essentid in ensuring a very
competitive dynamic market for new players, and
two-thirds of our members of smal and medium-sized
developers and publishers are effectively ableto
compete in the business-to-business environment without
being restrained by burdens that are based on ared
harm that need to be addressed.
MS. HARRINGTON-McBRIDE: Len?

MR. BUSSEY: Len Bussey, Yédlow-Pages Integrated

Media Association.
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As| dtated, we -- our association consists of
members who handle both print and eectronic services,
and the servicesto smdl businessare -- that isa
prime customer of companies like ours, and the Internet
and website services that are a part of the directory
process have become -- are invaluable to small business
in thet they give us aflexibility that you didn't have
with the printed book and many other kinds of things,
and to create a Stuation where you have dua standards
or different processes to address a customer who may be
out there on the fringe that you are deciding whether or
not you can contact them anyway, because of the cost of
sdes, would be problematic and | don't think at this
point it'sjudtified.

Cogt of sdesfrom apremise vist compared to a
telephone sale, aswe al know and others can quote the
detidtics better than 1, are Sgnificantly higher,
anywhere from three to seven times as high, and many of
these small businesses are seasond in that the need for
these kinds of services as ddlivered by our industry are
such that you don't have alot of time to respond.

Y ou must be able to predict where they're
going to be, this could be a business that only works
and s their products and services during a
particular time of the year, and then they go away.
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The website services, Internet services offered through
the directory companies give them the ability to do
that.
So, at thistime, | think it redly just shows
that we don't have enough evidence that a new and
growing array of products and services desperatdly
needed by smal business and large business, that we
should put the brakes on or create problems that would
perhaps cause companies to make decisions not to try to
market these services.

| would say, ds0, that smdl business, it'sa
double-edged sword in that they are both users of these
kinds of services aswell as consumers of these kinds of
services. So, | would recommend that we do not exclude
the exemption for these services a thistime.

MS. HARRINGTON-McBRIDE: Ron?

MR. PLESSER: | just want to make two quick
points, one on the charitable issue that | think we went
through fairly quickly, | think DMA's position is that
business -- that charities should not be exempted from
the bus ness-to-business exemption. | think that
businesses more and more, and | know in any law firm,
many firms have very established policies on charity and
giving and it's part of doing business and to treet it
somehow separately or to say that a charitable call, you
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know, should be subject to atelephone sdesrule on

sde of equipment or something shouldn't -- isjudt like
not in the redity of what's happening where relaively
gmadl business, unless there's a case made on small
business, | think the difference between now and 1995 is
now you're talking about the do-not-call list, in 1995

you weren't talking about a do-not-cal list, and |

think that redly changesit.

I would like to make just one persond note on

the competitive issue, | was very gratified to hear

Sandy from SBC make essentidly the same competitive
issues we were making, or at least agreeing with them on
common carriers. | think theissueisit would be an
unleve playing field and it was very interesting to me
and | was grateful to hear that even though a common
carier like SBC essentiadly supports the same issue.

Thank you.

MS. HARRINGTON: Could | ask someone who is over

on this sSide to open and prop the doors. The hotel
seems to be closing off the back doors, and | haven't
been able to get in any way other than those doors if
they're locked. So, can someone open it and just prop
it open, because we're about to move to the open mike,
and no one will be ableto get in.

MR. PROCHNOW: | think it's more important to
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get out.

MS. HARRINGTON: Katie observes and comments to

me that perhaps alock-down would have been more
gppropriate in the last session than this one.

Thank you, Jerry, thanks. Yeah, let'sleave

those open.

Yes, Sandy?

MR. KIVOWITZ: Thank you.

First | don't recal making comments
specificaly about the common carrier exemption, and in
fact it's SBC's position and mine that we would be
covered by the FCC'srules asit relates to that.
Whether that resulted in an unleve playing fidd I'll
leave to future debate. That's not the purpose of my
comment right now.

What | would like to do isadd to Mr. Bussey's
comment on the cost of development of the database for
acompany like ours, database administration, database
maintenance and development, for a company like SBC it
may not be significant, but for 7,000 independent
Internet service providers that are al seeking to
provide valuated services that enable them to go to
asmdl business and say herés why you should let
me do your web-based development and advertising
programs.
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| imagine the codt of this maintenance and

database development would be far more sgnificant to

them than to a company like mine. However the increased

liability, and the exposure from the generd public
being able to now bring suits againg any of the 7,000
playersfor seemingly innocuous and minor violationsis
going to change the cost structure of how we offer the
business.

It's going to change our insurance premiums, our
litigation exposure, our lega expense, and to the
extent that we're aremaining industry that's serving
al of smal business, the number of smal businesses
that can be effectively covered and by an industry such
as ours where the margins are not profitable yet, is
going to get smdler and smdler, and there will be
businesses on the smaller end of the small business
economy that would be neglected with 12 to 14 million
smal businessesin the United States, if thet'sa 10
percent figure, we're talking about one and a haf
million businesses; if it's afive percent figure, were
talking 600 to 700,000 businesses; and even if we're
talking about one percent that are omitted from these
targeted marketing efforts, we're il talking about a
sgnificant number of businesses.

Placed in the context of the allegations of
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fraud, | can't see what the benefit is from eiminating
this exemption compared to what the damage isto those
businesses who, as the satitics clearly show, will
benefit from their presence on the web.

MS. HARRINGTON-McBRIDE: Elliot?

MR. BURG: Elliot Burg, NAAG.

There isaregpect in which some of these
exemptions are not as findy tuned as they might be.

For example, with respect to busi ness-to-business and
charitable solicitations, there is a subset of

charitable callsthat are made by paid fundraisers on
behdf of public safety organizations, police, fire,
sheriffs and so on that have been distressingly common.
And there are lots of these casesthat are a any point
in time under investigation by various Sates, often as
aresult of misstatements of affiliation by the cdler,

50 that people who get the cal assume -- the businesses
that get the call assumethat it is a police officer

that's making the cal.

Many of these campaigns are for advertising in
caendars or with books that are made up, ostensibly to
benefit the public safety organization, but the Lion's
share of the money ends up going to the fundraiser.

Now, it ssemsto me that the ruleis not as
finely tuned as it might be, because one could
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understand a concern about gpplication of the
do-not-cal regime to these kinds of Situations, and
there are money people in safety organizations that
operate -- whose fundraisers operate in alegitimate and
graightforward manner, but | don't understand the
rationae for not gpplying the required disclosures and
the prohibitive misrepresentations to these kinds of
campaigns, and I'm wondering if there might be some
possihility of the Commission's reconsidering exactly

how these exemptions are configured in that respect.

MS. HARRINGTON-McBRIDE: | think it's now on the

record and it will be considered.

MR. BURG: Okay, thank you.

MS. HARRINGTON-McBRIDE: Henry?

MR. SUHRKE: In regard to that particular
alegation -- I'm sorry, in regard to that particular
point, | thought | had addressed that to some extent,
because it was interesting that Mr. Burg just said that
these were instances where the fundraiser kept most of
themoney. Thisisexactly the error that most of these
alegations commit, because the fundraiser keeping the
money impliesthat its profit in his case, whereas as
I've indicated, it's double costs that are involved in
most cases. It'sthe cost of putting out a concert,
plus the cogt of publishing the brochure, plus the
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fundraising costs that your registration and other
thingsinvolve, so that making a specia case for this
without taking a research as to exactly what the facts
are, it seemsto me would be amove in exactly the wrong
direction.
MS. HARRINGTON: Len, did you want to speak
agan or isyour tent il up?
MR. BUSSEY': | had one more comment.
MS. HARRINGTON: We are going to give you the
last word in this session.
MR. BUSSEY: | would just like to say that at
this point there are ways to stop some of the fraud and
they're already being used, such asthe Better Business
Bureau or the FTC prosecutions today, but there are
programs smilar to the ones within our industry that
like would be analogous, and that isthe Y elow Pages
bogus billing program in which the FTC has cooperated
aong with the Postal Service. So, there are other
ways. We're not defenseless out there.
MS. HARRINGTON: Thank you very much. We are
going to bresk for five minutes while we get ready for
the open mike session. So, please be back, everyone, to
listen to our open mike in five minutes. Now, the only
way in and out gpparently is going to be over here. So,
please don't close those doors.
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(Whereupon, there was a brief recessin the
proceedings.)

MS. HARRINGTON: Okay, we have | believe one
person who has asked to speak, and that isa
representative from the lowa Firefighters Association.
Hi. Would everyone please take a seqt.

Do you want to introduce yoursdlf for the
record, please.

MR. REED: My nameisJack Reed, | anthe-- I'm
afirefighter, I'm a 25-year fire service veteran, | am
the state president for the lowa Professional

Firefighters, and | represent as chairman for a

codition of ten States of the firefighters associations

that do fundraising. All of these associations hirea

third party to do their fundraising for them, and it
supports the programs and the projects that they havein
thelr states and their communities. If the firefighters
areincluded in the do-not-cdll lig, it will destroy

the programs that we have that thrive in the communities
to date.

Asfirefighters, we don't have alot of timeto
do fundraising, mogt firefighters work a 56-hour week,
24-hour shift. When they're not working, they're
usudly doing schooling, family activities and so forth,
and soit'sjust impossible for us to attempt to do our

For The Record, Inc.

Waddorf, Maryland
(301) 870-8025



© 00 N oo o0~ W N PP

NN NN NN PR B R B PR PR R e
ag A W N P O © 0 N O 00 b W N +— O

228
own fundraisng program, nor could our associations
afford to purchase the equipment or do the training or
to bring peoplein to do fundraising for us, it'sjust
not possible.

Welve thought about it, we have examined it, but
it'sjust impossible for usto do, and thereforeit's
necessary for usto hire athird party company to do our
fundraisng.

The programs that we sponsor through our
fundraising program are many, and they're various from
date to gate, and those would include such things as
smoke houses that teach family and children how to get
out of fire dive, we do fire safety coloring book

programs for elementary-aged kids, we do scholarship
programs, just to name afew. We aso through our
programs with the fundraising money, we assst with
group homes and underprivileged adults as well.

If the firefighters are included on a
do-not-call ligt, none of those programswill be
possible. There's gpproximately about 40-some states
that firefighters do fundraising in through
telemarketing with athird party company to date. There
are millions of customers out there or supporters of
oursthat don't mind getting a cal for firefightersto
support our causes and our programs, but if those people
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sign up on the do-not-cdl list that includes
firefighters associations, we will not be able to
contact the people who like to support usin our
communities out there. It just won't be possible.

Thank you for the time to speak before you
today.

MS. HARRINGTON: Thank you, Mr. Reed.

(Applause.)

MR. LEWIS. Excuse me, would it be possibleif |

made a brief comment as well?

MS. HARRINGTON: Sure. Would you introduce
yourself.

MR. LEWIS. My nameisRyan Lewisand I'm from a
company called Celebrity Foods located in Cdifornia
We're asmall business that does 100 percent of our
business through gppointment setting, follow up by a
later, you know, face-to-face sales call.

Just to give you alittle bit of background, our
sdesforceis-- I'm sorry. Our people actually make
it --

MS. HARRINGTON: Jugt lift that mike out of the
crate and useit as ahand mike.

MR. LEWIS: The people who actudly make the
telephone cals are about 95 percent of them are
part-time appointment settersfor us. A lot of them do
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work out of their home, some do work out of offices that
we have. Any given office, theré's maybe maximum of ten
people working in any of them a onetime. And thisis
predominantly, you know, students, you know, single
mothers, people of that nature that are doing this kind
of work for us.
And I'm redlly concerned about the do-not-call
ligt, because | think it's going to completely exclude
us from having any right to some kind of commercid
speech to potentia, you know, clients, and we're not in
apogtion to do any materid harm to anybody through
any kinds of fraud, because thereis no avenue asfar as
cods. They have no information asfar as ability to
actudly, you know, consummate some kind of sdle over
the telephone.

And 0 | think it'simportant for companies like
ours that can't harm people from those kind of
activities to be exempted. Y ou know, if not, because
100 percent of our businessis predicated upon setting
those appointments for a later face-to-face cal. Were
out of business, we're done.

And | just kind of stumbled acrossthisand |
just fdt it was important to say something. So, thank
you very much.

(Applause))
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MS. HARRINGTON: Thank you.

Well, | think we've come to the end of this
three-day workshop and | want to thank al of you who
have come to participate, those of you who have been
here ligening.

| want to say aparticular thank you to al
sorts of people from the Federal Trade Commission staff
who have worked on this. Y ou know, everyone from the
FTC gaff who has made this workshop happen has some
other job, substantive job. We are not professiona
mesting planners or | think about my colleague David
Torok who was here discussing implementation of
do-not-cal, David is not a telephone technologist, a
database creator, and | am always so proud to work with
the gtaff from the FTC when | see how well my colleagues
rise to the chdlenge to do dl of these other thingsin
addition to practicing law and investigating and working
as pardegds, and we've just had awhole bunch of
people help out here.

And | thank you al, particularly our IT people
who have done agood job of capturing al of thison
videotape, for any of you who have done anything
embarrassng that you didn't think anyone saw, hah, we
have you on camera.

Asyou know, the record will remain open until
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June 28th. We don't want piling on. If you've got
something new to say, some additiond factuad evidence,
we would appreciaeit, but as| said, there will be
demerits for those who submit additiona statements thet
smply say what you've dready said. Werelooking for
new.
Finaly, | want to thank Katie
Harrington-McBride and the rule team. These arethe
guys who -- Carole Danielson, Mike Goodman, Karen
Leonard, and Allen Hile -- who are chained to their
computers reading these 42,000 comments, andlyzing them,
and they are doing dl of the heavy lifting on this, and
| think have done and will do aredly wonderful job.
o, thank you al.
MR. HILE: Let'snot forget Voni Eason.
MS. HARRINGTON: Weéll, yeah, and for the record,
Voni Eason, | want you to get this down in caps, Voni
Eason, Voni Eason, Voni Eason, sheis not here today,
but she has been the person working redly hard on dl
-- usng dl of the logidtics, everything that went
right she had ahand in, anything that went wrong, for
example your name tags being stolen from the
registration desk, Voni had nothing to do with it, and
when she gets back and hears that that happened, boy, is
there going to be blank to pay.
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So, thank you very much and we look forward to
continuing to work with you.

MS. HARRINGTON-McBRIDE: For the record let's
not forget to thank Eileen Harrington for moving this
agenda aong.

(Applause))

(Whereupon, at 4:35 p.m., the workshop was
concluded.)
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