
September 11, 2008 

Federal Trade Commission 
Office of the Secretary 
Room H-135 (Annex L) 
600 Pennsylvania Avenue, NW 

Washington, DC 20580 

RE: Cigarette Test Method: FTC Matter No. P944509 

Dear Chairman Kovacic: 

We, the undersigned organizations, are writing to express our support fOr the Federal 

Trade Commission's (FTC) proposal (Cigarette Test Method, [P944509j) to rescind its 

guidance that permits tobacco companies to make factual statements about the tar and 

nicotine yields of cigarettesbased on the Cambridge Filter Method, commonly called 

the FTC Test Method. The FTC's action is necessary in light of the overwhelming 

scientific evidence that machine"based measures of tar and nicotine based on the
 

Cambridge Filter Method do not provide meaningful information about how much tar
 

and nicotine are actually received by the smoker or about the relative health risks of
 

different cigarettes. The National Cancer Institute (NCI), the U.S. Surgeon General
 

and other credible scientific bodies agree that there is in fact no meaningful difference
 

in a smoker's exposure to tar, nicotine and carbon monoxide based on whether they
 

smoke "light", "low-tar" or regular cigarettes.1 ,2,3
 

Numerous studies, including a 2001 landmark report by the NCI, have found that while 

changes in cigarette design reduced the amount of tar and nicotine measured by 

smoking machines using the Cambridge Filter Method, there is no evidence that these 

design changes have reduced disease either for smokers as a group or for the whole 

As a result, the reality is that people who smoke cigarettes that score low
population. 4 

on the Cambridge Filter Method are not exposed to lower amounts of dangerous toxins 

and have not reduced their risk of developing lung cancer, emphysema, heart disease 

and other smoking-caused diseases.5 This is because the machine test does not take 

into account the way actual smokers adjust their smoking behavior, for example, by
 

taking more or deeper puffs or blocking ventilation holes, to maintain nicotine levels.
 

In 2004, the U.S. Surgeon General's Report on the Health Consequences of Smoking 

concluded, "[a]lthough characteristics of cigarettes have changed during the last 50 

years and yields of tar and nicotine have declined substantially, as assessed by the 

Federal Trade Commission's test protocol, the risk of lung cancer in smokers has not 

declined:'s A more recent study that reviewed epidemiological data collected during 

the American Cancer Society's Cancer Prevention Study II concluded, "[t]here was no 

difference in risk among men who smoked brands rated as very low tar or low tar 

compared to those who smoked medium tar brands:,7 
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Within the last year, the World Health Organization Study Group on Tobacco Product 

Regulation (TobReg) and the International Agency for Research on Cancer (IARC) 

concluded: 

The most common measurements used historically for 

cigarettes have been machine measured tar, nicotine and 

carbon monoxide (TNCO) yields per cigarette based on the 

FTCIISO testing regimen. There is a current scientific 

consensus that these per cigarette yields do not provide 

valid estimates of human exposure or of relative human 

exposure when smoking different brands of cigarettes. 8 

Communication of these measures to smokers creates harm by misleading smokers 

into believing that differences in exposures and risk are likely to occur by switching to 

cigarette brands with different machine-measured yields.9 The public health and 

scientific communities have been deeply concerned about this issue for two decades. 

While it is clear that the FTC Test Method does not produce accurate information about
 

smokerS' level of exposure to tar and nicotine, it is also clear that the tobacco industry
 

has misused and exploited the test results to encourage more people to begin smoking
 

and to discourage smokers from quitting. Numerous public health authorities, including
 

the NCI in its 2001 report, have found that cigarette manufacturers for decades have
 

deceptively marketed "light" and "low-tar" cigarettes as reducing health risks despite 

knowing from their own research that this was not the case. 10 The manufacturers'
 

ability to claim that nicotine and tar ratings are based on an FTC-approved testing
 

method has been a vital part of this "low-tar" lie.
 

The impact of allowing tobacco companies to market in this way has been disastrous 

for individual smokers and for public health. As a result of this deceptive marketing, it
 

appears that more people are smoking than would be the case if these products Were
 

not on the market. 11 Rather than quit smoking, millions of smokers have switched to 

"light" and "low-tar" cigarettes under the false impression such a change would protect 

their health. A survey in the American Journal of Preventive Medicine found that many 

smokers choose "light" or "ultra light" cigarettes to reduce smoking risks. 12 In one 

study, 44 percent of smokers indicated that they had switched to a "low-tar" or "loW 
Half of the smokers of "light"

nicotine" cigarette just to reduce their health risk. 13 

cigarettes and nearly three-fourths of "ultra light" smokers said that they smoke these 

cigarettes to reduce the tar and nicotine they get from smoking. According to another 

survey, smokers believed that, on average, "light" cigarettes presented a 25 percent 

reduction in risk and "ultra lights" presented a 33 percent reduction risk compared to 

regular cigarettes. 14, 15 Unfortunately, as a result of switching rather than quitting, 

smokers of "low-tar" cigarettes have been exposed to the same amount of dangerous 

toxins and have not reduced their risk of developing lung cancer, emphysema, heart 

disease and other smoking-caused diseases. 
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In addition, according to several scientific studies, the people who smoke ~ or switch to 

- "light" and "low-tar" brands are the ones most interested in quitting, and who might 

have quit if they had not been lured into belieVing that "light" and "low-tar" cigarettes 

represented lesser health risks to them. 16 According to a study published in the 

American Journal of Preventive Medicine, 30 percent of "light" smokers and nearly half 

of "ultra light" smokers indicated one of the reasons they chose to smoke those brandS 

is that they considered it to be a step toward quitting completely.17 An earlier survey 

found that 38 percent of smokers who had switched brands switched to "low-tar" and 

"low nicotine" cigarettes as a quitting strategy.18 

Data do not indicate that switching to reduced tar cigarettes increases the likelihood 

that a smoker will successfully quit. 19 In fact, the evidence suggests that just the 

opposite occurs. "Low-tar" cigarettes appear to undermine the motivation to quit 

smoking among those smokers most interested in quitting. An American Journal of 

Public Health study found that smokers who say they smoke "light" cigarettes to reduce 

health risks are significantly less likely to quit smoking than people who smoke regular
 

cigarettes. The study found that smokers who switched to "light" cigarettes to reduce
 

health risks were about 50 percent less likely to quit smoking than those who smoked
 

non-"light" cigarettes.2o A study in Nicotine and Tobacco Research found that smokers
 

with the greatest desire to quit were more likely than other smokers to switch to lower
 

tar brands but no more likely to attempt or succeed at smoking cessation. 21 

The evidence is clear that the marketing of "light" and "low-tar" cigarettes as delivering
 

less tar and reducing smokers' health risks has impacted the behavior of millions of
 

consumers. After decades of deceptive marketing, the FTC Cigarette Report for 2004
 

and 2005 reported that over 84 percent of all cigarettes sold in the U.S. have tar yields
 

of 15 mg. or less on the FTC Test Method. 22
 

The evidence is also strong that the tobacco industry has long known that the FTC 

Test Method does not provide meaningful information to consumers, but has kept their 

knowledge secret even as they marketed products that score low on the FTC Test 

Method in ways that misled consumers. 23 Numerous internal documents demonstrate 

that Philip Morris knew that the FTC machine measurements did not accurately reflect 

the actual amount of the tar and nicotine ingested by human smokers or even the 

relative amount of tar and nicotine ingested by smokers of different cigarettes. 24 In an 

August 11, 1967 Philip Morris USA document Helmut Wakeham, then Director of 

Research and Development at Philip Morris USA, informed Paul D. Smith, then Vice 

President and General Counsel of Philip Morris USA, that human smokers increased 

their smoke intake when switching from non-filter to filter cigarettes, and as a result 

they would receive the same amount of tar and nicotine from filter cigarettes as from 

non-filter cigarettes: 

Two tests conducted at Product Opinion Laboratories 

demonstrate that in smoking a dilution filter cigaret [sic], the 

smoker adjusts his puff to receive about the same amount 
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of "undiluted" smoke in each case.... ln the smoking 

machine the puff volume is constant so that with dilution the 

quantity of "equivalent undiluted smoke" delivered to the 

Cambridge filter is reduced. Not so with the human smoker 

who appears to adjust to the diluted smoke by taking a 

larger puff so that he still gets about the same amount of 

equivalent undiluted smoke.... The smoker is, thus, 

apparently defeating the purpose of dilution to give him less 

"smoke" per puff. He is certainly not performing like the 

standard smoking machine; and to this extent the smoking 

machine data appear to be erroneous and misleading. It 

has probably always been so for diluted smoke cigarettes, 

whether dilution is obtained by porous paper or holes in the 

filter (emphasis in original).25 

SUbsequently, Philip Morris's scientist, Dr. Jerry Whidby, testified that: 

Product Opinion Laboratories was a facility established by 

Philip Morris to evaluate smokers' reaction to the cigarette 

brands Philip Morris was selling, as well as to Philip Morris' 

prototype cigarettes, and that he was not aware of any 

instance, at any time between when Dr. Wakeham wrote 

this document in 1967 and when [Dr. Whidby] left the 

company in 1998, in which Philip Morris informed the 

American public directly of Wakeham's conclusions that the 

FTC tar and nicotine yields are apparently 'erroneous and 

misleading,' and dilution filter cigarettes generated lower 

FTC yields than non-dilution cigarettes, but delivered about 

the same amount of smoke to smokers. (internal quotations 

omitted).26 

Similarly, a 1969 Philip Morris report of a study of filter smokers' intake patterns stated 

that the FTC Test Method has "no practical value for predicting smoke intake.'>27 

James Morgan, a future C.E.O. of Philip Morris U.S.A. who served as Brand Manager 

of Marlboro from 1969 to 1972 and was Director of Brand Management at Philip Morris 

at the time of Marlboro Lights' introduction, has admitted that the "light" descriptor as 

invented by Philip Morris was intended to convey a health message. He has testified 

that "Philip Morris made a calculated decision to use the phrase 'lowered tar and 

nicotine,' even though its own marketing research indicated that consumers interpreted 

that phrase as meaning that the cigarettes not only contained comparatively less tar 

and nicotine, but also that they were a healthier option.',28 

A Philip Morris document, dated September 17,1975 from Barbro Goodman to Leo
 

Meyer, then Philip Morris Director of Research, demonstrates that, specifically, Philip
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Morris was aware that "smokers got as much tar and nicotine from Marlboro Lights as 

from full-flavor Marlboros.,,29 Philip Morris knew that "Marlboro Lights cigarettes were 

not smoked like regular Marlboros.,,3o Their testing demonstrated that there were: 

differences in the size and frequency of the puffs, with 

larger volumes taken on Marlboro Lights by both regular 

Marlboro Smokers and Marlboro Lights smokers...The 

panelists smoked the cigarettes according to physical 

properties; i.e., the dilution and the lower RTD of Marlboro 

Lights [subconsciously] caused the smokers to take larger 

puffs on that cigarette than on Marlboro 85's. The larger 

puffs, in turn, increased the delivery of Marlboro lights 

proportionally. In effect, the Marlboro 85 smokers in this 

study did not achieve any reduction in smoke intake by 

smoking a cigarette (Marlboro Lights) normally considered 

lower in delivery. 

An interoffice memorandum on Philip Morris USA letterhead on March 7,1974 

between Raymond Fagan to Helmut Wakeham, Philip Morris Principal Scientist, 

entitled "Moral issue on FTC Tar" stated: 

Some concern has been expressed concerning the moral 

obligation of Philip Morris (and perhaps the tobacco 

industry) to reveal to the FTC the fact that sorne cigarette 

smokers may be getting more tar than the FTC rating of that 

cigarette. You mentioned in your presentation at the Center 

on Tuesday, March 5, that such concern was voiced in N.Y. 

at your talk there. And it was expressed again by some 

individuals who heard you in Richmond. I believe that there 

need be no such concern, at least from a position of 

morality. 31 

Another Philip Morris document, dated just six days before, stated under the heading 

"SUMMARY": "People do not smoke like the machine [referring to the FTC Test 

Method] ... generally people smoke in such a way that they get much more than 

predicted by machine. This is especially true for dilution cigarets [SiC]."32 After 

acknowledging that human smokers get much more tar than indicated by the FTC 

testing methodology, the document stated in the "CONCLUSION" section: "The FTC 

standardized test should be retained: 1) It gives low numbers." 33 

Philip Morris's internal documents reveal that by 1978, "Philip Morris had substantial 

evidence that the 'filter dilution which Philip Morris used to reduce FTC tar and nicotine 

yields was Somehow acting to increase' the [biological] 'activity' of the whole smoke 

condensate ("WSC") collected from its cigarettes,,,34 actually indicating that these "light" 

cigarettes were potentially more hazardous than regular cigarettes. 
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Additional Philip Morris research conducted in 1979 yielded the sarne result. A May 

11, 1982, Philip Morris docurnent frorn INBIFO (Philip Morris's secretive overseas 

research facility) indicated that Philip Morris learned frorn its testing of low tar reference 

laboratory cigarettes (cigarettes used for research purposes and not actually sold in 

stores) that these cigarettes registered higher in standard biologicaI tests than 

regular-delivery reference cigarettes- i.e., were "more active"- and thus were 

potentially rnore carcinogenic: "Low tar reference cigarette ... Imlay be slightly more 

active than [the regular delivery reference cigarette] as a complete carcinogen.,,35 

Similarly, a January 28, 1994 report from INBIFO to Philip Morris in Richmond, Virginia 

stated that increased cigarette filtration, porosity and ventilation (primary methods used 

by Philip Morris to reduce the FTC Test Method tar and nicotine yields in its cigarettes) 

would result in an increase in the degree to which cigarette smoke was toxic to liVing 

cells ("cytotoxicity"), the irritation it caused to smokers, and the likelihood of the smoke 

to generate rnutations, such as turnors and/or cancer ("mutagenicity,,).36 

Additional evidence that Philip Morris knew of increased mutagenicity cornes frorn 

Clifton Lilly, Senior Vice President ofTechnology at Philip Morris. He confirmed that 

data from tests run at Philip Morris's INBIFO facility showed that the Ames test for 

mutagenicity [designed to measure the degree to which a substance causes rnutations, 

such as tumors and/or cancer] from Marlboro Lights produces significantly higher 

results than the tar from Marlboro "Reds" products. 37 

In the interest of public health, we strongly urge the FTC to prohibit tobacco cornpanies 

frorn using terrns such as "per FTC method" or any statements that states or implies 

FTC endorsement or approval of the Cambridge Filter Method or other machine-based 

test rnethods. We believe that this action will help to eliminate consumers' 

misperceptions about these products and will be an important step towards addressing
 

this public health tragedy. This action by the FTC will also help our public health
 

organizations to be more effective in our efforts to prevent children from starting to
 

smoke and to help all smokers to qUit. Also enclosed for your review is a brief filed in
 

the case of Altria v. Good on June 18, 2008. Thank you for your attention to our
 

concerns and for the opportunity to respond to this Federal Register Notice. 

Sincerely, 

Matthew L. Myers, President
 
Campaign for Tobacco-Free Kids
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INTERESTS OF AMICI CURIAE 

Amici Curiae are non-profit public health 

organizations, health professionals, and medical 

societies that for decades have confronted the 

devastating health and economic consequences of 

tobacco use. Hence, Amici are especially qualified to 

assist this court in comprehending the gravity ofPhilip 

Morris' actions in deceptively producing and branding 

its so-called ''Light'' and ''Lowered Tar and Nicotine" 

cigarettes, Marlboro Lights and Cambridge Lights.l 

Amici,2 the American Medical Association, 

American Cancer Society, Inc., Campaign for 

Tobacco-Free Kids, American Heart Association, 

American Lung Association, American Public 

Health Association, American Legacy 
of ChestFoundation, American College 

Physicians, Oncology Nursing Society, and 

Am.erican Academy ofPediatrics, share a common 

interest of ensuring that the tobacco industry is 

effectively restrained from continuing the type of 

misconduct that is at issue in this action. Amici seek 

to educate the American public regarding the widely­

held misconception that smoking "light" or "lowered tar 

and nicotine" cigarettes is a safer alternative to 

smoking regular cigarettes. To this day, through their 

marketing and branding practices, Philip Morris and 

1 Pursuant to Rule 37.6, Amici Curiae state that no 

cOunsel for a party authored any part of this brief, and no person 

01' entity, other than the Amici Curiae, its members, and its 

counsel made a monetary contribution to the preparation or 

submission of this brief. Counsel of record for both parties have 

consented to the filing of this brief. 

2 See Appendix "p,:' for Statements of Interest of Amici 

Curiae. 
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other companies continue to perpetuate this	 Morris developed and marketed Marlboro Lights 

cigarettes to create an "illusion" of a less dangerous
misconception in order to maintain and expand their 

cigarette when compared to regular Marlboro "Reds"
consumer base. 

even though there was no basis forthe representation. 

At no time have Marlboro Lights or Cambridge Lights
Amici collectively address this Court in order to 

place the court of appeal's decision in its broader	 offered any actual reduction in risk when compared 

with their regular counterparts.
context, emphasizing that this is a case about fraud 

and deception and not about a failure to adequately 
As the National Cancer Institute's Monograph

warn. The consequences of the fraud and deception 
133 documents, consumers believed and acted upon

committed by Philip Morris are both broad and 
Morris' message: "advertising for [light]

profound, and far beyond the regulatory purview of	 Philip
products led consumers to perceive ... low-tar delivery

either the Federal Trade Commission or existing 
products as safer alternatives to regular cigarettes."

federal legislation; Philip Morris has not only 
J.A.830a. At the same time, cigarette industry

committed a fraud upon the consumers of its "Lights" 
documents now demonstrate Philip Morris knew the

products, but the consequences of that fraud for	 the 
opposite to be true. From the initiation of"lights" as a

physical and economic health of the citizens of Maine 

and other states have been devastating, and will cigarette marketing device, "the cigarette 

manufacturers recognized the inherent deception of
reverberate for decades to come. Amici urge this Court 

to be mindful of these real-world consequences of advertising that offered cigarettes as 'Lights.'" 

Philip Morris' fraud, and to understand that actions, J.A.897a-898a. 

such as the one brought by Petitioners here,	 are 
Philip Morris first marketed Marlboro Lights

needed to redress the long-term damage caused	 by 
cigarettes in 1971, at the time inventing the word

Philip Morris over the past four decades. 
"lights" as a descriptor for its cigarettes. Since their 

inception, Philip Morris has of its own volition 
SUMMARY OF ARGUMENT	 deliberately marketed Marlboro Lights, and later 

Cambridge Lights, as either ''lights'' or ''lowered tar
Philip Morris' "light" cigarettes were marketed 

and nicotine" in a manner never mandated by the FTC 
in a way that led consumers to believe that they were 

or subject to its control, authorization, or regulation.
safer than regular cigarettes. This deception was part 

While formally alleging in its briefing to this court that 
of a carefully orchestrated and controlled plan initiated 

these descriptors were only based upon the "Cambridge
by Philip Morris and the other tobacco companies who 

Filter Method" ("Cambridge Method"), for thirty years
followed Philip Morris' lead. That plan was designed 

to (and did) enable Philip Morris, along with the rest of 
3 National Cancer Institute, Smoking and Tobacco Control 

the tobacco industry, to maintain and even increase its Monograph 13: Risks Associated with Smoking Cigarettes with 

cigarette sales-and profits-by offering cigarettes Low Machine-Measured Yields of Tar and Nicotine 199 (2001) 

marketed to provide "health reassurance" when ("Monograph 13'') (excerpts included at J.A.713a-898a; full report 

found at Court ofAppeals App. 423-673 (hereinafter "C.A App.").
compared with "regular" tobacco products. Philip 



5
4 

ARGUMENT
Philip Morris has never publicly articulated that 

alleged basis for naming specific brands "lights" nor 
Philip Morris Engaged in a Long-term 

did it ever include any FTC tar or nicotine numbers on I. 
Pattern of Conduct Designed to Mislead Its 

any of its packaging, cartons, or package labels for 
Consumers

Marlboro Lights and Cambridge Lights. At no point 

did the FTC require or authorize the use of the term 
A review of the history ofthe development and 

"lights" with regard to any category of cigarettes, nor 
marketing of cigarettes with such descriptors as 

did the FTC establish standards that required or 
"lights" or "lowered tar and nicotine," including 

established a "lights" category. Nothing in the Public 
Marlboro Lights and Cambridge Lights, leads to the 

Health Cigarette Smoking Actof 1969; Pub. L. No. 91­
conclusion that this is a· case about fraud and 

222, 84 Stat. 87(Apr. 1, 1970), as originally enacted or 
deception. The FTC has never regulated, much less 

as subsequently amended, mandates or authorizes the 
required, any descriptor used by Philip Morris on its 

use of such a term or countenances Philip Morris' 
packaging. At all times, Philip Morris has chosen to 

deception. use these descriptors in a way that deceived its 

consumers and potential consumers. 

The toll· on the people of Maine and the 

American public generally of Philip Morris' consumer 
A. The Antecedents to the "Lights" 

fraud has been tremendous. Marlboro Lights are now 
Fraud Through the 1950s 

the number one selling cigarette brand in America. 

Yet, the National Cancer Institute and others have In the 1940s and 1950s, scientific researchers 

found that their rapid rise in popularity, as well as 
began to publish studies that identified a causal 

that of other "light" and "low tar" cigarettes, has not 
relationship between cigarette smoking and various 

been met with any concomitant reduction in risk or 
diseases, including lung cancer. As sales started to 

decline, the cigarette industry quickly recognized the
disease. Moreover, tests of the smoke from Marlboro 

Lights have shown its condensate to be more 
adverse impact that this growing body ofpublic health 

mutagenic4 than Marlboro "Reds." As a result, Philip 
information had on the industry's economic viability. 

Morris' own documents indicate that Marlboro Lights 
First, industry executives knew that if the American 

and other "light" cigarettes may have contributedto an 
public understood that smoking caused cancer and 

increased risk of disease over regular cigarettes. It is 
other diseases, fewer people would start to smoke and 

for these reasons that a consensus of the American 
more would quit. Second, those who did smoke (or had 

public health community, along with governments 
smoked) posed a potential threat of civil liability for 

worldwide, has called for· the end of the use of 
the industry. Finally, the cigarette industry feared the 

prospect of stringent government regulations.
descriptors, such as "lights," on cigarette labeling. 

On December 15, 1953, tobacco executives held a 

meeting at the Plaza Hotel in New York City. The 
4 Mutagenicity refers to the biologic activity· that 

of the five major U.S. cigarette
accompanies certain carcinogens. presidents 
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and obscure the harms of smoking. See, e.g., id. at 40­

manufacturers at that. time-Philip Morris, R.J. 

Reynolds, Brown & Williamson, Lorillard, and 62.5 

American-met with representatives oflhe public 
Thus, instead of researching and publicly 

relations firm Hill & Knowlton. At the meeting, the 

attendees agreed that the studies linking cigarettes	 acknowledging the harmful effects oftar and nicotine, 

the industry launched a coordinated public relations 

and disease, as well as the public's resulting concerns, 
campaign that misrepresented the state of the 

were "worthy ofdrastic action." United States v. Philip 
scientific evidence demonstrating the link between its 

Morris USA, Inc., 449 F. Sllpp. 2d 1, 37 (D.D.C. 2006). Philip Morris helped 

As a result of this New York meeting, these companies products and serious disease. 

organize and set in motion this essential strategy of 

issued what they called a "Frank Statement to 
generating "controversy" about the scientific findings 

Cigarette Smokers." The "statement" was published in 
linking smoking to disease, and then adhered to this 

448 newspapers and aimed at approximately 43 
approach, without wavering, for the next half-century. 

million Americans. In particular, Philip Morris and 
Philip Morris executives further conspired with the 

the other tobacco companies represented the following 
company executives through a

other tobacco
to theAmerican public: (1) "We accept an interest in 

"gentlemen's agreement" to ensure that the companies 

people's health as a basicresponsibility, paramount to 
would not compete on the basis of health claims. In 

every other consideration in our business"; (2) 'Tr]here 
particular, they agreed: (1) to prohibit the development 

is no proof that cigarette smoking is one of the causes 
or marketing ofa "safer" cigarette; and (2) not to 

[oflung cancer]"; (3) "We always have and always will 
perform biological research on the link between 

cooperate closely with those whose task it is to 
smoking and disease. PhilipMoms, 449 F. Supp. 2d at 

safeguard the public health"; and (4) "We believe the 
37-39. At the same time, they implemented a strategy 

products we make are not injurious to.health." Philip 
to falsely reassure; and thereby deceive, the American

Everyone of these 
public that there was still doubt regarding the evidence

Morris, 449 F. Supp. 2d at 40.
 

statements was false. linking smoking and· disease-that it was an "open
 

The "Frank Statement" also promised that the question," id. at 38-even though their own studies 

. .	 
.

.	 since the early 1950s demonstrated that smoking posed 

Defendants would conduct independent research into 

tobacco use and health. Id. Defendants purported to	 tremendous risks to human health. Id. at 164-68. 

conduct this research through· a newly formed, 

5 Philip Morris executive Robert Seligman wrote the

industry-funded entity known as the Tobacco Industry	 

following historical account: "Bill Shinn [Shook, Hardy & Bacon 

Research Committee ("TIRC"), later renamed the	 
attorney] described the history, particularly in relation to the 

Council for Tobacco Research ("CTR"). Under the cover 
CTR began as an organization called Tobacco Industry 

Research Council (TIRC). It was set up as an industry 'shield' in
of conducting research, TIRC/CTR served as a CTR. 

sophisticated public relations mechanism that enabled 
1954." R.B. Seligman, Letter to CTR File, Subject· Meeting in New 

Philip Morris and the other tobacco companies to deny	 York-November 15, 1978, Document No. 1003718428-8432 at 8429 

(1978), available at http://tobaccodocuments.orgllandmanJ

1003718428-8432.html. 
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B. The 1960s: The Prelude to the seconds' duration on a cigarette every 60 seconds until 

''Lights'' Fraud-The "Tar Wars" and the cigarette is smoked to a specified butt length. The 

tar and nicotine collected by the machine is then
the "Cambridge Method" 

weighed and measured." Federal Trade Commission v. 

The 1964 Surgeon General's Report established Brown & Williamson Tobacco Corp., 778 F.2d 25, 37 

to everyone other than public representatives of the (D.C. Cir., 1985). The measurement is done by 

tobacco industry that smoking caused lung cancer, at analyzing the residue left on pads in order to total the 

least in males. At the same time, the Report increased purported tar and nicotine yields of that particular 

public awareness of the health.risks associated with cigarette brand. This method has also become 

smoking. However, instead of acknowledging the generally known as "the FTC method" or "the 

science in the Report, Philip Morris responded to the Cambridge Filter System." 

Report by trying to assuage health concerns while 
Numerous internal documents demonstrate that

continuing to make sure that their products delivered 
Philip Morris knew that the "Cambridge Method"

sufficient amounts 'of nicotine when smoked by 

consumers. Monograph 13, J.A.843a. measurements did not accurately reflect the actual 

amount oftar and nicotine ingested by human smokers 

Philip Morris and the other tobacco companies or even the relative amount of tar and nicotine 

ingested by smokers of different cigarettes. See, e.g.,aggressively marketed their cigarettes as having less 

tar than competitors, resulting in whatwas Feferred to Philip Morris, 449 F. Supp. 2d at 461. In an August 

as the "tar derby" or "tar~ars." In the ,mid-1960s, the 11, 1967, document, Helmut Wakeham, then Philip 

FTC ended' the "tar derby" by, prohibiting tar and Morris Director of Research and Development, 

nicotine claims in advertising. J A.836a.. The FTC informed Paul Smith, then Philip Morris Vice 

then issued a policy statement indicating that a factual President and General Counsel, that human smokers 

statement ofthe tar and nicotilJ.e content based upon increased their smoke intake when switching from 

the "Cambridge Method" would not be treated as a non-filter to filter cigarettes, and as a result they 

would receive the same amount of tar and nicotineviolation of Section 5 of the FTC Act so long as there
 

were no express or. implied representations in from filter cigarettes as from non-filter cigarettes:
 

advertisements that the rep;resentf)d level of tar or
 

nicotine reduced or eliminated health hazards. Philip Two tests conducted at Product
 

Opinion Laboratories demonstrate

Morris, 449 F. Supp. 2d at 435-36. 

that in smoking a dilution filter
 

This action resulted from the FTC's efforts, cigaret [sic], the smoker adjusts
 

beginning. in the 1950s, to conduct tests on smoke his puff to receive about the same
 

condensate, using a smoke-measuringmachine method a.mount of "undiluted" smoke in
 

developed by the .American Tobacco Company. each case. . . . In the smoking
 

Monograph 13, CA. App.602.· This method "utilizes a machine the puff volume is
 

smoking machine that takes a 35 milliliter puff of two constant so that with dilution the
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[Dr. Whidby] left the company in
quantity of "equivalent undiluted 

1998, in which Philip Morris
smoke" delivered to the Cambridge 

informed the American public
filter is reduced. Not so with the 

directly of Wakeham's conclusions
human smoker who appears to 

that the FTC tar and nicotine
adjust to the diluted smoke by 

yields are apparently 'erroneous
taking a larger puff so that he 

still gets about the same amount of	 and misleading,' and dilution filter 

cigarettes generated lower FTC
equivalent undiluted smoke.... 

yields than non-dilution cigarettes,
The smoker is, thus, apparently 

but delivered about the same
defeating the purpose ofdilution to 

amount of smoke to smokers.
give him less "smoke" per puff. He
 

is certainly not performing like the
 
ld. (internal quotations omitted). Similarly, a 1969

standard smoking machine; andto 
Philip Morris report ofa study offilter smokers' intake

this extent the smoking machine 
patterns stated that the FTC Method has "no practical

data appear to be erroneous and 
value for predicting smoke intake."6

misleading. It has probably 

always been so for diluted smoke 
In September 1968, representatives from the

cigarettes, whether dilution is 
major tobacco companies attended a meeting in Hilton

obtained by porous paper or holes 
Head, South Carolina. The minutes from this meeting

in the filter. show that all of the companies attending agreed to 

Philip Morris, 449 F. Supp. 2d at 462 (emphasis in market "health-image" (health reassurance) cigarettes 

and "health-oriented (minimal biological activity)
original). cigarette[s} to be kept on the market for those 

Subsequently, Philip Morris's scientist, Dr. Jerry consumers choosing it."7 At no time did the tobacco 

Whidby, has testified as summarized below: industry disclose to the FTC the results of its private 

research or the existence of its secret industry 

Product Opinion Laboratories was agreements, nor is there any evidence that the FTC 

a facility established by Philip 

Morris to evaluate smokers' 
6 A. H. Laurene, et al., Philip Morris Smoking Behavior

reaction to the cigarette brands 
Study Labelled SEX· I, Document No. 504208317-8360 at 8319

Philip Morris was selling, as well 
(Mar. 17, 1971), http://tobaccodocuments.orglbliley_l'jr/504208317.

as to Philip Morris' prototype 
8360.html.

cigarettes, and that he was not 
7 Stanton Glantz, et. al., The Cigarette Papers 129

aware of any instance, at any time available atBerkeley: Dniv. of California Press (1998),
between when Dr. Wakeham wrote 

http://www.escholarship.org/editions/view?docld=ft8489p25j&chu

this document in 1967 and when nk.id=dOe3989&toc.id=dOe3989&brand=eschol. 
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The Voluntary Agreement among the cigarette
was aware of·the results of tbis research or these 

,~ompanies prompted the FTC to end its formal rule­
agreements.	 making proceedings and any further investigation into 

the. merits of the Cambridge Method test. Philip
Inresponse to the "tar wars," the FTC proposed 

to require tobacco manufacturers to disclose the tar Morris, 449 F. Supp. 2d at 435; 36 Fed. Reg. 784 

and nicotine yields as determined by the "Cambridge (1971). Because the FTC was nota party to the 

Voluntary Agreement, it never established the
Method". 35 Fed. Reg. 12,671(1970). With knowledge 

of the deficiencies ofthe test results and their ability to agreelllent's terms as a "Trade Regulation Rule" 

pursuant to 15U.S.C. § 57a. As such, the agency has
manufacture products that scored low on the test but 

actually delivered tar and nicotine levels to consumers . )1(jver had the authority to enforce it. See FTC, 778 

that bore no relationship to the test results, the five F.2d. at 37.
 

major tobacco companies, including Pbilip Morris, as 
Thus, at the time Philip Morris voluntarily


well as three minor producers, entered into a private,
 
entered into the agreement with the FTC, it was well

voluntary agreement ("Voluntary Agreement") among 
aware: (1) that smokers of dilution-based "low-tar"

themselves to disclose Cambridge Method test data in 
Cigarettes did not actually receive less tar and nicotine;

cigarette advertisements but not on cigarette packs. 
(2) that the test results did not provide meaningful

Philip Morris, 449 F. Supp. 2d at 435. By entering into 
information about the relative amount of tar and

this Voluntary Agreement, the companies avoided 

formal regulation of their cigarette advertising, and nicothteactuallydelivered to consumers by different 

. tObacco productS; and (3) that, therefore, the FTC
circumscribed the role oHhe FTC. Id. 8 

llleasm;lalI1entsdid not provide any useful imormation 

to 9911s11111ers looking to reduce their tar and nicotine 

intake out of health concerns. The industry was also 

a""are that one reason the FTC measurements were
BIn its cover letter, Philip Morris, through The Tobacco 

ll~eless .. ""as because their cigarettes were being
Instituts,Inc., made Clear that the Voluntary Agreement was 

indeed voluntary and that Philip Morris did not acknowledge the 1l1.~11?f~ctm;edin such a way as to enable smokers to 

authority of the FTC to in.stitute regulations: a.JteEb.0",theysmoked by subconsciously "titrating" or 

In submitting the program embodied in f'coIllpensating" for the lower delivery of nicotine from 

the enclosed letter on behalf of these 

companies, [CTR has] been directed to While each company will fully adhere to 

state furthel' on behalf of each of them thevoluntary program submitted, it does 

that it is not to be considered an not by doing so admit that the failure 

admission that the Federal Trade affirmatively to disclose in its advertising 

Commission is authorized to promulgate a any "tar" and nicotine test results . . . 

trade regulation rule, or that this constitutes a violation of law. 

voluntary program may be inCluded for 
L<).tt!'rfromHorace R. Kornegay, President & Executive Director,

any purpose in any public hearing held on 
•• ']'he TobaccoInstitute, Inc., to FTC (Oct. 23, 1970), CA App. 675­

the Federal Trade Commission's proposal 
76,

of August 8, 1970, or any like proposal. 
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James Morgan, a future C.E.O. of Philip Morris 

dilution-based low-tar cigarettes in order to achieve the 
USA, who was Director of Brand Management at 

consumers' required nicotine load. See Philip Morris, 
Philip Morris at the time of Marlboro Lights' 

449 F. Supp. 2d at 435-44. 
introduction, has admitted that the Marlboro Lights 

The 1970s: The "Lights" Cigarette descriptors were invented and intended by Philip 
C. 

Morris to convey a health message. He has testified
Fraud Is Initiated 

that: 

Instead of developing and marketing a truly	 
Philip Morris made a calculated

safer cigarette, in 1971, shortly after entering into the	 
decision to use the phrase "lowered

Philip Morris introduced
Voluntary. Agreement, 

Marlboro Lights cigarettes nationwide as "light," while	 tar and nicotine," even though its 

Own marketing research indicated
including the phrase "lowered tar and nicotine" on all 

that consumers interpreted that 
of its packaging. As acknowledged by Philip Morris'	 

thephrase as meaning that

own internal documents, in labeling, designing, and 

not only contained

marketing these cigarettes, Philip Morris intended	 cigarettes 

that consumers would purchase "light" cigarettes	 comparatively less tar and
 

nicotine, but also that they were a

perceiving them to have a health benefit when	 

healthier option.
compared with regular Marlboro cigarettes. This 

representation to consumers was never associated with 
Philip Morris, 449 F. Supp. 2d. at 513-14. 

tar and nicotine testing,. as Philip Morris. never 

included tar and nicotine figures on the packages of 
admission is consistent with 

Marlboro Lights cigarettes while representing on all of His 

its packaging that these cigarettes were "light" and contemporaneous internal Philip Morris documents. 

For example, a May 1976 study prepared for Philip 

delivered "lowered tar and nicotine."9 
Morris by The Roper Organization, Inc., entitled "A 

Stur!yof Smokers' Habits andAttitudes with Special 

Emphasis on Low Tar Cigarettes," stated: 
9 Philip Morris has admitted that it never included tar and
 

nicotine figures on its ''light'' cigarette packages, such as Marlboro
 

Lights. SeeAspinaU v. Philip Morris, Companies, Inc., No. 98­


6002, 2006 WL 2971490 at *8 (Mass. Sup. Ct. Aug. 9, 2006). In
 

Moreover, Philip Morris has never been
Petitioners'Br.; at 9, n.5, Philip Morris explains this by stating 

N.E.2d 1 (2005).) 

that: "The FTC has not extended this requirement to cigarette 
restricted from placing tar and nicotine numbers on its packaging. 

packages because, under 15 U.S.C. § 1334(a), only Congress has 
In 2005, on various ultra-low tar products, such as those yielding 

the authority to require a statement relating to smoking and 
3 mg. tar or less, cigarette manufacturers have generally chosen to 

include tar and/or nicotine numbers on over 90% of these packs.
health ... on any cigarette paCkage." Yet, Philip Morris ignores 

Yet, at the 4-7 mg. tar level, only 1.2% of the paCks contained a 
the fact that in 1971 it alone made the decision to describe 

Marlboro Lights as ''lights'' with "lowered tar and nicotine" 
similar disclosure. FTC Cigarette Report For 2004and 2005 Table 

included on all paCkaging. (In 2003, Philip Morris removed the 
8A (2007), available at http://www.ftc.govlreportsltobaccol 

term ''lowered tar and nicotine" from Marlboro Lights immediatsly 
2007cigarette2004-2005.pdf ("FTC Cigarette Report").
 

after the trial of Price v. Philip Morris, Inc., 219 Ill. 2d 182, 848
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Morris's knowledge. Id. at 465. Specifically, Philip
[TJhis study shows that the 

Morris was aware that "smokers got as much tar and
smoking publicis convinced that to 

nicotine from Marlboro Lights as from full-flavor
the extent any brands are better 

Ma'rlboros." C.A. App. 412-14. Philip Morris knew
for health, it is the low tar brands 
that are... , Low tar brand	 that"Marlboro Lights cigarettes were not smoked like 

regular Marlboros." Id. Its testing demonstrated that
smokers cite as the most liked 

there were:
characteristic of their brand ... as 

compared with smokers of flavor	 
[D)ifferences in the size and

filters, they say it is "better for 
frequency of the puffs, with larger

your health" and cite its "more 
volumes taken on Marlboro Lights

effective filter. . ..•. i' Brands 
by both regular Marlboro Smokers

Thought Better For Health -The 
and Marlboro Lights smokers....

low·· tar brands have cornered 
The panelists smoked the

opinion that to the extent . any 
cigarettes according to physical

brands are better for your health, 
properties; i;e., the dilution and

they are. the lower RTD of Marlboro Lights 
[subconsciously) caused the

Id. at 524-25. smokers to take larger puffs on 

At the. same time, in order to deal with that cigarette than on Marlboro 

regulators and representatives of the public health 85's. The larger puffs, in turn, 

community, Philip Morris designed its cigarettes to increased the delivery ofMarlboro 

take advantage of· the discrepancy between the lights proportionally. In effect, the 

Marlboro 85 smokersjn this study
Cambridge Method test and actual smoker intake.	 It 

did not achieve any reduction in
intentionally designed its "lights" cigarettes to score 

smoke intake by smoking a
low on the Cambridge Method, while enabling them to 

deliver more tar and nicotine tOnorIl1alsmokers based	 cigarette (M:arlboro Lights) 

on the manner in which they were smoked. Id. at 462­	 normally considered lower in 

63. Philip Morris was assisted in this effort by the delivery. 10 

development of its proprietary alternative testing 

mll.chine, the human smoke simulator, that it used 
10 As Dr. David M. Burns, an author of the 1981 Surgeon

internally totest a(;tual smoker nicotine and tar yield 
Generals Rep~rt, has explained:


deliveries; Id. at 464,
 
['I]here are three things that are 

A Philip Morris document, dated September 17, powerfully significant in this document: 

(1) It very clearly demonstrates that, in
1975, from Barbro Goodman to Leo Meyer, the Philip 

contrast to what we believed six years
Morris Director ofResearch, reflects the depth ofPhilip	 

later when we wrote the 1981 Surgeon 
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than the FTC rating of that 

ld. cigarette. You mentioned in your 

presentation at the Center on 

Tuesday, March 5, that such 

concern was voiced in N.Y. at your 

. talk there.... I believe that there 

need be no such concern, at least 

from a position ofmorality,ll 

. Another Philip Morris document, dated just six 

days before, stated under the heading "SUMMARY": 

People do not smoke like the 

machine [referring to the 

Cambridge Method]. .. ; Generally 
General's Report, smokers who smoked people smoke in such a way that
brands ofcigarettes on the market in 1975 

they get much more than predicted
were not getting different yields when 

by machine. This is especially true
they sllloked those producte. We [in the 

public health community] believed they for dilution cigarets [SiC].12 
were. (2) [T]his is dated 1975, six years 

prior to the time the [1981] Surgeon After acknowledging that human smokers get 
General's .Report reachedite conclusion. 

much more tar than indicated by the Cambridge ("FTC
And we.did not have access to this 

Test') Method, the document stated in the
information or eOlllparable illformation. 

(3) [T]his study was done on a machine "CONCLUSION" section: "The FTC standardized test 

that mimicked actual smoking behaviors, should be retained: 1) It gives low numbers." J.A.930a. 
that actually matched the behavior of the 

individual when the mac:;hine smoked the Thus, based on information available to Philip 
cigarette. In 1981, one of the 

Morris, but not the FTC, Philip Morris consciously
recommendations that we made ... was 

that this type of machine should be exploited the use of the Cambridge Method in the 

1970's to deceive government regulators and public
developed so that we could develop a 
better understanding of the relationship health leaders. Specifically, it marketed its "light" 

between delivery of tar and nicotine of 

these cigarettes when they were actually 

smoked. So ... six years prior to the time 
11 Memorandum from Raymond Fagan to Rehnut 

we were reviewing that evidence for the 
Wakeham, Philip Morris Principal Scientist, "MoralIssue on FTC

Surgeon General, this information was 
Tar" (M:ar. 7, 1974), J.A.931a.


available to Philip Morris.
 
12 Some Unexpected Observations on Tar and Nicotine and 

Philip Morris, 449 F. Supp. 2d. at 466 (internal quotation marks 
Smoker Behavior (Mar. 1, 1974), J.A.929a.
 

omitted).
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In 1999, the United States brought suit in 

cigarettes as healthier than Marlboro Reds, all the 
federal district court under the Racketeer Influenced 

while	 knowing that Marlboro Lights' design readily 

enabled smokers to receive as much tar and nicotine	 and Corrupt Organizations Act ("RICO"), 18 U.S.C. §§ 

19614968,'against Philip Morris and tobacco-related 

from Marlboro Lights as from Marlboro Reds. 
entities,several of whom were signatories to the 1971 

The FTC and Philip Morris in the Voluntary Agreement. With respect to Philip Morris, 

D.	 
the UnitedStates alleged, in pa.rt, that it had enga.ged

"Lights" Era 
ina decades-long unlawfu1 conspiracy to deceive the 

American public about the health benefits derived from
Since the invention ofthe term "lights" by Philip 

smoking "light" ciga.rettes, Philip Morris, 449 F. Supp. 
Morris and its introduction in 1971, the FTC has taken	 

2d. at 1,anaction dramatically inconsistent with
cigarette

no regulatory action regarding "light" 
Philip Morris' assertion that the United States had

advertising; nor has it taken any regulatory action 

regu1ated, controlled, and authorized its use of the 
based on the Cambridge Method. In fact, rather than 

promulgate a trade regulation ru1e enshrining the term"light." Petr.'s Br. at 21. 

Cambridge Method, the FTC ceased conducting its own 
as the Government's RICO suit 

testing of "light" cigarettes in 1987, closing its	 Indeed, 

This absence of proceeded'in 2002 Philip Morris itself acknowledged

laboratory. 62 Fed. Reg. at 48,158.13	 

thatthe FTC had never regulated the use of the term 

action cannot be viewed as approval. The record is 

clear that the FTC has never required, authorized, . "lights" when it petitioned the FTC to promu1gate a 

tr~<iE>~u1e which wou1d require tobacco companies to 

approved, or regu1ated Philip Morris' use ofthe "lights" 
. define andregu1ate the use of descriptors such as 

or "lowered tar and nicotine" descriptors.	 
Petition for Rulemaking Preliminary

~'light". 

32-35 (FTC filed Sept. 18, 2002)
In 1997, the FTC solicited public comment on Statement 1,	 

That petition was
whether itshou1dregulate descriptors such as "light." JA1043a-1044a, 1083a-1085a.
 

62 Fed. Reg. at 48,163 (J.A.291a-292a). The FTC . never acted upon by the FTC.
 

stated in its request that "[t]here are no official
 
Immediately before the trial of Price v. Philip
 

definitions" for terms such as "low tar," "light," or 
Morris, Inc., Philip Morris further demonstrated that
 

"u1tra light," but explained that "they appear to be
 
it has always had the power to add to or to alter its 

used by the industry to reflect ranges of FTC tar 

ratings;" J.A.292a(emphasis added). After soliciting pacbigiri.g of Marlboro Lights products without prior 

comments, the FTC u1tiniatelytook no regu1atory liuthorization from the FTC: 

action. In 2002 a.nd 2003, PM USA
 

periodically placed an onsert on its
 

medium, mild, light and ultra light
 

13 The Tobacco Institute Testing Lab, an organization packaging. The onserts contained
 

funded by major tobacco companies, took over the role of information . . . that there is no
 

conducting the Cambridge Method tests after that. J.A.271a.
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such thing as a safe cigarette, that .. iritendedtoimmunize the tobacco industry when it did 

Nor did this Court do so in
commit such fraud:

low-tar cigarettes have not been 

proven to be less hazardous than CipoJlonev. "Liggett Group, Inc., 505 U.S. 504 (1992). 

The court below was correct in its analysis:
other cigarettes and are nota 

substitute for quitting, that the 
[T]he plurality held that 

amount of tar and nicotine that a 
"fraudulent misrepresentation

smoker obtains from a cigarette 
claims that do arise with respect to 

depends on how the individual 
advertising and promotion (most 

smokes the cigarette and that 
notably claims based on allegedly 

smokers may intake more tar and 
false statements of material fact 

nicotine than is measured by the 
.made in advertisements) are not 

standard government test 
pre-empted by [§ 1334(b)]. Such 

method.l4 
.claims are predicated not on a duty 

In sum, the FTC has neither compelled nor "based oIl.sm6king and health" but 

a more generalrather on
authorized Philip Morris to market or label its 

obligation-the duty not to 
cigarettes as "lights" or "lowered tar and nicotine." 

deceive." Id. at 528-29, 112 S.Ct. 
Philip Morris has voluntarily marketed its cigarettes 

2608. The plurality saw this result 
as "lights;" because this marketing has proven highly 

with the text,
The history of the development as consistent

profitable. structill:e, and purpose of the 
marketing ofcigarettes labeled as "lights" or "lowered 

Id. at 529, 112 S.Ct. 
tar and nicotine" leads to the conclusion that in its FCLAA.

First, the FCLAA "offered2698.
marketing of its cigarettes, Philip Morris at all times 

.IlO sign that [Congress] wished to 
acted on its own. 

iIl.smate manufacturers from 

The Federal Cigarette Labeling Act longstanding rules governing
E. 

fraud"-in fact," the Act "explicitly
Was Never Designed to Permit the 

reserved the FTC's authority to
"Lights" Fraud 

punish deceptiveidentify and 

The federal government never intended to advertising practices. . . ." Id. 
§ 1334(b) to

authorize Philip Morris to commit fraud, and the Second, reading 

Federal Cigarette Labeling and Advertising Act, Pub. exclude fraud claims would not 

L. No. 89-92, 79 Stat. 282 (July 27, 1965), was never frllstrate the FCLAA's stated goal
fromof protecting commerce
 

14 Missouri proxy Statement, DEF 14A SEC Filing, filed "diverse, nonuniform, and
 

by Altria Group Inc., at 40 (Mar. 15, 2004), available at
 
confusing cigarette labeling and


http://sec.edgar-online.com/2004/03/1510001193125-04­
advertising regulations with
 

042244/Section18.asp.
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low-tar delivery products as safe or safer and as a 

respect to any .relationship.' 
. viable alternative to quitting." The fact that many 

between smoking and·health,"15 .' 
smokers chose these products as an alternative to 

U.S.C. § 1331(2), because "state' 
quitting-a change that would produce real reductions 

law proscriptions on intentionaL 
in disease risks-makes this deception an urgent 

on a single,fraud rely only	 
public health issue. J.A.719a-720a.

uniform standard: frHsity."505 

U.S. at 529, 112 S.Ck2608. The proposition that "light" cigarettes, including 

Marlboro Lights cigarettes, are somehow a less risky 

Good v. Altria Group, Inc., alternative to regular cigarettes has been fostered by 

2007). enormous expenditures on advertising by Philip Morris 

and other tobacco manufacturers. These expenditures

n.	 The Tragic Results of the 
have been a significantpart ofthe record $15.15 billion 

advertising expenditures for all cigarettes, including 
A. Philip MorrisWas Able to Retain and 

Even Expand Its Consumer Base "lights," in 2003, and later $13.11 billion in 2005. FTC 

It is estimated that $66.8
Through the Marketing of Marlboro Cigarette Report at 3. 

million is currently spent each year on advertising in
Lights 

Maine alone.15 

Philip Morris' marketing campaign for "lights," 

based as it was on the premise that there would be The resulting tragedy is that millions ofsmokers 

did switch to supposedly lower tar "light" products,
market-wide recognition that "light". equated to 

falsely believing they were safer, including many who 
"health" and that health concerns would move the 

market for these products, has proven devastatingly would otherwise have quit altogether. Monograph 13, 

stated in the Brief of Amicus Curiae J.A. 730a-732a. These people took what they were led 
effective. As 

to believe was a rational step to reduce their health
Chamber of Commerce of the United States ofAmerica 

risk from smoking because of how these products were 
in Support of Petitioners at 9-10: "Properly designed 

product labels can rapidly and efficiently convey	 marketed. The misleading marketing worked all too 

well. The devastating reality of Philip Morris'
information critical to consumer purchasing decisions 

consumer fraud is that the market share of cigarettes 
while, at the same time, allowing producers to identifY 

sold with a tar yield of 15 mg. or less has increased 
the characteristics that set their products apart frOIn 

from a mere 2% in 1967 to nearly 85% of the 351.6 
those of competitors." By the same tOken, labels that 

See FTC Cigarette
billion cigarettes sold in 2005.

misrepresent products, like the label "lights," can just 

Report at Table 4A. Meanwhile, Marlboro, the most 
as "rapidly and efficiently" convey false information to 

consumers. 
See Campaign for Tobacco-Free Kids, The Toll of 

As described by Monograph 13, J.A.893a, 
Tobacco 

15 

in Maine, http://www.tobaccofreekids.org/reports/

"[s)everal tactics were employed by the tobacco 
settlements/toll.php?StateID=ME (hereinafter "Toll of Tobacco"). 

industry that misled consumers to perceive filtered and 
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However, these views changed beginning in the 1990s,
heavily advertised brand, constitutes almost 55% ofthe 

in significant part as a result of the availability for
youth market, as well as about 35% of smokers over 

review of a large number of internal industry
age 25.16 

documents, such as research reports, which were 

As to Maine, 1,900 ofMaine's children (under 18 brought to light only by litigation against the tobacco 

years old) become new daily smokers each year,\Vhh companies. See, e.g., id. at i-ii, 10; J.A.717a, 736a­

Maine's children buying or smoking approximately 2.3 737a. 

million packs ofcigarettes each year. Approximately 

16.2% of Maine's high school students smoke (11,600 These documents made it clear that as early as 

the 1970s, if not earlier, Philip Morris internally
children), while the percentage of adults in Maine\Vho 

recognized, based upon its sophisticated understanding
smoke is slightly higher at 20.2% (210,000 adults). 

of cigarette design and smoker compensation, that
Toll of Tobacco. 

"light" cigarettes as manufactured by Philip Morris 

B. Philip Morris' Deception of the and then being marketed offered no clear health 

Public Health Co;nununity benefit. Philip Morris, 449 F. Supp. 2d. at 431 et seq. 

They further revealed that Philip Morris had chosen to 

The prevailing view within the public h~alth:3.nd . keep this information secret from the government and 

scientific communities in the 1960s throughtheE):3.rlY the public health community while continuing to sell 

1990s was that the Cambridge test data proviMd Marlboro Lights as "light" and "lowered tar and 

useful information to smokers who soughttocompaJ:e nicotine" and, at the same time, defend the"Cambridge 

tar .and nicotine yields of cigarettes, Petiti0Il.ers Method" to the public health community as a useful 

correctly cite the fact that Amicus Curiae the .AJn.erican means of measuring tar and nicotine yields. As Dr. 

Cancer Society at one time suggested that. ~onS11.IIlers Burns, one of the principal authors of the 1981 United 

be provided with tar and nicotine information, beca11.se States Surgeon General's Report, stated: "Had that 

it believed that lower numbers would equate with a information [from internal documents] been available 

comparatively less harmful cigarette. Petr.'sBr,at 5. to us, we would not have then offered the 

recommendation to the population ofthe United States 

Thus, Amici do not dispute the factthatb~s~d that it would be a good idea to shift to these products." 

on the scientific evidence available to them attheti:rne, Philip Morris, 449 F. Supp. 2d at 445. 
the public health community along with publi~h.~a,lth 

authorities believed that cigarettes yielding les13tlir0n By hiding its own investigations into the 

the "Cambridge Method" tests would lilq,ly.pt0d.11.ye comparative health risks of "light" and "low tar" 

less cancer as well. See Monograph 13, J ..A..722a. cigarettes, Philip Morris took advantage of the 

government's and public health community's lack of 

16 Partnership for a Tobacco-Free Maine, Abou,!PTM: accurate information to help perpetuate its fraud and 
Facts, Maine Department of Health and Human Services; Maine 

deception on consumers. Philip Morris was aware that 
Center for Disease Control and Prev~lltion, 

the government and public health community had long
http://www.tobaccofreemaine.org/facts.html (herinafter ''PTFM''). 
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Internal Philip Morris documents reveal that by 

struggled to respond effectively to the devastating 
1978, "Philip Morris had substantial evidence that the 

health consequences of cigarette smoking and to give 
'filter dilution which Philip Morris used to reduce FTC 

smokers meaningful information. Despite knowing 
tar and nicotine yields was somehow acting to increase' 

that the government and public health community 
the [biological] 'activity' of the whole smoke condensate 

were basing their conclusions on erroneous 
('WSC') collected from its cigarettes," Philip Morris, 

information, tobacco industry "[d]ocumentscharged 
449 F. Supp. 2d at 457, actually indicating that these 

[their own] subordinates to 'root out' adverse 
"light" cigarettes were potentially more hazardous 

information that would generate negative implications	 
Additional Philip Morris

than regular cigarettes.
and to produce information tha.t would encourage 

research conducted in 1979 yielded the same result. 

consumers to continue to smoke." Blue Cross anaBlue 

Shield of New Jersey v. Philip Morris, Inc., 178F. 
This was confirmed by research conducted by 

Supp. 2d 198, 224 (E.D.N.J. 2001) overruled another 
Philip Morris at its secretive overseas research facility 

grounds, Empire Healthchoice,lnc. v. Philip Morris 
INBIFO. A May 11, 1982, Philip Morris document 

USA, Inc., 393 F. 3d 312 (ZdCir.2004). 
indicates that Philip Morris learned from its testing of 

low tar reference laboratory cigarettes (cigarettes used 
Are No ~Le.ss

C.	 Marlboro Lights 
for research purposes and not actually sold in stores) 

Harnliul, and May Be More Harmful, 
that these cigarettes registered higher in standard 

Than Regular Marlboros 
biological tests than regular-delivery reference 

cigarettes and thus Were potentially more carcinogenic: 

Philip Morris' documents furtherreveal tha.tin 
"Low tarreference cigarette ... [m]ay be slightly more 

the process ofcreating cigarettes which would register
 

lower tar and nicotine numbers on the "Camb,ri~ge
 

Method," Philip Morris was creating cigarettes that 
[lin the case of Marlboro Lights, the
 

may well have increased the threat to sDlokers'hea!th Philip Morris test data that 1 have
 

over their regular counterparts.· Indeed, Philip Moiris'	 reViewed on that level of dilution for 

equivalent blends indicated that the 

own research has shown that the dilution desigIl. of	 
product design for tbeir Light cigarettes 

"light" cigarettes not only has succeeded in gamingthe 
was more mutagenic than the full flavor
 

FTC smoking machine, but also delivers more to$sto 
Marlboro, Marlboro Reds, and therefore
 

the smoker, delivers the harmful cigarette particUla.te predictive of more potential cancer risk.
 

matter to more sensitive areas of the smokers'body,	 These studies were repeated multiple 

times over the past 20 years and continue


and increases the mutagenicity of the smoke 
The Philip


to be repeated to this day.


constituents received by the smoker)? 
Morris data, as was used by Philip Morris,
 

was a strong warning that their product
 

design change between a Marlboro Red
 

and a Marlboro Light-increased
 

17 See, e.g., former Philip Morris scientist -Dr. l?~1"nn'p'R ventilation-resulted in a potentially more
 

dangerous product.
 

testimony, Philip Morris, 449 F: Bupp. 2d at 456'57;
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active than [the regular delivery referencecigarette]as	 compared to those who smoked medium tar brands." 18 

Also in 2004, the Surgeon General's Report on
a complete carcinogen." ld. at 457.. A January 28, 

Smoking and Health concluded that "[a]lthough
1994, report stated that the prinlary methodsusedllY 

Philip Morris to reduce tar and nicotineon./the characteristics of cigarettes have changed during the 

last 50 years and yields of tar and nicotine have
Cambridge Method-increased cigarette filtratioll, 

declined substantially, as assessed by the Federal
porosity, and ventilation-would enhance both	 the 

degree to which cigarette smoke waS toxic to living	 Trade Commission's test protocol, the risk of lung 

cancer in smokers has not declined." U.S. Department
cells as well as its ability to generate mutations;sl'lch 

and Human Services, The Health
as tumors and/or cancer: "Increased filtration will	 of Health

Consequences of Smoking, 2004, at 324 (hereinafter
result in a relative enrichment of gasphlJ,se 

"Consequences of Smoking").
constituents, leading to increased cytotoxicity and 

irritancy, ... Increased porosity and ventilation will .. 
D. That Philip Morris Was Able To

. increase thespecmc mutagenicity." ld. 
Retain Smokers Who Might Have 

Quit and Attract Vast Numbers of
Additional evidence that Philip Morris knewcof 

New Smokers Through the Bale of
increased mutagenicity comes from Clifton Lilly,
 

Senior Vice President of Technology at Philip'Morris: "Lights" Has Led to Dire Health
 

Consequences
 

[Lilly]conf'irmed that data from
 
The tragic result of the "lights" fraud. is that

tests run at Philip Morris's 
INBIFO facility showed that the even as Americans tried to reduce their risk of disease 

Ames test for mutagenicity	 by swh<;hing to what they thought were lower tar 

products, the overall incidence of disease among
[designed to measure the degree to
 

which a substance causes smokers (the vast majority ofwhom now smoke "light"
 

and "lower tar" cigarettes) actually went	 up.
mutations, such as tumors and/or 

cancer] from Marlboro Lights	 Monograph 13, J.A.730a'732a.19 In the United States, 

nearly 21 percent of adults (45.3 million people)
produces significantly higher 

currently smoke, and cigarette smoking is responsible
resUlts than the tar from Marlboro 

full flavor products. for about 438,000 deaths per year, or about one in five 

deaths annually.20 In Maine, seven people die from 

ld. at 457"58. 

18 Harris, Thun, et aI., Cigarette Tar Yields In Relation to
a study that reviewedMore recently, 

Mortality from Lung Cancer in the Cancer Prevention Study II
epidemiological data collected during the American 

Prospective Cohort, 1982-8, BRITISH MED. J. 328:72 (2004). 

Cancer Society's Cancer Prevention Study II concluded 
19 See, e.g., Consequences of Smoking.

that "[t]here waSllO difference in risk among men who 
20 Centers for Disease Control and Prevention ("CDC"),

smoked brands rated as very low tar .or low' tar 
Smoking & Tobacco Use: Fact Sheet, Adult Cigarette Smoking in 
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Prevalence and Incidence of Lung Disease by Lung 

tobacco use every day, with up to one of these being a 
Association Territory, Table I at 34 (May 2008). 

nonsmoker exposed to secondhand smoke, see PTFM,
 

which translates to about 2,200 ofMaine's adults dying 
Secondhand smoke triggers up to 26,000 new
 

from their own smoking each year. See Toll ofTobacco. 
cases ofasthma in the U.S. each year, and exacerbates
 

29,200 of Maine's kids now under 18 will ultimately 
asthmatic symptoms in some one million children.
 

die prematurely from smoking; while 110 to 330 of 
Maine has the highest rate of asthma in the nation.
 

Maine's adult non-smokers will die each year frOIl1 
PTFM. Thus, with Marlboro Lights now the preferred
 

PTFM; Tollof
exposure to secondhand smoke.	 choice of smokers,23 it cannot be disputed that Philip 

Morris' actions, as described herein, have substantially
Tobacco. 

Not only has the risk of lung cancer in smokers	 exacerbated the devastating public health 

consequences of smoking. 
failed to decline with the introduction of '1ight" 

cigarettes,21 but among cancers adenocarcinomas ofthe 
E. The Economic Costs Related to 

since the
lung have substantially· increased Smoking
 

introduction of dilution cigarettes, like Marlboro
 

Lights. Moreover, deaths caused by cigarettes are by It is well established that cigarette smoking also 

no means ··limited to cancer. Chronic Obstructive 
has widespread economic consequences. In 2004, in 

("COPD"), which includes 
Maine alone, total health care expenditures directly

Pulmonary Disease 

emphysema and chronic bronchitis, is the fourth 
caused by smoking were over $600 million.24 Smoking­

leading cause of death in the United States-and it is 
caused lost productivity costs in Maine in 2004 were 

the only one of the top five causes of death thci,{ is 
nearly $500 million. Smoking Data Highlights 2006. 

increasing. Between 80 and 90% of COPD iscau.sedby 
Hence, the true cost of smoking for the State's health 

care economy was in excess of $1 billion-an
smoking. 

astonishing $658 per household. See Toll of Tobacco. 

Nor do deaths tell the entire story. For every 

person who dies of a smoking attributable disease, 
"Sales data from 2006 indicate that Marlboro is the

23 

there are 20 people suffering from smoking-related most popular brand in the United States, with sales greater than 

In Maine, more than 21;000 residents the five leading competitors combined. The market share for 

illnessesi22 
Marlboro is 40.5%. National survey data for 2005 revealed that 

suffer from emphysema, and over 46,400 from chronic 
Marlboro is preferred by 48% of cigarette smokers aged 12-17 

bronchitis. See American Lung Association, Estimated 
years, 51% of smokers aged 18-25 years, and 40% of smokers aged 

26 years or older." CDC, Fact Sheet: Tobacco Brand Preferences 

the United States: Current Estimates (updated Nov. 2007), (updated Apr. 2007), http://www.cdc.gov/tobacco/data_statistics/

(internal citations and
Factsheets/tobacco_brand_pref.htm

...

oking.htm. numbering omitted).
http;llwww.edc.gov/tobace

o/data_statistics/factshe
ets/adult~cig_sm

. 

24 Toll of Tobacco. See CDC, Smoking Data Highlights­
21 Consequences ofSmoking at 61.. 

2006, http://www.cdc.gov/tobacco/data_statistics/state_datal

22 See QDC, Cigarette Smoking-Attributable Morbidity­
dataJrighlights/2006/2006.htm ("Smoking Data Highlights 2006'). 

U.S., 2000, MMWR Vo1. 52(35) (Sept. 5, 2003). 
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to lung cancer and other diseases,
In 2004, each pack of cigarettes sold in Maine cost an 

tobacco companies have rolled out
estimated $11.60 in direct medical expenses and lost 

productivity attributable to smoking. See Smoking	 all sorts of marketing gimmicks 

and deceptive advertising to
Data Highlights 2006. Smoking- attributable Medicaid 

convince American Smokers that
costs in Maine in 2004 were $2.29 per pack· of 

'light' cigarettes are somehow
cigarettes-a total of $216 million.25 Id. 

safer. 

III. There Is Now a Worldwide Consensus That 
It is both absurd and tragic that

the "Lights" Cigarette Descriptor. Has 
the tobacco industry continues to

Deceived Consumers and Has Led to 'an 
manufacture and pitch its deadly

Increase inTobacco~RelatedEconomic and 
wares without any concern for the

Public Health Costs 
health of its customers. The 

tobacco industry has directly
The publication in October 2001 of Monograph 

caused the deaths of millions of
13 confirmed the emergence of a public health 

community consensus that lower machine-measured Americans. "'Light' ... cigarettes 

yields of tar andnicotine'in fact did notlower the risk falsely raised hopes of many 

ofdisease from smoking. Immediately after the release smokers, keeping them from 

quitting, and enticed non-smokers
of this publication, Amicus .Curiae the Ameri«an 

Medical Associatiou issued the following statementOn to start-most of whom did so 
before the age of 18."26behalf ofits membership: 

In the nearly 40 years since the In August 2006, following more than two years 

first U.S. Surgeon General's of discovery and a trial at which countless scientists, 

Report linking cigarette smoking government officials, and tobacco industry members 

testified, the federal district court for the District of 

Columbia held that Philip Morris had falsely marketed 

25 With smoking-attributable medical costs for 2004 and continues to falsely market ''light'' cigarettes 
nationwide surpassing $96.75 billion and lost productivity 26sts 

through its use ofthe descriptor "lights" in violation of 
caused by smoking surpassing $97.65 billion, total smoking:caused 

RICO:
losses approached $195 billion. Smoking Data Highlights 2006,
 

Table 4.
 
By using descriptors such as 

The national average medical costs per pack of cigarettes 
"lights" and "low tar," Defendants

sold in 2004 equaled $5.31, the productivity costs per pack ~ere
 

$5.16, and the Medicaid costs per pack were $1.63. The IlafiOlial
 

average costs in medical care and lost productivity were over $12 
26 Press Release, Randolph D. Smoak, Jr., M.D., American

per pack of cigarettes. ld. The national average price (including 

tax) for a pack of cigarettes in 2004 was $4.79. Smoking Data	 Medical Association, AM4 Commends Report Exposing Dangers of 

Light Cigarettes (Nov. 27, 2001).
Highlights 2006, Table 3. 
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.. may mislead the consumer into the belief that such 
the falseknowingly convey 

products are less harmful ..."29 

impression that cigarettes with 

those labels are less harmful than In May 2003, the 192 member states of the 

other cigarettes. Consumers' false 
World Health Organization completed negotiation of 

belief is so pervasive and 
the Framework Convention on Tobacco Control, which 

longstanding, and has been 
includes a provision requiring parties to the treaty to 

exploited and promoted by 
enact legislation banning the use ofany descriptor that 

Defendants for so long, that 
directly or indirectly creates the false impression that a 

preventing and restraining 
particular tobacco product is less harmful than other 

Defendants' future fraud requires 
tobacco products, including terms such as ''low tar" and 

a ban on any future use of 
"light." To date, 168 countries, including the United 

descriptors which convey a health 
States, have signed the treaty, and 154 countries are 

message. parties to it.3o 

Philip Morris; 449 F. Supp. 2d at 924-25.27 
In conclusion, there is now a consensus among 

governments and public health leaders world-wide. No 

Nor are the District Court and the American 

public health community alone in this conclusion. government authorized Philip Morris' "lights" fraud, 

but now people both in Maine and throughout the rest 

Governments around the world have similarly 
of the world are living with the consequences of that 

concluded that marketing cigarettes as ''lights'' has 
fraud and deception.

been deceptive and a threat to public and financial 

In 2006, following an investigation by the
health.
Canadian Competition Bureau, tobacco manufacturers 

agreed to discontinue the use of "light" cigarette 

The European Union; as
designations in Canada.28 

well as Israel, Brazil, and Australia, have also recently 

banned such descriptors. The European U~on 

29World Health Organization Regional Office for Europe, 

concluded that "certain texts, such as 'low-tar,' 'light,'. Regulation of Tobacco Products: An Update on European 

at 16-17 (Oct. 2001),
Developments 1999-2001 

See European
http://www.euro.who.int/document/e74524.pdf;

Union, Council Decision of2 June 2004 Concerning the Conclusion 

27 The U.S. Court of Appeals for the District of Columbia Control
. of the WHO Framework Convention on Tobacco 

has stayed the injunction pending an appeal. 
(20041513IEC), in Official Journal of the European Union 

15.6.2004 at 213/8-24, available at http://eur-lex.europa.eul
28 Canada v. JTI-Macdonald Corp., 2007 SCC 30 at~10 

(Jun. 28, 2007), available at http://sccJexum.umontreal.caJenJ LexUriServlsite/enJoj/200411_21311_21320040615en00080024.pdf.

Canadian Ministerial
2007/2007scc30/2007scc30.html; See 

of the 30World Health Organization, Framework Convention on 

Advisory Council on Tobacco Control, Findings 
Tobacco Control (2003), http://www.who.intitobacco/frameworki 

International Expert Pane/on Cigarette Descriptors at 7 (Aug. 27" 
downloadJenJindex.html.


28,2001).
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CONCLUSION 

The decision of the court of appeals should be 

affirmed. 

Respectfully submitted, 
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Appendix A 

STATEMENTS OF INTEREST 

The American Medical Association ("AMA"), 

an Illinois non-profit corporation founded in 1847, is an 

association of approximately 240,000 physicians, 

residents, and medical students. Its members practice 

in every state, including Maine, and in all fields of 

medical specialization, and it is the largest medical 

society in the United States. Its objects are to promote 

the science and art of medicine and the betterment of 

public health. The AMA has long had an interest in 

the regulation of tobacco products and the tobacco 

industry. As an institution, it has developed expertise 

in the pharmacology of nicotine, the toxic effects of 

cigarette smoke, and the societal implications of 

tobacco usage. For many years, the AMA has been one 

of the leading anti-smoking organizations in the 

United States.! 

The American Cancer Society, Inc. ("ACS") is 

the nationwide community-based public health 

organization dedicated to eliminating cancer as a 

major health problem through research, advocacy, 

education, and service. Research conducted and 

supported by ACS since the 1950s has played a pivotal 

role in identifying the use of tobacco products as a 

! The AMAjoins this briefon its own behalfand 

as a representative of the Litigation Center of the 

American Medical Association and the State Medical 

Societies, The Litigation Center is a coalition between 

the AMA and the medical societies of each state, plus 

the District of Columbia. It was formed to represent 

the viewpoint of organized medicine in the courts. 
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major cause of cancer. With three million volunteers it has made significant progress, AHA continues to 

and representation in every state, ACS is the world's work toward needed reductions in the risk factors that 

largest voluntary health organization, including many lead to heart disease and stroke, as well as eliminating 

victims of tobacco-caused cancer and their family disparities in care for women and minority 

members. populations. 

The Campaign for Tob.acco-Free Kids isa The American Lung Association ("ALA") is 

freestanding, privately-funded, 501(c)(3) non-profit one of the nation's oldest voluntary health 

organization that works to reduce tobacco use and organizations, with volunteers and affiliates in all 50 

exposure to secondhand smoke, particularly among states and the District of Columbia. The ALA has 

youth. The Campaign focuses on increasing public nearly 400,000 volunteers. Since cigarette smoking is 

awareness and on assisting efforts to develop and a major cause of chronic obstructive lung disease and 

implement effective public and private policies and lung cancer, ALA has long been active in research, 

programs to prevent and reduce tobacco .use and education, and public policy advocacy on the adverse 

secondhand smoke exposure, thereby reducing the health effects of tobacco products. ALA has advocated 

enormous related harms and costs. The Campaign for for the regulation of tobacco products for more than 

Tobacco-Free Kids has wore than 125 member two decades. 
organizations, including health, civic, corporate, youth, 

But the Campaign does not The American Public Health Associationand religious groups. 
accept any public funding, or any funding or supportof ("APHN') is a national organization devoted to 

any kind from the tobacco industry or any affiliated protecting Americans and their communities from 

businesses or organizations. preventable serious health threats. Founded in 1872, 

APHA is the world's oldest and most diverse public 

The American Heart Association ("AHA") is health organization. APHA represents a broad array 

the nation's largest voluntary health agency, with over of health providers, educators, environmentalists, 

22.5 million volunteers and supporters. Since 1924, policy makers, and health officials at all levels working 

the American HeartAssociation has dedicated itselfto both within and outside governmental organizations 

reducing disability and death from cardiovascular and educational institutions. APHA advocates for 

disease and stroke-the #1 and #3 leading causes of national tobacco control measures to protect the 

death in the United States-through research, public's health from the adverse effects of tobacco 

education, community';based programs, and advocacy. products. 
Since 1999 when AHA and ASA committed to 

achieving a 25% reduction in cardiovascular disease, The American Legacy Foundation is 

stroke, and associated risk by 2010, the Association's dedicated to building a world where young people 

efforts have contributed to a 25.8% reduction in deaths reject tobacco and anyone can quit. The foundation's 

from corollary heart disease--an early achievement of programs address the health effects of tobacco use, 

their goal-and a 24.4% reduction from stroke. While especially among vulnerable populations 
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United States, ONS has long supported the regulationdisproportionately affected by the toll of tobacco,
 

through grants, technical assistance and training, oftobacco products to help reduce and prevent tobacco­


research and evaluation, partnerships, youth activism, related disease, disability, and death. ONS maintains
 

and· youth prevention and adult cessation counter­ a steadfast commitment to supporting policies,
 

marketing and grassroots campaigns. The foundation programs, and other efforts that seek to reduce adult
 

was created as a result of the November 1998 Master and youth tobacco use, promote tobacco cessation, 

Settlement Agreement C'MSA") between 46 states and protect nonsmokers against secondhand smoke, and 

the tobacco industry. help increase access to tobacco use prevention and 

cessation services. 
The American College of Chest Physicians 

("ACCP"), founded in 1935, is aninternational medical The American Academy of Pediatrics, 

society dedicated to providing postgraduate medical founded in 1930, is a national, not-for-profit 

education for physicians, surgeons, and allied health organization dedicated to furthering the interests of 

professionals involved in the diagnosis and treatment children's health and the pediatric specialty. Since its 

of chest diseases. ACCP,and the more than sixteen inception, the membership ofAAP has grown from the 

thousand health care professionals it represents, help original group of 60 physicians specializing in 

promote the prevention and treatment of diseases of children's health to 60,000 primary care physicians, 

the chest through leadership, education, research, and pediatric medical subspecialists, and pediatric surgical 

communication. ACCPpublishes CHEST, a leading specialists. Over the past 77 years, AAP has become a 

scientific journal featuring clinical research in powerful voice for children's health through education, 

pulmonary, critical care. sleep and chest medicine research, advocacy, and expert advice and has 

disciplines. ACCP also advocates before government demonstrated a continuing commitment to working 

agencies and the courts offering expert opinion on with hospitals and clinics, as well as with state and 

issues impacting cardiopulmonary health. See, e.g., federal governments to protect the well-being of 

Cipollonev. Liggett Group, Inc., 505 U.S. 504 (19~2) America's children. AAP has engaged in broad and 

(ACCPamicus briefavailable at 1991WL 1l003931)or continuous efforts to prevent harm to the health of 

New York v. EPA, 413 F.3d 3, 30.(D.C. Cir. 2005) children and adolescents caused by the use of tobacco 

(discussing the health effects ofair pollution emissions, products and exposure to second-hand tobacco smoke. 

as presented by amici,including ACCP). 

Oncology Nursing Society ("ONS"), the
 

largest professional oncology association in the world,
 

is composed of more than 37,000 registered nurses and
 

other healthcare providers dedicated to excellence in
 

patient care, education, research, and administration
 

in oncology nursing. Because tobacco use is
 

responsible for one in three cancer deaths in the
 




