CENTRAL INTELLIGENCE AGENCY
WASHINGTON, D.C. 20505

The Honorable Richard Helms
American Embassy

Box 2000

APO New York 09205

Dear Dick:

13 September 1973

I thought I would bring you up to date on the question of
legislation affecting the Agency in line with your cable request
of 14 August 1973. Subsequent to your discussion with both
Senator Stemmis and Jim Woolsey, and subsequent to Larry
Houston's letter to you of 15 August, Larry has had more
detailed discussions with Senator Stennis and Jim Woolsey.

It has become clear that Senator Stennis feels that some
type of pre-emptive hearings and legislation is essential. Senator
Stennis also plans to handle this matter personally. He has asked

us for names of potential witnesses,

It seems to us that Senator

Stennis wishes to protect the Agency and preserve its existing
authorities. We feel our best course of action, therefore, is
to work with Senator Stennis and Jim Woolsey, for whom we all

have a high regard.

, In order that our informal efforts with Senator Stennis
not go down a road which would be inconsistent with White
House thinking, we have prepared a package for Dr. Kissinger
which discusses the problem and contains some legislative pro-
posals which we feel might offer an eventual solution. I think
the best way to assist you is to furnish this package, which is
enclosed. I should think your reading of these various aspects
would amply arm you to respond to Senator Stennis., '
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After I have received a reaction from the White House,
I will advise you further. If they agree with informal contact,
I intend to make available to our committees the information
in the four tabs attached to my memorandum to Dr. Kissinger.

I trust all of this is helpful to you.

Sincerely,

Enclosure




CENTRAL INTELLIGENCE AGENCY
WAsSHINGTON, D.C. 20505
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MEMORANDUM FOR Dr, Henry A Klssmger
PROBLEM: Congressmnal Pressure to Curtail or MOdlfY CLA'

‘Statutory Authority to Perform Functlons Dlrected
by the National Secumty Counc11 SRR

I. BACKGROUND

A, Congressional Hearings. A strong effort to amend the Agency s’
statutory charter is ant1c1pated when Congress returns in September. o
The Senate and House Armed Services Committees are both committed to
hearings--Stennis' announcement came in a létter to Senator Muskie opposmg 3
the Eagleton amendment which would have included CIA covert action under .
the War Powers bill, * Nedzi announced hearmgs .by his Spec1al Subcomm1ttee
on Intelligence in connection with the rejection of the Reuss amendment to the
Procurement Authorization bill which would have prohibited CIA obligation” =~
or expenditure of funds authorized under that bill for other than collection,
evaluation, correlation and dissemination of information. Admittedly these . ‘
public announcements were reactlve, but Symington, Nedzi and others have '
independently e‘cpressed their 1nterest in either confining the Agency to an R
intelligence mission or in curta111ng or modlfymg the Agency s authomty to
conduct covert actlon. : s

" B. Congressmnal Hlstol Inprevmus Congresses p'ropos'al's"
seeking to clip the Agency's wings were defeated largely because of the -
intercession of members of our oversight commlttees. New' congressmnal‘
assertiveness, coupled with a sincere belief that the institution of- central p
intelligence may be seriously undermined by contmued 1nvolvement in covert
action, has created an entirely. new congressional climate even among our .
supporters, For ‘example, the. ‘staff of the Senate Armed’ Serv1ces Comrrnttee ‘
is drafting amendments to the. CIA Act for Stennis as backfire to 1rrespons1b1eﬁ
proposals and as a reflection of genuine feelmg that the Agency has wandered--_'f-
or been led or dr1ven by higher. authority--too far off 1t:s statutory reservanon.




C. Legislative Proposals. Attached is a listing which cataiogile_s
various legislative proposals concerning CIA which have been introduced
in the 93rd Congress. The principal concerns motivati_ng'these_prepo‘sals_‘. o
are: ‘ ' S S CoLL

1. Improper Involvement in Domestic Activities. Since -
the inception of this Agency, a minority in the Congress has :
been concerned with this bugaboo. Now it has achieved polltlcal ‘
adherents among a broader spectrum of members as a result of
Watergate and allegations concerning ClA mvolvernent in pohce
training, ' '

2. - Circumvention of the Will of Congress. - This concern has
been growing over the past several years, and is reflected in legis- "~
lative rvestri'ctions relating to Southeast Asia which have been inserted -
in both military procurement authorization and foreign asswtanc‘e‘- o
authorization legislation. The apprehension, political or real,’ is that
CIA's secret budgetary and appropriation process has been, or may
be, used to carry out activities which Congress in its wisdom either
has proh1b1ted or has not specifically authonzed e 8., ”CIA's secret .
war in Laos" and support for the SGU's as ''local forces. " ' S

3. Instrymentality of Presidential Power. _ ‘An'inc'r'easing number
of members contend that one means of preventing Presidential "usurp-—. ‘
tion' of the constitutional powers of the Congress is to restrict the
use of CIA as an 1_nstrumenta11ty for unilateral executlve _a_ctlon.

4.. Open Budget "There is increasing congressmnal pressure to
disclose intelligence budget figires, - One proposal would disclose the
total figure for the National Intelligence Program, Another would -
disclose total figures of various departments and agencies, 1nc1ud1ng
CIA, NSA, and the armed services, I am concerned that this trend
will lead to pressures for further public explanations of the programs
for which the monies were appropriated and that the resulting scrutmy K
would be damaging to intelligence sources and methods. I have expressed
this concern and my views regardmg this matter ina letter to- Chazrman g
McClellan (attached) ' : o L SRR

II. COURSE OF ACT_ION*'

A. General, In exammmg opt1ons in connectlon with thls upcommg
legislative problem, uppermost in our minds is the de31rab1hty of quick, -
decisive and hopefully relatively painless action. Qur concern is tk_;at_the_ ERES




‘mere opening up to amendments of our statutory charter is an invitation

to a host of irresponsible proposals. The situation could.get out of hand,
the resulting fanfare could adversely affect our relations with other for'eigri
services and sources, and there will be pressure to expose past Acency '
operations to add to the ”horror stories of dirty trlcks " :

1. OEtions. The options available to us i.nclud_’e deoing nothing, .-
hoping for the cooling of congressional ardor and a possible adjourn-
ment of Congress early in October, There is also the unlikely
possibility that the oversight dommittees could be persuaded in
hearings that no change at all is needed in the law. Also, we could -
hope to rely upon a Presidential veto if irresponsible legislation -
results. However, in view of the situation on'the Hill, the most -
prudent course may involve providing our friends on the Hill with
amendments with which we could hve and to.urge qulck dec1s:.ve '
and painless action. :

2. ProEosal.

a. Domestic Activities. A simple amendment would
go a long way to eliminating any undue concern over the . ‘
_Agency's possible improper involvement in domestic activity. "

b. Covert Action, We can get substantially at the
heart of the expressed concern that CIA has been used to -
circumvent the will of Congress either by writing a reporting .
requirement into the 1947 Act or by establishing in leglslahve
history that our committees are given a full and complete
account of our actw1t1es. :

B. Discussion (Domestio Activities)., While the statui:ory‘ duties - . ...

of CIA specified "under the direction of the National Security Council" RS
relate solely to foreign intelligence activities, the word forelgn does not -
appear in the law. Our proposal is s1mp1y to insert the word foreign'as L
a modifier of the intelligence activities it shall be: the duty of the Agency
to perform under the direction of the National Secumty Council, It is
believed that this 31mp1e amendment will as suage unfounded but stated
apprehensmns. ~ ' : Sl Ty
Hopefully, this amendment w1ll head off a move to strlke from the
National Security Act a proviso in section 102(d)(3) " That the Director of

‘Central Intelligence shall be respons1b1e for protecting 1nte111gence sources. _
-and methods from unauthorized disclosure." This proviso was cited 'before = -
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various committees of Congress as a basis for legitimate CIA concern

over unauthorized disclosure of intelligence sources and methodology
leading to cooperation with E. Howard Hunt's efforts to locate the source _
of leaks’ and the preparation by CIA of a psychological profile on Ellsberg,
Also, Ambassador Helms recently exhorted Congress in his testimony on .
‘Watergate to take a close look at the dilemma imposed by a statutory -
charge which the Directer has no authority to enforce. I believe we should-
resist any change in this proviso as it has produced good case law. Instead,
I propose cla.rlfylng the responsibility under the prov1so. '

C. Discussion (Covert Actlon) Section 102(d)(5) of the National

Security Act specifies that the Agency shall perform ''such other functions

and duties related to intelligence affecting the national security as the
National Security Counc11 may from time to time direct. ' o

1. Statutory Langua&. 'Reasonable r'nen'could disagree on
whether this provision constitutes a legal basis for covert action
. programs by CIA. The organizational predecessor of the Agency,

. the Central Intelligence Group, which operated as an establishment
of the President under similar language, was not directed to engage .
in such activities. Accepting a limited definition of the phrase’

~"'related to 1nte111gence” forms a basis for arguing that the provxsmn
contemplates only information activities. This normal definition is
somewhat rebutted by the Encyclopedia Britannica which recognizes
that "At one time, intelligence referred largely to information on"
foreign powers which was used in the formulation of military plans

and policies and the conduct of military operations. Both the meaning - o

and scope of intelligence, however, have been greatly extended by.
national and international revolutionary movements and by the mcreased
resort of nations to political, economic and psychologlcal measures, e
_in addition to the employment of armed forces, in the pursuance of
foreign policy objectives," e e

2. Constitutional Basis. In the attached 1962 memorandum by
the Department of Justice on the constitutional and legal basis for
covert activities by the Agency, it was recognized that many,- 1f not
all, covert activities assigned’ to CIA are at least "related" to e
intelligence within the. scope. of the law in the sense that. their per-

formance may require mtlmate dovetalhng with collection. operatlons,”f:'
use the same or similar sources and methods and yield 1mportant S T
intelligence results, Even so, the Justice memorandum justifying - .~




such activities leans more heavily on the exercise of constitutional .
power of the Pres_ident not needing an expressed statutory authori-
zation, which is subsequently ratified By the Congress in appro-
priations for CIA ('ratified" as a result of specific knowledge on
the part of responsible committee members and the imputation of
general knowledge to the Congress as a whole)

3. Congressional Role. Any pa_rticipation_ of Congress in
covert actions raises a constitutional question, particularly when -
conducted under the inherent power of the President, Clearly,
the President in carrying out such initiatives should not be con- .
cerned with or distracted by possible congressional reaction to the
action contemplated, particularly where dispatch, eff1c1ency, and
secrecy are indispensable to success. :

4, Practical Considerations. As a practical matter, our
oversight committees presently review our budget in detail,

including funds programmed for covert action, |

e TS T I ST AR

a breach ol security resulting from our committees’ knowledge of

our covert action programs. We are unaware of whether the Chair-:.
men of our committees have ever used this 1nformat:10n as a ba51s o

for contacting any Administration on the issues involved.

Most of the proposals designed to clip the Agency's covert actlon .
wings consist of a flat- out prohibition. Other proposals ‘wauld 1mpose o

reporting requirements to our committees on the basis that otherwise
no one in Congress is aware of what is going on. - Statements by the’
Chairmen of our committees that they do know what is gomg on have
sometimes been deterred by pohtlcal considerations and in other

instances  seem to have httle effect on stemmmg the t1de of dlssatxs-':".:.:

fa.ctlon.

5. Pro’Eosal “In view of the way the system works and our .
experience to date, it is believed that a statutory- amendment 0
requiring that all activities not related to. 1nte111gence and d1rected
by the National. Security Council be approprlately reported to the
Congress would not be an undue burden. Such an amendment flrst
would provide a statutory basis for.covert actlon, sécond, would
meet substantially the concern that Congress does not know what is
going on; third, would formahze in statute the procedures presently

followed.

["To our knowledge there has never been - ’




I, RECOMMENDATION

Attached are suggested_amendfneﬁts to the National Security Act of
1947 incorporating the thoughts expressed above. If the amendments meet

with approval, it is recommended that:

A, The Senate and House Armed Serv1ces Committees be '
prov1ded the amendments mformally by the Agency as suggestlons
with which we could live. .

'Apprc_)v_éd:‘ ' - Disapproved:
_ B.. The amendments: be submitted formally to (:lh'e' Cohgress S
as an Agency proposal subject to Office of Management and Budget '
clearance prior to transmittal to the Congress. _ '

: App;'oved: ’ , Disapproved:

C. Other acf:i‘on_ you may suggest:

Atts







Bill and Spousor

5., Con. Res. 23
Senator IHathaway

S. 1547
Senator Humphrey

(H.R. 8785 -

Zablocki)

S. Res. 159
Senator Proxmire

S..1935

Senator Proxmire

(H.R. 8592 - 9688
Harrington)

Effect on CIA.

Establishes a joint committee

on information and intelligence

to oversee CIA, USIA and all"
information and intelligence
agencies,

Establishes a joint committee
on national security to oversee
the recommendations and

activities of the National

Security Council with emphasxs

on reviewing the goals, strategles

" Status

Before Armed Services.
Agency coraments

requested.

Before Armed Services.
Agency comments

- requested,

and alternatives of foreign policy..

Establishes a standing commit-: :

tee of the Senate to.oversee all

activities of the CIA except for

appropriation matters which
would be referred to the Appxo-
priations Committee.

Amends the National Security
Act to preclude CIA from
carrying out,directly or indi-.. .
rectly in the U, S., any police,
law enforcement or internal’
security operation; or to
engage in any illegal activity

in the U.S,; or to engage in - -
any covert activity.abroad

- without written approval of |

CIlA oversxght commxttees.

‘Before Committee on

Rules and Administratior

Before Seﬁate Armed’

‘Services. Agency comm
: requested N R
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- Bill and Sponsor
5. 2321

Senator Cranston

H.R. 7596
Rep. Findley

H. R. 8432
Rep.. Koch

S. 440
en., Jawvits

‘ment, by Sen, Eagleton

Effect on CIA

Amends National Security Act

 to limit to 8 years the time

any person can serve as DCIL,

Amends National Security Act
to require that CIA must keep
the Congress informed by
providing it with intelligence
and analyses upon request,

Amends National Security Act

to preclude CIA from providing
any training or other form of
assistance, directly or indi-

o Status

Before Armed Services.

Agency comments
requested,

Before Armed Services.

Agency comments
- requested, '

Before‘ Armed Se‘rvice.s._'
Agency comments

: re_queste_d‘.'

rectly, in support of any local - .

or state law enforcement
activity. ~

War Powers Bill. Amend-

would bring under the act
any person employed by or
under contract with U. S,

- Government ‘who i,'s actively
engaged in hostilities abroad _
~or is an adviser to regular or =

irregular forces engaged in

_ hostilities. The purpose of

the amendment was to exercise

greater control by Congress

Ar’nendmeﬁt‘\Qas~‘deféé.£’e& ‘

by Senate on 20 July,

over paramilitary activities of -

‘CIA.
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IE Bill Sponsor
{
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? L R. 8152
Rep. Holtzman

i Amend. to Omnibus .

Crime Control and
Safe Streets Act -

H.R. 9286
' Rep. Reuss:
- .Amend. to Mlhta.ry
g " Authorization Bill

S. 1443
Sen. Fulbright

©S5.2335
Sen. Humphrey.

Effect on CIA

~The Law Enforcement °

Assistance Administration is
authorized to use the services

‘and equipment and personnel
“of all agencies and departments

not including the Central

i country. )
. this is intended to ‘cover: trammg B
s both in U S .and abroad

" Intelligence Agency in its éfforts

to assist local la.w enforcement
agenc1es

No funds under thié authori-

zation could be used by CIA

~other than to collect and

evaluate information pertinent
to the external securll_of the

“United State S.

1\/1111Lary Assis Fance Act.,

" Provides that no funds appro-—

priated by Congress under;

_any law may be used to con- -
~duct any police training or

related program for a foreign
Tn committee. report

- "_.Forexgn Assistance Act of 1961
. Same language ‘as in 5.1443
~-above, except that Comm1ttee
-report notes that the restric- "~ .

tive language is not 1ntended

. to' impair narcotics programs. .

“Sta tils_v'

 Passed Congress

2 August and became’
law (P. L. 93-83) .

Reuss withdrew hii.s o

amendment when
Nedzi assured him. on
the floor. that his.sub-

. commlttee was undex-
“taking an extensive"

review of- the Agency’
role and that revision

" . of the National Securi

Act W111 be ma.de. _

o Passed Senate June 2(

Passed House amende
July 26, W111 go to

o conference or back t:o
Senate. LT

: .."Reported favorably to
Senate on 2 August

and then referred to

~ Senate Finance Com,
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‘the United States is vésféd with all the_'povye:s of .go'_ve_r'hm'ent' ’

El
17 .Tanp,ar); 1962 _

Memorandum Re:

Constitutional and Legal Basis for So-Called
Covert Activities of the Central Intelligence Agency.

This memorandum will discuss the constitutional ana
legal authority' for the Centr_al intelligence A_gencj to éngagé '
in covert activities directéd t(;)war.ds_the impo'sit‘:ioin. of a | |
particular line of politic;ai thought on a foreigh'cbuntryl.__.' :

It is understood that certain cold-war activities of a covert -

‘nature, such as "black” ropa anda, commando-type raids,
: - P \g : ‘ ‘LyP .

sabotage, and support of guerrilla a.étivi_tie.s,_ ha;vé b_een_;_'ni_-.

gaged in by CIA alm(;sf £r__o‘m‘;5;t.sf'jnception‘,_ vﬁuréuéé_.nt t9 an L
express directive of the Natio'n_ai Sécuritf Co‘x.mbc;._il,: .ﬁnd_ that :

th.e Congress .has r‘epeia.tédly app;opriated fuﬁds foif the ‘sv,pﬁ_g'r't : -

of such activities.

I. Constitutional Powers of the Presideni:.

"As a nation with all the ;,att_ribute's"qf __s_ovelreig.ﬁty, =

necessary to maintain an effectivée control of intérnational

relations." Burnetv. Brooks, 288 U.S. 378, 39. These =

powets do not "dépend upon the afﬁ»rmaf:ive”grahtzs._:'c's'f"'-th__é_ A

Constitution, ' but are _"-'né cessary éohcomita,nté'of'-'ha;tionality: "o

_United States v. _C.drtfiss‘-'Wrig‘h,t Corp. , 299U.S 304, -318.




SEGRET -
"In the preservation of the ‘safe‘f‘:y ban_d‘ integrity o’.f the Uhited
States and the protect_iop of its responsibilities and ‘oblvigetvior.ls
as a sovereignty'! the constitutional powers of thev Prebs._ide.n.t .ar‘e'
broad. .3.0_O.A.G. 291, 292. ‘.'The very delicate, plehary" and '
exclusive power of the .Presi'den,t .a..'s the so‘le_ organ:-of .the federe.l.: o
government in the field _of ioternational .rel'ation‘s . e doee.
not require as a basis .for'its exercise an act of Cor.xg‘re'ss".__,.:
although, like'all' gox.rernmental pow.e.rs_, it mue.t 5e exexeised_ _

in subordination to any Iapplicable provisions of the Constitﬁtion, S

" United States v. Curtlss-Wrﬂht Corp., supra, atp 320 Hls

the Constltutlon. N oIn Re Neagle, 135 U s. 1 64 (1890)

duty to take care that the laws be falthfully executed extends o
not me_rely tovexpr_es_s acts of Congress, but to th‘e. eoforeemeot o
of '"the rights, 'duti'es, and obligatioﬁs gr'owin.g' _o’ut-of' the-.. |
Coostitution iteelf, our international r.el'ations,. ‘aod_ ail of"

the protectlon 1mp11ed by the nature of the government under L

Examples of the exerc1se of these brqad powers_are o
numerous aﬁd'veried. ,Ti’ieir_ scopej-’r‘na)'r be-illﬁetreted by' tl_iej

following: :The'Pres'_ident'xfnaf ta_ke sueh'ac:ti_on_ .es- may,m

his judgment, be', ai:pfdpriate; ..-iti'cludi.ng t_he u’se’ of fOrce, bfto:*' T

protect Amer1can c1t1zens a.nd property abroad Durand v. Hollms,

Fed. Cas. No. 4186 (c.c. S D N Y. (1860)), In Re Neagle, Supra.




"unneutral acts which may endanger our relations with foreign

-vation of the natigp‘g];_:'s“e_epr_-ityv.from external threats are.

_ estabhshmg a Department of Sta.te in 1799, Congress dlrected

"conduct the busmess of the department 1n such manner a.s the

SEORE

135 U.S. at 64; Hamilton v. M'Claughry, 136 Fed. 445, .449-50' .

(D Kansas, 1905); II Hackworth, D1gest of Internatmnal Law,
327-334; VI_I_(_i_: , 464-5, Notwithstanding the excltzeive‘power_ |

of Cohgress to aeclare war, the Pre-sident ma)Ar repel' armed
attack and "meet ‘force. with force.! Prize Cases, Z.ABi.aek. 635?,: o
668 (1862). He may impose 'reetrictions on the operatioh of ”

domestic radio stationvs which he deems necessary to prevent

countries. 30 O A, G 291.
Congress grants of powers to execut1ve a.genc1es in

areas rela.t_ing to the conduct of foreign relations and preser-f

generally couched in terms which neither limit the pov&ers,o’f.
the President nor restrict his discretion in the choice of the

agency through which ‘h-e {A}ill exercise these powe-i's.'g _Thus;' in
that the Secretary should perform dutles relatmg to ”such v .
matters respectmg fore1gn affalrs as the Pre31dent of the " o

-Umted Sta.tes shall assngn to the Department", a.nd should

Premdent shall dxrect " ISta.t. 28 R.S §ZOZ 5 U.S C 156
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.More recently, in establishing the National Sééurity’ Coun.cil,

Congress gav.e it the function Qf advising thé President .”Wiﬂ? R
respect to'thé integra.tion’ of domestic, foreign,_ ar;d 'vrhilita.r‘y L
policies reiating to the national security. " | 50 U S.C. 402 (a):. .
From the beginniﬁg of our history as a nation, i§ has
been recog.nized. and accepted that the conducfof fOre_i;.g-n_ .affa‘irﬂs-
on occasion requires the use of covert activif.:ies., WHiCIi nfiight‘v. L
be of a qua.s.i—mili'ta.ryvnature. 'Seg, €. ge» thé acts of.‘J'u'.'ly':]_.,.
1790, 1 Stat. 1'7-8" and Mar 1, 1810, sec. 3, 2 s’ta"tf. 609. In
a message to Ithe ~Hous_e_ of Representative s deéliniﬁg té'fU'i‘nish. o B
an account of. payrnents made for contingent expénsés of f;'r'eigr‘x. T
1ntercourse, Pre51dent Polk rev1ewed that practlce and stated |
"The experlence‘of every natmn on.earth has |
demonstrated that emergencies may arise in wh;ch
it becomes absolutely necessary for the public

safety or the public good to make expenditures
the very object of which would be defeated by

. pub11c1ty'. " 1 /

1/ Pres1dent Polk contmued

o "Some governments have very 1arge arnounts at their -
~disposal,: -and have made vastly greater expend1tures
.than the small amounts which have -from time to time -
been accounted for on Pres1dent's cert1f1cates. ‘_In--i"_ii_
. no natxon is the apphcatlon of such sums ever made




' practice of all countries), "actual cases. of 1nterference in

Footnote 1 /VCOntinued:

public. In time of war or impending danger the
situation of the country may make it necessary
to employ iudividuals for the purpose of obtain-
ing information or rendering other’ 1mportant
services who could never be prevailed upon to
act if they entertained the least apprehension

" that their names or their agency would in any
contingency be divulged. So it may often
become nécessary to incur an expenditure
for an object highly useful to the country;
for example, the conclusion of a treaty with
a barbarian power whose customs require on
such occasions the use of presents. But this - '~
object might be altogether defeated by the
intrigues of other powers if our purposes
were to be made known by the exhibition of =
the original papers and vouchers to the
accounting officers of the Treasury. .
would be easy to specify other cases other
cases (sic) which may occur in the history of a =
great nation, inits intercourse with other

- nations, wherein it might become absolutely
necessary to incur expenditures for objects

- which could never be accomplished if it were
suspected in advance that the items of ex- v
penditure and the agencies employed would be
made public.'' 4 Richardson, Messages and
Papers of Presudents, 431, 435 (Apr11 20
1846) R

Compare also Stuart Amer1can Diplomatic and Consula.r.’:‘ -

Practice (1952) p. 196, (commentlng on prevailing d1plomat1c S

the internal affairs of states to which the envoys are.
accredlted are very numerous. e :
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S . _
SEOREL
An early example of such a secret operation is af_fvor:d.ed.
by the Lewis and Clark expedition of 1803, That expeditidn was
authorized prior to the Louisiana Purchase by a statute pfov_iding-
"That the sum of two thousand five hundred
dollars be, and the same is hereby approprlated
for the purpose of extending the external
commerce of the United States (2 Stat. 206)."
Congl.'e‘ss used this cryptic language at the request of ‘P.resit'ie'nt .
Jefferson because, in the words of a:'present—day‘ judge, the - '

"expedition, mili‘cary in characf:er,. would er'xter'-into lande., owned

by a fore1gn natlon with whmh the Umted States was at peace

2/

and . . . the utmost secrecy had to be observed L F1rst Trusty .

Co. of St. Paul v. anesota H1stor1ca1 Soc , 146 F Supp 652

656 (D C. an. (1956))’ aff'd sub, nom, Umted States v, F1rst -

Trust Co. of St. Paul, 251 F, Zd 686 (C A, 8).

2/ In his message to the Congress, Pres1dent Jefferson S
stated: "'* % % The appropriation of $2,500 ' for the e
purpose of extending the external commerce of the
United States,' while understood and conmdered by .
the Executive as g1v1ng the legislative sanction, would
cover the undertaking from notice and prevent the '

' obstructions which interested individuals might other~ﬁ
‘wise prevmusly prepare in its way. ! (r Rxchardson, :
Message and Pagers of the Presxdents, 352 a.t 354 )




bPowers Under the Constxtutmn, _42 A B.A. Rep. 232 (191.7) Just;.‘
as "the power to wage war 1e the power to \va.ge War suCCessfully
id, 238, so the power of the Pre31dent to conduct forelgn re).atmn
-.should be deemed to -‘be .the‘noﬁer-'to-;conauct forerén relatmns .

:.succes.efully,. vby any means n'ecessary to combat'the measnre‘..s taken

by the Co:mmumst bloc, mcludmg both open and covert measures. o :

L

Under modern conditions of "cold war'", the vPresident c‘a»n _

properly regard the conduct of covert activities such as are

described at the opening of this'rne_morandum as necessary to

the effective and successful conduct of foreign relations aan ’
the protection of the national sec’:ur'itv. When the United

States is attacked from without or within, the "Presiden't_may' o

"meet force with force”, Prize Cases, supra, In waging a world o
wide contest to strengthen the free nations and contain the
Commumst nations, and thereby to preserve the existence of

the United States, the Presxdent should be deemed to have :

- comparable authorlty to meet covert activities W1th covert

activities if he deems such act1on necessary and cons1stent
with our national objectives. As Charles Evans Hughes sa1d

in another context, -"Self—preservation is the first law of'

national hfe and the constltutlon 1tse1f prov1des the necessary

powers in order to defend and preserve ‘the Unxted States. ! War -




e 1

The exclusive pov_ve.r of angress to decla‘ivz"e‘_\';.v_ar Ba:s.b.ee_p‘ h'el&i..-.
not to prevent use by the President of force“short"of‘wa‘r to
protect All'nel"ican.icitize.ps and propé:ty ;abl;_oé.d; A fo"rti'ori, 11:
does not prevexit his use of fofce short of wér__fdr ‘otherj
purposes which he deems nec._essary. to oux"f.n:.iti.onaf_‘li'ié.t.a.rv_ival_.i, ‘ i .
In either case the magnitude :and 'pt>s‘sib1e grave .ir}té’r:x'ia_tio-nelxl.-.. 3 ,. 'i
consequ.ences of a paz;ticular action may be such as to rA'ende'r._: » o

it desirable for _the'_President to consult with, or obtain '

-the épproval or.ratification of, the Congresé if circumstances |

permit such action. But the necessity for obtaining sach =
approval does not depend on whether the action is overt or

covert,.




ingludes in its membership the 'sz_'e"siden't, ‘the Vice Premdent

\Ni

II, Statutory Authority
There is no specific statutory authorization to any
agency to conduct covert cold war activities. Nor is there

any statutory prohibition, except to the extent, if any, that

the prohibitions of the Neutrality Acts, 18 U.S.C. Chapter 45,

against performénqe of certain .a.cts 'by pefsons w'ithih/th_e
United States x;nig.ht be deemed applicable to such activities
in particular circumstances. Hénce tﬁe Pr'gsiderixt'.is. not j"eF .
stricted by act of CongreSS iﬁ.authorizing such a..cv;cs,’ or 1n
assigning reS‘bponsibil‘ity“fo‘r therin to such agency as >he may
desig’naté.‘” |
C'ongress_'has .author_iz’.gad‘the‘Central It ell'igAenv_c'e‘
Agency, ''for the p'u:rpcvavsfe of coordinating the inteiligeﬁce
activifies of fhe .sevw‘/era.lA go‘vérnrhent departmen_té-anc.bl‘ ggenciés
in the interest of the national _secﬁrity, " to perform,‘ Eli:_e_r .
e, : L
such otﬁer funcﬁ.ions aliuli" duties ’related to
. intelligence affecting the national security - _
as the National Security Council may from time - - |
to time _direct.l" 50 U.S. C ‘403(d) - \ A
As previously péte_d,: "tk.1e _Naf:i_bnal S_e:cu_rit?",.r,'_c‘o'qngil:',. whzch ‘,
the Sécrgfary' c;f‘,;Sta.t'e-an'd thejv_"S.ecvz_'e.atar'jr :éf, D.e‘a_fens'g,v 'ha's'.bvér; ‘..'

all responsibility for advice to the President réspecting all: | -

‘matters '?rel‘ati:ng. to the national security,"




S‘,:,QET‘

We ﬁnders’cand that in 1947., Sec.'retaAry. of Defense
Forrestal asked tirle D_iréctor of Ce.ntrai Ihtelllliéen.qe if ‘CIA |
would be ablé» to cpndu.ct ééve;‘t cfold-war é.-ctiv__it'iesv,_' s#c.hia-s'» N
black propagandav, command.o-type'ra.,ids, sabota!g’e,farid'v suppbrt_
of guerrilla warfare. CIA advise_d a;t that time 'tl'.lat- if Woﬁld
conduct such activ-itie s if the »Niationa.l .Secux.'itybc'dun‘cil '
developed a pyo_ll?".gymt.l.aat the United ‘S‘t_ates wouildﬁ.er;'gé.‘gie_ in
such covert activities and é‘;ssi‘gned tileir COn&uét. 'to'”C_.IA:, : .
and if the Cdng_ress appropria_tec_i fuﬁds to»galr;'ry them out |
In tﬁe latter part of 1947 the Na._tibna.l Secﬁ?it&t Co.ui.m'il‘ )
developed a d.irve‘ct'ive' (NSC 10/2) séﬂ:ing fsqrth;ibro-gi:a:m _
of covert coldf-war a.ctiv.i.ties and‘ 'assb.igned that _pr_o‘gra.r;lvi__:qﬂ“ '
the Office of Policy Coordination underﬂthé: _li)ir‘e.c‘t_or of :

. Central Intelligence, with policy guidanéé fromthe Depart_ e

ment of Staté.  The Congreuss'_ was asked for and did a‘p"'pr'qp‘fiate

funds to .su'pp.’ort thié_ prdgr‘anfl.l,_..alth:ough, _ of"’;:o:u.rsé, .ohli'-a.t:f S
smali nu’mb.er _c_iii ;éﬁgré'ssmén in the Appropr1at1ons Comm1ttees
knew the amoun_t andpurpose of thve:' apéropriéﬁiér;_; The Offlce
of Polié& Cddi.'d.‘i_ri.;.t_ion was subsequently combmed w1ththe '. e
cla_naeétine in.‘c‘elllig_encb_c:a a-ct‘ivi’t',i"_e.zs; 1n theOffxceof .t.hg ‘.:; »

Deputy‘(Pla.ns)'oﬁl'CIA and the cold-war cha.brt_erfv(ras assigned -




BERET
to CIA in coordinatidn 'witil the D'épartriqgﬁt of State and.Dezi'»e'._ns‘(za :
by NSC Directive 5412, |

A gignif icé,nt part of the strictly int_elligexice'and
counter-intelligence functi§ns of CIA are éla.nd-e‘s_“.cine..-inv_‘na‘tu_r.e.'.'
‘It could pex;haps ‘be a;'gued tﬁat many if not al} of tﬁe c.cbxbvle.rt."’
| activities assignevd. it_o CIA by the dixfgc.tive"s 'refer‘réd' tof%béveﬁ ;
are at least 'frela»te'd” to intelligence affect-i.ng‘ .th_e n.ationz:‘a.ljzv
security within the s;:ope of 50 U. S, Cf 403 (d) ‘(5) in ‘the.l x
sense that thei..r. perfo;’fn;nce may nééd to be i:ntirn;tely dov‘e-' ' :::
tailed with clan_destine intéiiigence opérations,' m’a.ir ixi\;div_e.
use o.f the same or similar contacts; operatwes and methoas,
_apd may yield.‘iml.)_orta.nt .intelligenée result;. ¥ Alternat;vély,

it would appear that the executive branch, under the _di‘rect_ion

of the President, has been exercising b_vithoizt expfe_és- statutory
‘authorization a ‘function whiéh 1s ‘within the constitutional =~
powers of the President, and that the CIA was the agent

s-el_ected" by the President to carry out ':.these. fﬁnétions.—f';.

, 3/ The hlstomc relatmnshlp between the two types of act1v1ty '
is indicated by: the fact that the Off1ce of. Strategic Servmes, e
CIA's predecessor during World War II, engaged both in® o
‘intelligence work, and in assus’cance to and coordmatlon =
of local resistance activities. See Alsop and Braden, Sub
'Rosa, The O S.S. and Amerxcan Espxona.ge (1946) p.

_ ."11- k
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Congress has continued over the years sincev'19.4'.7 to
appropriate funds for the conduct of 'sp.ch éovert_ a'ctivi’t;?es;"
We ‘under’stand'that the existence of such _covgrf acti.vitieéf
has been repo?té_d on a number of occas'iops to the Ieacvl‘e‘;fs‘hil.:)':.
of both houses, and to members éf ’éhe.subcommitfees of.the. T

o A - VA
Armed Services and Appropriations Committees of both houses.
It can be said that Congress as a whple knows .tha.t mone'yii’s.;
appropria.t.ed‘to CIA and knows generally thata portioh of K
it goes for clandestine activities, although imo,WleHgé of‘ |
sp.ecificv é.ctivities is restr_ictea to the g.roup' épe;:ified
é‘boye av;nd occasional other members o.‘f C.ong>r.es‘s briefed fof
s'pecific purposes. In effect, therefore, CIA .havs foi' ma.ny

years had genéral- funds approval from the Congress to carf*f B

4/ See letter dated May 2 1957, from Mr. Allen W Dulles

Director, CIA to Senator Hennings, Freedom of Information and _' "

Secrecy in Government, ‘Hearing before the Subcommittee on - P
Constitutional Rights of the Senate Cornrmttee of the Judunary, v '
85th Cong. ) 2d Sess. , P 376 at 377: o . L

. "The D1rector of the Central Intelhgence Agency
appears regularly before established subcomm1ttees
of the Arrned Services and Appropmatmn Committees
" of the Senate and of the House, . and makes avaxlable . R
to these subcommittees complete information on .- .
Agency activities, personnel and expendxtures. ‘No -

-12-

--1nformatxon has ever been demed to. theu‘ subcomm1ttees. "4 e




on covert cold-waf activities, which the Executiw}é Bra‘n'c'h
has the author‘it)y and responsibility_ to: direct.

It is well-e sfa slished that ;ap.pr'opri;ati‘on; for
administrative aétic;rx. of which Con'gr-ess has been inforrr'le:d '

amount to a rat1f1cat1on of or acqulescence in such actxon.

Brooks v, Dewar, 313 U. S 354 361: Flemmg v, Moha.wk Co., .

331 U.S. 111, 116 see also Ivanhoe Irrlg. D1st v. McCracken, '

357 U S 275, 293 294 Power Reactor Co. v. Electr1c1ans,

367 U. S. 396 409 Since the c1rcurnstances effectlvely preven_‘{:ﬁ_*.' -
the Congress from ma.kmg an express and detalled appropr1at10n '
for the actlvxtles of the CIA, the general knowledge of the Congress,'fi

and specific knowledge of re_spo_nsible committee membe’rs, _

outlined above, are sufficient to rendér'th'is-_’principlenapplicablé.---: e

Prepa.red by Office of Legislative Counsel
Depa.rtment of J'ustxce

5/ Compa.re the cases of ve).led or contmgent fund appro- e
priations referred to in Part I. .And note the 1mportance
‘placed on the close contact between an agency and "its" S
committees, E.g., Panarna Canal Co. v.’ Grace Lme Inc, , 356 ..
U. .- 309, 319. | - o R







PROPOSED AMENbM_ENT, :
Changes in existing law are shown as follow’s: exie(‘:ihg' 1a§v p:ropes:ea_"to'
be omitted is enclosed in brackets; ‘new matter is underscored.
A NATIONAL SECURITY ACT OF 1947,
' _ ’ . © + as amended C
* ' K o ®
CENTRAL INTELLIGENCE AGENCY
SEC. 102, - | |
| * o . * - - B
(d) For the perpose of_coofdinetilig ’the foreigg.. . bintelv].igelllxc:e'.act':_:-ify'i.t‘:ies'_.:..
of the several quernfeent ‘ciepa..ftr‘nente,‘ and egeneies-.ixfx the. ihtefest of | R
national secegity, .i't.‘sha.ll be the duty 'of‘the Agency, under .tﬁe dlrectxon
of the Nationai Secﬁfity Counc‘.il-:.- | o .
| (1) to advise the Netiori_a;yi Securif.y Coui'_lieil. bin_ matters
c‘pncerning such',.fer.ei.gn i\nte;li_ge.n.c’e act1v1t1esofthe Government L

departments 'and'agencies as relate to nati'oinal-_s'e_c,u‘r_ity; C :

{2) to‘make' feevemmendetions to t'h_e_ Natiiena_].;Securz_ity.*v,“f‘g_"‘i_:-
Council for the coordinatien of such foreign'. "intiel.li:gepee':'”a."ct;_iyv'_itie5',-"'
__of the .departfheﬁte 'andieg'e'p‘ciesﬂ of the Ge_ve::hihent"ae_ “lvi'el_aée_"fvge_' the

national security;

(3) to corre_la,teen& eyaluafe fore'ign'inte__.lligenee r'ei‘a.tihg

to the national s-eeu-r'_i‘cy,' -and provide 'for-:th'e:_-‘a_pproﬁria_;te-‘drisgseminétignj_'{- N



of such intelligence w‘ithih the Government using where appré---
priate existing agéncies and facilities: PROVIDED, That the o :
Agency shall have no police, subpoena, law-enforcement powers,

or internal-security funictions: PROVIDED FURTHER, That the o

!departments and other agéncies of the. Covgrnmerit shall continue

to collect, evaluate, correlate, and d_issez"nina.te dep_artment_'al"-' .

intelligence: AND PROVIDED FURTHER, That the Director of

Central Intelligence shall be responsible for protécﬁhg intellig_ean

sources and methods from unauthorized disclosure and pursuant to .. °

that responsibility he shall develop apRropr.iatéJﬂans,' jgolicies, and ;

regulatidns and report to the Department of Justice for .épprop.riaté' '

action é.ny violation of such pldn's, poiic‘ies and regulatibﬁé’;’ .

accomplished centrally;

(4) to perform, for the ben_efiﬁ of the éxisting_intelligen¢é":' '
agencies, such édditional services of c_omrrion 'c,onc';é_:rn-a_s: the

National Security Council determines can be more efficiently - S

(5) to perfdrm'suéh other functions and duties (]f_rela.tédit_dl; L

intelligence] affecting the national security [as] related to the

fi'éld of forei.g.n' iﬁtéllig'encg' as may Eé._spe‘cfiﬁcé,li’y.' directed by. :




ot et e o e i £ e o o

- gt iy e g e e
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the National Seéurity' Council [may from time to time direct] "

and reported to the Congress in the manner the Cbngress

prescribes, *

: -Note- If poss;ble, it would be preferable to ha.ve the issue of

reporting to the Cohgress covered in the leglslatwe hxstory and _

committee reports. '
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Honorabls John L. MoGlolian B T
Chairman, Comumittes on Appro*)r ons T
United States Senate

Vashington, D, C. 20519

. Daor Nr. Chairmam'

You asked for my views oa tha Gisclosure In tho Cumnitmf:'s N
report of budget figures for tha National I aili;mma I r'rr A
which § pragented to the Cammiliaa on 11 July 1973, Bisalostive of .
tie tolal Houre In the Commiltec's raport weuld not in rmy view prcrrm
& saewrily problom at this {ime. I vm&d howevar, sct & precedent -
for disclosura of this fignre apnually. I this were fo ceour, {ha ‘n..ual
fivciuations fn our total int slizence affort would be vavezled. 3 o S
not bellave §i would be in the nsticasl :{nter*mt to uim.aw this kingd -~

ot fmformaiion to x’omigﬂ. ﬁatiumz. .

Tho publio uiaemuza ¢ of bud; oa iowla fm.- BDIA mad ”fc,k‘/x.-’fi hmm -
ngi preaeatad securiiy. probloms, Publie dis Qlosure of teinl ff gur '
for all ths programs, havrever, wéum rwwl 8 £ood denl abmat he
distribution of our ntelldpense ress 5 among diffevent. pus of . -0
intulifgence activlty, suwch ay clang s,t ne. cmbo‘ion, signals intercent, -
ond ovarhoag reconnuiscsnce, Meore i.nnor:m.ly. #n annual up~date
of puch {figures would provido iasigits ot ths changes énd tronds o
in our intolligenve programs whigh ;.wzd bo dam nging to Um;lli""‘x‘lcu o
BouZCes nnd metlwus. S L T A

In' 8 moroe g;mr o sepse, I an conam’nwﬁ that mxbllu m«ﬂlusure »f -
ai’ total inteligonse figuros. will load to prossurss for further publie
sxplonations - of tha programs for which the monies wWore apprope Iulud
Any geruiiny of the subsishoe of the progmmﬁ by other thaa ihose s
-authorlzod could, m m vww, be uamar g to intelligenas o LOUTCHS
" end xnothods. : . _ : ' L

Gsmu"m B ¥ T"aw:i:‘ié'atlch e ’
; "’"2 o empﬂon C‘.t. 533 3‘
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the Senate not now privy to such information be advised of the -
.breakdown of figures for national intelligence activities into CIA,
DIA, NSA, Army, Navy, Air Force and State Department. I

have no objection on security O’roun-.ls to the disclosure of tlus o
breakdown orally to such members on a classified basis. o

| _— I am aware, Mr. Chmrman, that there. are many consmerations -

1 ©in dctcrminmg the optimum position on the public disclosure of -

. intelligence budget figures. The views I have expressed above
addrass. only those considerations for which I am primdrily res-
ponsible under the Nationsl Security Aect of 1847 -- the protection
of intelligence sourccs and methods. The final detormination of
what should or should not be pubhcly disclosed 15, in my vmw. o
the proper functmn of the Cong‘re.,s. -

; Sinb_oi?e1y, . .
% W E. Colbiy

W. E. Colby

DCI/IC/CCG/IHLeavitt: is (8/3/78) -

I'understand, however, your wish that solected members of . .




