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Title 50—Wildlife and Fisheries

CHAPTER |—UNITED STATES FISH AND
WILDLIFE SERVICE, DEPARTMENT OF
THE INTERIOR

SUBCHAPTER B—TAKING, POSSESSION, TRANS-
PORTATION, SALE, PURCHASE, EARTER, EX-
PORTATION, AND IMPORTATION OF WILDLIFE

PART 17-—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

Determination of Critical Habitat for Ameri-
can Crocodile, California Condor, Indiana
Bat, and Florida {Manatee

The Director, U.S. Fish and Wildlife
Bervice (hereinafter, the “Director” and
the “Service,” respectively) hereby is-
sues & Rulemaking pursuant to Section 7
of the Endangered Species Act of 1973
(16 U.S.C. 1531-1543; 87 Stat. 884; here-
inafter, the “Act”) which determines
Critical Habitat for the American Croco-
dile (Crocodylus acutus), California
Condor (Gyvmnooups californianus), In-
diana Bat (Muyotis sodalis), and Florida
Manatee (Trichechus manatus).

BACKGROUND

In the Feperal REGISTER of December
16, 1975 (40 FR 58308-58312) the Service
proposed the determination of Critical
Habitat for the California Condor, In-
diana Bat, Florida Manatee, American
Crocodile, Whooping Crane (Grus ameri-
cana), and Snail Darter (Percina ta-
nasi). On April 1, 1976 (41 FR 13926-
13928) the Service issued a Final Rule-

RULES AND REGULATIONS

making determining Critical Habitat for
the 8nail Darter, but not the other five

‘species. The present Rulemaking deals

with four of those other species, but not
the Whooping Crane. So much informa-
tion on the Whooping Crane was received
that more time will be required for eval-
uwation and determination of additional
measures on that species,

P

SuMMARY OF COMMENTS

Of the responses received to the Pro-
posed Rulemaking of December 16, 1975,
some dealing only with the Snail Darter
were discussed in the Final Rulemaking
of April 1, 1976, and 35 dealing only with
the Whooping Crane will be discussed at
a8 later time. Of the approximately 100
remajning comments, nine simply ex-
pressed general support for the Proposal
and none indicated general opposition.

With regard to the American Crocodile,
the National Park Service recommended
that the Critical Habitat zone be ex-
panded to include a portion of Everglades
National Park to the west of that de-
lineated in the original Proposal. Since
the recommended area is within the
Park, the Service considers it proper to
include this area as part of the Critical
Habitat designated below. The National
Audubon Society suggesied approxi-
mately the same addition as the
Park Service, and also several other
modifications which remain under
consideration.

With regard to the California Condor,

one person simply expressed approval of -

the Proposed Critical Habitat designa-
tion, and one expressed disapproval. The
California Department of Fish and Game
and the Director of the Santa Barbara
Museum of Natural History suggested
that small additional areas be designated
as Critical Habitat, and these areas now
are under consideration. Five major con-
servation organizations expressed con-
cern that the western boundary of the
‘Sespe-Piru Condor Area might have been
drawn so as to deliberately exclude the
land within a phosphate mining lease ap-
plication from the Critical Habitat zone.
In fact, however, the area of importance
to the Condor long was recognized to
have approximately the same boundary
as that delineated in the Proposal, and
there seems no biological justification to
extend this boundary into the area of
the phosphate lease application. More-
over, a letter from the United States
Gypsum Company stated that although
the Proposed Critical Habitat zone did
not enter the phosphate lease applica-
tion area, it did include most of an
adjacent phosphate prospecting permit
area. The Company recommended that
the Critical Habitat zone be redrawn to
exclude this permit area. The Service,
however, considers the original boundary
to be appropriate with respect to the bio-
logical situation, and no adjustment is
being made.

The State of lllincis and two other
parties expressed general approval of the
Proposed Critical Habitat for the In-
diana Bat. The States of Indiana, Ken-
tucky, Missouri and Tenncssee; three
university professors; and three other

parties all recommended the designation
of additional Critical Habitat, either
more caves or other components of the
habitat of the species. These recommen-
dations are now under consideration and
may be expressed, at least in part, in a
future proposal.

The State of Florida and approxi-
mately 64 other parties expressed ap-
proval of the Proposed Critical Habitat
for the Florida Manatee. The Director
of the Florida State Museum suggested
adding s&n additional area in Florida:
and the Georgia Conservancy and Mr.
Jerry L. McCollum of the Georgia De-
partment of Natural Resources suggested
adding parts of Georgia. These suggested
additions now are under consideration.

- BASIS FOR DETERMINATION

All of the areas delineated below are
considered Critical Habitat because they
contain constituent elements necessary
to the normal needs or survival o one of
the species in cuestion. Specifically for
the American Crocodile the delineated
area must be considered an absolute
minimum amount of Critical Habitat in
Florida. The current population of the
State, with only 200 to 300 individuals,
is concentrated in this area and is de-
pendent upon the Included haktitat of
Florida Bay and associated brackish
marshes, swamps, creeks, and canals. All

known breeding females, of which there -

are less than ten in Florida, inhabil and
nest in the delineated area.

With regard to the California Condor.
the Sespe-Piru, Matilija, Sisquoc-San
Rafael, and Hi Mountain-Beartrap Con-

dor areas, as descrited below, are con- !

sidered critical for nesting and related

year-long activity. The Mt. Pinos and
Blue Ridge Condor areas, as described
below, are considered critical for roost-
ing. The Tejon Ranch, Kern County
rangelands, and Tulare County range-
lands, as described kelow, are considered
critical for feeding nnd related activities,
‘The Tejon Ranch is very important be-
cause it contains the only significont
feeding habitat remaining in close prox-
imity to the Sespe-Piru Condor nesting
area. In most cases Condor feeding habi-
tat is not so restricted as nesting and
roosting sites, and only certain portions
of the areas described below are needed
at any one time. Because, however, the
location of food is directly related to both
Condor distribution and reproductive
success, substantial areas of open range,
with adequate food, and limited develop-
ment and disturbance, would have to be
preserved in each delineated area in or-
der to maintain the species. )

With regard to the Indiana Bat, ap-
proximately 75 percent of the known
population hibernates at the sites desig-
nated below. The bats are entirely de-
pendent on the shelter provided by these
caves and mines during the winter. Their
loss or subjection to excessive disturb-
ance or modification would lead to the
near or total extinction of the specics.

With respect to the Florida Manatce,
the areas delineated below contain the
largest concentrations in the United
States, and arc the only areas that pres-
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ently can be deflned as having major
dependent populations. The Crystal River
and its King's Bay headwaters form one
of the largest .patuzal warm water re-
sources for Manatees. Up to 60 Manatees
possibly representing six to ten percent
of the total population of the specles in
the United States, utilize this refugium
during cold weather periods. The Little
Manatee, Manatee, Myakka, and Peace
rivers, and Charlotte Harbor all support
large Manatee concentrations. Manatees
also utilize the Caloosahatchee River and
assoclated coastal areas. The warm water
discharge of the Florida Power and Light
Company Ft. Meyers power plant into the
Orange River, on the south bank of the
Caloosahatchee River at Tice, is known
to attract as many as 75 Manatees dure
ing cold periods. The arca off the coast
of Collier and Monroe Counties, south-
western Florida, i the center of a large,
but uncounted Manatee population. This
population is at least partially resident
and Is dependent on the extensive local
growths of Thala-sia and Diplanthera as
a primnery food resource. Concentrations
of as many as 75 Manatees are observed
in Whitewater Bay., The waterwsay
formed by Card, Barnes, Blackwater, and
Buttonwood sounds may constitute the
Manatee's essential thoroughfare be-
tween Miami-Biscavne Bay and the lower
Keys and Florida Bay. Scaward move-
ment along the upper Keys is very rare,
Biscayne Bay, with its adjoining water-
ways iIs of central importance to the large
Manatee populations of southeastern
Florida, Abundant food resources cxist
in the area, and the warm water {Jow
from the Florida Power and Light Com-
pany Miami River plant provides an ime-
portant refugium. Lake Worth supports
& large Manatce population year-round,
and also serves as a warm water refugiun

for sdditionnl wintering Manatces. The
outfall from the Filorida Power and Light
Company River plant supports up to 75
Manatees during cold weather. The In-
dian and Banana rivers may contain the
largest Manatee population in Florida.
These areas provide warm, quiet waters
and abundant food resources. The St.
Johns River also provides ample food
resources to a significant Manatee popu-
lation, and several of its sprina-fed trib-
utaries provide warm witer refugia dur=
ing cold spclls. In-Lake Alonroe, two
power plants provide warm water outfalls
which are used by Manatees during cold
periods. The Intracoastal Waterway
from the St. Marys River to Highway A1A
is a major concentration area and thor-
oughfiare for Manatees.

It is emphasized that the areas deline-
ated below may not reprecent the entire
Critical Habitat of the species named.
This Rulemaking In no way precludes
the Service from at any time proposing
additions or modifications to the desig-
nated Critical Habitat. It now seems
likely that more Critical Habltat will be
proposed for at least the California Con-
dor, Indiana Bat, and Florida Manatee in
the near future, )

7

Errzcrs or THE RULEMAKING

The effects of this determinaticn are
involved primarily with Section 7 of the
Act, which states:

The Secretary shall review other programs
sdministered by him and utilize such pro-
grams in furtherance of the purposes of this
Act. All other Federal departments and agen-
cies ahall, In consultation with and with the
assistance of the Secretary, utilize their au-
thorities in furtherance of the purposes of
this Act by carrying out programs for the
conservation of endangered specles and
threatened species listed pursuant to sectlon
4 of this Act and by taking such action nec-
essary to Insure that actions suthorized,
funded, or carried out by them do not jeop-
ardlze the continued existence of such en-
dangered species and threatened species or
result in the destruction or modification of
habitat of such species which is determined
by the Secretary, after consultation 8s appro-
priate with the affected States, to be critical,

An interpretation of the term “Critical
Habitat™ was published by the Fish and
Wildlife Service and the National Marine
Fisheries Service in the Feperal REGIS-
TER of Aprll 22, 1975 (40 FR 1T7764-
17765). Some of the major points of that
interpretation are: (1) Critical Habjtat
could be the entire habitat of a species,
or any portion thereof, {{ any constituent
element s necessary to the normal needs
or survival of that species; (2) actions by
a Federal agency aflecting Critical Habi-
tat of a species would not conform with
Section 7 if such actions might be ex-
pected to result in a reduction in the
numbers or distribution of that species
of sufiicient magnitude to place the
species in further jeopardy, or restrict
the potential and reasonable recovery of
that species: and (3) there may be many
kinds of actions which can be carricd
out within' the Critical Habitat of =&
species which would not be expected to
adversely affect that srecies,

This last point has not been well un-
derstood by some persons. There has
been widespread and erroneouts belic!
that a Critical Habitat designation s
something axin 1o establishment of a
wilderness area or wildlife refuge, and
automatically closes an 2rea to most hu-
man uses. Actually, a Critical Habitat
designation applies only to Federal agen-
cies, and is a notification to such agen-
cies that thelr responsibilities pursuant
to Section 7 of the Act are applicable in
a certain area.

FINAL RULEMAKING

The Director has considered all com-
ments and data submitted in response
to the proposed determination of Critical
Habitat for the American Crocodile.
California Condor, Indiana -Bat, and
Florida Manatee. The Director also has
considered other information received by
the Service both prior to and subsequent
to the publication of the Proposal in the
FeperaL REGISTER ol Drcember 16, 1975.
Based on this review, the arcas deline-
ated below are determined to be Critlcal
Habitat for the American Crocodile,
California Condor, Indiana Bat, and

Florida Manalee. (Since the time when

proposed Critical Habitat Regulations
for these specles were published in the
Frprrar Recister (December 16, 1875),
additional Subparts have been proposed
for Part 17. Accordingly, the Section
numbers in the Final Regulations have
been changed to those shown below.)

These Final Regulations will become
effective on October 22, 1976.

Dated: September 14, 1976..

LYNN A. GREENWALT,
Director, Fish and
Wildlife Service,

Accordingly, 50 CFR Part 17 is hereby
amended as set forth below: ’

1. The Table of Sections for Subpart
F of Part 17 is amended to read as fol-
lows:

Subpart F—Criticsl Habitat

Sec.
17.60
17.61
17.62
17.63
17.64

|Reserved]

Snall Darter.
American Crocodlle.
{Reserved|
Callfornta Condor.
1765 Indiana Bat.

17.66 Florida Manatee,

2. A new §17.62 1s added reading as
follows:

§ 17.62 Amecrican crocodile.

(a) The following area (exclusive of
those existlng man-made structures or
settlements whicli are not necessary to
the normal needs or survival of the
specles) is critical habitat for the Ameri-
can crocodlle (Crocodylus acutus): Al
land. and water within the following
boundary in Florida: beginning at the
easternmost tip of Turkey Polnt, Dade
County, on the coast of Biscayne Bay:
thence southeastward along a straight
line to Christmas Point at the southern-
most tip of Llliott Key; thence south-
westward alone a line following the
shores of the Atlantic Occan side of Old
RRhodes Key, Palo Alto Key, Auzlefish
Key, Key Largo, Plantation Key, Wind-
ley Kcy, Upper Matecumbe Key, Lover
Matecummbe Key, and Long Key, to the
westernmost tip of Long Kev; thence
northwestward along a straight line to
the westernmost tip of Middle Cape:
thence northward along the shore of the
Gulf of Mexico to the north side of the
motuth of Little Sable Creek; thence east-
ward along a straight line to the north-
ernmost point of Nine-Mile Pond: thence
northeastward along a straight line to the
point of beginning.

(b} Pursuant to section 7 of the act. all
Federal agencies must take such action
as {s necessary to insure that actions au-
thorized, funded. or carried out by them
do not result in the destruction or modi-
fication of this critical habitat area. '

3. A new § 17.63 is added and reserved
as follows;

§17.63 [Reserved)

4. A new §17.64 is added reading as
follows:

§ 17.6% Cnlifornia condor.

(n) The following areas (exclusive of
those existing man-made structures or
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settlements which are not necessary to
the norma! needs or survival of the
species) in California are critical habitat
for the California condor (Gymmnogyps
californianus).

(1) Sespe-Piru Condor Area: an area
of land, water, and airspace to an elea-
tion ol not less than 3,900 fect above the
terrain, in Ventura and Los Angeles
Counties, with the following components
(San Bernardwo Meridian): Eespe Con-
dor Sanctuary. as delineated by Public
Land Order €35 (January 1951): TiN
R20W Scc. 2, 5-10, N', Sec. 11; T4R
R21W Sec. 1-3, 10-12. N!; Sec. 13, N3
Bec. 14, N1 Sec. 15; T5N R18W Sce. 4-0,
18, 19. 30. 31‘ N, Sec. 3, N1 Sec. 17;
TSN R2IW Sce. 1-4, 8-16, 21-28. 23-36;
TEN RISW Bec. 7-11, 14-23, 20-35; TEN
RISW Secc. 7-36; TON R20W Sec. 8-36;
T6N R21W Sec. 13-36; T6N R22W Sec.
3-26, 35, 36; TOW R23W Sce. 1-3, 16-14,
24, Ni.L Sec. 23; TIN R22W Sec. 31; TIN
R23W Sec. 34-36.

(2) XMatilija Condor Arco! an arca of
land, water, ena airspace to an elevation
of not less than 3,000 fect above the ter-
rain, in Ventura and Santa Barbora
Counties, with the following componcnts
¢(San Bernardino Meridian): THN R22W
Wis Sce. 3, Scr;. 4-11, 14. 15, N!.» Sec. 16,
N, See. 17; TSN R23W L' 1. XICL,
Sec. 12; Ta’ \ 1“,\‘4 Sce. 31-”. TON
R22W SV Sec. 22, 81, Eec. 33, St B¢e.
34.

(3) Siequoe-San Rafacl Conrfor Area:
an orea of land. waler and anepace to an
elevation of not Inss than 3.000 fecet ahove
the terrain, Souta Darbara County,
the followng comnanents (Seh Bernur-
aino Meridian)y @ Tolr RUOW Scee &, (G

(u-.

wath

TCN 27V Sz 1. 3'. TN RIW Sec.
5 8. 17-00, 26-32: v RCTW Seel 1414,

=26, 8%, 26 TN R"S\" Ser, 1, 2, 11,
1?. '1‘1 7 RICVWY Sec. 15-22, 27-24; TN
R27W See. 14-33.

4) Hi Mouniuin-Becrtrap Confor
Arcas: aress of 1Iand, water, and airgpnee
to an cevatien of not Yess than 5.000 feet
sbove the terrain in San Luis O
County, vw.ith the followine amnr
ALt Diablo Meridian) o T3S BIC
14, 14, 23-26. £04 Scee. 11, &1, Bec. 12.

203 R17E Sce. 17-20, 29, 30, T315 RI4LE

Sec. 10,

Sec. 1, 2, 11, 12. E!5 See. 3. 1h°a
N1, Sce. 14, N15 See. 13; T21IS RISE Wis
Sec. 0. vV"z S“C 7, K '-”; See. 18,

(5) M1i. Pincs Condour Arca: An area
of land, water, and airspace in Ventura
and Kern Counties, with the following
components (San Bernardine Meridian) @
T8N R21W Wi, Sece. b, Sec. 6 N1z Sec. T,
NWih Sec. 8, TEN RI2W Sec. 1. 2, E1p
Sec. 3, NE!Y, Sec. 10, N'2 Sec. 11, Nlj
Sec. 12; TON R21W Sec. 31, 32, Wa Sec.
33; TON R22 W Ll SBcec. 35, See. 36.

(6) Blue Ridge Condor Area: An area
of land, water, and airspace in Tulare
County, with the following components
(Mt. Diablo Mceridian? ; T19S R29E Sec.
5-9, 15-22, 27-30.

(7Y Tejon Ranch: an area of land,
water, and airspace in Kern County, with
the following components (San Bermnar-
dine Meridian): RI16W TI0N, R1TW
T10N, RITW TI1IN, R18W TON, R1§W
TI10N, R19W TI0N.

ans
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(8) Kern County rangelands’ an area
of land, water, and airspace in Kern
County between California State High-
way 63 and the western boundary of Se-
quoia National Forest, with the foliow-
ing components (Mt. Dizblo Meridian) @
R20E T23S, R2GE T26S, R3CL TI58,
R3UE TGS,

(8) Tulare Countly rancelonds: an
area of land, water, and airspace in Tu-
lare County between California State
Highway 65. Stzte Highway 198, and the

western boundary of Sequoiu Nationzl &

Forest, with the {ollowing components
(Mt. Diablo Meridian}: R28E T18S (all
sections); R238E TI19S «(all rections);
R22L T20S «(all sectiorns); R28E T21S
Sec. 1-18; RZSL T20S (all sections);
R25% T218 Sec. 1-18.

th Pursuant to section 7 of the act,
all Foderal agencies must take such
actionn as is necessary to insure that
actions authorized, funded, or carried
out by them do not result in the de-
struction or modification of these critical
habitat areas.

5. A new §17.65 {s added reading as
follows:
g 17.65

(@) The folloving areas (exclusive of
thase enisiing rici-made struciures or
settiemonts which arce not nerirsary to
the nsrmal necas or survival of the
species) are crivieal hahitat for the In-
diuna bl Alyolic sgdalis)

(1) lilimois, Tue Dlackball Mine, La
Salle Cournty.

(2 Dadisra. Big Wyandolie
Craviford Ceunty; REay's Cave,
County,

(3 Kenlueky.
ty; Coach Cuave,

Indians hat,

Cave,
Green?

Dat Cave, Carter Coun-
Lamonson Countly.

(4) Jsfissowri. Cave (21, Crawford
County; Cave 009, Froniiin County;
Cave 017, Frankiin Countiy: Pilot Knob
Mine, Iron Countv; Bul Cave, Shannon

Ceunty; Cave €28, Washinaron Caounty
[numbers assignca by Divizion of Eco-

logical Sorvices, UG, Fichh and Wildlife
Service, Rersion Gl

(5) Tennessce, White Oak
Cave, Rlount County.

(6) TWest Virginia. Mellhole Cave, Pen-
dleton County.

(b)Y Pursuant to section 7 of the act,
rll Federal apgencies must takc such ac-
tion as is necessary to insure that actions
authorized, funded, or carried out by
them do not result in the destruction or
modification of these critical habitat
areas.

6. A new {1766 is added reading as
follows;

§ 17.66  Flarida munatec,

(a) The following areas (exclusive of
those existing man-made structures or
settlements which are not necessary to
the normal! needs or survival of the
species) in Florida are critical habitat for
the Florida manatee (Trichechus mana-
tue) ; Crystal River and its headwaters
known ns King's Bay, Citrus County; the
Little Manatee River downstream from
the US. Hienway 301 bridge, Hlills-
borough County; the Manatee River

Blowhole
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downstream from the Lake Manatce
Dam, Manalee County; the Myukl:
River downstream f{rem Myakka River
State Park, Sarasota and Chorletre
Cournties; the Peace River downstream
from the Fiorida State Hirhweyv 550
bridge. De Soto and Charlotte Counties:
Charlotte Hartor north of the Chiorloiie-
l1ee county line, Charlotte Countr:
Caloosahatchee River downstiream {rom
the Florida State Hizhway 31 b'yv"f*
I.ee Counrtv; all U.S territorial witer
adjoining the coast and islands of Lz¢
County; all U.S. termitorinl wolors nd-
joining the coast and slands angd all con-
nected bavs, estuarics, and r.vers from
Gorcon's Pass, near Naples, Collier Coun-
ty, southward to and including White-
water Bay, Monroe County; ali wutors
of Card, Barnes, Dlackwater, Litt'e
Plackvater, Manatee, and Ruttonwood
sounds between Fev Largo. hionroo
Ccunty, and the mainland of Dade Coun-
ty: Biscayne Bay, and all adicining and
connected lakes, rivers, canzls, ¢
waterwayvs from the southern tin of ¥
Biscasme northward to and inclutine
Manule Lake, Dade County; 21l ¢f Lo
Worth, from its northornmost point it-
mediately south of the inte-s¢otion ¢f
U.S. ¥izhway 1 and Diorida State I
way AlA southward Lo its sodihermoe:
point immediately north of the tovn r‘
Bovnten Beach, Palm Beach Couvnty
Loxabatchoe River ord ite heade
Martin 2nd West Palm Beach Counur
thdt section of the intracoasial watery
from the town of Sovalls Point,
County to Jupiter 1nlet, Pulm
County; the entire inland
voler known &s thie Tndian
ils northernmost point immediat-l
of the interzsction c¢f U.S. Hin
and Plorida Siate lugm\as 3, Voot o
County, southward (o its southciny o
point near the town of SC\\'ME:. Poine,
Mertin County, and the entire deiono
section of witer known as the Pan.n.
River and all waterwavs between? the In-
dian and Banana rivers, Drevard Cousivg

thie St. Johms River, including Luie
George, and including Blue Spruws und
Silver Glcn Springs from their pobnt s of

orizin to their confiuences with thic &
Johns River; that section of tte Intra-
coastal Waterway from its confluence
with the St. Marys River on the Georgia-
Florida border to the Florida State Hirh-
way AlA bridge south of Coastal City,
Nassau and Duval Countics.

(b) Pursuant to section 7 of the act, al)
Federal agencies must take such achion
as is necessary to insure that actions
authorized, funded, ar carried ocut by
them do not result in the destruction or
modiflcation of the critical habitat area.

[FR Doc.76-23066 Filed 8-23-7¢:6°45 am)
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