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06-55392

IN THE UNTED STATES COURT OF APPEALS

FOR THE NITH CIRCUIT

RONALD HAYWAR,

Petitiçmer-Appellant,

v.

JOHN MASHALL, Warden,

Respondent-Appellee.

PRELIMINARY STATEMENT

Respondent seeks panel rehearing or rehearing en banc of the Panel's

January 3,2008 opinion. (A. Kozinski, C.J., D. Friedman, JY, and R. Gould, J;

slip opinion attached as Appendix A.)

The Panel's opinion follows a recent line of decisions from this Court that

failed to abide by the mandates of the Anti-terrorism and Effective Death

Penalty Act (AEDP A). See Irons v. Carey, 505 F.3d 846 (9th Cir. 2007); Sass

v. Cal. Bd. of Prison Terms, 461 F.3d 1123 (9th Cir. 2006); Biggs v. Terhune,

334 F.3d 910, (9th Cir. 2003). While AEDPA commands that a reviewing

1. Sitting by designation from the Federal Circuit.
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court may only reverse a state court decision denying habeas corpus relief

where that decision violates clearly established Supreme Court law, these

decisions have extended due process protections to California's life-term

inmates with no basis in clearly established Supreme Court law for doing so,

and imported an evidentiary standard of judicial review that the Supreme Court

has never applied in the parole context. Unlike Irons, Sass, and Biggs, in

which this Court ultimately concluded that the inmate petitioners received

adequate due process, the Panel here found that Hayward was entitled to

habeas corpus relief because the Governor's parole decision violated his due

process rights. Thus, the stakes are great here and the questions presented in

this petition are of the utmost importance to protect the principles of comity

and federalism.

Additionally, this case presents the opportnity for this Court to reconsider

its decision in Rosas v. Nielsen, 428 F.3d 1229 (9th Cir. 2005), that an inmate

challenging a parole decision need not obtain a certificate of appealability.

This decision conflicts with those of several other circuits, and is having a

significant impact on the volume of petitions litigated in this Court, and thus a

profound impact on judicial economy.
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ARGUMNT

I.

THE EN BANe eOURT SHOl.D REeONSIDER WHTHER
eALIFORNA HAS eREATED A LIBERTY INTEREST IN
PAROLE RELEASE.

Due process protections are only implicated if the inmate has a liberty or

property interest with which the State has interfered. Ky. Dep 't of Corr. v.

Thompson, 490 U.S. 454, 460 (1989). And the question of whether state

prisoners enjoy a federally protected liberty interest in parole is a matter of

utmost and primary importance because it implicates the courts' subject-matter

jurisdiction. 28 U.S.C. § 2254 (federal courts have power to consider habeas

corpus claims of state prisoners only in cases where the prisoner is "in custody

in violation of the federal laws or Constitution"). The Panel's opinion followed

a recent line of this Circuit's decisions holding that California's parole statute

has mandatory language that creates a libert interest in parole release entitling

life inmates to federal due process protections. Slip. Ope at 46-47, citing Sass,

461 F.3d at 1127-28; see also Irons, 505 F.3d at 850-51; Biggs, 334 F.3d at

914-15. Rehearing en banc should be granted because, first, this Court's

application of the mandatory-language analysis set forth in Greenholtz v.

Inmates of Nebraska Penal & Correctional Complex, 442 U.S. 1, 7 (1979) is in
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conflict with Sandin v. Conner, 515 U.S. 472 (1995), which abandoned the

mandatory-language analysis. And second, if the Court maintains that the

Greenholtz mandatory-language test controls the question, this Court's prior

holdings fail to give proper consideration to the California Supreme Court's

interpretation of the State's parole scheme.Y

A. The Supreme eourt Abrogated the Mandatory-Language Test

Employed by This eourt.

In determining whether a libert interest in parole exists, this Court has

applied the mandatory-language analysis set forth in Greenholtz. Slip op. at

46-47; Sass, 461 F.3d at 1127; Irons, 505 F.3d at 850-51; Biggs, 334 F.3d at

914-15; McQuillion v. Duncan, 306 F.3d 895,902-03 (9th Cir. 2002). Under

the Greenholtz analysis, a state may create a liberty interest in parole if the

statutory language mandates release upon the inmate meeting certain

substantive predicates, thereby creating an expectation of release. Greenh0 ltz,

442 U.S. at 7; Bd. of Pardons v. Allen, 482 U.S. 369, 377-78 (1987); see also

Hewitt v. Helms, 459 U.S. 460, 472 (1983), overruled in part by Sandin, 515

U.S. 472.

2. Respondent raised these arguments in the district court. (CR 16, 17, 19.)
At the time of briefing in this case, petitions for rehearing were pending in Sass
and thus Respondent simply preserved the argument. (Answer .Br. at 16.)
Hayward responded to the argument in his Reply Brief. (Reply Br. at 3-4.)
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The Greenholtz/Hewitt analysis was the standard for all prisoner-related

actions until the Supreme Court decided Sandin v. Conner in 1995. In Sandin,

the Supreme Court criticized the mandatory language analysis that originated

with Greenholtz and Hewitt, noting that it was "somewhat mechanical" and

failed to consider the nature of the loss suffered by the prisoner. Sandin, 515

U.S. at 479-80, 482-83. The Court therefore announced that it would abandon

the failed mandatory-language approach, and focus instead on the nature of the

interest at stake. Under this new approach, constitutional protection is

"generally limited to freedom from restraint which. . . imposes atyical and

significant hardship on the inmate in relation to the ordinary incidents of prison

life." Id. at 484.

This Court has rejected the Sandin analysis in the parole context, limiting

its applicability to cases involving internal prison disciplinary regulations.

McQuillion, 306 F.3d at 903. But the Supreme Court has never prescribed this

same limitation, and Respondent maintains that the "atypical and significant

hardship" standard is the controlling standard to analyze whether a state

prisoner has a liberty interest in parole release. In fact, after McQuillion, the

Supreme Court reiterated that Sandin "abrogated the methodology of parsing

the language of particular regulations." Wilkinson v. Austin, 545 U.S. 209, 222
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(2005) (Austin) (focusing on the nature of 
the deprivation caused by a transfer

to a "Supermax" prison).

Respondent acknowledges that Sandin and Austin addressed prison

confinement issues rather than parole release decisions, but both this Court and

the Supreme Court have considered Sandin in contexts analogous to parole

release. Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 280 (1998)

(applying both Greenholtz and Sandin to find no libert interest in the

clemency review procedures of Ohio's governor); Jacks v. Crabtree, 114 F.3d

983, 986 nA (9th Cir. 1997) (in rejecting the prisoners' contention that the

statute created a liberty interest in the sentence reduction, this Court appeared

to consider both Greenh 0 ltz and Sandin: "(n)ot only is (the statute) written in

nonmandatory language, but denial of the one-year reduction doesn't 'impose()

atypical and significant hardship on the inmate in relation to the ordinary

incidents of prison life.' (Sandin). In fact, denial merely means that the inmate

will have to serve out his sentence as expected. ") (internal citation omitted).

Moreover, the First, Third, Fourth, and Eighth Circuits have applied

Sandin to various tyes of release decisions including parole determinations.

See Hamm v. Latessa, 72 F.3d 947,954 (1st Cir. 1995) (commenting that since

Sandin "the tectonic plates have shifted" and explicitly holding that the Sandin
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analysis applies to cases involving state prisoners' challenges to parole

decisions); Kitchen v. Upshaw, 286 F.3d 179, 185-87 (4th Cir. 2002) (work

release); Asquinth v. Department of Corrections; 186 F.3d 407,412 (3rd Cir.

1999) (community release); Callendar v. Sioux City Residential Treatment

Facility, 88 F.3d 666, 669-70 (8th Cir. 1996) (work release); Dominique v.

Weld, 73 F.3d 1156 (1st Cir. 1996) (work release).lI

Applying the Sandin test to this case, the Governor's denial of parole to

Hayward, an inmate serving a life-maximum sentence, does not implicate a

federal liberty interest because continued confinement under an indeterminate

life sentence does not impose an "atypical or sigiiificant hardship" that invokes

the protections of the Due Process Clause. See Sandin, 515 U.S. at 485. A

parole denial does not alter an inmate's sentence, impose a new condition of

confinement, or otherwise restrict an inmate's libert. Instead, he continues

serving his validly imposed life sentence until his next parole consideration

hearing.

Hayward interprets Sandin differently. He asserts that if Sandin were

applied to parole, the question would be "whether the absence of parole

3. These conditional-release programs, much like traditional parole, go
significantly beyond a prison's internal prison disciplinary procedures and
implicate prisoners' interests or expectations in being permitted to work or live
outside the prison walls.
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imposes an atypical and significant departre in the ordinary course of the

statutory parole scheme." (Reply Br. at 4, emphasis omitted.) Hayward's

position ignores two significant facts. First, Hayward is serving a life sentence

with the possibility of parole. The presumption is that he will serve his

maximum sentence - life - unless he is found suitable for early release. In

California, life inmates have no right to a term less than the life maximum; In

re Dannenberg, 34 CaL. 4th 1061, 1097 (2005) (citing In re Wingo, 14 CaL. 3d

169, 182-83 (1975) (noting the fundamental principle in California that every

indeterminate sentence is for the statutory maximum unless the parole authority

fixes a shorter term)). Thus, the denial of parole "merely means that the inmate

will have to serve out his sentence as expected." See Jacks, 114 F.3d at 986

nA.

Second, Hayward's position ignores the fundamental principle behind

Sandin and the Supreme Court's due process jurisprudence, that a liberty

interest arises only when the inmate suffers some kind of significant

deprivation of his freedom. See Sandin, 515 U.S. at 480-84,497-98 (Breyer, J.

dissenting) (noting difference between propert interests, which derive from an

entitlement created under local law, and liberty interests, which arise when the

government interferes with a person's freedom from restraint). Hayward's
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lawful conviction has extinguished his liberty interest in his freedom from

restraint (Greenholtz, 472 U.S. at 11), thus the continuation of his restraint does

not create a libert interest under Sandin.

Because this Court's application of the mandatory-language test to

determine that California life inmates have a liberty interest in parole is

contrary to Supreme Court precedent and conflicts with circuit precedent in this

Court and other circuits, rehearing en banc should be granted.

B. Even if the Mandatory-Language Analysis Applies, This eourt
Should Reconsider Prior Holdings to Give Appropriate
eonsideration to the ealifornia Supreme eourts Interpretation of
its Parole Scheme.

Under the Greenholtz analysis, a convicted person does not have a

federally protected libert interest in parole release unless the state creates such

an interest in parole through the "unique structure and language" of its parole

statutes. Greenholtz, 442 U.S. at 7, 12. In In re Dannenberg, the California

Supreme Court concluded that the release-date directives in California Penal

Code section 3041 are not mandatory because they do not apply unless and

until the Board finds the inmate suitable for parole. In re Dannenberg, 34 CaL.

4th 1061, 1080-81, 1084-87 (2005). The Californa Supreme Cour's

conclusion that the statutory language of section 3041 is not mandatory and

that a suitability finding under the Board's regulations is required before there

10



is any expectation in a parole release date demonstrates that California's parole

scheme does not give rise to a federally protected liberty interest in a finding of

parole suitability. Greenholtz, 442 U.S. at 11-12; Bd. of Pardons v. Allen, 482

U.S. at 371.

Further, by focusing entirely on the statutory language, this Court has

failed to address the integral role of the State regulations În the parole process.

See Sass, 461 F.3d at 1127-28. The regulations reflect the two-step parole

process that was recently clarified in Dannenberg and specify that the Board

"shall first determine whether the life prisoner is suitable for release on parole."

CaL. Code Regs. tit. 15, § 2402(a). Significant for purposes of determining

whether a libert interest is created under the mandatory-language analysis, the

regulations also direct that "(r)egardless of the length of time served, a life

prisoner shall be found unsuitable for and denied parole ifin the judgment of

the panel, the prisoner wil pose an unreasonable risk of danger to society if

released from prison." CaL. Code Regs. tit. 15, § 2402(b ) (emphasis added).

The negative inference of the regulations does not create a liberty interest.

Allen, 482 U.S. at 378 n.l0.

Because the Panel failed to consider the integral role of the regulations in

determining whether California has created a liberty interest in parole release,

11



and because the regulations demonstrate that California parole officials are not

guided by explicitly mandatory language that requires parole release once

certain findings are made, the Panel's decision should be reconsidered.

II.

THE PANEL'S APPLieATION OF THE SOME-
EVIDENeE STANDAR TO PAROLE DEeISIONS is
eLEAR Y eONTRAY TO SUPREME eOURT AN
eIReUlT eOURT AUTHORITY.

AEDP A does not permit this Court to overtrn a state decision as contrary

to federal constitutional law unless the federal law is "as determined by the

Supreme Court of the United States." 28 U.S.C. § 2254(d)(l). That phrase

demonstrates that the only applicable law in the AEDP A context is that of the

Supreme Court and not that of federal circuit courts. Indeed, the Supreme

Court clarified any confusion in Carey v. Musladin, _U.S._, 127 S. Ct. 649

(2006), that for federal habeas purposes "federal 
law" refers only to the

holdings of the Supreme Court. Id. at 653; see also Crater v. Galaza, 491 F.3d

1119, 1122-23, 1126 and n.8 (9th Cir. 2007) (citing Mus ladin, this Court

acknowledged that decisions by courts other than the Supreme Court are "non-

dispositive" under § 2254(d)(l)).

Nonetheless, the Panel here followed a recent line of ths Cour's holdings

and recent California appellate court decisions to find that the Governor

12



violated Hayward's due process rights because there was not some evidence in

the record demonstrating that Hayward's release would unreasonably endanger

public safety. Slip op. at 48-57. The Panel's decision clearly contravenes

Supreme Court authority.

No Supreme Court case holds that the some-evidence test applies to parole

determnations. Two Supreme Court cases, however, indicate the opposite.

See Greenholtz, 442 U.S. at 1; Austin, 545 U.S. at 209. In Greenholtz, the

Court specifically held that "nothing in the due process clause. . . requires the

Parole Board to specify the particular 'evidence' in the inmate's file or at his

interview on which it rests the discretionary determination that an inmate is not

ready for conditional release." Greenholtz, 442 U.S. at 15. The Court

explained that parole decisions are "necessarily subjective;" thus, "to require

the parole authority to provide a summary of the evidence would (incorrectly)

tend to convert the process into an adversary proceeding and to equate the

parole-release determination with a guilt determination." Id. at 15-16. Thus, in

Greenholtz, the Supreme Court expressly rejected the argument that due

process requires a parole decision to be supported by any specific quantum of

evidence. Id.

13



In Austin, the Supreme Court confirmed the distinction between the due

process requirements for the revocation of good time credits through prison

disciplinary proceedings and those for requirements for parole proceedings.

Austin, 545 U.S. at 228-29. There, the Court held that a prison transfer

decision is more like a parole decision than a revocation of good-time credits,

and therefore only requires the "nonadversary procedures set forth in

Greenholtz," not the "more formal adversary-type procedures" set forth in Wolf

v. McDonnell, 518 U.S. 539 (1974). Id.

Thus, the Supreme Court continued to maintain the distinction between

prison disciplinary and parole decisions. Prison disciplinary decisions are

retrospective, looking at whether the inmate has misbehaved. Parole is

prospective, looking to whether the inmate, if no longer confined, is likely to

misbehave in the future. Retrospective decisions must be based on evidence,

while prospective decisions require discretion, judgment, and experience. As

the Supreme Court has said, parole decisions are "necessarily subjective in part

and predictive in part." Greenholtz, 442 U.S. at 13.

The only clearly established Supreme Court authority describing the

process due when there is a federal libert interest in parole simply requires

that the inmate be given an opportnity to be heard and be advised of the

14



reasons he was not found suitable for parole. Greenholtz, 442 U.S. at 16. The

Supreme Court has specifically indicated that these two protections, with .

nothing more, satisfy the Constitution. Id. Thus, the Panel's application of the

some-evidence test was improper under AEDP A because it was based on

circuit court and state appellate court authority and contradicted Supreme Court

authority.

The Panel's decision also contradicts the Supreme Court's recent holdings

that under AEDPA, a reviewing court may not transfer a legal test from one

factual scenario to another and call it "clearly established federal law. "

Musladin, 127 S. Ct. at 654; Schriro v. Landrigan, _ U.S. _, 127 S. Ct. 1933

(2007). These recent Supreme Court opinion clarify why it is error for this

Court to apply the some-evidence test to parole matters. The some-evidence

test was derived from Superintendent v. Hill, 472 U.S. 445 (1985), a case

addressing the process due in prison disciplinary proceedings, reasoning that a

parole denial and a disciplinary conviction "both directly affect the duration of

the prison term." Sass, 461 F.3d at 1128. However, this reasoning is

irreconcilable with the reasoning of Musladin and Landrigan

Recent decisions of this Court also emphasize that there can be no clearly

established federal law where the Supreme Court has never addressed a

15



particular issue or applied a certain test to a specific type of proceeding.

Plumlee v. Masto, _ F.3d _, No. 04-15101 (9th Cir. Jan. 17,2008) ("(w)hat

matters are the holdings of the Supreme Court, not the holdings of lower

federal courts"); Foote v. Del Papa, 492 F.3d 1026, 1029-30 (9th Cir. 2007)

(affirming district court's denial of petition alleging ineffective assistance of

appellate counsel based on an alleged conflict of interest because no Supreme

Court case has held that such an irreconcilable conflict violates the Sixth

Amendment; where state court ruled on an "open question" in the Supreme

Court's jurisprudence, that ruling is not contrary to, or an unreasonable

application of, federal law under AEDPA); Nguyen v. Garcia, 477 F.3d 716,

718, 727 (9th Cir. 2007) (holding that state court's decision finding

Wainwright v. Greenfeld, 474 U.S. 284 (1986) did not apply to a state court

competency hearing was not contrary to clearly established federal law because

Supreme Court had not held that Wainwright applied to competency hearings).

In addition, the Supreme Court has acknowledged the tension between its

decisional law and this Court's AEDPA analysis by remanding two matters for

further consideration in light of Musladin: Patrick v. Smith, 127 S. Ct. 2126

(Mem) (Apr. 30,2007); Knowles v. Mirzayance, 127 S. Ct. 1247 (Mem) (Feb.

20, 2007). As in this case, the opinions in. those matters did not address
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Musladin. Mirzayance v. Knowles, 175 Fed. Appx. 14 (9th Cir. 2006); Smith v.

Mitchell, 437 F.3d 884 (9th Cir. 2006).

The Supreme Court's recent jurisprudence presents an interpretation of

AEDP A that is irreconcilable with this Court's application of Hill to non-:

disciplinary matters. Therefore, in accordance with the principles outlined in

Musladin, this Court must conclude that no clearly established federal law, as

determined by the Supreme Court, supports any relief under AEDP A.

Panel rehearing or rehearing en banc is necessary to correct the Panel's

improper reliance on circuit court and state appellate court decisions to grant

Hayward relief.

III.

THE EN BANe eOURT SHOULD REeONSIDER THE
eIReUlT'S HOLDING THAT AN INMATE eHALENGING A
PAROLE DEeISION NEED NOT OBTAIN A eERTIFIeATE
OF APPEALABILITY.

The Panel followed this Court's decision in Rosas v. Nielsen, 428

F.3d 1229, in rejecting Respondent's contention that Hayward was required to

obtain a certificate of appealability to appeal the district court's denial of his

habeas corpus petition. Slip Op. at 46 n.6. In light of the contrary opinions

from the majority of other circuits and the burden of additional appeals before
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this Court, Respondent suggests that the Court sitting en banc should

reconsider its holding in Rosas.

Under 28 U.S.C. § 2253, a petitioner must obtain a certificate of

appealability to appeal the denial of his petition for writ of habeas corpus in the

federal district court where "the detention complained of arises out of process

issued by a State court." 28 U.S.C. § 2253(c)(1)(A); Rosas, 428 F.3d at 1231.

Relying heavily on White v. Lambert, 370 F.3d 1002 (9th Cir. 2004), this Court

held that a habeas corpus challenge to an administrative parole release decision

is an attack on the "execution" of the sentence rather than an attack on the

"detention arising out of a state court process." Rosas, 428 F.3d at 1232. In

White, the inmate challenged Washington officials' decision to transfer him to

another prison. Id. This Court concluded that such a complaint did not arise in

the state courts and thus no certificate of appealability was required. White, at

1012-13. White is not dispositive in a parole case, however.

In contrast to a prison transfer decision, which arguably is separate from

the detention imposed by the state court as held in White, the denial of parole

release results in the inmate continuing to serve the sentence imposed by the

state court. A habeas challenge to a parole decision is therefore an attack on

the detention imposed by the state court. See In re Roberts, 26 CaL. 4th 575,

18



586-87 (2005) (finding that a petition challenging a parole decision is

analogous to a challenge to the sentence itself).

This Court's position is in conflict with the Third, Fifth, Sixth, Tenth,

Eleventh, and District of Columbia Circuits, which have all concluded that a

certificate of appealability is required in similar circumstances. See Medberry

v. Crosby, 351 F.3d 1049 (1Ith Cir. 2003) (holding that a certificate is

necessary); Madley v. us. Parole Comm., 278 F.3d 1306, 1310 (D.C. Cir.

2002) (holding that a certificate is required where the original detention arises

from state court process even if later decision denying parole is subject of

petition); Greene v. Tennessee Dep 't ofCorrs., 265 F.3d 369 (6th Cir. 2001);

Coady v. Vaughn, 251 F.3d 480 (3rd Cir. 2001) 
(denial of parole is a challenge

to inmate's "continued detention" and therefore requires certificate); accord;

Montez v. McKenna, 208 F.3d 862 (10th Cir. 2000); Stringer v. Williams, 161

F.3d 259 (5th Cir. 1998).

In White, this Court relied heavily on the Seventh Circuit's interpretation

of § 2253. White, 370 F.3d at 1012 citing Walker v. O'Brien, 216 F.3d 626,

637,638 (7th Cir. 2000) (holding that the "source" of the detention controls the

issue of the necessity for a certificate)). But Walker was criticized even within

in its own circuit and should be given little weight in light of the overwhelming
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contrary authority. Walker, 216 F.3d at 643 (Easterbrook, J. dissenting);

Moffat v. Broyles, 288 F.3d 978, 980 (7th Cir. 2002) (noting that the conflicting

authority and disapproval of Walker's reasoning by several other circuits

"poses the question whether this circuit should continue to walk a lonely

path. "); but see Anderson v. Benik, 471 F .3d 811 (7th Cir. 2007) (finding no

reason to deviate from Walker).

As the majority of circuits have concluded, the certificate of appealability

should be required to appeal the denial of a petition challenging a parole denial

because the decision "originates" or "springs" from a state court. Madley,278

F.3d at 1310; Coady, 251 F.3d at 486. Because the certificate of appealability

requirement is a rule of national applicability, rehearing en banc should be

granted to secure uniformity of decisions. Fed. R. App. P. 35(b)(1)(B).

Furthermore, this Court's holding in Rosas should be reconsidered in light

of the resulting burden on this Court. Before Rosas, fewer than a dozen

appeals challenging California parole decisions were filed in this Court

annually. Since then, however, the number has increased over ten-fold. In the

six months following the 2005 Rosas decision, approximately eighty appeals

were filed in this Court. The following fiscal year -- from July 2006 to June

2007 -- this Court accepted over 100 appeals regarding California parole
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decisions. Based on statistics for the first half of this fiscal year, it is

anticipated that nearly 150 new appeals will be filed by June 2008.11 At least

134 parole appeals are currently before this Court, creating a significant burden

on this Court and on the State's limited resources. (Appendix B.)

Because the Rosas decision conflicts with the majority of other circuits on

an issue of nationwide application, and because of the significant burden

caused by the lack of the gatekeeping function of28 U.S.C. § 2253, rehearing

en banc should be granted to reconsider this Court's holding in Rosas.

4. These numbers are based on the Attorney General's case-load statistics.
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eONeLUSION

Respondent respectfully requests a Panel rehearing or rehearing en banc of

these issues.

Dated: January 17, 2008

Respectfully submitted,

EDMUD G. BROWN JR.
Attorney General of the State of California
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Chief Assistant Attorney General
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