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SIGNED.

Dated: June 09, 2005

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re

Chapter 7

SOUTHWEST SUPERMARKETS, LLC,

Debtor.

)
)
)
)
)
)
)
)
)

DANIEL P. COLLINS, Trustee for the
Bankruptcy Estate of SOUTHWEST
SUPERMARKETS, L.L.C.; SOUTHWES
HOLDINGS, L.L.C.,

Plaintiffs,
NDUM DECISION RE
UAL DEFENDANTS’
OTIONS TO DISMISS

V.

KOHLBERG AND COMPA

individual defendant did nothing more than join in the
Opinion applies to the individual defendant.! Due to the uncertainty
due within 10 da§/after notice of this decision, pursuant to Bankruptcy Rule 7012(a), or within
such ti stipulated by the Plaintiff.

Motion to Dismiss Pursuant to Rule 9(b)

1This includes defendants James D. Pack and Michael S. Geele. Defendant Kromer has
answered and moved for summary judgment, which is set for hearing on August 11, 2005.
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Certain individual defendants? have in addition moved to dismiss pursuant to

F.R.Civ.P. Rule 9(b), for failure to plead fraud with particularity.

First, it is doubtful that Rule 9(b) applies to fraudulent transfer claims. Many
aspects of scienter are necessary elements of classic fraud, and yet there is no scienter element
to a constructive fraudulent transfer. The Arizona law cited by these Defendants are
constructive fraudulent transfer cases, and they merely hold that the elements of constructive
fraudulent transfer must be pled, without applying Rule 9(b)’s particularity standard.?

An actual fraudulent transfer claim hinges entirely on the transferor’s intent.

This intent may not be fraudulent, however, as it may instgdgAse an intept¥p hinder or delay

evparticularity rule are not present when the fraud
alleged is that of s A party to the action, and it has been held that in such a

case the c Tefraye or mistake need not be pleaded by the plaintiff with any

g

N——
2Beaith bert, Gentles, Sielaff, Vannatta, Vigil, Gioia and Williams.

3Ferguson v. Roberts, 64 Ariz. 357, 360, 170 P.2d 855, 857 (1946); Union Bank v. Pfeffer, 18
Ariz. App. 368, 389-90, 502 P.2d 535, 538-39 (1972). Accord, Smith v. Arthur Anderson, 175
F.Supp.2d 1180, 1201 (D.Ariz. 2001).

“National Council on Compensation Insurance Inc. v. Caro & Graifman, 259 F.Supp.2d 172,
179, citing Atlanta Shipping Corp. v. Chemical Bank, 818 F.2d 240, 251 (2d Cir. 1987).
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special degree of particularity.” Here the fundamental transfers were committed by the
Debtors, who are not parties.

Here, even if Rule 9(b) applies, the factual circumstances constituting the badges
of fraud from which the requisite mental state may be inferred are pled with sufficient
particularity.

The motion to dismiss does not really argue that the circumstances constituting
the fraud lack sufficient particularity, but rather the essence of the individual Defendants’
argument is that the complaint fails to allege what particular role each individual Defendant is

alleged to have played in those circumstances. Rather than a Rule 9(b) motion, however, such

hey can reasonably to expected to respond

ith respect to those particular transfers, if that is their

directors. They suggest that titles such as “President” were illusory and implied no fiduciary

S5A Wright & Miller, Federal Practice and Procedure Civil 3d § 1297, at 181-82 (2004).
Accord, Smith v. Arthur Anderson, supra.
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duties.

The complaint, however, adequately asserts claims for breach of fiduciary duties.
It alleges that the individual defendants were “mangers, officers and/or directors” of Southwest
Holdings and Southwest Supermarkets (Second Amended Complaint §{ 15 & 18), that these
directors, officers and managers owed a fiduciary duty to Southwest Supermarkets and to its
creditors (Complaint § 77), and that they breached these fiduciary duties by failing to obtain
repayment of the tax overpayment (Complaint  78), by allowing or causing the Pack buyout
(Complaint § 127), by wrongfully prolonging Southwests’ existence for their own benefit and at

the expense of its creditors (Complaint 1 134 & 138), and by misusing the company and its

funds to the preference of themselves through managementfees, salartss, Senefits and the like

defensively, however, not a failure to state 3

The individual defendan

Copy of the foregg
this 9™ day of June

Curt W. Clausen, Esq.

Lucia, Stark, Williamson, L.L.P.

2700 North Central Avenue, Suite 1400
Phoenix, AZ 85004-1133

Counsel for Plaintiff Trustee
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Richard M. Lorenzen, Esq.

Charles A. Blanchard, Esq.

Perkins Coie Brown & Bain P.A.

2901 North Central Avenue, Suite 2000

Phoenix, AZ 85012-2788

Counsel for Defendants Kohlberg and Company, et al.

Leslie G. Fagen, Esq.

Robert N. Kravitz, Esqg.

Paul, Weiss, Rifkind, Wharton & Garrison LLP

1285 Avenue of the Americas

New York, NY 10019-6064

Counsel for Defendants Kohlberg and Company, et al.

Michael R. Scheurich, Esq.
Robert A. Shull, Esq.
Mariscal, Weeks, Mclintyre & Friedlander, P.A.
2901 N. Central Avenue, Suite 200

Phoenix, AZ 85012-2705

Attorneys for Defendants Edmond Beaith, Harold
Erich Sielaff, Louis Vannatta, Andrew M. Vigil

Ronald W. Meyer, Esqg.

One Columbus Plaza

3636 North Central Avenue, Suite 700
Phoenix, AZ 85012

Attorney for Defendant Bruce Kromer

Richard A. Segal, Esq.
Gust Rosenfeld P.L.C.
201 East Washington, Suite 80
Phoenix, AZ 85004-2

Doug Tobler, Esq
Hammond & Tob

s/Pat Denk—~\
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