
National Credit Union Administration – Change 1 to the May 

2008 edition of the Regulations

The National Credit Union Administration is updating the May 2008 edition of its regu-
lations by including all recent final rules through November 20, 2008.  Persons with a 
hard copy of the May 2008 edition can update their copy using the chart below, which 
lists the loose leaf pages that replace pages in the May 2008 edition.  This update also 
includes a new table of contents, which reflects all updates in this edition and identi-
fies reserved portions of the regulations.  A complete, updated electronic edition is also 
located on the agency website (www.ncua.gov).  
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§ 701.1 Federal credit union 
chartering, field of membership 
modifications, and conversions.

National Credit Union Administration policies 
concerning chartering, field of membership modifications, 
and conversions are set forth in Interpretive Ruling 
and Policy Statement 03–1, Chartering and Field of 
Membership Manual (IRPS 03 – 1), as amended by IRPS 
06-1. Copies may be obtained on NCUA’s website, http://
www.ncua.gov, or by contacting NCUA at the addresses 
found in §790.2(c) of this chapter.

§ 701.2  Federal Credit Union Bylaws

(a)  Federal credit unions must operate in accordance with 
their approved bylaws.  The Federal Credit Union Bylaws 
are hereby published as Appendix A to Part 701 pursuant 
to 5 U.S.C. 552(a)(1) and accompanying regulations.  
Federal credit unions may adopt amendments to their 
bylaws as provided in the Bylaws, with the approval of 
the Board.  

(b) Copies of the Federal Credit Union Bylaws may 
be obtained at www.ncua.gov or by request addressed 
to ogcmail@ncua.gov or National Credit Union 
Administration, 1775 Duke Street, Alexandria, VA 
22314.

(c) The National Credit Union Administration may issue 
revisions or amendments of the Federal Credit Union 
Bylaws from time to time.  An historic file of amendments 
or revisions is maintained and made available for inspection 
at the National Credit Union Administration, 1775 Duke 
Street, Alexandria, VA 22314.

§ 701.3  Member inspection of credit 
union books, records, and minutes.  

(a)   Member inspection rights.  A group of members of 
a federal credit union has the right, upon submission of a 
petition to the credit union as described in paragraph (b) of 
this section, to inspect and copy nonconfidential portions 
of the credit union’s:

(1)  Accounting books and records; and
(2)  Minutes of the proceedings of the credit union’s 

members, board of directors, and committees of directors.
(b)  Petition for inspection.  The petition must describe 

the particular records to be inspected and state a proper 
purpose for the inspection, that is, a purpose related to 
the protection of the members’ financial interests in the 
credit union.  The petition must state that the petitioners 
as a whole, or certain named petitioners, agree to pay the 

direct and reasonable costs associated with search and 
duplication of requested material.  The petition must also 
state that the inspection is not desired for any purpose 
other than the stated purpose; that the members signing 
the petition will not sell or offer for sale any information 
obtained from the credit union; and that the members 
signing the petition have not within five years preceding 
the signature date sold or offered for sale any information 
acquired from the credit union or aided or abetted any 
person in procuring any information from the credit 
union for purposes of sale.  The petition must name one 
member, and one alternate member, who will represent the 
petitioners on issues such as inspection procedures, costs, 
and potential disputes.  At least one percent of the credit 
union’s members, with a minimum of 20 members and a 
maximum of 500 members, must sign the petition.  Each 
member who signs the petition must have been a member 
of the credit union for at least 180 days at the time the 
petitioners submit the petition to the credit union.

(c)  Inspection procedures.
(1)  A federal credit union must respond to petitioners 

within 14 days of receiving a petition.  In its response, 
a credit union must inform petitioners either that it will 
provide inspection of the requested material and, if so, 
when, or, if a credit union is going to withhold all or part 
of the requested material, it must inform petitioners what 
part of the requested material it intends to withhold and 
the reasons for withholding the requested material.  As 
soon as possible after receiving a petition, a credit union 
must schedule inspection and copying of nonconfidential 
requested material it determines petitioners may inspect 
and copy.

(2)  Inspection may be made in person or by agent or 
attorney and at any reasonable time or times.  The credit 
union may, at its option, skip inspection and deliver copies 
of requested documents directly to the petitioners.  Member 
inspection rights under this section are in addition to any 
other member inspection rights afforded by the credit 
union’s charter or bylaws or other federal law or federal 
regulation.

(3)  If the credit union denies inspection because the 
petitioners have failed to obtain the minimum number 
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of valid signatures, the credit union must inform the 
petitioners which signatures were not valid and why.

(d)  Confidential books, records, and minutes.  Members 
do not have the right to inspect any portion of the books, 
records, or minutes of a federal credit union if:

(1)  Federal law or regulation prohibits disclosure of that 
portion;

(2)  The publication of that portion could cause the credit 
union predictable and substantial financial harm; 

(3)  That portion contains nonpublic personal information 
as defined in §716.3 of this part; or

(4)  That portion contains information about credit union 
employees or officials the disclosure of which would 
constitute a clearly unwarranted invasion of personal 
privacy.

(e)  Costs.  A federal credit union may charge petitioners 
the direct and reasonable costs associated with search and 
duplication.  The credit union may not charge for other 
costs, including indirect costs or attorney’s fees.

(f)  Dispute resolution.
(1)  In the event of a dispute between a federal credit 

union and its members concerning a petition for inspection 
or the associated costs, either party may submit the dispute 
to the regional director.  The regional director, after 
obtaining the views of both parties, will direct the credit 
union either to withhold the disputed materials or to make 
them available for member inspection and copying.  The 
regional director may place conditions upon release.  The 
decision of the regional director is a final agency decision 
and is not appealable to the Board.

(2)  The regional director has the discretion to refer any 
dispute to the credit union’s supervisory committee for 
review and resolution.  If petitioners are not satisfied with 
the supervisory committee’s response, they may resubmit 
the dispute to the regional director.

§§ 701.4–701.5 [Reserved]

§ 701.6 Fees paid by federal credit 
unions.

(a) Basis for assessment.  Each calendar year or as 
otherwise directed by the Board, each Federal credit 
union shall pay to the Administration for the current 
National Credit Union Administration fiscal year (January 
1 to December 31) an operating fee in accordance with 
a schedule as fixed from time to time by the National 
Credit Union Administration Board based on the total 
assets of each Federal credit union as of December 31 of 
the preceding year or as otherwise determined pursuant to 
paragraph (b) of this section.

(b) Coverage.  The operating fee shall be paid by each 

Federal credit union engaged in operations as of January 
1 of each calendar year, except as otherwise provided by 
this paragraph.

(1) New charters.  A newly chartered Federal credit union 
will not pay an operating fee until the year following the 
first full calendar year after the date chartered.

(2) Conversions.  A state chartered credit union that 
converts to Federal charter will pay an operating fee in 
the year following the conversion.  Federal credit unions 
converting to state charter will not receive a refund of the 
operating fee paid to the Administration in the year in 
which the conversion takes place.

(3) Mergers.  A continuing Federal credit union that has 
merged with another credit union will pay an operating fee 
in the following year based on the combined total assets of 
the merged credit union and the continuing Federal credit 
union as of December 31 of the year in which the merger 
took place.  For purposes of this requirement, a purchase 
and assumption transaction wherein the continuing Federal 
credit union purchases all or essentially all of the assets of 
another credit union shall be deemed a merger.  Federal 
credit unions merging with other Federal or state credit 
unions will not receive a refund of the operating fee paid 
to the Administration in the year in which the merger took 
place.

(4) Liquidations.  A Federal credit union placed in 
liquidation will not pay any operating fee after the date 
of liquidation.

(c) Notification.  Each Federal credit union shall be 
notified at least 30 days in advance of the schedule of fees 
to be paid.  A Federal credit union may submit written 
comments to the Board for consideration regarding the 
existing fee schedule.  Any subsequent revision to the 
schedule shall be provided to each Federal credit union at 
least 15 days before payment is due.

(d) Assessment of Administrative Fee and Interest for 
Delinquent Payment.  Each Federal credit union shall pay 
to the Administration an administrative fee, the costs of 
collection, and interest on any delinquent payment of its 
operating fee.  A payment will be considered delinquent if 
it is post-marked later than the date stated in the notice to 
the credit union provided under § 701.6(c).  The National 
Credit Union Administration may waive or abate charges 
or collection of interest if circumstances warrant.

(1) The administrative fee for a delinquent payment 
shall be an amount fixed from time to time by the National 
Credit Union Administration Board and based upon the 
administrative costs of such delinquent payments to the 
Administration in the preceding year.

(2) The costs of collection shall be the actual hours 
expended by Administration personnel multiplied by the 
average hourly salary and benefits costs of such personnel 
as determined by the National Credit Union Administration 
Board.



PART 701 ORGANIZATION AND OPERATIONS OF FEDERAL CREDIT UNIONS § 701.14

701-3MARCH 2009

(3) The interest rate charged on any delinquent payment 
shall be the U.S. Department of the Treasury Tax and 
Loan Rate in effect on the date when the payment is due 
as provided in 31 U.S.C. 3717.

(4) If a credit union makes a combined payment of its 
operating fee and its share insurance deposit as provided 
in § 741.4 of this chapter and such payment is delinquent, 
only one administrative fee will be charged and interest 
will be charged on the total combined payment.

§§ 701.7–701.13 [Reserved]

§ 701.14  Change in official or senior 
executive officer in credit unions that 
are newly chartered or are in troubled 
condition.

(a) Statement of Scope and Purpose.  Section 212 of 
the Federal Credit Union Act (12 U.S.C. 1790a) sets 
forth conditions under which a credit union must notify 
NCUA in writing of any proposed changes in its board of 
directors, committee members or senior executive staff.  
The regulation only applies in cases of newly chartered 
credit unions and credit unions in troubled condition.

(b) Definitions.  For the purposes of this section:
(1) ‘‘Committee member’’ means any individual who 

serves as an official of the credit union in the capacity 
of a credit committee member or supervisory committee 
member.

(2) ‘‘Senior executive officer’’ means a credit union’s 
chief executive officer (typically this individual holds the 
title of president or treasurer/manager), any assistant chief 
executive officer (e.g., any assistant president, any vice 
president or any assistant treasurer/manager) and the chief 
financial officer (controller).  The term ‘‘senior executive 
officer’’ also includes employees of an entity, such as a 
consulting firm, hired to perform the functions of positions 
covered by the regulation.

(3) Except as provided in paragraph (b)(4) of this section 
for corporate credit unions, ‘‘troubled condition’’ means 
any insured credit union that has one or a combination of 
the following conditions:

(i) Has been assigned
(A) A 4 or 5 CAMEL composite rating by the NCUA in 

the case of a federal credit union, or
(B) An equivalent 4 or 5 CAMEL composite rating by 

the state supervisor in the case of a federally insured, 
state-chartered credit union, or

(C) A 4 or 5 CAMEL composite rating by NCUA based 
on core workpapers received from the state supervisor in 
the case of a federally insured, state-chartered credit union 
in a state that does not use the CAMEL system.  In this 

case, the state supervisor will be notified in writing by the 
Regional Director in the Region in which the credit union 
is located that the credit union has been designated by 
NCUA as a troubled institution;

(ii) Has been granted assistance as outlined under 
Sections 208 or 216 of the Federal Credit Union Act.

(4) In the case of a corporate credit union, ‘‘troubled 
condition’’ means any insured corporate credit union that 
has one or a combination of the following conditions:

(i) Has been assigned
(A) A 4 or 5 Corporate Risk Information System (CRIS) 

rating by NCUA in either the Financial Risk or Risk 
Management composites, in the case of a federal corporate 
credit union, or 

(B) An equivalent 4 or 5 CRIS rating in either the 
Financial Risk or Risk Management composites by 
the state supervisor in the case of a federally insured, 
state-chartered corporate credit union in a state that has 
adopted the CRIS system, or an equivalent 4 or 5 CAMEL 
composite rating by the state supervisor in the case of a 
federally insured, state-chartered corporate credit union in 
a state that uses the CAMEL system, or

(C) A 4 or 5 CRIS rating in either the Financial Risk or 
Risk Management composites by NCUA based on core 
work papers received from the state supervisor in the case 
of a federally insured, state-chartered credit union in a 
state that does not use either the CRIS or CAMEL system.  
In this case, the state supervisor will be notified in writing 
by the Director of the Office of Corporate Credit Unions 
that the corporate credit union has been designated by 
NCUA as a troubled institution;

(ii) has been granted assistance as outlined under 
Sections 208 or 216 of the Federal Credit Union Act.

(c) Procedures for Notice of Proposed Change in 
Official or Senior Executive Officer—(1) Prior Notice 
Requirement.  An insured credit union must give NCUA 
written notice at least 30 days before the effective date 
of any addition or replacement of a member of the board 
of directors or committee member or the employment or 
change in responsibilities of any individual to a position of 
senior executive officer if:

(i) The credit union has been chartered for less than two 
years; or

(ii) The credit union meets the definition of troubled 
condition in paragraph (b)(3) or (4) of this section.

(2) Waiver of Prior Notice—(i) Waiver requests.  Parties 
may petition the appropriate Regional Director for a 
waiver of the prior notice required under this section.  
Waiver may be granted if it is found that delay could harm 
the credit union or the public interest.

(ii) Automatic waiver.  In the case of the election 
of a new member of the board of directors or credit 
committee member at a meeting of the members of a 
federally insured credit union, the prior 30-day notice is 
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automatically waived and the individual may immediately 
begin serving, provided that a complete notice is filed 
with the appropriate Regional Director within 48 hours of 
the election.  If NCUA disapproves a director or credit 
committee member, the board of directors of the credit 
union may appoint its own alternate, to serve until the next 
annual meeting, contingent on NCUA approval.

(iii) Effect on disapproval authority.  A waiver does 
not affect the authority of NCUA to issue a Notice of 
Disapproval within 30 days of the waiver or within 30 
days of any subsequent required notice.

(3) Filing procedures—(i) Where to file.  Notices will 
be filed with the appropriate Regional Director or, in the 
case of a corporate credit union, with the Director of the 
Office of Corporate Credit Unions.  All references to 
Regional Director will, for corporate credit unions, mean 
the Director of Office of Corporate Credit Unions.  State-
chartered federally insured credit unions will also file a 
copy of the notice with their state supervisor.

(ii) Contents. The notice must contain information about 
the competence, experience, character, or integrity of the 
individual on whose behalf the notice is submitted.  The 
Regional Director or his or her designee may require 
additional information. The information submitted 
must include the identity, personal history, business 
background, and experience of the individual, including 
material business activities and affiliations during the past 
five years, and a description of any material pending legal 
or administrative proceedings in which the individual is 
a party and any criminal indictment or conviction of the 
individual by a state or federal court.  Each individual on 
whose behalf the notice is filed must attest to the validity 
of the information filed.  At the option of the individual, 
the information may be forwarded to the Regional Director 
by the individual; however, in such cases, the credit union 
must file a notice to that effect.

(iii) Processing.  Within ten calendar days after receiving 
the notice, the Regional Director will inform the credit 
union either that the notice is complete or that additional, 
specified information is needed and must be submitted 
within 30 calendar days.  If the initial notice is complete, 
the Regional Director will issue a written decision of 
approval or disapproval to the individual and the credit 
union within 30 calendar days of receipt of the notice.  If 
the initial notice is not complete, the Regional Director 
will issue a written decision within 30 calendar days of 
receipt of the original notice plus the amount of time the 
credit union takes to provide the requested additional 
information.  If the additional information is not submitted 
within 30 calendar days of the Regional Director’s request, 
the Regional Director may either disapprove the proposed 
individual or review the notice based on the information 
provided.  If the credit union and the individual have 
submitted all requested information and the Regional 

Director has not issued a written decision within the 
applicable time period, the individual is approved.

(d) Commencement of Service.  A proposed director, 
committee member, or senior executive officer may begin 
service after the end of the 30-day period or any other 
additional period as provided under paragraph (c)(3)(iii) 
of this section, unless the NCUA disapproves the notice 
before the end of the period.

(e) Notice of Disapproval.  NCUA may disapprove the 
individual’s serving as a director, committee member or 
senior executive officer if it finds that the competence, 
experience, character, or integrity of the individual with 
respect to whom a notice under this section is submitted 
indicates that it would not be in the best interests of the 
members of the credit union or of the public to permit 
the individual to be employed by, or associated with, the 
credit union.  The Notice of Disapproval will advise the 
parties of their rights of appeal pursuant to 12 CFR part 
747 subpart J of NCUA’s Regulations.

§§ 701.15–701.18 [Reserved]

§ 701.19 Benefits for employees of 
federal credit unions.

(a) General authority.  A federal credit union may 
provide employee benefits, including retirement benefits, 
to its employees and officers who are compensated in 
conformance with the Act and the bylaws, individually 
or collectively with other credit unions.  The kind and 
amount of these benefits must be reasonable given the 
federal credit union’s size, financial condition, and the 
duties of the employees.

(b) Plan trustees and custodians.  Where a federal credit 
union is the benefit plan trustee or custodian, the plan 
must be authorized and maintained in accordance with the 
provisions of part 724 of this chapter.  Where the benefit 
plan trustee or custodian is a party other than a federal credit 
union, the benefit plan must be maintained in accordance 
with applicable laws governing employee benefit plans, 
including any applicable rules and regulations issued by 
the Secretary of Labor, the Secretary of the Treasury, or 
any other federal or state authority exercising jurisdiction 
over the plan.

(c) Investment authority.  A federal credit union investing 
to fund an employee benefit plan obligation is not subject 
to the investment limitations of the Act and part 703 or, as 
applicable, part 704, of this chapter and may purchase an 
investment that would otherwise be impermissible if the 
investment is directly related to the federal credit union’s 
obligation or potential obligation under the employee 
benefit plan and the federal credit union holds the 
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investment only for as long as it has an actual or potential 
obligation under the employee benefit plan.

(d) Defined benefit plans.  Under paragraph (c) of 
this section, a federal credit union may invest to fund a 
defined benefit plan if the investment meets the conditions 
provided in that paragraph.  If a federal credit union 
invests to fund a defined benefit plan that is not subject 
to the fiduciary responsibility provisions of part 4 of the 
Employee Retirement Income Security Act of 1974, it 
should diversify its investment portfolio to minimize the 
risk of large losses unless it is clearly prudent not to do so 
under the circumstances.

(e) Liability insurance.  No federal credit union may 
occupy the position of a fiduciary, as defined in the 
Employee Retirement Income Security Act of 1974 and 
the rules and regulations issued by the Secretary of Labor, 
unless it has obtained appropriate liability insurance as 
described and permitted by Section 410(b) of the Employee 
Retirement Income Security Act of 1974.

(f) Definitions.  For this section, defined benefit plan has 
the same meaning as in 29 U.S.C. 1002(35) and employee 
benefit plan has the same meaning as in 29 U.S.C. 
1002(3).

§ 701.20 Suretyship and guaranty.
(a) Scope.  This section authorizes a federal credit union 

to enter into a suretyship or guaranty agreement as an 
incidental powers activity.  This section does not apply 
to the guaranty of public deposits or the assumption of 
liability for member accounts.

(b) Definitions.  A suretyship binds a federal credit union 
with its principal to pay or perform an obligation to a third 
person.  Under a guaranty agreement, a federal credit 
union agrees to satisfy the obligation of the principal only 
if the principal fails to pay or perform.  The principal is 
the person primarily liable, for whose performance of his 
obligation the surety or guarantor has become bound.

(c) Requirements.  The suretyship or guaranty agreement 
must be for the benefit of a principal that is a member and 
is subject to the following conditions:

(1) The federal credit union limits its obligations under 
the agreement to a fixed dollar amount and a specified 
duration;

(2) The federal credit union’s performance under the 
agreement creates an authorized loan that complies 
with the applicable lending regulations, including the 
limitations on loans to one member or associated members 
or officials for purposes of §§ 701.21(c)(5), (d); 723.2 and 
723.8; and

(3) The federal credit union obtains a segregated deposit 
from the member that is sufficient in amount to cover the 
federal credit union’s total potential liability.

(d) Collateral.  A segregated deposit under this section 
includes collateral:

(1) In which the federal credit union has perfected its 
security interest (for example, if the collateral is a printed 
security, the federal credit union must have obtained 
physical control of the security, and, if the collateral is 
a book entry security, the federal credit union must have 
properly recorded its security interest); and

(2) That has a market value, at the close of each business 
day, equal to 100 percent of the federal credit union’s total 
potential liability and is composed of:

(i) Cash;
(ii) Obligations of the United States or its agencies;
(iii) Obligations fully guaranteed by the United States or 

its agencies as to principal and interest; or
(iv) Notes, drafts, or bills of exchange or banker’s 

acceptances that are eligible for rediscount or purchase by 
a Federal Reserve Bank; or

(3) That has a market value equal to 110 percent of 
the federal credit union’s total potential liability and is 
composed of:

(i) Real estate, the value of which is established by a 
signed appraisal or evaluation in accordance with part 722 
of this chapter.  In determining the value of the collateral, 
the federal credit union must factor in the value of any 
existing senior mortgages, liens or other encumbrances 
on the property except those held by the principal to the 
suretyship or guaranty agreement; or

(ii) Marketable securities that the federal credit union 
is authorized to invest in.  The federal credit union must 
ensure that the value of the security is 110 percent of the 
obligation at all times during the term of the agreement.

§ 701.21 Loans to members and lines 
of credit to members.

(a) Statement of scope and purpose.  Section 701.21 
complements the provisions of section 107(5) of the 
Federal Credit Union Act (12 U.S.C. 1757(5)) authorizing 
Federal credit unions to make loans to members and issue 
lines of credit (including credit cards) to members.  Section 
107(5) of the Act contains limitations on matters such as 
loan maturity, rate of interest, security, and prepayment 
penalties.  Section 701.21 interprets and implements those 
provisions.  In addition, § 701.21 states the NCUA Board’s 
intent concerning preemption of state laws, and expands 
the authority of Federal credit unions to enforce due-on-
sale clauses in real property loans.

Also, while § 701.21 generally applies to Federal credit 
unions only, its provisions may be used by state-chartered 
credit unions with respect to alternative mortgage 
transactions in accordance with 12 U.S.C. 3801 et seq., 
and certain provisions apply to loans made by federally 
insured state-chartered credit unions as specified in § 
741.203 of this chapter.  Part 722 sets forth requirements 
for appraisals for certain real estate-secured loans made 
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under Section 701.21 and any other applicable lending 
authority.  Finally, it is noted that § 701.21 does not apply 
to loans by Federal credit unions to other credit unions 
(although certain statutory limitations in § 107 of the Act 
apply), nor to loans to credit union organizations (which 
are governed by Section 107(5)(D) of the Act and part 712 
of this chapter.

(b) Relation to other laws:
(1) Preemption of state laws.  Section 701.21 is 

promulgated pursuant to the NCUA Board’s exclusive 
authority as set forth in Section 107(5) of the Federal 
Credit Union Act (12 U.S.C. 1757(5)) to regulate the rates, 
terms of repayment and other conditions of Federal credit 
union loans and lines of credit (including credit cards) to 
members.  This exercise of the Board’s authority preempts 
any state law purporting to limit or affect:

(i)(A) rates of interest and amounts of finance charges, 
including:

(1) the frequency or the increments by which a variable 
interest rate may be changed;

(2) the index to which a variable interest rate may be 
tied;

(3) the manner or timing of notifying the borrower of a 
change in interest rate;

(4) the authority to increase the interest rate on an 
existing balance;

(B) late charges; and
(C) closing costs, application, origination, or other fees;
(ii) terms of repayment, including:
(A) the maturity of loans and lines of credit;
(B) the amount, uniformity, and frequency of payments, 

including the accrual of unpaid interest if payments are 
insufficient to pay all interest due;

(C) balloon payments; and
(D) prepayment limits;
(iii) conditions related to:
(A) the amount of the loan or line of credit;
(B) the purpose of the loan or line of credit;
(C) the type or amount of security and the relation of 

the value of the security to the amount of the loan or line 
of credit;

(D) eligible borrowers; and
(E) the imposition and enforcement of liens on the shares 

of borrowers and accommodation parties.
(2) Matters not preempted.  Except as provided by 

paragraph (b)(1) of this section, it is not the Board’s 
intent to preempt state laws that do not affect rates, 
terms of repayment and other conditions described above 
concerning loans and lines of credit, for example:

(i) insurance laws;
(ii) laws related to transfer of and security interests in 

real and personal property (see, however, paragraph (g)(6) 
of this section concerning the use and exercise of due-on-
sale clauses);

(iii) conditions related to:
(A) collection costs and attorneys’ fees;
(B) requirements that consumer lending documents be 

in ‘‘plain language’’; and
(C) the circumstances in which a borrower may be 

declared in default and may cure default.
(3) Other Federal law.  Except as provided by paragraph 

(b)(1) of this section, it is not the Board’s intent to preempt 
state laws affecting aspects of credit transactions that are 
primarily regulated by Federal law other than the Federal 
Credit Union Act, for example, state laws concerning 
credit cost disclosure requirements, credit discrimination, 
credit reporting practices, unfair credit practices, and debt 
collection practices.  Applicability of state law in these 
instances should be determined pursuant to the preemption 
standards of the relevant Federal law and regulations.

(4) Examination and enforcement.  Except as otherwise 
agreed by the NCUA Board, the Board retains exclusive 
examination and administrative enforcement jurisdiction 
over Federal credit unions.  Violations of Federal or 
applicable state laws related to the lending activities of a 
Federal credit union should be referred to the appropriate 
NCUA regional office.

(5) Definition of State law.  For purposes of paragraph (b) 
of this section, ‘‘state law’’ means the constitution, laws, 
regulations and judicial decisions of any state, the District 
of Columbia, the several territories and possessions of the 
United States, and the Commonwealth of Puerto Rico.

(c) General rules—
(1) Scope.  The following general rules apply to all 

loans to members and, where indicated, all lines of credit 
(including credit cards) to members, except as otherwise 
provided in the remaining provisions of § 701.21.

(2) Written policies.  The board of directors of each 
Federal credit union shall establish written policies for 
loans and lines of credit consistent with the relevant 
provisions of the Act, NCUA’s regulations, and other 
applicable laws and regulations.

(3) Credit applications and overdrafts.  Consistent 
with policies established by the board of directors, the 
credit committee or loan officer shall ensure that a credit 
application is kept on file for each borrower supporting 
the decision to make a loan or establish a line of credit.  
A credit union may advance money to a member to cover 
an account deficit without having a credit application 
from the borrower on file if the credit union has a written 
overdraft policy.  The policy must: set a cap on the total 
dollar amount of all overdrafts the credit union will honor 
consistent with the credit union’s ability to absorb losses; 
establish a time limit not to exceed forty-five calendar days 
for a member either to deposit funds or obtain an approved 
loan from the credit union to cover each over-draft; limit 
the dollar amount of overdrafts the credit union will honor 
per member; and establish the fee and interest rate, if any, 
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the credit union will charge members for honoring over-
drafts.

(4) Maturity.  The maturity of a loan to a member may 
not exceed 15 years.  Lines of credit are not subject to 
a statutory or regulatory maturity limit.  Amortization of 
line of credit balances and the type and amount of security 
on any line of credit shall be as determined by contract 
between the Federal credit union and the member/
borrower.

(5) Ten percent limit.  No loan or line of credit advance 
may be made to any member if such loan or advance 
would cause that member to be indebted to the Federal 
credit union upon loans and advances made to the member 
in an aggregate amount exceeding 10% of the credit 
union’s total unimpaired capital and surplus.  In the case 
of member business loans as defined in § 723.1 of this 
chapter, additional limitations apply as set forth in §§ 
723.8 and 723.9 of this chapter.

(6) Early payment.  A member may repay a loan, or 
outstanding balance on a line of credit, prior to maturity in 
whole or in part on any business day without penalty.
(7) Loan interest rates–

(i)  General.  Except when the Board establishes a higher 
maximum rate, federal credit unions may not extend credit 
to members at rates exceeding 15 percent per year on the 
unpaid balance inclusive of all finance charges.  Federal 
credit unions may use variable rates of interest but only if 
the effective rate over the term of a loan or line of credit 
does not exceed the maximum permissible rate. 

(ii)  Temporary rates.  (A)  At least every 18 months, 
the Board will determine if federal credit unions may 
extend credit to members at an interest rate exceeding 15 
percent.  After consultation with appropriate congressional 
committees, the Department of Treasury, and other federal 
financial institution regulatory agencies, the Board may 
establish a rate exceeding the 15 percent per year rate, if 
it determines money market interest rates have risen over 
the preceding six-month period and prevailing interest 
rate levels threaten the safety and soundness of individual 
federal credit unions as evidenced by adverse trends in 
liquidity, capital, earnings, and growth. 

(B)  When the Board establishes a higher maximum 
rate, the Board will provide notice to federal credit unions 
of the adjusted rate by issuing a Letter to Federal Credit 
Unions, as well as providing information in other NCUA 
publications and in a statement for the press. 

(C) Federal credit unions may continue to charge rates 
exceeding the established maximum rate only on existing 
loans or lines of credit made before the effective date of 
any lowering of the maximum rate. 

(8)(i) Except as otherwise provided herein, no official or 
employee of a Federal credit union, or immediate family 
member of an official or employee of a Federal credit 
union, may receive, directly or indirectly, any commission, 

fee, or other compensation in connection with any loan 
made by the credit union.

(ii) For the purposes of this section: 
Compensation includes non monetary items, except 

those of nominal value.
Immediate family member means a spouse or other 

family member living in the same household.
Loan includes line of credit.  
Official means any member of the board of directors or 

a volunteer committee.
Person means an individual or an organization.
Senior management employee means the credit union’s 

chief executive officer (typically, this individual holds 
the title of President or Treasurer/Manager), any assistant 
chief executive officers (e.g., Assistant President, Vice 
President, or Assistant Treasurer/Manager), and the chief 
financial officer (Comptroller).

Volunteer official means an official of a credit union 
who does not receive compensation from the credit union 
solely for his or her service as an official.

(iii) This section does not prohibit:
(A) Payment, by a Federal credit union, of salary to 

employees;
(B) Payment, by a Federal credit union, of an incentive or 

bonus to an employee based on the credit union’s overall 
financial performance;

(C) Payment, by a Federal credit union, of an incentive 
or bonus to an employee, other than a senior management 
employee, in connection with a loan or loans made by 
the credit union, provided that the board of directors of 
the credit union establishes written policies and internal 
controls in connection with such incentive or bonus and 
monitors compliance with such policies and controls at 
least annually.

(D) Receipt of compensation from a person outside a 
Federal credit union by a volunteer official or non senior 
management employee of the credit union, or an immediate 
family member of a volunteer official or employee of the 
credit union, for a service or activity performed outside 
the credit union, provided that no referral has been made 
by the credit union or the official, employee, or family 
member.

(d) Loans and lines of credit to officials—
(1) Purpose.  Sections 107(5)(A) (iv) and (v) of the 

Act require the approval of the board of directors of the 
Federal credit union in any case where the aggregate of 
loans to an official and loans on which that official serves 
as endorser or guarantor exceeds $20,000 plus pledged 
shares.  This paragraph implements the requirement by 
establishing procedures for determining whether board of 
directors’ approval is required.  The section also prohibits 
preferential treatment of officials.

(2) Official.  An ‘‘official’’ is any member of the board of 
directors, credit committee or supervisory committee.
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(3) Initial approval.  All applications for loan or lines of 
credit on which an official will be either a direct obligor or 
an endorser, cosigner or guarantor shall be initially acted 
upon by either the board of directors, the credit committee 
or loan officer, as specified in the Federal credit union’s 
bylaws.

(4) Board of Directors’ review.  The board of directors 
shall, in any case, review and approve or deny an application 
on which an official is a direct obligor, or endorser, cosigner 
or guarantor if the following computation produces a total 
in excess of $20,000:

(i) Add:
(A) The amount of the current application.
(B) The outstanding balances of loans including the 

used portion of an approved line of credit, extended to or 
endorsed, cosigned or guaranteed by the official. 

(C) The total unused portion of approved lines of credit 
extended to or endorsed, cosigned or guaranteed by the 
official.

(ii) From the above total subtract:
(A) The amount of shares pledged by the official on 

loans or lines of credit extended to or endorsed, cosigned 
or guaranteed by the official.

(B) The amount of shares to be pledged by the official on 
the loan or line of credit applied for.

(5) Nonpreferential treatment.  The rates, terms and 
conditions on any loan or line of credit either made to, or 
endorsed or guaranteed by

(i) an official,
(ii) an immediate family member of an official, or 
(iii) any individual having a common ownership, 

investment or other pecuniary interest in a business 
enterprise with an official or with an immediate family 
member of an official shall not be more favorable than 
the rates, terms and conditions for comparable loans or 
lines of credit to other credit union members.  ‘‘Immediate 
family members’’ means a spouse or other family member 
living in the same household.

(e) Insured, Guaranteed and Advance Commitment 
Loans.  A loan secured, in full or in part, by the insurance or 
guarantee of, or with an advance commitment to purchase 
the loan, in full or in part, by the Federal Government, a 
State government or any agency of either, may be made for 
the maturity and under the terms and conditions, including 
rate of interest, specified in the law, regulations or program 
under which the insurance, guarantee or commitment is 
provided.

(f) 20-Year Loans.  (1) Notwithstanding the general 15-
year maturity limit on loans to members, a Federal credit 
union may make loans with maturities of up to 20 years in 
the case of:

(i) a loan to finance the purchase of a mobile home if 
the mobile home will be used as the member-borrower’s 
residence and the loan is secured by a first lien on the mobile 

home, and the mobile home meets the requirements for 
the home mortgage interest deduction under the Internal 
Revenue Code,

(ii) a second mortgage loan (or a nonpurchase money 
first mortgage loan in the case of a residence on which 
there is no existing first mortgage) if the loan is secured 
by a residential dwelling which is the residence of the 
member-borrower, and

(iii) a loan to finance the repair, alteration, or improve- 
ment of a residential dwelling which is the residence of 
the member-borrower.

(2) For purposes of this paragraph (f), mobile home may 
include a recreational vehicle, house trailer or boat.

(g) Long-Term Mortgage Loans:
(1) Authority.  A federal credit union may make residential 

real estate loans to members, including loans secured by 
manufactured homes permanently affixed to the land, with 
maturities of up to 40 years, or such longer period as may 
be permitted by the NCUA Board on a case-by-case basis, 
subject to the conditions of this paragraph (g).

(2) Statutory limits.  The loan shall be made on a one- 
to four-family dwelling that is or will be the principal 
residence of the member-borrower and the loan shall be 
secured by a perfected first lien in favor of the credit union 
on such dwelling (or a perfected first security interest in 
the case of either a residential cooperative or a leasehold 
or ground rent estate).

(3) Loan application.  The loan application shall be a 
completed standard Federal Housing Administration, 
Veterans Administration, Federal Home Loan Mortgage 
Corporation, Federal National Mortgage Association 
or Federal Home Loan Mortgage Corporation/Federal 
National Mortgage Association application form.  In lieu 
of use of a standard application the Federal credit union 
may have a current attorney’s opinion on file stating that 
the forms in use meet the requirements of applicable 
Federal, state and local laws.

(4) Security instrument and note.  The security 
instrument and note shall be executed on the most current 
version of the FHA, VA, FHLMC, FNMA, or FHLMC/
FNMA Uniform Instruments for the jurisdiction in 
which the property is located.  No prepayment penalty 
shall be allowed, although a Federal credit union may 
require that any partial prepayments be made on the date 
monthly installments are due and be in the amount of 
that part of one or more monthly installments that would 
be applicable to principal.  In lieu of use of a standard 
security instrument and note, the Federal credit union may 
have a current attorney’s opinion on file stating that the 
security instrument and note in use meet the requirements 
of applicable Federal, state and local laws.

(5) First lien, territorial limits.  The loan shall be secured 
by a perfected first lien or first security interest in favor 
of the credit union supported by a properly executed and 
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recorded security instrument.  No loan shall be secured by 
a residence located outside the United States of America, 
its territories and possessions, or the Commonwealth of 
Puerto Rico.

(6) Due-on-sale clauses.
(i) Except as otherwise provided herein, the exercise of 

a due-on-sale clause by a Federal credit union is governed 
exclusively by Section 341 of Public Law 97–320 and by 
any regulations issued by the Federal Home Loan Bank 
Board implementing Section 341.

(ii) In the case of a contract involving a long-term 
(greater than twelve years), fixed rate first mortgage loan 
which was made or assumed, including a transfer of the 
liened property subject to the loan, during the period 
beginning on the date a state adopted a constitutional 
provision or statute prohibiting the exercise of due-on-
sale clauses, or the date on which the highest court of such 
state has rendered a decision (or if the highest court has not 
so decided, the date on which the next highest court has 
rendered a decision resulting in a final judgment if such 
decision applies state-wide) prohibiting such exercise, 
and ending on October 15, 1982, a Federal credit union 
may exercise a due-on-sale clause in the case of a transfer 
which occurs on or after November 18, 1982, unless 
exercise of the due-on-sale clause would be based on any 
of the following:

(A) the creation of a lien or other encumbrance 
subordinate to the lender’s security instrument which 
does not relate to a transfer of rights of occupancy in the 
property;

(B) the creation of a purchase money security interest 
for household appliances;

(C) a transfer by devise, descent, or operation of law on 
the death of a joint tenant or tenant by the entirety;

(D) the granting of a leasehold interest of 3 years or less 
not containing an option to purchase;

(E) a transfer to a relative resulting from the death of a 
borrower;

(F) a transfer where the spouse or children of the 
borrower become an owner of the property;

(G) a transfer resulting from a decree of a dissolution 
of marriage, a legal separation agreement, or from an 
incidental property settlement agreement, by which 
the spouse of the borrower becomes an owner of the 
property;

(H) a transfer into an inter vivos trust in which the 
borrower is and remains a beneficiary and which does not 
relate to a transfer of rights of occupancy in the property; 
or

(I) any other transfer or disposition described in 
regulations promulgated by the Federal Home Loan Bank 
Board.

(7) Assumption of real estate loans by nonmembers.  
A federal credit union may permit a nonmember to 

assume a member’s mortgage loan in conjunction with 
the nonmember’s purchase of the member’s principal 
residence, provided that the nonmember assumes only 
the remaining unpaid balance of the loan, the terms of 
the loan remain unchanged, and there is no extension of 
the original maturity date specified in the loan agreement 
with the member.  An assumption is impermissible if the 
original loan was made with the intent of having a non-
member assume the loan.
(h) Third-party servicing of indirect vehicle loans.

(1)   A federally-insured credit union must not acquire 
any vehicle loan, or any interest in a vehicle loan, serviced 
by a third-party servicer if the aggregate amount of vehicle 
loans and interests in vehicle loans serviced by that third-
party servicer and its affiliates would exceed:

(i)  50 percent of the credit union’s net worth during 
the initial thirty months of that third-party servicing 
relationship; or 

(ii)  100 percent of the credit union’s net worth after 
the initial thirty months of that third-party servicing 
relationship.

(2)  Regional directors may grant a waiver of the limits 
in paragraph (h)(1) of this section to permit greater limits 
upon written application by a credit union.  In determining 
whether to grant or deny a waiver, a regional director will 
consider:

(i)  The credit union’s understanding of the third-party 
servicer’s organization, business model, financial health, 
and the related program risks;

(ii)  The credit union’s due diligence in monitoring and 
protecting against program risks;

(iii)  If contracts between the credit union and the third-
party servicer grant the credit union sufficient control 
over the servicer’s actions and provide for replacing an 
inadequate servicer; and

(iv)  Other factors relevant to safety and soundness.
(3) A regional director will provide a written 

determination on a waiver request within 45 calendar days 
after receipt of the request; however, the 45-day period will 
not begin until the requesting credit union has submitted 
all necessary information to the regional director.  If the 
regional director does not provide a written determination 
within the 45-day period the request is deemed denied.  
A credit union may appeal any part of the determination 
to the NCUA Board.  Appeals must be submitted through 
the regional director within 30 days of the date of the 
determination.

(4) For purposes of paragraph (h) of this section:
(i)  The term “third-party servicer” means any entity, 

other than a federally-insured depository institution or a 
wholly-owned subsidiary of a federally-insured depository 
institution, that receives any scheduled, periodic payments 
from a borrower pursuant to the terms of a loan and 
distributes payments of principal and interest and any 
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other payments with respect to the amounts received from 
the borrower as may be required pursuant to the terms of 
the loan.  The term also excludes any servicing entity that 
meets the following three requirements:

(A)  Has a majority of its voting interests owned by 
federally-insured credit unions; 

(B) Includes in its servicing agreements with credit 
unions a provision that the servicer will provide NCUA 
with complete access to its books and records and the 
ability to review its internal controls as deemed necessary 
by NCUA in carrying out NCUA’s responsibilities under 
the Act;  and

(C)  Has its credit union clients provide a copy of the 
servicing agreement to their regional directors.

(ii) The term “its affiliates,” as it relates to the third-party 
servicer, means any entities that: 

(A) Control, are controlled by, or are under common 
control with, that third-party servicer;  or

(B)  Are under contract with that third-party servicer or 
other entity described in paragraph (h)(4)(ii)(A) of this 
section.  

(iii) The term “vehicle loan” means any installment 
vehicle sales contract or its equivalent that is reported as 
an asset under generally accepted accounting principles.  
The term does not include:

(A) Loans made directly by a credit union to a member, 
or

(B) Loans in which neither the third-party servicer 
nor any of its affiliates are involved in the origination, 
underwriting, or insuring of the loan or the process by 
which the credit union acquires its interest in the loan.  

(iv)  The term “net worth” means the retained earnings 
balance of the credit union at quarter end as determined 
under generally accepted accounting principles.  For 
low income-designated credit unions, net worth also 
includes secondary capital accounts that are uninsured 
and subordinate to all other claims, including claims of 
creditors, shareholders, and the National Credit Union 
Share Insurance Fund.

(i) Put Option Purchases in Managing Increased Interest-
Rate Risk for Real Estate Loans Produced for Sale on the 
Secondary Market.

(1) Definitions.  For purposes of §701.21(i):
(i) ‘‘Financial options contract’’ means an agreement to 

make or take delivery of a standardized financial instrument 
upon demand by the holder of the contract at any time 
prior to the expiration date specified in the agreement, 
under terms and conditions established either by:  (A) a 
contract market designated for trading such contracts by 
the Commodity Futures Trading Commission, or (B) by a 
Federal credit union and a primary dealer in Government 
securities that are counterparties in an over-the-counter 
transaction.

(ii) ‘‘FHLMC security’’ means obligations or other 

securities which are or ever have been sold by the 
Federal Home Loan Mortgage Corporation pursuant to 
Sections 305 or 306 of the Federal Home Loan Mortgage 
Corporation Act (12 U.S.C. §§ 1454 and 1455).

(iii) ‘‘FNMA security’’ means an obligation,  participa-
tion, or any instrument of or issued by, or fully guaranteed 
as to principal and interest by, the Federal National 
Mortgage Association.

(iv) ‘‘GNMA security’’ means an obligation, 
participation, or any instrument of or issued by, or fully 
guaranteed as to principal and interest by, the Government 
National Mortgage Association.

(v) ‘‘Long position’’ means the holding of a financial 
options contract with the option to make or take delivery 
of a financial instrument.

(vi) ‘‘Primary dealer in Government securities’’ means: 
(A) a member of the Association of Primary Dealers in 
United States Government Securities; or (B) any parent, 
subsidiary, or affiliated entity of such primary dealer where 
the member guarantees (to the satisfaction of the FCU’s 
board of directors) over-the-counter sales of financial 
options contracts by the parent, subsidiary, or affiliated 
entity to a Federal credit union.

(vii) ‘‘Put’’ means a financial options contract which 
entitles the holder to sell, entirely at the holder’s option, a 
specified quantity of a security at a specified price at any 
time until the stated expiration date of the contract.

(2) Permitted Options Transactions.  A Federal credit 
union may, to manage risk of loss through a decrease in 
value of its commitments to originate real estate loans at 
specified interest rates, enter into long put positions on 
GNMA, FNMA, and FHLMC securities:

(i) if the real estate loans are to be sold on the secondary 
market within ninety (90) days of closing;

(ii) if the positions are entered into: (A) through a 
contract market designated by the Commodity Futures 
Trading Commission for trading such contracts, or (B) 
with a primary dealer in Government securities;

(iii) if the positions are entered into pursuant to written 
policies and procedures which are approved by the 
Federal credit union’s board of directors, and include, 
at a minimum: (A) the Federal credit union’s strategy in 
using financial options contracts and its analysis of how 
the strategy will reduce sensitivity to changes in price or 
interest rates in its commitments to originate real estate 
loans at specified interest rates; (B) a list of brokers or 
other intermediaries through which positions may be 
entered into; (C) quantitative limits (e.g., position and stop 
loss limits) on the use of financial options contracts; (D) 
identification of the persons involved in financial options 
contract transactions, including a description of these 
persons’ qualifications, duties, and limits of authority, 
and description of the procedures for segregating these 
persons’ duties, (E) a requirement for written reports for 
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review by the Federal credit union’s board of directors at 
its monthly meetings, or by a committee appointed by the 
board on a monthly basis, of:

(1) the type, amount, expiration date, correlation, cost of, 
and current or projected income or loss from each position 
closed since the last board review, each position currently 
open and current gains or losses from such positions, and 
each position planned to be entered into prior to the next 
board review; (2) compliance with limits established on 
the policies and procedures; and (3) the extent to which the 
positions described contributed to reduction of sensitivity 
to changes in prices or interest rates in the Federal credit 
union’s commitments to originate real estate loans at a 
specified interest rate; and

(iv) if the Federal credit union has received written 
permission from the appropriate NCUA Regional Director 
to engage in financial options contracts transactions 
in accordance with this § 701.21(i) and its policies and 
procedures as written.

(3) Recordkeeping and Reporting.
(i) The reports described in § 701.21 (i)(2)(iii)(E) for 

each month must be submitted to the appropriate NCUA 
Regional Office by the end of the following month.  
This monthly reporting requirement may be waived by 
the appropriate NCUA Regional Director on a case-by-
case basis for those Federal credit unions with a proven 
record of responsible use of permitted financial options 
contracts.

(ii) The records described in § 701.21 (i)(2)(iii)(E) 
must be retained for two years from the date the financial 
options contracts are closed.

(4) Accounting.  A federal credit union must account for 
financial options contracts transactions in accordance with 
generally accepted accounting principles.

§ 701.22 Loan participation.

(a) For purposes of this section:
(1) Participation loan means a loan where one or more 

eligible organizations participates pursuant to a written 
agreement with the originating lender.

(2) Eligible organizations means a credit union, credit 
union organization, or financial organization.

(3) Credit union means any Federal or state chartered 
credit union.

(4) Credit union organization means any credit union 
service organization meeting the requirements of part 
712 of this chapter.  This term does not include trade 
associations or membership organizations principally 
composed of credit unions.

(5) Financial organization means any federally chartered 
or federally insured financial institution; and any state or 
federal government agency and their subdivisions.

(6) Originating lender means the participant with which 

the member contracts.
(b) Subject to the provisions of this section any Federal 

credit union may participate in making loans with eligible 
organizations within the limitations of the board of 
directors’ written participation loan policies, Provided:

(1) no Federal credit union shall obtain an interest in 
a participation loan if the sum of that interest and any 
(other) indebtedness owing to the Federal credit union by 
the borrower exceeds 10 per centum of the Federal credit 
union’s unimpaired capital and surplus;

(2) a written master participation agreement shall be 
properly executed, acted upon by the Federal credit union’s 
board of directors, or if the board has so delegated in its 
policy, the investment committee or senior management 
official(s) and retained in the Federal credit union’s 
office.  The master agreement shall include provisions 
for identifying, either through a document which is 
incorporated by reference into the master agreement, or 
directly in the master agreement, the participation loan or 
loans prior to their sale; and

(3) a Federal credit union may sell to or purchase from 
any participant the servicing of any loan in which it owns 
a participation interest.

(c) An originating lender which is a Federal credit union 
shall:

(1) originate loans only to its members;
(2) retain an interest of at least 10 per centum of the face 

amount of each loan;
(3) retain the original or copies of the loan documents; 

and
(4) Require the credit committee or loan officer to use 

the same underwriting standards for participation loans 
used for loans that are not being sold in a participation 
agreement unless there is a participation agreement in place 
prior to the disbursement of the loan.  Where a participation 
agreement is in place prior to disbursement, either the 
credit union’s loan policies or the participation agreement 
shall address any variance from non-participation loan 
underwriting standards.

(d) A participant Federal credit union that is not an 
originating lender shall:

(1) participate only in loans it is empowered to grant, 
having a participation policy in place which sets forth 
the loan underwriting standards prior to entering into a 
participation agreement;

(2) participate in participation loans only if made to its 
own members or members of another participating credit 
union;

(3) retain the original or a copy of the written participation 
loan agreement and a schedule of the loans covered by the 
agreement; and

(4) obtain the approval of the board of directors or 
investment committee of the disbursement of proceeds to 
the originating lender.



PART 701NCUA RULES AND REGULATIONS§ 701.23

MARCH 2009701-12

§ 701.23 Purchase, sale, and pledge of 
eligible obligations.

(a) For purposes of this Section:
(1) Eligible obligation means a loan or group of loans;
(2) Student loan means a loan granted to finance the 

borrower’s attendance at an institution of higher education 
or at a vocational school, which is secured by and on which 
payment of the outstanding principal and interest has been 
deferred in accordance with the insurance or guarantee of 
the Federal Government, of a State government, or any 
agency of either.

(b) Purchase.
(1) A Federal credit union may purchase, in whole or 

in part, within the limitations of the board of directors’ 
written purchase policies:

(i) Eligible obligations of its members, from any source, 
if either:  (A) they are loans it is empowered to grant or 
(B) they are refinanced with the consent of the borrowers, 
within 60 days after they are purchased, so that they are 
loans it is empowered to grant;

(ii) Eligible obligations of a liquidating credit union’s 
individual members, from the liquidating credit union;

(iii) Student loans, from any source, if the purchaser 
is granting student loans on an ongoing basis and if the 
purchase will facilitate the purchasing credit union’s 
packaging of a pool of such loans to be sold or pledged on 
the secondary market; and

(iv) Real estate-secured loans, from any source, if the 
purchaser is granting real estate-secured loans pursuant 
to § 701.21 on an ongoing basis and if the purchase will 
facilitate the purchasing credit union’s packaging of a 
pool of such loans to be sold or pledged on the secondary 
mortgage market.  A pool must include a substantial 
portion of the credit union’s members’ loans and must be 
sold promptly.

(2) A Federal credit union may make purchases in 
accordance with this paragraph (b), provided:

(i) the board of directors or investment committee 
approves the purchase;

(ii) a written agreement and a schedule of the eligible 
obligations covered by the agreement are retained in the 
purchaser’s office; and for purchases under paragraph 
(b)(1)(ii) of this section, any advance written approval 
required by § 741.8 of this chapter is obtained before 
consummation of such purchase.

(3) The aggregate of the unpaid balance of eligible 
obligations purchased under paragraph (b) of this section 
cannot exceed 5% of the unimpaired capital and surplus 
of the purchaser.  The following can be excluded in 
calculating this 5% limitation:

(i) Student loans purchased in accordance with paragraph 
(b)(1)(iii) of this section;

(ii) Real estate loans purchased in accordance with 
paragraph (b)(1)(iv) of this section;

(iii) Eligible obligations purchased in accordance with 
paragraph (b)(1)(i) of this section that are refinanced by 
the purchaser so that it is a loan it is empowered to grant; 
and

(iv) An indirect lending or indirect leasing arrangement 
that is classified as a loan and not the purchase of an 
eligible obligation because the federal credit union makes 
the final underwriting decision and the sales or lease 
contract is assigned to the federal credit union very soon 
after it is signed by the member and the dealer or leasing 
company.

(c) Sale.
(1) A Federal credit union may sell, in whole or in part, 

to any source, eligible obligations of its members, eligible 
obligations purchased in accordance with subsection (b)(1)
(ii), student loans purchased in accordance with subsection 
(b)(1)(iii), and real estate loans purchased in accordance 
with subsection (b)(1)(iv), within the limitations of the 
board of directors’ written sale policies, provided:

(i) The board of directors or investment committee 
approves the sale; and

(ii) A written agreement and a schedule of the eligible 
obligations covered by the agreement are retained in the 
seller’s office.

(d) Pledge.
(1) A Federal credit union may pledge, in whole or in part, 

to any source, eligible obligations of its members, eligible 
obligations purchased in accordance with subsection (b)(1)
(ii), student loans purchased in accordance with subsection 
(b)(1)(iii), and real estate loans purchased in accordance 
with subsection (b)(1)(iv), within the limitations of the 
board of directors’ written pledge policies, provided:

(i) The board of directors or investment committee 
approves the pledge;

(ii) Copies of the original loan documents are retained; 
and

(iii) A written agreement covering the pledging 
arrangement is retained in the office of the credit union 
that pledges the eligible obligations.

(2) The pledge agreement shall identify the eligible 
obligations covered by the agreement.

(e) Servicing.
A Federal credit union may agree to service any eligible 

obligation it purchases or sells in whole or in part.
(f) 10 Percent Limitation.
The total indebtedness owing to any Federal credit 

union by any person, inclusive of retained and reacquired 
interests, shall not exceed 10 percent of its unimpaired 
capital and surplus.

(g) (1)  Conflicts of interest.  No federal credit union 
official, employee, or their immediate family member 
may receive, directly or indirectly, any compensation 
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in connection with that credit union’s purchase, sale, or 
pledge of an eligible obligation under the provisions of 
§701.23.

(2) Permissible payments.  This section does not 
prohibit:

(i)  A federal credit union’s payment of salary to 
employees;

(ii)  A federal credit union’s payment of an incentive or 
bonus to an employee based on the credit union’s overall 
financial performance; 

(iii)  A federal credit union’s payment of an incentive or 
bonus to an employee, other than a senior management 
employee, in connection with that credit union’s purchase, 
sale or pledge of an eligible obligation.  This payment is 
permissible if the board of directors establishes a written 
policy and internal controls for the incentive or bonus 
program and monitors compliance with the policy and 
controls at least annually; and 

(iv)  Payment by a person other than the federal credit 
union of compensation to a volunteer official, non-
senior management employee, or their immediate family 
member, for a service or activity performed outside the 
credit union provided that the federal credit union, the 
official, employee, or their immediate family member has 
not made a referral.

(3) Business associates and family members.  All 
transactions under this section with business associates or 
family members not specifically prohibited by paragraph 
(g)(1) of this section must be conducted at arm’s length 
and in the interest of the federal credit union.

(4) Definitions.  The definitions in §701.21(c)(8)(ii) of 
this part apply to this section.

§ 701.24 Refund of interest.

(a) The board of directors of a Federal credit union may 
authorize an interest refund to members who paid interest 
to the credit union during any dividend period and who are 
members of record at the close of business on the last day 
of such dividend period.  Interest refunds may be made for 
a dividend period only if dividends on share accounts have 
been declared and paid for that period.

(b) The amount of interest refund to each member shall 
be determined as a percentage of the interest paid by the 
member.  Such percentage may vary according to the type 
of extension of credit and the interest rate charged.

(c) The board of directors may exclude from an interest 
refund: (1) a particular type of extension of credit; (2) any 
extension of credit made at a particular interest rate; and 
(3) any extension of credit that is presently delinquent or 
has been delinquent within the period for which the refund 
is being made. 

§ 701.25 Charitable contributions and 
donations. 

(a) A federal credit union may make charitable 
contributions and/or donate funds to recipients not 
organized for profit that are located in or conduct activities 
in a community in which the federal credit union has a 
place of business or to organizations that are tax exempt 
organizations under Section 501(c)(3) of the Internal 
Revenue Code and operate primarily to promote and 
develop credit unions.

(b) The board of directors must approve charitable 
contributions and/or donations, and the approval must be 
based on a determination by the board of directors that 
the contributions and/or donations are in the best interests 
of the federal credit union and are reasonable given the 
size and financial condition of the federal credit union.  
The board of directors, if it chooses, may establish a 
budget for charitable contributions and/or donations and 
authorize appropriate officials of the federal credit union 
to select recipients and disburse budgeted funds among 
those recipients. 

§ 701.26 Credit union service 
contracts.

A Federal credit union may act as a representative of and 
enter into a contractual agreement with one or more credit 
unions or other organizations for the purpose of sharing, 
utilizing, renting, leasing, purchasing, selling, and/or joint 
ownership of fixed assets or engaging in activities and/
or services which relate to the daily operations of credit 
unions.  Agreements must be in writing, and shall advise 
all parties subject to the agreement that the goods and 
services provided shall be subject to examination by the 
NCUA Board to the extent permitted by law.

§§ 701.27–701.29 [Reserved]

§ 701.30 Services for nonmembers 
within the field of membership

Federal credit unions may provide the following services 
to persons within their fields of membership, regardless of 
membership status:

(a) Selling negotiable checks including travelers checks, 
money orders, and other similar money transfer instruments 
(including international and domestic electronic fund 
transfers); and

(b) Cashing checks and money orders and receiving 
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international and domestic electronic fund transfers for a 
fee.

§ 701.31 Nondiscrimination 
requirements.

(a) Definitions: As used in this part, the term:
(1) application carries the meaning of that term as defined 

in 12 C.F.R. 202.2(f) (Regulation B), which is as follows: 
An oral or written request for an extension of credit that 
is made in accordance with procedures established by a 
creditor for the type of credit requested;

(2) dwelling carries the meaning of that term as defined 
in 42 U.S.C. 3602(b) (Fair Housing Act), which is as 
follows: ‘‘Any building, structure, or portion thereof which 
is occupied as, or designed or intended for occupancy as, 
a residence by one or more families, and any vacant land 
which is offered for sale or lease for the construction or 
location thereon of any building, structure, or portion 
thereof’’; and

(3) real estate-related loan means any loan for which 
application is made to finance or refinance the purchase, 
construction, improvement, repair, or maintenance of a 
dwelling.

(b) Nondiscrimination in Lending:
(1) A Federal credit union may not deny a real estate-

related loan, nor may it discriminate in setting or exercising 
its rights pursuant to the terms or conditions of such a 
loan, nor may it discourage an application for such a loan, 
on the basis of the race, color, national origin, religion, 
sex, handicap, or familial status (having children under the 
age of 18) of:

(i) any applicant or joint applicant;
(ii) any person associated, in connection with a real 

estate-related loan application, with an applicant or joint 
applicant;

(iii) the present or prospective owners, lessees, tenants, 
or occupants of the dwelling for which a real estate-related 
loan is requested;

(iv) the present or prospective owners, lessees, tenants, 
or occupants of other dwellings in the vicinity of the 
dwelling for which a real estate-related loan is requested.

(2) With regard to a real estate-related loan, a Federal 
credit union may not consider a lending criterion or exercise 
a lending policy which has the effect of discriminating 
on the basis of race, color, national origin, religion, sex, 
handicap, or familial status (having children under the age 
of 18).  Guidelines concerning possible exceptions to this 
provision appear in paragraph (e)(1) of this section.

(3) Consideration of any of the following factors in 
connection with a real estate-related loan is not necessary 
to a Federal credit union’s business, generally has a 
discriminatory effect, and is therefore prohibited:

(i) the age or location of the dwelling;

(ii) zip code of the applicant’s current residence;
(iii) previous home ownership;
(iv) the age or location of dwellings in the neighborhood 

of the dwelling;
(v) the income level of residents in the neighborhood of 

the dwelling.  Guidelines concerning possible exceptions to 
this provision appear in paragraph (e)(2) of this section.

(c) Nondiscrimination in Appraisals.
(1) A Federal credit union may not rely upon an appraisal 

of a dwelling if it knows or should know that the appraisal 
is based upon consideration of the race, color, national 
origin, religion, sex, handicap, or familial status (having 
children under the age of 18) of:

(i) any applicant or joint applicant;
(ii) any person associated, in connection with a real 

estate-related loan application, with an applicant or joint 
applicant;

(iii) the present or prospective owners, lessees, tenants, 
or occupants of the dwelling for which a real estate-related 
loan is requested;

(iv) the present or prospective owners, lessees, tenants, 
or occupants of other dwellings in the vicinity of the 
dwelling for which a real estate-related loan is requested.

(2) With respect to a real estate-related loan, a Federal 
credit union may not rely upon an appraisal of a dwelling 
if it knows or should know that the appraisal is based 
upon consideration of a criterion which has the effect of 
discriminating on the basis of race, color, national origin, 
religion, sex, handicap, or familial status (having children 
under the age of 18).  Guidelines concerning possible 
exceptions to this provision appear in paragraph (e)(1) of 
this section.

(3) A Federal credit union may not rely upon an appraisal 
that it knows or should know is based upon consideration 
of any of the following criteria, for such criteria generally 
have a discriminatory effect, and are not necessary to a 
Federal credit union’s business:

(i) the age or location of the dwelling;
(ii) the age or location of dwellings in the neighborhood 

of the dwelling;
(iii) the income level of the residents in the neighborhood 

of the dwelling.
(4) Notwithstanding paragraph (c)(3) of this section, it is 

recognized that there may be factors concerning location 
of the dwelling which can be properly considered in an 
appraisal.  If any such factor(s) is relied upon, it must be 
specifically documented in the appraisal, accompanied 
by a brief statement demonstrating the necessity of using 
such factor(s).  Guidelines concerning the consideration of 
location factors appear in paragraph (e)(3) of this section.

(5) Each Federal credit union shall make available, to any 
requesting member/applicant, a copy of the appraisal used 
in connection with that member’s real estate-related loan 
application.  The appraisal shall be available for a period 
of 25 months after the applicant has received notice from 
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the Federal credit union of the action taken by the Federal 
credit union on the real estate-related loan application.

(d) Nondiscrimination in advertising.  No federal 
credit union may engage in any form of advertising of 
real estate-related loans that indicates the credit union 
discriminates on the basis of race, color, religion, national 
origin, sex, handicap, or familial status in violation of the 
Fair Housing Act.  Advertisements must not contain any 
words, symbols, models or other forms of communication 
that suggest a discriminatory preference or policy of 
exclusion in violation of the Fair Housing Act or the Equal 
Credit Opportunity Act.

(1) Advertising notice of nondiscrimination compliance.  
Any federal credit union that advertises real estate-related 
loans must prominently indicate in such advertisement, 
in a manner appropriate to the advertising medium and 
format used, that the credit union makes such loans 
without regard to race, color, religion, national origin, sex, 
handicap, or familial status.

(i) With respect to written and visual advertisements, 
a credit union may satisfy the notice requirement by 
including in the advertisement a copy of the logotype, 
with the legend ‘‘Equal Housing Lender,’’ from the poster 
described in paragraph (d)(3) of this section or a copy of the 
logotype, with the legend ‘‘Equal Housing Opportunity,’’ 
from the poster described in § 110.25(a) of the United 
States Department of Housing and Urban Development’s 
(HUD) regulations (24 CFR 110.25(a)).

(ii) With respect to oral advertisements, a credit union 
may satisfy the notice requirement by a spoken statement 
that the credit union is an ‘‘Equal Housing Lender’’ or an 
‘‘Equal Opportunity Lender.’’

(iii) When an oral advertisement is used in conjunction 
with a written or visual advertisement, the use of either of 
the methods specified in paragraphs (d)(1)(i) or (ii) of this 
section will satisfy the notice requirement.

(iv) A credit union may use any other method reasonably 
calculated to satisfy the notice requirement.

(2) Lobby notice of nondiscrimination.  Every federal 
credit union that engages in real estate-related lending 
must display a notice of non-discrimination.  The notice 
must be placed in the public lobby of the credit union 
and in the public area of each office where such loans are 
made and must be clearly visible to the general public.  
The notice must incorporate either a facsimile of the 
logotype and language appearing in paragraph (d)(3) of 
this section or the logotype and language appearing at 
24 CFR 110.25(a).  Posters containing the logotype and 
language appearing in paragraph (d)(3) of this section 
may be obtained from the regional offices of the National 
Credit Union Administration.

(3) Logotype and notice of nondiscrimination compliance.  
The logotype and text of the notice required in paragraph 
(d)(2) of this section shall be as follows: 

We Do Business in Accordance With 
the Federal Fair Lending Laws

UNDER THE FEDERAL FAIR HOUSING ACT, IT 
IS ILLEGAL, ON THE BASIS OF RACE, COLOR, 
NATIONAL ORIGIN, RELIGION, SEX, HANDICAP, OR 
FAMILIAL STATUS (HAVING CHILDREN UNDER THE 
AGE OF 18), TO:

• Deny a loan for the purpose of purchasing, constructing, 
improving, repairing or maintaining a dwelling, or deny any 
loan secured by a dwelling; or

• Discriminate in fixing the amount, interest rate, duration, 
application procedures or other terms or conditions of such a 
loan, or in appraising property.

IF YOU BELIEVE YOU HAVE BEEN 
DISCRIMINATED 

AGAINST, YOU SHOULD SEND A COMPLAINT TO:

Assistant Secretary for Fair Housing and Equal 
Opportunity Department of Housing & Urban Development 

Washington, D.C. 20410 
For processing under the Federal Fair Housing Act 

and to: 
National Credit Union Administration 
Office of Examination and Insurance 

1775 Duke Street Alexandria, VA 22314–3428 

For processing under NCUA Regulations 
*************************************************

****************************
UNDER THE EQUAL CREDIT OPPORTUNITY ACT, 

IT IS ILLEGAL TO DISCRIMINATE IN ANY CREDIT 
TRANSACTION:

• On the basis of race, color, national origin, religion, sex, 
marital status, or age,

• Because income is from public assistance, or  
• Because a right was exercised under the Consumer 

Credit 
Protection Act.

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED 
AGAINST, YOU SHOULD SEND A COMPLAINT TO:

National Credit Union Administration  
   Office of Examination and Insurance  

1775 Duke Street  
Alexandria, VA 22314–3428 

(e) Guidelines.
(1) Compliance with the Fair Housing Act is achieved 

when each loan applicant’s credit worthiness is evaluated 
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on an individual basis, without presuming that the 
applicant has certain characteristics of a group.  If 
certain lending policies or procedures do presume group 
characteristics, they may violate the Fair Housing Act, 
even though the characteristics are not based upon race, 
color, sex, national origin, religion, handicap, or familial 
status.  Such a violation occurs when otherwise facially 
nondiscriminatory lending procedures (either general 
lending policies or specific criteria used in reviewing loan 
applications) have the effect of making real estate-related 
loans unavailable or less available on the basis of race, 
color, sex, national origin, religion, handicap, or familial 
status.  Note, however, that a policy or criterion which has a 
discriminatory effect is not a violation of the Fair Housing 
Act if its use achieves a legitimate business necessity 
which cannot be achieved by using less discriminatory 
standards.  It is also important to note that the Equal Credit 
Opportunity Act and Regulation B prohibit discrimination, 
either per se or in effect, on the basis of the applicant’s age, 
marital status, receipt of public assistance, or the exercise 
of any rights under the Consumer Credit Protection Act.

(2) Paragraph (b)(3) of this section prohibits consideration 
of certain factors because of their likely discriminatory 
effect and because they are not necessary to make sound 
real estate-related loans.  For purposes of clarification, the 
prohibited use of location factors in this section is intended 
to prevent abandonment of areas in which a Federal credit 
union’s members live or want to live.  It is not intended to 
require loans in those areas that are geographically remote 
from the FCU’s main or branch offices or that contravene 
the parameters of a Federal credit union’s charter.  Further.  
this prohibition does not preclude requiring a borrower to 
obtain flood insurance protection pursuant to the National 
Flood Insurance Act and part 760 of NCUA’s Rules and 
Regulations, nor does it preclude involvement with Federal 
or state housing insurance programs which provide for 
lower interest rates for the purchase of homes in certain 
urban or rural areas.  Also, the legitimate use of location 
factors in an appraisal does not constitute a violation of 
the provision of paragraph (b)(3) of this section, which 
prohibits consideration of location of the dwelling.  
Finally, the prohibited use of prior home ownership does 
not preclude a Federal credit union from considering an 
applicant’s payment history on a loan which was made 
to obtain a home.  Such action entails consideration of 
the payment record on a previous loan in determining 
creditworthiness; it does not entail consideration of prior 
home ownership.

(3)(i) Paragraph (c)(3) of this section prohibits 
consideration of the age or location of a dwelling in a 
real estate-related loan appraisal.  These restrictions are 
intended to prohibit the use of unfounded or unsubstantiated 
assumptions regarding the effect upon loan risk of the age 
of a dwelling or the physical or economic characteristics 

of an area.  Appraisals should be based on the present 
market value of the property offered as security (including 
consideration of specific improvements to be made by the 
borrower) and the likelihood that the property will retain 
an adequate value over the term of the loan.

(ii) The term ‘‘age of the dwelling’’ does not encompass 
structural soundness.  In addition, the age of the dwelling 
may be used by an appraiser as a basis for conducting 
further inspections of certain structural aspects of the 
dwelling.  Paragraph (c)(3) of this section does, however, 
prohibit an unsubstantiated determination that a house 
over X years in age is not structurally sound.

(iii) With respect to location factors, paragraph (c)
(4) of this section recognizes that there may be location 
factors which may be considered in an appraisal, and 
requires that the use of any such factors be specifically 
documented in the appraisal.  These factors will most often 
be those location factors which may negatively affect the 
short range future value (up to 3–5 years) of a property.  
Factors which in some cases may cause the market value 
of a property to decline are recent zoning changes or a 
significant number of abandoned homes in the immediate 
vicinity of the property.  However, not all zoning changes 
will cause a decline in property values, and proximity to 
abandoned buildings may not affect the market value of a 
property because the cause of abandonment is unrelated 
to high risk.  Proper considerations include the condition 
and utility of the improvement and various physical 
factors such as street conditions, amenities such as parks 
and recreation areas, availability of public utilities and 
municipal services and exposure to flooding and land 
faults.

§ 701.32 Payment on shares by public 
units and nonmembers.

(a) Authority.  A Federal credit union may, to the 
extent permitted under Section 107(6) of the Act and this 
section, receive payments on shares, (regular shares, share 
certificates, and share draft accounts) from public units and 
political subdivisions thereof (as those terms are defined 
in §745.1) and nonmember credit unions, and to the extent 
permitted under the Act, this section and §701.34, receive 
payments on shares (regular shares, share certificates, and 
share draft accounts) from other nonmembers.

(b) Limitations.  (1) Unless a greater amount has been 
approved by the Regional Director, the maximum amount 
of all public unit and nonmember shares shall not, at any 
given time, exceed 20% of the total shares of the federal 
credit union or $1.5 million, whichever is greater.

(2) Before accepting any public unit or nonmember 
shares in excess of 20% of total shares, the board of 
directors must adopt a specific written plan concerning the 
intended use of these shares and forward a copy of the 



PART 701 ORGANIZATION AND OPERATIONS OF FEDERAL CREDIT UNIONS § 701.33

701-17MARCH 2009

plan to the Regional Director.  The plan must include:
(i) A statement of the credit union’s needs, sources and 

intended uses of public unit and nonmember shares;
(ii) Provision for matching maturities of public unit 

and nonmember shares with corresponding assets, or 
justification for any mismatch; and

(iii) Provision for adequate income spread between 
public unit and nonmember shares and corresponding 
assets.

(3) A federal credit union seeking an exemption from the 
limits of paragraph (b)(1) of this section must submit to 
the Regional Director a written request including:

(i) The new maximum level of public unit and nonmember 
shares requested, either as a dollar amount or a percentage 
of total shares;

(ii) The current plan adopted by the credit union’s board 
of directors concerning the use of new public unit and 
nonmember shares;

(iii) A copy of the credit union’s latest financial statement; 
and

(iv) A copy of the credit union’s loan and investment 
policies.

(4) Where the financial condition and management of the 
credit union are sound and the credit union’s plan for the 
funds is reasonable, there will be a presumption in favor 
of granting the request.  When granted, exemptions will 
normally be for a two-year period.  The Regional Director 
will provide a written explanation for an exemption that is 
granted for a lesser time period.

(5) The Regional Director will provide a written 
determination on an exemption request within 30 calendar 
days after receipt of the request.  The 30-day period will 
not begin to run until all necessary information has been 
submitted to the Regional Director.  All denials may be 
appealed to the NCUA Board in a timely manner.  Appeals 
should be submitted through the Regional Director.

(6) Upon expiration of an exemption, non-member 
shares currently in the credit union in excess of the limits 
established pursuant to (b)(1) of this section will continue 
to be insured by the National Credit Union Insurance Fund 
within applicable limits.  No new shares in excess of the 
limits established pursuant to (b)(1) of this section shall be 
accepted.  Existing share certificates in excess of the limits 
established pursuant to (b)(1) of this section may remain 
in the credit union only until maturity.

(c) The limitations herein do not apply to accounts 
maintained in accordance with § 701.37 (Treasury Tax 
and Loan Depositaries; Depositaries and Financial Agents 
of the Government) and matching funds required by § 
705.7(b) (Community Development Revolving Loan 
Program for Credit Unions).  Once a loan granted pursuant 
to part 705 is repaid, nonmember share deposits accepted 
to meet the matching requirement are subject to this 
section.

§ 701.33 Reimbursement, insurance, 
and indemnification of officials and 
employees.

(a) Official.  An official is a person who is or was a 
member of the board of directors, credit committee or 
supervisory committee, or other volunteer committee 
established by the board of directors.

(b) Compensation.
(1) Only one board officer, if any, may be compensated 

as an officer of the board.  The bylaws must specify the 
officer to be compensated, if any, as well as the specific 
duties of each of the board officers.  No other official 
may receive compensation for performing the duties or 
responsibilities of the board or committee position to 
which the person has been elected or appointed.

(2) For purposes of this section, the term compensation 
specifically excludes:

(i) payment (by reimbursement to an official or direct 
credit union payment to a third party) for reasonable and 
proper costs incurred by an official in carrying out the 
responsibilities of the position to which that person has 
been elected or appointed, if the payment is determined 
by the board of directors to be necessary or appropriate in 
order to carry out the official business of the credit union, 
and is in accordance with written policies and procedures, 
including documentation requirements, established by 
the board of directors. Such payments may include the 
payment of travel costs for officials and one guest per 
official;

(ii) provision of reasonable health, accident and related 
types of personal insurance protection, supplied for 
officials at the expense of the credit union: Provided, that 
such insurance protection must exclude life insurance; must 
be limited to areas of risk, including accidental death and 
dismemberment, to which the official is exposed by reason 
of carrying out the duties or responsibilities of the official’s 
credit union position; must cease immediately upon the 
insured person’s leaving office, without providing residual 
benefits other than from pending claims, if any except that 
a credit union must comply with federal and state laws 
providing departing officials the right to maintain health 
insurance coverage at their own expense; and

(iii) indemnification and related insurance consistent 
with paragraph (c) of this section.

(c) Indemnification.
(1) A Federal credit union may indemnify its officials 

and current and former employees for expenses reasonably 
incurred in connection with judicial or administrative 
proceedings to which they are or may become parties by 
reason of the performance of their official duties.

(2) Indemnification shall be consistent either with the 
standards applicable to credit unions generally in the state 
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members living outside a metropolitan area.  Member 
earnings will be estimated based on data reported by the 
U.S. Census Bureau for the geographic area where the 
member lives.  The term “low-income members” also 
includes those members enrolled as students in a college, 
university, high school, or vocational school.

(3) Federal credit unions that do not receive notification 
that they qualify for a low-income credit union designation 
but believe they qualify may submit information to the 
regional director to demonstrate they qualify for a low-
income credit union designation.  For example, federal 
credit unions may provide actual member income from 
loan applications or surveys to demonstrate a majority of 
their membership is low-income members.

(4) If the regional director determines a low-income 
designated federal credit union no longer meets the criteria 
for the designation, the regional director will notify the 
federal credit union in writing, and the federal credit 
union must, within five years, meet the criteria for the 
designation or come into compliance with the regulatory 
requirements applicable to federal credit unions that do 
not have a low-income designation.  The designation will 
remain in effect during the five-year period.  If a federal 
credit union does not requalify and has secondary capital 
or nonmember deposit accounts with a maturity beyond the 
five-year period, a regional director may extend the time 
for a federal credit union to come into compliance with 
regulatory requirements to allow the federal credit union 
to satisfy the terms of any account agreements.  A federal 
credit union may appeal a regional director’s determination 
that the credit union no longer meets the criteria for a low-
income designation to the Board within 60 days of the 
date of the notice from the regional director.  An appeal 
must be submitted through the regional director.

(5)  Any credit union with a low-income credit union 
designation on January 1, 2009 will have five years from 
that date to meet the criteria for low-income designation 
under paragraph (a)(1) of this section, unless the regional 
director determines a longer time is required to allow the 
low-income credit union to satisfy the terms of a secondary 
capital or nonmember deposit account agreement.

(6) Definitions.  The following definitions apply to this 
section:

Median family income and total median earnings for 
individuals are income statistics reported by the U.S. 
Census Bureau.  The applicable income data can be 
obtained via the American FactFinder on the Census 
Bureau’s webpage at http://factfinder.census.gov/home/
saff/main.html?_lang=en.  

Metropolitan area means an area designated by the 
Office of Management and Budget pursuant to 31 U.S.C. 
1104(d), 44 U.S.C. 3504(c), and Executive Order 10253, 
16 FR 5605 (June 13, 1951) (as amended). 

(b) Acceptance of secondary capital accounts by low-
income designated credit unions.  A federal credit union 

in which the principal or home office of the credit union 
is located, or with the relevant provisions of the Model 
Business Corporation Act.  A Federal credit union that 
elects to provide indemnification shall specify whether it 
will follow the relevant state law or the Model Business 
Corporation Act.  Indemnification and the method of 
indemnification may be provided for by charter or bylaw 
amendment, contract or board resolution, consistent with 
the procedural requirements of the applicable state law 
or the Model Business Corporation Act, as specified.  A 
charter or bylaw amendment must be approved by the 
National Credit Union Administration.

(3) A Federal credit union may purchase and maintain 
insurance on behalf of its officials and employees against 
any liability asserted against them and expenses incurred 
by them in their official capacities and arising out of the 
performance of their official duties to the extent such 
insurance is permitted by the applicable state law or the 
Model Business Corporation Act.

(4) Notwithstanding subsections (1) through (3) of this 
section, a federal credit union may not indemnify a dual 
employee for duties performed for any employer other than 
the federal credit union.  For purposes of this subsection, 
a dual employee is a federal credit union employee who 
also performs work functions for another entity as part of 
a sharing arrangement between the federal credit union 
and the other entity.

§ 701.34 Designation of low-income 
status; Acceptance of secondary 
capital accounts by low-income 
designated credit unions.

(a) Designation of low-income status.
(1)  Based on data obtained through examinations, a 

regional director will notify a federal credit union that 
it qualifies for designation as a low-income credit union 
if a majority of its membership qualifies as low-income 
members.  A federal credit union that wishes to receive 
the designation will notify the regional director in writing 
within 30 days of receipt of the regional director’s 
notification.

(2)  Low-income members are those members who 
earn 80% or less than the median family income for the 
metropolitan area where they live or national metropolitan 
area, whichever is greater.  A regional director may use 
total median earnings for individuals instead of median 
family income if it is more beneficial to a federal credit 
union when determining if the credit union qualifies for a 
low-income credit union designation.  A regional director 
will use the statewide or national, non-metropolitan area 
median family income instead of the metropolitan area 
or national metropolitan area median family income for 
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having a designation of low-income status pursuant to 
paragraph (a) of this section may accept secondary capital 
accounts from non-natural person members and nonnatural 
person nonmembers subject to the following conditions:

(1) Secondary capital plan.  Before accepting secondary 
capital, a low-income credit union (‘‘LICU’’) shall adopt, 
and forward to the appropriate NCUA Regional Director 
for approval, a written ‘‘Secondary Capital Plan’’ that, at 
a minimum:

(i) States the maximum aggregate amount of uninsured 
secondary capital the LICU plans to accept;

(ii) Identifies the purpose for which the aggregate 
secondary capital will be used, and how it will be repaid;

(iii) Explains how the LICU will provide for liquidity to 
repay secondary capital upon maturity of the accounts;

(iv) Demonstrates that the planned uses of secondary 
capital conform to the LICU’s strategic plan, business 
plan and budget; and

(v) Includes supporting pro forma financial statements, 
including any off-balance sheet items, covering a minimum 
of the next two years.

(2) Decision on plan.  If a LICU is not notified within 45 
days of receipt of a Secondary Capital Plan that the plan is 
approved or disapproved, the LICU may proceed to accept 
secondary capital accounts pursuant to the plan.

(3) Nonshare account.  The secondary capital account 
must be established as an uninsured secondary capital 
account or other form of non-share account.

(4) Minimum maturity.  The maturity of the secondary 
capital account must be a minimum of five years.

(5) Uninsured account.  The secondary capital account 
will not be insured by the National Credit Union Share 
Insurance Fund or any governmental or private entity.

(6) Subordination of claim.  The secondary capital account 
investor’s claim against the LICU must be subordinate to 
all other claims including those of shareholders, creditors 
and the National Credit Union Share Insurance Fund.

(7) Availability to cover losses.  Funds deposited into a 
secondary capital account, including interest accrued and 
paid into the secondary capital account, must be available 
to cover operating losses realized by the LICU that exceed 
its net available reserves (exclusive of secondary capital 
and allowance accounts for loan and lease losses), and to 
the extent funds are so used, the LICU must not restore or 
replenish the account under any circumstances.  The LICU 
may, in lieu of paying interest into the secondary capital 
account, pay accrued interest directly to the investor 
or into a separate account from which the secondary 
capital investor may make withdrawals.  Losses must be 
distributed prorata among all secondary capital accounts 
held by the LICU at the time the losses are realized.

(8) Security.  The secondary capital account may not be 
pledged or provided by the account investor as security 
on a loan or other obligation with the LICU or any other 
party.

(9) Merger or dissolution.  In the event of merger or 
other voluntary dissolution of the LICU, other than merger 
into another LICU, the secondary capital accounts will be 
closed and paid out to the account investor to the extent 
they are not needed to cover losses at the time of merger 
or dissolution.

(10) Contract agreement.  A secondary capital account 
contract agreement must be executed by an authorized 
representative of the account investor and of the LICU 
reflecting the terms and conditions mandated by this 
section and any other terms and conditions not inconsistent 
with this section.

(11) Disclosure and acknowledgement.  An authorized 
representative of the LICU and of the secondary capital 
account investor each must execute a ‘‘Disclosure and 
Acknowledgment’’ as set forth in the Appendix to this 
section at the time of entering into the account agreement.  
The LICU must retain an original of the account agreement 
and the ‘‘Disclosure and Acknowledgment’’ for the term of 
the agreement, and a copy must be provided to the account 
investor.

(12) Prompt corrective action.  As provided in §§ 
702.204(b)(11), 702.304(b) and 702.305(b) of this 
chapter, the NCUA Board may prohibit a LICU classified 
‘‘critically undercapitalized’’ or, if ‘‘new,’’ as ‘‘moderately 
capitalized’’, ‘‘marginally capitalized’’, ‘‘minimally 
capitalized’’ or ‘‘uncapitalized’’, as the case may be, from 
paying principal, dividends or interest on its uninsured 
secondary capital accounts established after August 
7, 2000, except that unpaid dividends or interest will 
continue to accrue under the terms of the account to the 
extent permitted by law.

(c) Accounting treatment; Recognition of net worth 
value of accounts.  (1) Equity account.  A LICU that issues 
secondary capital accounts pursuant to paragraph (b) of 
this section must record the funds on its balance sheet in 
an equity account entitled ‘‘uninsured secondary capital 
account.’’

(2) Schedule for recognizing net worth value.  For 
accounts with remaining maturities of less than five years, 
the LICU must reflect the net worth value of the accounts 
in its financial statement in accordance with the following 
schedule:

Net worth 
value of  
original 
balance 
(percent)

Four to less than five years .............................
Three to less than four years .......................... 
Two to less than three years ........................... 
One to less than two years ............................. 
Less than one year .......................................... 

Remaining maturity

80
60
40
20

0
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Disclosure and Acknowledgment

[Name of CU] and [Name of investor] hereby 
acknowledge and agree that [Name of investor] has 
committed [amount of funds] to a secondary capital 
account with [name of credit union] under the following 
terms and conditions:

1.  Term.  The funds committed to the secondary capital 
account are committed for a period of ___ years.

2.  Redemption prior to maturity.  Subject to the 
conditions set forth in 12 CFR 701.34, the funds committed 
to the secondary capital account are redeemable prior to 
maturity only at the option of the LICU and only with the 
prior approval of the appropriate regional director.

3.  Uninsured, non-share account.  The secondary capital 
account is not a share account and the funds committed 
to the secondary capital account are not insured by the 
National Credit Union Share Insurance Fund or any other 
governmental or private entity.

4.  Prepayment risk.  Redemption of U.S.C. prior to the 
account’s original maturity date may expose the account 
investor to the risk of being unable to reinvest the repaid 
funds at the same rate of interest for the balance of the 
period remaining until the original maturity date.  The 
investor acknowledges that it understands and assumes 
responsibility for prepayment risk associated with the 
[name of credit union]’s redemption of the investor’s 
U.S.C. account prior to the original maturity date.

5.  Availability to cover losses.  The funds committed to 
the secondary capital account and any interest paid into the 
account may be used by [name of credit union] to cover 
any and all operating losses that exceed the credit union’s 
net worth exclusive of allowance accounts for loan losses, 
and in the event the funds are so used, [name of credit 
union] will under no circumstances restore or replenish 
those funds to [name of institutional investor].  Dividends 
are not considered operating losses and are not eligible to 
be paid out of secondary capital.

6. Accrued interest.  By initialing below, [name of credit 
union] and [name of institutional investor] agree that 
accrued interest will be:

___Paid into and become part of the secondary capital 
account;

___ Paid directly to the investor;
___ Paid into a separate account from which the investor 

may make withdrawals; or
___Any combination of the above provided the details 

are specified and agreed to in writing.
7.  Subordination of claims.  In the event of liquidation 

of [name of credit union], the funds committed to the 
secondary capital account will be subordinate to all other 
claims on the assets of the credit union, including claims 
of member shareholders, creditors and the National Credit 
Union Share Insurance Fund.

(3) Financial statement.  The LICU must reflect the full 
amount of the secondary capital on deposit in a footnote to 
its financial statement.

(d) Redemption of secondary capital.  With the written 
approval of the appropriate Regional Director, secondary 
capital that is not recognized as net worth under paragraph 
(c)(2) of this section (‘‘discounted secondary capital’’ 
recategorized as subordinated debt) may be redeemed 
according to the remaining maturity schedule in paragraph 
(d)(3) of this section.

(1) Request to redeem secondary capital.  A request 
for approval to redeem discounted secondary capital 
may be submitted in writing at any time, must specify 
the increment(s) to be redeemed and the schedule for 
redeeming all any part of each eligible increment, and 
must demonstrate to the satisfaction of the appropriate 
Regional Director that:

(i) The LICU will have a post-redemption net worth 
classification of ‘‘adequately capitalized’’ under part 702 
of this chapter;

(ii) The discounted secondary capital has been on deposit 
at least two years;

(iii) The discounted secondary capital will not be needed 
to cover losses prior to final maturity of the account;

(iv) The LICU’s books and records are current and 
reconciled;

(v) The proposed redemption will not jeopardize other 
current sources of funding, if any, to the LICU; and

(vi) The request to redeem is authorized by resolution of 
the LICU’s board of directors.

(2) Decision on request.  A request to redeem discounted 
secondary capital may be granted in whole or in part.  If a 
LICU is not notified within 45 days of receipt of a request 
for approval to redeem secondary capital that its request is 
either granted or denied, the LICU may proceed to redeem 
secondary capital accounts as proposed.

(3) Schedule for redeeming secondary capital.

Appendix to § 701.34
A LICU that is authorized to accept uninsured secondary 

capital accounts and each investor in such an account 
shall execute and date the following ‘‘Disclosure and 
Acknowledgment’’ form, a signed original of which must 
be retained by the credit union:

Remaining maturity

20
40
60
80

Redemption
limit as 
percent of 
original 
balance 

Four to less than five years .............................. 
     Three to less than four years ........................... 

Two to less than three years ............................ 
One to less than two years ............................... 
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8.  Prompt Corrective Action.  Under certain net worth 
classifications (see 12 CFR 702.204(b)(11), 702.304(b) 
and 702.305(b), as the case may be), the NCUA Board 
may prohibit [name of credit union] from paying principal, 
dividends or interest on its uninsured secondary capital 
accounts established after August 7, 2000, except that 
unpaid dividends or interest will continue to accrue under 
the terms of the account to the extent permitted by law.

ACKNOWLEDGED AND AGREED TO this ___day of 
[month and year] by:

____________________________________________
[name of investor’s official]
[title of official]
[name of investor]
[address and phone number of investor]
[investor’s tax identification number]
____________________________________________
[name of credit union official] 
[title of official]

§ 701.35 Share, share draft, and share 
certificate accounts.

(a) Federal credit unions may offer share, share draft, 
and share certificate accounts in accordance with Section 
107(6) of the Act (12 U.S.C. 1757(6)) and the board of 
directors may declare dividends on such accounts as 
provided in Section 117 of the Act (12 U.S.C. 1763).

(b) A Federal credit union shall accurately represent the 
terms and conditions of its share, share draft, and share 
certificate accounts in all advertising, disclosures, or 
agreements, whether written or oral.

(c) A federal credit union may, consistent with this 
section, parts 707 and 740 of this subchapter, other federal 
law, and its contractual obligations, determine the types 
of fees or charges and other matters affecting the opening 
maintaining and closing of a share, share draft or share 
certificate account.  State laws regulating such activities 
are not applicable to federal credit unions.

(d) For purposes of this Section, ‘‘state law’’ means the 
constitution, statutes, regulations, and judicial decisions 
of any state, the District of Columbia, the several 
territories and possessions of the United States, and the 
Commonwealth of Puerto Rico.

§ 701.36 FCU Ownership of fixed 
assets.

(a) Investment in Fixed Assets.  (1) No Federal credit 
union with $1,000,000 or more in assets may invest in any 
fixed assets if the investment would cause the aggregate 

of all such investments to exceed five percent of the credit 
union’s shares and retained earnings.

(2) The NCUA may waive the prohibition in paragraph 
(a)(1) of this section.

(i) A Federal credit union desiring a waiver must submit 
a written request to the NCUA regional office having 
jurisdiction over the geographical area in which the 
credit union’s main office is located.  The request must 
describe in detail the contemplated investment and the 
need for the investment.  The request must also indicate 
the approximate aggregate amount of fixed assets, as a 
percentage of shares and retained earnings, that the credit 
union would hold after the investment.

(ii) The regional director will inform the requesting credit 
union, in writing, of the date the request was received and 
of any additional documentation that the regional director 
might require in support of the waiver request.

(iii) The regional director will approve or disapprove the 
waiver request in writing within 45 days after receipt of the 
request and all necessary supporting documentation.  If the 
regional director approves the waiver, the regional director 
will establish an alternative limit on aggregate investments 
in fixed assets, either as a dollar limit or as a percentage 
of the credit union’s shares and retained earnings.  Unless 
otherwise specified by the regional director, the credit 
union may make future acquisition of fixed assets only if 
the aggregate of all such future investments in fixed assets 
does not exceed an additional one percent of the shares 
and retained earnings of the credit union over the amount 
approved by the regional director.

(iv) If the regional director does not notify the credit 
union of the action taken on its request within 45 calendar 
days of the receipt of the waiver request or the receipt of 
additional requested supporting information, whichever 
occurs later, the credit union may proceed with its proposed 
investment in fixed assets.  The investment, and any future 
investments in fixed assets, must not cause the credit union 
to exceed the aggregate investment limit described in its 
waiver request.

(b) Premises Not Currently Used To Transact Credit 
Union Business.  (1) When a Federal credit union acquires 
premises for future expansion and does not fully occupy 
the space within one year, the credit union must have 
a board resolution in place by the end of that year with 
definitive plans for full occupation.  Premises are fully 
occupied when the credit union, or a combination of the 
credit union, CUSOs, or vendors, use the entire space on 
a full-time basis.  CUSOs and vendors must be using the 
space primarily to support the credit union or to serve the 
credit union’s members.  The credit union must make any 
plans for full occupation available to an NCUA examiner 
upon request.

(2) When a Federal credit union acquires premises for 
future expansion, the credit union must partially occupy 
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the premises within a reasonable period, not to exceed three 
years.  Premises are partially occupied when the credit 
union is using some part of the space on a full-time basis.  
The NCUA may waive this partial occupation requirement 
in writing upon written request.  The request must be made 
within 30 months after the property is acquired.

(3) A Federal credit union must make diligent efforts 
to dispose of abandoned premises and any other real 
property not intended for use in the conduct of credit 
union business.  The credit union must seek fair market 
value for the property, and record its efforts to dispose of 
abandoned premises.  After premises have been abandoned 
for four years, the credit union must publicly advertise the 
property for sale.  Unless otherwise approved in writing 
by the NCUA, the credit union must complete the sale 
within five years of abandonment.

(c) Prohibited Transactions.  (1) Without the prior 
written approval of the NCUA, no federal credit union 
may invest in premises through an acquisition or a lease 
of one year or longer from any of the following:

(i) A director, member of the credit committee or 
supervisory committee, or senior management employee 
of the federal credit union, or immediate family member 
of any such individual.

(ii) A corporation in which any director, member of 
the credit committee or supervisory committee, official, 
or senior management employee, or immediate family 
members of any such individual, is an officer or director, 
or has a stock interest of 10 percent or more.

(iii) A partnership, limited liability company, or other entity 
in which any director, member of the credit committee or 
supervisory committee, or senior management employee, 
or immediate family members of any such individual, is a 
general partner, or a limited partner or entity member with 
an interest of 10 percent or more.

(2) The prohibition contained in paragraph (c)(1) of this 
section also applies to a lease from any other employee 
if the employee is directly involved in investments in 
fixed assets unless the board of directors determines that 
the employee’s involvement does not present a conflict of 
interest.

(3) All transactions with business associates or family 
members not specifically prohibited by this paragraph (c) 
must be conducted at arm’s length and in the interest of 
the credit union.

(d) Regulatory Flexibility Program.  Federal credit 
unions that qualify for the Regulatory Flexibility Program 
provided for in part 742 of this chapter are exempt from 
the five percent limitation described in paragraph (a) of 
this section.  For Federal credit unions eligible for the 
Regulatory Flexibility Program that subsequently lose 
eligibility:

(1) Section 742.8 of this chapter provides that NCUA 
may require the credit union to divest any existing fixed 
assets for substantive safety and soundness reasons; and

(2) The credit union may not make any new investments 
in fixed assets if, after the investment, the credit union’s 
total investments in fixed assets would exceed the five 
percent limitation described in paragraph (a) of this 
section.  The regional director may waive this prohibition 
to allow for new investments.

(e) Definitions—As used in this section:
(1) Abandoned premises means real property previously 

used to transact credit union business but no longer used 
for that purpose and real property originally acquired for 
future expansion for which the credit union no longer 
contemplates such use.

(2) Fixed assets means premises, furniture, fixtures and 
equipment.

(3) Furniture, fixtures, and equipment means all office 
furnishings, office machines, computer hardware and 
software, automated terminals, and heating and cooling 
equipment.

(4) Investments in fixed assets means:
(i) Any investment in improved or unimproved real 

property which is being used or is intended to be used as 
premises;

(ii) Any leasehold improvement on premises;
(iii) The aggregate of all capital and operating 

lease payments on fixed assets, without discounting 
commitments for future payments to present value; and

(iv) Any investment in furniture, fixtures and 
equipment.

(5) Immediate family member means a spouse or other 
family members living in the same household.

(6) Premises means any office, branch office, suboffice, 
service center, parking lot, other facility, or real estate 
where the credit union transacts or will transact business.

(7) Senior management employee means the credit 
union’s chief executive officer (typically this individual 
holds the title of President or Treasurer/Manager), any 
assistant chief executive officers (e.g., Assistant President, 
Vice President or Assistant Treasurer/Manager) and the 
chief financial officer (Comptroller).

(8) Shares means regular shares, share drafts, share 
certificates, other savings.

(9) Retained earnings means undivided earnings, 
regular reserve, reserve for contingencies, supplemental 
reserves, reserve for losses, and other appropriations from 
undivided earnings as designated by management or the 
Administration.

§ 701.37 Treasury Tax and Loan 
Depositaries; Depositaries and 
Financial Agents of the Government.

(a) Definitions.
(1) Treasury Tax and Loan (TT&L) Remittance Account 
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means a nondividend-paying account, the balance of 
which is subject to the right of immediate withdrawal, 
established for receipt of payments of Federal taxes and 
certain United States obligations under United States 
Treasury Department regulations.

(2) TT&L Note Account means an account subject to 
the right of immediate call, evidencing funds held by 
depositaries electing the note option under United States 
Treasury Department regulations.

(3) Treasury General Account means an account, 
established under United States Treasury Department 
regulations, in which a zero balance may be maintained 
and from which the entire balance may be withdrawn by 
the depositor immediately under all circumstances except 
closure of the credit union.

(4) U.S. Treasury Time Deposit-Open Account means a 
nondividend-bearing account, established under United 
States Treasury Department regulations, which generally 
may not be withdrawn until the expiration of 14 days 
after the date of the United States Treasury Department’s 
written notice of intent to withdraw.

(b) Subject to regulation of the United States Treasury 
Department, a Federal credit union may serve as a Treasury 
tax and loan depositary, a depositary of Federal taxes, a 
depositary of public money, and a financial agent of the 
United States Government.  In serving in these capacities, 
a Federal credit union may maintain the accounts defined in 
subsection (a), pledge collateral, and perform the services 
described under United States Treasury Department 
regulations for institutions acting in these capacities.

(c) Funds held in a TT&L Remittance Account, a TT&L 
Note Account, a Treasury General Account, and a U.S. 
Treasury Time Deposit-Open Account shall be considered 
deposits of public funds.  Funds held in a TT&L Remittance 
Account and a TT&L Note Account shall be added 
together and insured up to a maximum of $100,000 in 
the aggregate.  Funds held in a Treasury General Account 
and a U.S. Treasury Time Deposit-Open Account shall be 
added together and insured up to a maximum of $100,000 
in the aggregate.

(d) Funds held in a TT&L Remittance Account, a TT&L 
Note Account, a Treasury General Account, and U.S. 
Treasury Time Deposit-Open Account are not subject to 
the 60-day notice requirement of Article III, section 5(a) 
of the Federal Credit Union Bylaws.

§ 701.38 Borrowed funds from natural 
persons.

(a) Federal credit unions may borrow from a natural 
person, provided:

(1) The borrowing is evidenced by a signed promissory 
note which sets forth the terms and conditions regarding 
maturity, prepayment, interest rate, method of computation, 

and method of payment;
(2) The promissory note and any advertisement for such 

funds contains conspicuous language indicating that: 
(i) The note represents money borrowed by the credit 

union;
(ii) The note does not represent shares and, therefore, is 

not insured by the National Credit Union Share Insurance 
Fund.

(b) Federal credit unions must comply with the maximum 
borrowing authority of section 741.2 of this chapter

§ 701.39 Statutory lien.

(a) Definitions.  Within this section, each of the following 
terms has the meaning prescribed below:

(1) Except as otherwise provided by law or except as 
otherwise provided by federal law is a qualifying phrase 
referring to a federal and/or state law, as the case may be, 
which supersedes a requirement of this section.  It is the 
responsibility of the credit union to ascertain whether such 
statutory or case law exists and is applicable;

(2) Impress means to attach to a member’s account and 
is the act which makes the lien enforceable against that 
account;

(3) Member means any member who is primarily, 
secondarily or otherwise responsible for an outstanding 
financial obligation to the credit union, including without 
limitation an obligor, maker, co-maker, guarantor, co-
signer, endorser, surety or accommodation party;

(4) Notice means written notice to a member disclosing, 
in plain language, that the credit union has the right to 
impress and enforce a statutory lien against the member’s 
shares and dividends in the event of failure to satisfy a 
financial obligation, and may enforce the right without 
further notice to the member.  Such notice must be given 
at the time, or at any time before, the member incurs the 
financial obligation;

(5) Statutory lien means the right granted by section 
107(11) of the Federal Credit Union Act, 12 U.S.C. 
1757(11), to a federal credit union to establish a right in 
or claim to a member’s shares and dividends equal to the 
amount of that member’s outstanding financial obligation 
to the credit union, as that amount varies from time to 
time.

(b) Superior claim.  Except as otherwise provided by 
law, a statutory lien gives the federal credit union priority 
over other creditors when claims are asserted against a 
member’s account(s).

(c) Impressing a statutory lien.  Except as otherwise 
provided by federal law, a credit union can impress a 
statutory lien on a member’s account(s)—

(1) Account records.  By giving notice thereof in the 
member’s account agreement(s) or other account opening 
documentation; or
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(2) Loan documents.  In the case of a loan, by giving 
notice thereof in a loan document signed or otherwise 
acknowledged by the member(s); or

(3) By Law or policy.  Through a duly adopted credit 
union bylaw or policy of the board of directors, of which 
the member is given notice.

(d) Enforcing a statutory lien.  (1) Application of 
funds.  Except as otherwise provided by federal law, a 
federal credit union may enforce its statutory lien against 
a member’s account(s) by debiting funds in the account 

and applying them to the extent of any of the member’s 
outstanding financial obligations to the credit union.

(2) Default required.  A federal credit union may enforce 
its statutory lien against a member’s account(s) only 
when the member fails to satisfy an outstanding financial 
obligation due and payable to the credit union.

(3) Neither judgment nor set-off required.  A federal credit 
union need not obtain a court judgment on the member’s 
debt, nor exercise the equitable right of set-off, prior to 
enforcing its statutory lien against the member’s account.
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INTRODUCTION
A. Effective date.  After consideration of public comment, 

the National Credit Union Administration (NCUA) Board 
adopted these Bylaws and incorporated them as Appendix 
A to Part 701 of NCUA’s regulations on October 25, 2007.  
Unless a federal credit union has adopted bylaws before 
November 30, 2007, it must adopt these revised bylaws.

B. Adoption of all or part of these bylaws.  Although 
federal credit unions may retain any previously approved 
version of the bylaws, the NCUA Board encourages 
federal credit unions to adopt the revised bylaws because 
it believes they provide greater clarity and flexibility for 
credit unions and their officials and members.  Federal 
credit unions may also adopt portions of the revised 
bylaws and retain the remainder of previously approved 
bylaws, but the NCUA Board cautions federal credit 
unions to be extremely careful.  Federal credit unions must 
be careful because they run the risk of having inconsistent 
or conflicting provisions because of the various options 
the revised bylaws provide as well as other revisions in 
the text.

C. Bylaw amendments.  1.  The FCU Bylaws contain 
several provisions allowing FCU boards to select from an 
option or range of options and fill in a blank.  Changes to 
“fill-in-the-blank” provisions are, in fact, changes to the 
FCU’s bylaws and require a two-thirds vote of the board.  
As long as the FCU selects from the permissible options 
for completing the blank, the FCU need not submit the 
change for NCUA approval using the process outlined 
below.

2. Federal credit unions continue to have the flexibility 
to request other bylaw amendments if the need arises.  
NCUA must approve any bylaw amendments; federal 
credit unions may no longer adopt amendments from 
the “Standard Bylaw Amendments” booklet because the 
1999 revisions to the bylaws included sufficient flexibility 
to make the separate list of standard bylaw amendments 
superfluous.  Thus, NCUA no longer differentiates between 
“standard” and “nonstandard” bylaw amendments.

3.  The procedure for approval of bylaw amendments is 
as follows:

a.  The federal credit union wishing to adopt a bylaw 
amendment must file a request with its regional director.

b.  The request must include the section of the bylaws to 
be amended; the reason for or purpose of the amendment, 
including an explanation of why the amendment is 
desirable and what it will accomplish for the credit union; 
and the specific, proposed wording of the amendment.

c.  After review by the regional director and consultation 
within the agency, the regional director will advise the 
credit union if a proposed amendment is approved.

4.  Federal credit unions considering an amendment may 
find it useful to review the bylaws section of the agency 
website, which includes Office of General Counsel opinions 
about proposed bylaw amendments.  Opinions issued 
after April 2006 will include the language of approved 
amendments.  Even if an amendment has been previously 
approved, the credit union must submit a proposed 
amendment to NCUA for review under the procedure 
listed above to ensure the amendment is identical.  Credit 
unions requesting previously approved amendments will 
receive notice of the regional office’s decision within 15 
business days of the receipt of the request.

D.  The nature of the bylaws.  1.  The Federal Credit 
Union Act requires the NCUA Board to prepare bylaws 
for federal credit unions.  12 U.S.C. §1758.  The bylaws 
address a broad range of matters concerning a credit 
union’s organization and governance, the relationship of 
the credit union to its members, and the procedures and 
rules a credit union follows.  The bylaws supplement 
the broad provisions of:  a federal credit union’s charter, 
which establishes the existence of a federal credit union; 
the Federal Credit Union Act, which establishes the 
powers of federal credit unions; and NCUA regulations, 
which implement the Federal Credit Union Act.  As a 
legal matter, a federal credit union’s bylaws must conform 
to and cannot be inconsistent with any provision of its 
charter, the Federal Credit Union Act, NCUA regulations 
or other laws or regulations applicable to its operations.

2.  NCUA expects federal credit unions and their members 
will make every effort to resolve bylaw disputes using 
the credit union’s internal member complaint resolution 
process.  If a bylaw dispute cannot be resolved internally, 
however, credit union officials or members should contact 
the regional office with jurisdiction for the credit union for 
assistance in resolving the dispute.

3. NCUA has discretion to take administrative actions 
when a credit union is not in compliance with its bylaws.  
If a potential violation is identified, NCUA will carefully 
consider all of the facts and circumstances in deciding 
whether to take enforcement action.  NCUA will not 
take action against minor or technical violations, but 
emphasizes that it retains discretion to enforce the 
bylaws in appropriate cases, such as safety and soundness 
concerns or threats to fundamental, material credit union 
member rights.
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BYLAWS

Federal Credit Union, Charter 			 
No.________________________

(A corporation chartered under the laws of the United 
States)

Article I.  Name - Purposes 

Section 1.  Name.  The name of this credit union is as 
stated in Section 1 of the charter (approved organization 
certificate) of this credit union.

Section 2.  Purposes.  This credit union is a member- 
owned, democratically operated, not-for-profit organiz- 
ation managed by a volunteer board of directors, with the 
specified mission of meeting the credit and savings needs 
of consumers, especially persons of modest means.  The 
purpose of this credit union is to promote thrift among its 
members by affording them an opportunity to accumulate 
their savings and to create for them a source of credit for 

provident or productive purposes.  The credit union may 
add business as one of its purposes by placing a comma 
after “provident” and inserting “business.”

Article II.  Qualifications for Membership

Section 1.  Field of membership.  The field of membership 
of this credit union is limited to that stated in Section 5 of 
its charter.

Section 2. Membership application procedures.       
Applications for membership from persons eligible for 
membership under Section 5 of the charter must be signed 
by the applicant on forms approved by the board.  The 
applicant is admitted to membership after approval of an 
application by a majority of the directors, a majority of the 
members of a duly authorized executive committee, or by 
a membership officer, and after subscription to at least one 
share of this credit union and the payment of the initial 
installment, and the payment of a uniform entrance fee 
if required by the board.  If a person whose membership 
application is denied makes a written request, the credit 
union must explain the reasons for the denial in writing.

Section 3.  Maintenance of membership share required.  
A member who withdraws all shareholdings or fails to 
comply with the time requirements for restoring his or 
her account balance to par value in Article III, Section 
3, ceases to be a member.  By resolution, the board may 
require persons readmitted to membership to pay another 
entrance fee.

Section 4.  Continuation of membership.  Once a member 
becomes a member that person may remain a member 
until the person or organization chooses to withdraw or 
is expelled in accordance with the Act and Article XIV 
of these bylaws.  A member who is disruptive to credit 
union operations may be subject to limitations on services 
and access to credit union facilities.  A credit union that 
wishes to restrict services to members no longer within 
the field of membership should specify the restrictions in 
this section.

Staff commentary on qualifications for membership:
Entrance fee – FCUs may not vary the entrance fee 

among different classes of members because the Act 
requires a uniform fee.  FCUs may, however, eliminate 
the entrance fee for all applicants.

Article III.  Shares of Members

Section 1.  Par value.  The par value of each share will 
be $_____.  Subscriptions to shares are payable at the time 
of subscription, or in installments of at least $_____ per 
month.

Section 2.  Cap on shares held by one person.  The board 
may establish, by resolution, the maximum amount of 
shares that any one member may hold.

Appendix
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Section 3.  Time periods for payment and maintenance 
of membership share.  A member who fails to complete 
payment of one share within _____ of admission to 
membership, or within _____ from the increase in the 
par value of shares, or a member who reduces the share 
balance below the par value of one share and does not 
increase the balance to at least the par value of one share 
within _____ of the reduction will be terminated from 
membership.

Section 4.  Transferability.  Shares may only be 
transferred from one member to another by an instrument 
in a form as the board may prescribe.  Shares that accrue 
credits for unpaid dividends retain those credits when 
transferred.

Section 5.  Withdrawals.  Money paid in on shares or 
installments of shares may be withdrawn as provided in 
these bylaws or regulation on any day when payment on 
shares may be made, provided, however, that:

(a) The board has the right, at any time, to require 
members to give up to 60 days written notice of intention 
to withdraw the whole or any part of the amounts paid in 
by them.

(b) Reserved.
(c) No member may withdraw any shareholdings 

below the amount of the member’s primary or contingent 
liability to the credit union if the member is delinquent as a 
borrower, or if borrowers for whom the member is comaker, 
endorser, or guarantor are delinquent, without the written 
approval of the credit committee or loan officer.  Coverage 
of overdrafts under an overdraft protection policy does 
not constitute delinquency for purposes of this paragraph.  
Shares issued in an irrevocable trust as provided in Section 
6 of this article are not subject to withdrawal restrictions 
except as stated in the trust agreement.

(d) The share account of a deceased member (other than 
one held in joint tenancy with another member) may be 
continued until the close of the dividend period in which 
the administration of the deceased’s estate is completed.

(e) The board will have the right, at any time, to impose 
a fee for excessive share withdrawals from regular share 
accounts.  The number of withdrawals not subject to a fee 
and the amount of the fee will be established by board 
resolution and will be subject to regulations applicable to 
the advertising and disclosure of terms and conditions on 
member accounts.

Section 6.  Trusts.  Shares may be issued in a revocable 
or irrevocable trust, subject to the following:

When shares are issued in a revocable trust, the settlor 
must be a member of this credit union in his or her own 
right.  When shares are issued in an irrevocable trust, either 
the settlor or the beneficiary must be a member of this 
credit union.  The name of the beneficiary must be stated 
in both a revocable and irrevocable trust.  For purposes 
of this section, shares issued pursuant to a pension plan 

authorized by the rules and regulations will be treated as 
an irrevocable trust unless otherwise indicated in the rules 
and regulations. 

Section 7.  Joint accounts and membership requirements.  
Select one option and check the box corresponding to that 
option.

  __  Option A  -  Separate account not required to 
establish membership

Owners of a joint account may both be members of 
the credit union without opening separate accounts.  For 
joint membership, both owners are required to fulfill all 
of the membership requirements including each member 
purchasing and maintaining at least one share in the 
account. 

  __  Option B  -  Separate account required to establish 
membership

Each member must purchase and maintain at least one 
share in a share account that names the member as the sole 
or primary owner.  Being named as a joint owner of a joint 
account is insufficient to establish membership.  

Staff commentary on shares:
i.  Installments – FCUs may insert zero for the number of 

installments.  The FCU Act allows membership upon the 
payment of the initial installment of a membership share, 
but NCUA no longer views this provision as requiring 
FCUs to offer the option of paying for the membership 
share in installments.

ii.  Par value – FCUs may establish differing par values 
for different classes of members or types of accounts, 
provided this action does not violate any federal, state 
or local antidiscrimination laws.  For example, an FCU 
may want to establish a higher par value for recent credit 
union members, without requiring long-time members to 
bring their accounts up to the new par value.  A differing 
par value may also be permissible for different types 
of accounts, such as requiring a higher par value for a 
member with only a share draft account.  If a credit union 
adopts differing par values, all of the possible par values 
should be stated in Section 1.

iii.  Reduction in share balance below par value – When 
a member’s account balance falls below the par value, 
Section 3 requires FCUs to allow members a minimum 
time period to restore their account balance to the par value 
before membership is terminated.  FCUs may not delete 
this requirement or delete references to this requirement 
in Article II, Section 3.

Staff commentary on shares:

i.  Installments – FCUs may insert zero for the number of 
installments.  The FCU Act allows membership upon the 
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payment of the initial installment of a membership share, 
but NCUA no longer views this provision as requiring 
FCUs to offer the option of paying for the membership 
share in installments.  

ii.  Par value – FCUs may establish differing par values 
for different classes of members or types of accounts, 
provided this action does not violate any federal, state 
or local antidiscrimination laws.  For example, an FCU 
may want to establish a higher par value for recent credit 
union members, without requiring long-time members to 
bring their accounts up to the new par value.  A differing 
par value may also be permissible for different types 
of accounts, such as requiring a higher par value for a 
member with only a share draft account.  If a credit union 
adopts differing par values, all of the possible par values 
should be stated in Section 1.

iii.  Reduction in share balance below par value – When 
a member’s account balance falls below the par value, 
Section 3 requires FCUs to allow members a minimum 
time period to restore their account balance to the par value 
before membership is terminated.  FCUs may not delete 
this requirement or delete references to this requirement 
in Article II, Section 3.  

Article IV.  Meetings of Members

Section 1.  Annual meeting.  The annual meeting of the 
members must be held [insert time for annual meeting, 
for example, “during the month of March/on the third 
Saturday of April/ no later than March 31”], in the county 
in which any office of the credit union is located or within 
a radius of 100 miles of an office, at the time and place as 
the board determines and announces in the notice of the 
annual meeting.

Section 2.  Notice of meetings required.  a.  At least 30 
but no more than 75 days before the date of any annual 
meeting or at least 7 days before the date of any special 
meeting of the members, the secretary must give written 
notice to each member.  Notice may be by written notice 
delivered in person or by mail to the member’s address, 
or, for members who have opted to receive statements and 
notices electronically, by electronic mail.  Notice of the 
annual meeting may be given by posting the notice in a 
conspicuous place in the office of this credit union where 
it may be read by the members, at least 30 days before 
the meeting, if the annual meeting is to be held during 
the same month as that of the previous annual meeting 
and if this credit union maintains an office that is readily 
accessible to members where regular business hours are 
maintained.  Any meeting of the members, whether annual 
or special, may be held without prior notice, at any place 
or time, if all the members entitled to vote, who are not 
present at the meeting, waive notice in writing, before, 
during, or after the meeting.

b.  Notice of any special meeting must state the purpose 
for which it is to be held, and no business other than that 
related to this purpose may be transacted at the meeting.

Section 3.  Special meetings.  a.  Special meetings of 
the members may be called by the chair or the board of 
directors upon a majority vote, or by the supervisory 
committee as provided in these bylaws.  The chair must 
call a special meeting, meaning the meeting must be 
held, within 30 days of the receipt of a written request of 
25 members or 5% of the members as of the date of the 
request, whichever number is larger.  However, a request 
of no more than 750 members may be required to call a 
special meeting.

b.  The notice of a special meeting must be given as 
provided in Section 2 of this article.  Special meetings may 
be held at any location permitted for the annual meeting.

Section 4.  Items of business for annual meeting and rules 
of order for annual and special meetings.  The suggested 
order of business at annual meetings of members is--

(a) Ascertainment that a quorum is present.
(b) Reading and approval or correction of the minutes of 

the last meeting.
(c) Report of directors, if there is one.  For credit unions 

participating in the Community Development Revolving 
Loan Program, the directors must report on the credit 
union’s progress on providing needed community services, 
if required by NCUA Regulations.

(d) Report of the financial officer or the chief management 
official.

(e) Report of the credit committee, if there is one.
(f) Report of the supervisory committee, as required by 

Section 115 of the Act.
(g) Unfinished business.
(h) New business other than elections.
(i) Elections, as required by Section 111 of the Act.
(j) Adjournment.
k.  To the extent consistent with these bylaws, all 

meetings of the members will be conducted according to  
________________________.  The order of business for 
the annual meeting may vary from the suggested order, 
provided it includes all required items and complies with 
the rules of procedure adopted by the credit union.

The credit union must fill in the blank with one of the 
following authorities, noting the edition to be used:  
Democratic Rules of Order, The Modern Rules of Order, 
Robert’s Rules of Order, or Sturgis’ Standard Code of 
Parliamentary Procedure.

Section 5.  Quorum.  Except as otherwise provided, 
15 members constitute a quorum at annual or special 
meetings.  If no quorum is present, an adjournment may 
be taken to a date at least 7 but not more than 14 days 
thereafter.  The members present at any adjourned meeting 
will constitute a quorum, regardless of the number of 
members present.  The same notice must be given for the 
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adjourned meeting as is prescribed in Section 2 of this 
article for the original meeting, except that the notice must 
be given at least 5 days before the date of the meeting as 
fixed in the adjournment.

Article V.  Elections

The Credit Union must select one of the four voting 
options.  This may be done by printing the credit union’s 
bylaws with the option selected or retaining this copy 
and checking the box of the option selected.  All options 
continue with Section 3 of this article.

__ Option A1 - In-person elections; nominating 
committee and nominations from floor

Section 1.  Nomination procedures.  At least 30 days 
before each annual meeting, the chair will appoint a 
nominating committee of three or more members.  It is 
the duty of the nominating committee to nominate at least 
one member for each vacancy, including any unexpired 
term vacancy, for which elections are being held, and to 
determine that the members nominated are agreeable to 
the placing of their names in nomination and will accept 
office if elected.  

Section 2.  Election procedures.  After the nominations 
of the nominating committee have been placed before the 
members, the chair calls for nominations from the floor.  
When nominations are closed, the chair appoints the 
tellers, ballots are distributed, the vote is taken and tallied 
by the tellers, and the results announced.  All elections are 
determined by plurality vote and will be by ballot except 
where there is only one nominee for the office.

__ Option A2 - In-person elections; nominating 
committee and nominations by petition

Section 1.  Nomination procedures.  a.  At least 120 
days before each annual meeting the chair will appoint a 
nominating committee of three or more members.  It is 
the duty of the nominating committee to nominate at least 
one member for each vacancy, including any unexpired 
term vacancy, for which elections are being held, and to 
determine that the members nominated are agreeable to 
the placing of their names in nomination and will accept 
office if elected.

b.  The nominating committee files its nominations with 
the secretary of the credit union at least 90 days before 
the annual meeting, and the secretary notifies in writing 
all members eligible to vote at least 75 days before the 
annual meeting that nominations for vacancies may also 
be made by petition signed by 1% of the members with 
a minimum of 20 and a maximum of 500.  The secretary 
may use electronic mail to notify members who have opted 

to receive notices or statements electronically.
c.  The written notice must indicate that the election 

will not be conducted by ballot and there will be no 
nominations from the floor when the number of nominees 
equals the number of positions to be filled.  A brief 
statement of qualifications and biographical data in a form 
approved by the board of directors will be included for 
each nominee submitted by the nominating committee 
with the written notice to all eligible members.  Each 
nominee by petition must submit a similar statement of 
qualifications and biographical data with the petition.  The 
written notice must state the closing date for receiving 
nominations by petition.  In all cases, the period for 
receiving nominations by petition must extend at least 30 
days from the date that the petition requirement and the 
list of nominating committee’s nominees are mailed to all 
members.  To be effective, nominations by petition must 
be accompanied by a signed certificate from the nominee 
or nominees stating that they are agreeable to nomination 
and will serve if elected to office.  Nominations by petition 
must be filed with the secretary of the credit union at least 
40 days before the annual meeting and the secretary will 
ensure that nominations by petition, along with those of 
the nominating committee, are posted in a conspicuous 
place in each credit union office at least 35 days before the 
annual meeting.

Section 2.  Election procedures.  a.  All persons nominated 
by either the nominating committee or by petition must be 
placed before the members.  When nominations are closed, 
the chair appoints the tellers, ballots are distributed, the 
vote is taken and tallied by the tellers, and the results 
announced.  All elections are determined by plurality 
vote and will be by ballot except where there is only one 
nominee for each position to be filled.

b.  If sufficient nominations are made by the nominating 
committee or by petition to provide at least as many 
nominees as positions to be filled, nominations cannot 
be made from the floor.  In the event nominations from 
the floor are permitted and result in more nominees than 
positions to be filled, when nominations have been closed, 
the chair appoints the tellers, ballots are distributed, the 
vote is taken and tallied by the tellers, and the results 
announced.  When the number of nominees equals the 
number of positions to be filled, the chair may take a voice 
vote or declare each nominee elected by general consent 
or acclamation at the annual meeting.

__ Option A3 - Election by ballot boxes or voting 
machine; nominating committee and nomination by 
petition

Section 1.  Nomination procedures.  a.  At least 120 
days before each annual meeting, the chair will appoint 
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a nominating committee of three or more members.  It is 
the duty of the nominating committee to nominate at least 
one member for each vacancy, including any unexpired 
term vacancy, for which elections are being held, and to 
determine that the members nominated are agreeable to 
the placing of their names in nomination and will accept 
office if elected.

b.  The nominating committee files its nominations with 
the secretary of the credit union at least 90 days before 
the annual meeting, and the secretary notifies in writing 
all members eligible to vote at least 75 days before the 
annual meeting that nominations for vacancies may also 
be made by petition signed by 1% of the members with 
a minimum of 20 and a maximum of 500.  The secretary 
may use electronic mail to notify members who have opted 
to receive notices or statements electronically.

c.  The written notice must indicate that the election 
will not be conducted by ballot and there will be no 
nominations from the floor when the number of nominees 
equals the number of positions to be filled.  A brief 
statement of qualifications and biographical data in a form 
approved by the board of directors will be included for 
each nominee submitted by the nominating committee 
with the written notice to all eligible members.  Each 
nominee by petition must submit a similar statement of 
qualifications and biographical data with the petition.  The 
written notice must state the closing date for receiving 
nominations by petition.  In all cases, the period for 
receiving nominations by petition must extend at least 
30 days from the date of the petition requirement and the 
list of nominating committee’s nominees are mailed to all 
members.  To be effective, nominations by petition must 
be accompanied by a signed certificate from the nominee 
or nominees stating that they are agreeable to nomination 
and will serve if elected to office.  Nominations by petition 
must be filed with the secretary of the credit union at least 
40 days before the annual meeting and the secretary will 
ensure that nominations by petition along with those of 
the nominating committee are posted in a conspicuous 
place in each credit union office at least 35 days before the 
annual meeting.

Section 2.  Election procedures.  All elections are 
determined by plurality vote.  The election will be 
conducted by ballot boxes or voting machines, subject to 
the following conditions:

(a) The board of directors will appoint the election 
tellers;

(b) If sufficient nominations are made by the nominating 
committee or by petition to provide more nominees than 
positions to be filled, the secretary, at least 10 days before 
the annual meeting, will cause ballot boxes and printed 
ballots, or voting machines, to be placed in conspicuous 
locations, as determined by the board of directors with the 
names of the candidates posted near the boxes or voting 

machines.  The name of each candidate will be followed 
by a brief statement of qualifications and biographical data 
in a form approved by the board of directors;

(c) After the members have been given 24 hours to vote 
at conspicuous locations as determined by the board of 
directors, the ballot boxes or voting machines will be 
opened, the vote tallied by the tellers, the tallies placed 
in the ballot boxes, and the ballot boxes resealed.  The 
tellers are responsible at all times for the ballot boxes or 
voting machines and the integrity of the vote.  A record 
must be kept of all persons voting and the tellers must 
assure themselves that each person voting is entitled to 
vote; and

(d) The tellers will take the ballot boxes to the annual 
meeting.  At the annual meeting, printed ballots will be 
distributed to those in attendance who have not voted and 
their votes will be deposited in the ballot boxes placed 
by the tellers, before the beginning of the meeting, in 
conspicuous locations with the names of the candidates 
posted near them.  After those members have been given 
an opportunity to vote at the annual meeting, balloting 
will be closed, the ballot boxes opened, the vote tallied by 
the tellers and added to the previous count, and the chair 
will announce the result of the vote.

__ Option A4 - Election by electronic device (including 
but not limited to telephone and electronic mail) or 
mail ballot; nominating committee and nominations by 
petition

Section 1.  Nomination procedures.  a.  At least 120 
days before each annual meeting, the chair will appoint 
a nominating committee of three or more members.  It is 
the duty of the nominating committee to nominate at least 
one member for each vacancy, including any unexpired 
term vacancy, for which elections are being held, and to 
determine that the members nominated are agreeable to 
the placing of their names in nomination and will accept 
office if elected.

b.  The nominating committee files its nominations with 
the secretary of the credit union at least 90 days before 
the annual meeting, and the secretary notifies in writing 
all members eligible to vote at least 75 days before the 
annual meeting that nominations for vacancies may also 
be made by petition signed by 1% of the members with 
a minimum of 20 and a maximum of 500.  The secretary 
may use electronic mail to notify members who have opted 
to receive notices or statements electronically.

c.  The notice must indicate that the election will not be 
conducted by ballot and there will be no nominations from 
the floor when the number of nominees equals the number 
of positions to be filled.  A brief statement of qualifications 
and biographical data in a form approved by the board of 
directors will be included for each nominee submitted by 
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the nominating committee with the notice to all eligible 
members.  Each nominee by petition must submit a similar 
statement of qualifications and biographical data with 
the petition.  The notice must state the closing date for 
receiving nominations by petition.  In all cases, the period 
for receiving nominations by petition must extend at least 
30 days from the date of the petition requirement and the 
list of nominating committee’s nominees are mailed to all 
members.  To be effective, nominations by petition must 
be accompanied by a signed certificate from the nominee 
or nominees stating that they are agreeable to nomination 
and will serve if elected to office.  Nominations by petition 
must be filed with the secretary of the credit union at least 
40 days before the annual meeting and the secretary will 
ensure that nominations by petition, along with those of 
the nominating committee, are posted in a conspicuous 
place in each credit union office at least 35 days before the 
annual meeting.

Section 2.  Election procedures.  All elections are 
determined by plurality vote.  All elections will be by 
electronic device or mail ballot, subject to the following 
conditions:

(a) The board of directors will appoint the election 
tellers;

(b) If sufficient nominations are made by the nominating 
committee or by petition to provide more nominees than 
positions to be filled, the secretary, at least 30 days before 
the annual meeting, will cause either a printed ballot or 
notice of ballot to be mailed to all members eligible to 
vote.  Electronic mail may be used to provide the notice 
of ballot to members who have opted to receive notices or 
statements electronically;

(c) If the credit union is conducting its elections 
electronically, the secretary will cause the following 
materials to be transmitted to each eligible voter and the 
following procedures will be followed:

(1) One notice of balloting stating the names of the 
candidates for the board of directors and the candidates 
for other separately identified offices or committees.  
The name of each candidate must be followed by a brief 
statement of qualifications and biographical data in a form 
approved by the board of directors.  Electronic mail may 
be used to provide the notice of ballot to members who 
have opted to receive notices or statements electronically.

(2) One mail ballot that conforms to Section 2(d) of this 
article and one instruction sheet stating specific instructions 
for the electronic election procedure, including how 
to access and use the system, and the period of time in 
which votes will be taken.  The instruction will state that 
members without the requisite electronic device necessary 
to vote on the system may vote by submitting the enclosed 
mail ballot and specify the date the mail ballot must be 
received by the credit union.  For members who have 
opted to receive notices or statements electronically, the 

mail ballot is not required and electronic mail may be 
used to provide the instructions for the electronic election 
procedure.

(3) It is the duty of the tellers of election to verify, or cause 
to be verified the name of the voter and the credit union 
account number as they are registered in the electronic 
balloting system.  It is the duty of the teller to test the 
integrity of the balloting system at regular intervals during 
the election period.

(4) Ballots must be received no later than midnight, 5 
calendar days before the annual meeting.

(5) The vote will be tallied by the tellers.  The result 
must be verified at the annual meeting and the chair will 
make the result of the vote public at the annual meeting.

(6) In the event of malfunction of the electronic balloting 
system, the board of directors may in its discretion order 
elections be held by mail ballot only.  The mail ballots 
must conform to Section 2(d) of this article and must be 
mailed once more to all eligible members 30 days before 
the annual meeting.  The board may make reasonable 
adjustments to the voting time frames above, or postpone 
the annual meeting when necessary, to complete the 
elections before the annual meeting.

(d) If the credit union is conducting its election by mail 
ballot, the secretary will cause the following materials to 
be mailed to each member and the following procedures 
will be followed:

(1) One ballot, clearly identified as the ballot on which 
the names of the candidates for the board of directors 
and the candidates for other separately identified offices 
or committees are printed in random order.  The name of 
each candidate will be followed by a brief statement of 
qualifications and biographical data in a form approved by 
the board of directors;

(2) One ballot envelope clearly marked with instructions 
that the completed ballot must be placed in that envelope 
and sealed;

(3) One identification form to be completed so as to 
include the name, address, signature and credit union 
account number of the voter;

(4) One mailing envelope in which the voter, following 
instructions provided with the mailing envelope, must 
insert the sealed ballot envelope and the identification 
form, and which must have postage prepaid and be 
preaddressed for return to the tellers;

(5) When properly designed with features that preserve 
the secrecy of the ballot, one form can be printed that 
represents a combined ballot and identification form, and 
postage prepaid and preaddressed return envelope;

(6) It is the duty of the tellers to verify, or cause to be 
verified, the name and credit union account number of the 
voter as appearing on the identification form; to place the 
verified identification form and the sealed ballot envelope 
in a place of safekeeping pending the count of the vote; 

Appendix PART 701



PART 701NCUA RULES AND REGULATIONS§ 701.39

MARCH 2009701-32

PART 701

in the case of a questionable or challenged identification 
form, to retain the identification form and sealed ballot 
envelope together until the verification or challenge has 
been resolved;

(7) Ballots mailed to the tellers must be received by the 
tellers no later than midnight 5 days before the date of the 
annual meeting;

(8) The vote will be tallied by the tellers.  The result will 
be verified at the annual meeting and the chair will make 
the result of the vote public at the annual meeting.

Section 3.  Order of nominations.  Nominations may be 
in the following order: 

(a) Nominations for directors.
(b) Nominations for credit committee members, if 

applicable.  Elections may be by separate ballots following 
the same order as the above nominations or, if preferred, 
may be by one ballot for all offices.

Section 4.  Proxy and agent voting.  Members cannot 
vote by proxy.  A member other than a natural person 
may vote through an agent designated in writing for the 
purpose.

Section 5.  One vote per member.  Irrespective of the 
number of shares, no member has more than one vote.

Section 6.  Submission of information regarding credit 
union officials to NCUA.  The names and addresses of 
members of the board, board officers, executive committee, 
and members of the credit committee, if applicable, 
and supervisory committees must be forwarded to the 
Administration in accordance with the Act and regulations 
in the manner as may be required by the Administration.

Section 7.  Minimum age requirement.  Members must 
be at least ___ years of age by the date of the meeting 
(or for appointed offices, the date of appointment) in 
order to vote at meetings of the members, hold elective 
or appointive office, sign nominating petitions, or sign 
petitions requesting special meetings.

The Credit Union’s board should adopt a resolution 
inserting an age no greater than 18, or the age of majority 
under the state law applicable to the credit union, in the 
blank space.

The Credit Union may select the absentee ballot 
provision in conjunction with the voting procedure it has 
selected. This may be done by printing the credit union’s 
bylaws with this provision or by retaining this copy and 
checking the box.

Section 8.  Absentee ballots.  The board of directors may 
authorize the use of absentee ballots in conjunction with 
the other procedures authorized in this article, subject to 
the following conditions:

(a) The board of directors will appoint the election 
tellers;

(b) If sufficient nominations are made by the nominating 
committee or by petition to provide more than one nominee 
for any position to be filled, the secretary, at least 30 days 

before the annual meeting, will cause printed ballots to be 
mailed to all members of the credit union who are eligible 
to vote and who have submitted a written or electronic 
request for an absentee ballot;

(c) The secretary will cause the following materials to be 
mailed to each eligible voter who has submitted a written 
or electronic request for an absentee ballot:

(1) One ballot, clearly identified as the ballot on which 
the names of the candidates for the board of directors 
and the candidates for other separately identified offices 
or committees are printed in random order.  The name of 
each candidate will be followed by a brief statement of 
qualifications and biographical data in a form approved by 
the board of directors;

(2) One ballot envelope clearly marked with instructions 
that the completed ballot must be placed in that envelope 
and sealed;

(3) One identification form to be completed so as to 
include the name, address, signature and credit union 
account number of the voter;

(4) One mailing envelope in which the voter, pursuant 
to instructions provided with the envelope, must insert 
the sealed ballot envelope and the identification form, and 
which must have postage prepaid and be preaddressed for 
return to the tellers;

(5) When properly designed with features that preserve 
the secrecy of the ballot, one form can be printed that 
represents a combined ballot and identification form, and 
postage prepaid and preaddressed return envelope;

(d) It is the duty of the election tellers to verify, or cause 
to be verified, the name and credit union account number of 
the voter as appearing on the identification form; to place 
the verified identification and the sealed ballot envelope 
in a place of safekeeping pending the count of the vote; 
in the case of a questionable or challenged identification 
form, to retain the identification form and the sealed ballot 
envelope together until the verification or challenge has 
been resolved; and in the event that more than one voting 
procedure is used, to verify that no eligible voter has voted 
more than one time;

(e) Ballots mailed to the tellers must be received by the 
tellers no later than midnight 5 days before the date of the 
annual meeting; 

(f) Absentee ballots will be deposited in the ballot boxes 
to be taken to the annual meeting or included in a precount 
in accordance with procedures specified in Article V, 
Section 2; and

(g) If a member has chosen to receive statements and 
notices electronically, the credit union may provide notices 
required in this section by email and provide instructions 
for voting via electronic means instead of mail ballots.

Staff commentary on the election process:
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i.  Eligibility Requirements:  The Act and the FCU Bylaws 
contain the only eligibility requirements for membership 
on an FCU’s board of directors, which are as follows:

(a) the individual must be a member of the FCU before 
distribution of ballots;

(b) the individual cannot have been convicted of a crime 
involving dishonesty or breach of trust unless the NCUA 
Board has waived the prohibition for the conviction; and

(c) the individual meets the minimum age requirement 
established under Article V, Section 7 of the FCU 
Bylaws.

Anyone meeting the three eligibility requirements 
may run for a seat on the board of directors if properly 
nominated.  It is the nominating committee’s duty to 
ascertain that all nominated candidates, including those 
nominated by petition, meet the eligibility requirements.

ii.  Nomination Criteria for Nominating Committee:  
The FCU Act and the FCU Bylaws do not prohibit a 
board of directors from establishing reasonable criteria, in 
addition to the eligibility requirements, for a nominating 
committee to follow in making its nominations, such as 
financial experience, years of membership, or conflict 
of interest provisions.  The board’s nomination criteria, 
however, applies only to individuals nominated by the 
nominating committee; they cannot be imposed on 
individuals who meet the eligibility requirements and are 
properly nominated from the floor or by petition.

iii.  Candidates’ Names on Ballots:  When producing an 
election ballot, the FCU’s secretary may order the names of 
the candidates on the ballot using any method for selection 
provided it is random and used consistently from year to 
year so as to avoid manipulation or favoritism.

iv.  Secret Ballots:  An FCU must establish an election 
process that assures members their votes remain 
confidential and secret from all interested parties.  If the 
election process does not separate the member’s identity 
from the ballot, FCUs should use a third-party teller that 
has sole control over completed ballots.  If the ballots are 
designed so that members’ identities remain secret and are 
not disclosed on the ballot, FCUs may use election tellers 
from the FCU.  In any case, FCU employees, officials, 
and members must not have access to ballots identifying 
members or to information that links members’ votes to 
their identities.

v.  Plurality Voting:  At least one nominee must be 
nominated for each vacant seat.  When there are more 
nominees than seats open for election, the nominees who 
receive the greatest number of votes are elected to the 
vacant seats.

vi.  Minimum Age Requirement:  The age the board 
selects may not be greater than the age of majority under 
the state law applicable to the credit union.

Article VI.  Board of Directors

Section 1.  Number of members.  The board consists of 
_____ members, all of whom must be members of this 
credit union.  The number of directors may be changed 
to an odd number not fewer than 5 nor more than 15 by 
resolution of the board.  No reduction in the number of 
directors may be made unless corresponding vacancies 
exist as a result of deaths, resignations, expiration of terms 
of office, or other actions provided by these bylaws.  A 
copy of the resolution of the board covering any increase 
or decrease in the number of directors must be filed with 
the official copy of the bylaws of this credit union.

Section 2.  Composition of board.  _______(Fill in 
the number, which may be zero) directors or committee 
members may be a paid employee of the credit union.  
________(Fill in the number, which may be zero) 
immediate family members of a director or committee 
member may be a paid employee of the credit union.  In no 
case may employees, family members, or employees and 
family members constitute a majority of the board.  The 
board may appoint a management official who ______ 
(may or may not) be a member of the board and one or 
more assistant management officials who ______(may or 
may not) be a member of the board.  If the management 
official or assistant management official is permitted to 
serve on the board, he or she may not serve as the chair.

Section 3.  Terms of office.  Regular terms of office for 
directors must be for periods of either 2 or 3 years as the 
board determines.  All regular terms must be for the same 
number of years and until the election and qualification 
of successors.  Regular terms must be fixed at the first 
meeting, or upon any increase or decrease in the number 
of directors, so that approximately an equal number of 
regular terms must expire at each annual meeting.

Section 4.  Vacancies.  Any vacancy on the board, credit 
committee, if applicable, or supervisory committee will 
be filled as soon as possible by vote of a majority of the 
directors then holding office. If all director positions 
become vacant simultaneously, the supervisory committee 
immediately becomes the temporary board of directors 
and must follow the procedures in Article IX, Section 3.  
Directors and credit committee members appointed to fill a 
vacancy will hold office only until the next annual meeting, 
at which any unexpired terms will be filled by vote of the 
members, and until the qualification of their successors.  
Members of the supervisory committee appointed to fill a 
vacancy will hold office until the first regular meeting of 
the board following the next annual meeting of members, 
at which the regular term expires, and until the appointment 
and qualification of their successors.

Section 5.  Regular and special meetings.  A regular 
meeting of the board must be held each month at the time 
and place fixed by resolution of the board.  One regular 
meeting each calendar year must be conducted in person.  
If a quorum is present in person for the annual in person 

Appendix PART 701



PART 701NCUA RULES AND REGULATIONS§ 701.39

MARCH 2009701-34

PART 701

meeting, the remaining board members may participate 
using audio or video teleconference methods.  The other 
regular meetings may be conducted using audio or video 
teleconference methods.  The chair, or in the chair’s 
absence the ranking vice chair, may call a special meeting 
of the board at any time and must do so upon written 
request of a majority of the directors then holding office.  
Unless the board prescribes otherwise, the chair, or in the 
chair’s absence the ranking vice chair, will fix the time and 
place of special meetings.  Notice of all meetings will be 
given in the manner the board may from time to time by 
resolution prescribe.  Special meetings may be conducted 
using audio or video teleconference methods.

Section 6.  Board responsibilities.  The board has the 
general direction and control of the affairs of this credit 
union and is responsible for performing all the duties 
customarily performed by boards of directors.  This 
includes but is not limited to the following:

(a) Directing the affairs of the credit union in accordance 
with the Act, these bylaws, the rules and regulations and 
sound business practices.

(b) Establishing programs to achieve the purposes of 
this credit union as stated in Article I, Section 2, of these 
bylaws.

(c) Establishing a loan collection program and authorizing 
the chargeoff of uncollectible loans.

(d) Establishing a policy to address training for newly 
elected and incumbent directors and volunteer officials, 
in areas such as ethics and fiduciary responsibility, 
regulatory compliance, and accounting and determining 
that all persons appointed or elected by this credit union 
to any position requiring the receipt, payment or custody 
of money or other property of this credit union, or in its 
custody or control as collateral or otherwise, are properly 
bonded in accordance with the Act and regulations.

(e) Performing additional acts and exercising additional 
powers as may be required or authorized by applicable 
law.

If the credit union has an elected credit committee, you 
do not need to check a box.  If the credit union has no 
credit committee check Option 1 and if it has an appointed 
credit committee check Option 2.

__ Option 1 No Credit Committee.

(f) Reviewing denied loan applications of members who 
file written requests for review.

(g) Appointing one or more loan officers and delegating 
to those officers the power to approve or disapprove loans, 
lines of credit or advances from lines of credit.

(h) In its discretion, appointing a loan review committee 
to review loan denials and delegating to the committee 
the power to overturn denials of loan applications.  The 
committee will function as a mid-level appeal committee 

for the board.  Any denial of a loan by the committee 
must be reviewed by the board upon written request of the 
member.  The committee must consist of three members 
and the regular term of office of the committee member 
will be for two years.  Not more than one member of the 
committee may be appointed as a loan officer.

__ Option 2 Appointed Credit Committee.

(f) Appointing an odd number of credit committee 
members as provided in Article VIII of these bylaws.

Section 7.  Quorum.  A majority of the number of 
directors, including any vacant positions, constitutes a 
quorum for the transaction of business at any meeting, 
except that vacancies may be filled by a quorum consisting 
of a majority of the directors holding office as provided in 
Section 4 of this article.  Fewer than a quorum may adjourn 
from time to time until a quorum is in attendance.

Section 8.  Attendance and removal.  a.  If a director 
or a credit committee member, if applicable, fails to 
attend regular meetings of the board or credit committee, 
respectively, for 3 consecutive months, or 4 meetings 
within a calendar year, or otherwise fails to perform any 
of the duties as a director or a credit committee member, 
the office may be declared vacant by the board and the 
vacancy filled as provided in the bylaws.

b.  The board may remove any board officer from office 
for failure to perform the duties thereof, after giving the 
officer reasonable notice and opportunity to be heard.

When any board officer, membership officer, executive 
committee member or investment committee member is 
absent, disqualified, or otherwise unable to perform the 
duties of the office, the board may by resolution designate 
another member of this credit union to fill the position 
temporarily.  The board may also, by resolution, designate 
another member or members of this credit union to act on 
the credit committee when necessary in order to obtain a 
quorum.

Section 9.  Suspension of supervisory committee 
members.  Any member of the supervisory committee 
may be suspended by a majority vote of the board of 
directors.  The members of this credit union will decide, 
at a special meeting held not fewer than 7 nor more than 
14 days after any suspension, whether the suspended 
committee member will be removed from or restored to 
the supervisory committee.

Article VII.  Board Officers, Management Officials 
and Executive Committee

Section 1.  Board officers.  The board officers of this 
credit union are comprised of a chair, one or more vice 
chairs, a financial officer, and a secretary, all of whom are 
elected by the board and from their number.  The board 
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determines the title and rank of each board officer and 
records them in the addendum to this article.  One board 
officer, the ____________________, may be compensated 
for services as determined by the board.  If more than one 
vice chair is elected, the board determines their rank as 
first vice chair, second vice chair, and so on.  The offices 
of the financial officer and secretary may be held by 
the same person.  If a management official or assistant 
management official is permitted to serve on the board, 
he or she may not serve as the chair.  Unless removed as 
provided in these bylaws, the board officers elected at the 
first meeting of the board hold office until the first meeting 
of the board following the first annual meeting of the 
members and until the election and qualification of their 
respective successors.

Section 2.  Election and term of office.  Board officers 
elected at the meeting of the board next following the 
annual meeting of the members, which must be held not 
later than 7 days after the annual meeting, hold office for 
a term of 1 year and until the election and qualification 
of their respective successors: provided, however, that 
any person elected to fill a vacancy caused by the death, 
resignation, or removal of an officer is elected by the 
board to serve only for the unexpired term of that officer 
and until a successor is duly elected and qualified.

Section 3.  Duties of Chair.  The chair presides at 
all meetings of the members and at all meetings of the 
board, unless disqualified through suspension by the 
supervisory committee.  The chair also performs other 
duties customarily assigned to the office of the chair or 
duties he or she is directed to perform by resolution of the 
board not inconsistent with the Act and regulations and 
these bylaws.

Section 4.  Approval required.  The board must approve 
all individuals who are authorized to sign all notes of this 
credit union and all checks, drafts and other orders for 
disbursement of credit union funds.

Section 5.  Vice chair.  The ranking vice chair has and 
may exercise all the powers, authority, and duties of the 
chair during the chair’s absence or inability to act.

Section 6.  Duties of financial officer.  i.  The financial 
officer manages this credit union under the control and 
direction of the board unless the board has appointed a 
management official to act as general manager.  Subject 
to limitations, controls and delegations the board may 
impose, the financial officer will:

(a) Have custody of all funds, securities, valuable papers 
and other assets of this credit union.

(b) Provide and maintain full and complete records of all 
the assets and liabilities of this credit union in accordance 
with forms and procedures prescribed in regulations and 
other guidance approved by the Administration, including, 
for small credit unions, the Accounting Manual for Federal 
Credit Unions.

(c) Within 20 days after the close of each month, ensure 
that a financial statement showing the condition of this 
credit union as of the end of the month, including a 
summary of delinquent loans is prepared and submitted to 
the board and post a copy of the statement in a conspicuous 
place in the office of the credit union where it will remain 
until replaced by the financial statement for the next 
succeeding month.

(d) Ensure that financial and other reports the 
Administration may require are prepared and sent.

(e) Within standards and limitations prescribed by the 
board, employ tellers, clerks, bookkeepers, and other 
office employees, and have the power to remove these 
employees.

(f) Perform other duties customarily assigned to the 
office of the financial officer or duties he or she is directed 
to perform by resolution of the board not inconsistent with 
the Act, regulations and these bylaws.

ii.  The board may employ one or more assistant financial 
officers, none of whom may also hold office as chair or 
vice chair, and may authorize them, under the direction of 
the financial officer, to perform any of the duties devolving 
on the financial officer, including the signing of checks.  
When designated by the board, any assistant financial 
officer may also act as financial officer during the financial 
officer’s temporary absence or temporary inability to act.

Section 7.  Duties of management official and 
assistant management official.  The board may appoint a 
management official who is under the direction and control 
of the board or of the financial officer as determined by the 
board.  The management official may be assigned any or 
all of the responsibilities of the financial officer described 
in Section 6 of this article.  The board will determine the 
title and rank of each management official and record 
them in the addendum to this article.  The board may 
employ one or more assistant management officials.  
The board may authorize assistant management officials 
under the direction of the management official, to perform 
any of the duties devolving on the management official, 
including the signing of checks.  When designated by the 
board, any assistant management official may also act as 
management official during the management official’s 
temporary absence or temporary inability to act.

Section 8.  Board powers regarding employees.  The 
board employs, fixes the compensation, and prescribes the 
duties of employees as necessary, and has the power to 
remove employees, unless it has delegated these powers to 
the financial officer or management official.  Neither the 
board, the financial officer, nor the management official 
has the power or duty to employ, prescribe the duties 
of, or remove necessary clerical and auditing assistance 
employed or used by the supervisory committee and, if 
there is a credit committee, the power or duty to employ, 
prescribe the duties of, or remove any loan officer 
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appointed by the credit committee.
Section 9.  Duties of secretary.  The secretary prepares 

and maintains full and correct records of all meetings of the 
members and of the board, which records will be prepared 
within 7 days after the respective meetings.  The secretary 
must promptly inform the Administration in writing of 
any change in the address of the office of this credit union 
or the location of its principal records.  The secretary will 
give or cause to be given, in the manner prescribed in these 
bylaws, proper notice of all meetings of the members, and 
perform other duties he or she may be directed to perform 
by resolution of the board not inconsistent with the Act, 
regulations and these bylaws.  The board may employ one 
or more assistant secretaries, none of whom may also hold 
office as chair, vice chair, or financial officer, and may 
authorize them under direction of the secretary to perform 
any of the duties assigned to the secretary.

Section 10.  Executive committee.  As authorized by the 
Act, the board may appoint an executive committee of 
not fewer than three directors to serve at its pleasure, to 
act for it with respect to the board’s specifically delegated 
functions.  When making delegations to the executive 
committee, the board must be specific with regard to 
the committee’s authority and limitations related to the 
particular delegation.  The board may also authorize any of 
the following to approve membership applications under 
conditions the board and these bylaws may prescribe:  an 
executive committee; a membership officer(s) appointed 
by the board from the membership, other than a board 
member paid as an officer; the financial officer; any 
assistant to the paid officer of the board or to the financial 
officer; or any loan officer.  No executive committee 
member or membership officer may be compensated as 
such.

Section 11.  Investment committee.  The board may 
appoint an investment committee composed of not less 
than two, to serve at its pleasure to have charge of making 
investments under rules and procedures established by the 
board.  No member of the investment committee may be 
compensated as such.

Addendum: The board must list the positions of the 
board officers and management officials of this credit 
union.  They are as follows:

Select Option 1 if the credit union has a credit committee 
and Option 2 if it does not have a credit committee.

__ Option 1 Article VIII.  Credit Committee

Section 1.  Credit committee members.  The credit 
committee consists of _____ members.  All the members 
of the credit committee must be members of this credit 
union.  The number of members of the credit committee 
must be an odd number and may be changed to not fewer 

than 3 nor more than 7 by resolution of the board.  No 
reduction in the number of members may be made unless 
corresponding vacancies exist as a result of deaths, 
resignations, expiration of terms of office, or other actions 
provided by these bylaws.  A copy of the resolution of the 
board covering any increase or decrease in the number of 
committee members must be filed with the official copy of 
the bylaws of this credit union.

Section 2.  Terms of office.  Regular terms of office for 
elected credit committee members are for periods of either 
2 or 3 years as the board determines: provided, however, 
that all regular terms are for the same number of years 
and until the election and qualification of successors.  
The regular terms are fixed at the beginning, or upon 
any increase or decrease in the number of committee 
members, that approximately an equal number of regular 
terms expire at each annual meeting.

Regular terms of office for appointed credit committee 
members are for periods as determined by the board and 
as noted in the board’s minutes.

Section 3.  Officers of credit committee.  The credit 
committee chooses from their number a chair and a 
secretary.  The secretary of the committee prepares and 
maintains full and correct records of all actions taken by 
it, and those records must be prepared within 3 days after 
the action.  The offices of the chair and secretary may be 
held by the same person.

Section 4.  Credit committee powers.  The credit 
committee may, by majority vote of its members, appoint 
one or more loan officers to serve at its pleasure, and 
delegate to them the power to approve application for 
loans or lines of credit, share withdrawals, releases 
and substitutions of security, within limits specified by 
the committee and within limits of applicable law and 
regulations.  Not more than one member of the committee 
may be appointed as a loan officer.  Each loan officer must 
furnish to the committee a record of each approved or not 
approved transaction within 7 days of the date of the filing 
of the application or request, and this record becomes a 
part of the records of the committee.  All applications or 
requests not approved by a loan officer must be acted upon 
by the committee.  No individual may disburse funds of 
this credit union for any application or share withdrawal 
which the individual has approved as a loan officer.

Section 5.  Credit committee meetings.  The credit 
committee holds meetings as the business of this credit 
union may require, and not less frequently than once a 
month.  Notice of meetings will be given to members of 
the committee in a manner as the committee may from 
time to time, by resolution, prescribe.

Section 6.  Credit committee duties.  For each loan or 
line of credit, the credit committee or loan officer must 
inquire into the character and financial condition of the 
applicant and the applicant’s sureties, if any, to ascertain 
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their ability to repay fully and promptly the obligations 
incurred by them and to determine whether the loan or line 
of credit will be of probable benefit to the borrower.  The 
credit committee and its appointed loan officers should 
endeavor diligently to assist applicants in solving their 
financial problems.

Section 7.  Unapproved loans prohibited.  No loan or line 
of credit may be made unless approved by the committee 
or a loan officer in accordance with applicable law and 
regulations.

Section 8.  Lending procedures.  Subject to the limits 
imposed by applicable law and regulations, these bylaws, 
and the general policies of the board, the credit committee, 
or a loan officer, determines the security, if any, required for 
each application and the terms of repayment.  The security 
furnished must be adequate in quality and character and 
consistent with sound lending practices.  When funds are 
not available to make all the loans and lines of credit for 
which there are applications, preference should be given, 
in all cases, to the smaller applications if the need and 
credit factors are nearly equal.

__ Option 2 Article VIII.  Loan Officers (No Credit 
Committee)

Section 1.  Records of loan officer; prohibition on loan 
officer disbursing funds.  Each loan officer must maintain 
a record of each approved or not approved transaction 
within 7 days of the filing of the application or request, 
and that record becomes a part of the records of the credit 
union.  No individual may disburse funds of this credit 
union for any application or share withdrawal which the 
individual has approved as a loan officer.

Section 2.  Duties of loan officer.  For each loan or line 
of credit, the loan officer must inquire into the character 
and financial condition of the applicant and the applicant’s 
sureties, if any, to ascertain their ability to repay fully 
and promptly the obligations incurred by them and to 
determine whether the loan or line of credit will be of 
probable benefit to the borrower.  The loan officers should 
endeavor diligently to assist applicants in solving their 
financial problems.

Section 3.  Unapproved loans prohibited.  No loan or 
line of credit may be made unless approved by a loan 
officer in accordance with applicable law and regulations.

Section 4.  Lending procedures.  Subject to the limits 
imposed by law and regulations, these bylaws, and the 
general policies of the board, a loan officer determines the 
security if any required for each application and the terms 
of repayment.  The security furnished must be adequate in 
quality and character and consistent with sound lending 
practices.  When funds are not available to make all the 
loans and lines of credit for which there are applications, 
preference should be given, in all cases, to the applications 

for lesser amounts if the need and credit factors are nearly 
equal.

Article IX.  Supervisory Committee

Section 1. Appointment and membership.  The 
supervisory committee is appointed by the board from 
among the members of this credit union, one of whom 
may be a director other than the financial officer or the 
compensated officer of the board.  The board determines 
the number of members on the committee, which may not 
be fewer than 3 nor more than 5.  No member of the credit 
committee, if applicable, or any employee of this credit 
union may be appointed to the committee.  Regular terms 
of committee members are for periods of 1, 2, or 3 years as 
the board determines: provided, however, that all regular 
terms are for the same number of years and until the 
appointment and qualification of successors.  The regular 
terms are fixed at the beginning, or upon any increase or 
decrease in the number of committee members, so that 
approximately an equal number of regular terms expires 
at each annual meeting.

Section 2.  Officers of supervisory committee.  The 
supervisory committee members choose from among 
their number a chair and a secretary.  The secretary of 
the supervisory committee prepares, maintains, and has 
custody of full and correct records of all actions taken by 
it.  The offices of chair and secretary may be held by the 
same person.

Section 3.  Duties of supervisory committee.  a.  The 
supervisory committee makes, or causes to be made, 
the audits, and prepares and submits the written reports 
required by the Act and regulations.  The committee may 
employ and use clerical and auditing assistance required 
to carry out its responsibilities prescribed by this article, 
and may request the board to provide compensation 
for this assistance.  It will prepare and forward to the 
Administration required reports.

b.  If all director positions become vacant simultaneously, 
the supervisory committee immediately assumes the role 
of the board of directors.  The supervisory committee 
acting as the board must generally call and hold a special 
meeting to elect a board that will serve until the next annual 
meeting.  The special meeting must occur at least 7 but 
no more than 14 days after all director positions became 
vacant, and candidates for the board at the special meeting 
may be nominated by petition or from the floor.  However, 
if the next annual meeting has been scheduled and will 
occur within 45 days after all the director positions become 
vacant, the supervisory committee may decide to forego 
the special meeting and continue serving as the board until 
the election of new directors at the annual meeting.  

c.  If the next annual meeting has not been scheduled, 
but the month and day of the previous year’s meeting plus 
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7 days falls within 45 days after all the director positions 
become vacant, the supervisory committee acting as the 
board may decide to forego the special meeting to elect 
new directors.  In this case, the supervisory committee 
must schedule the annual meeting within 7 days before or 
after the month and day of the previous annual meeting and 
continue to serve as the board until directors are elected at 
the annual meeting.

d.  The supervisory committee acting as the board may 
not act on policy matters.  However, directors elected at a 
special meeting have the same powers as directors elected 
at the annual meeting.

Section 4.  Verification of accounts.  The supervisory 
committee will cause the verification of the accounts of 
members with the records of the financial officer from 
time to time and not less frequently than as required by 
the Act and regulations.  The committee must maintain a 
record of this verification.

Section 5.  Powers of supervisory committee – removal 
of directors and credit committee members.  By unanimous 
vote, the supervisory committee may suspend until the 
next meeting of the members any director, board officer, 
or member of the credit committee.  In the event of any 
suspension, the supervisory committee must call a special 
meeting of the members to act on the suspension, which 
meeting must be held not fewer than 7 nor more than 14 
days after the suspension.  The chair of the committee acts 
as chair of the meeting unless the members select another 
person to act as chair.

Section 6.  Powers of supervisory committee  -- special 
meetings.  By the affirmative vote of a majority of its 
members, the supervisory committee may call a special 
meeting of the members to consider any violation of the 
provisions of the Act, the regulations, or of the charter or 
the bylaws of this credit union, or to consider any practice 
of this credit union which the committee deems to be 
unsafe or unauthorized.

Article X.  Organization Meeting 

Section 1.  Initial meeting.  When application is made 
for a federal credit union charter, the subscribers to the 
organization certificate must meet for the purpose of 
electing a board of directors and a credit committee, 
if applicable.  Failure to commence operations within 
60 days following receipt of the approved organization 
certificate is cause for revocation of the charter unless a 
request for an extension of time has been submitted to and 
approved by the Regional Director.

Section 2.  Election of directors and credit committee.  
The subscribers elect a chair and a secretary for the meeting.  
The subscribers then elect from their number, or from 
those eligible to become members of this credit union, a 
board of directors and a credit committee, if applicable, all 

to hold office until the first annual meeting of the members 
and until the election and qualification of their respective 
successors.  If not already a member, every person 
elected under this section or appointed under Section 3 
of this article, must qualify within 30 days by becoming a 
member.  If any person elected as a director or committee 
member or appointed as a supervisory committee member 
does not qualify as a member within 30 days of election or 
appointment, the office will automatically become vacant 
and be filled by the board.

Section 3.  Election of board officers.  Promptly following 
the elections held under the provisions of Section 2 of this 
article, the board must meet and elect the board officers 
who will hold office until the first meeting of the board of 
directors following the first annual meeting of the members 
and until the election and qualification of their respective 
successors.  The board also appoints a supervisory 
committee at this meeting as provided in Article IX, 
Section 1, of these bylaws and a credit committee, if 
applicable.  The members so appointed hold office until 
the first regular meeting of the board following the first 
annual meeting of the members and until the appointment 
and qualification of their respective successors.

Article XI.  Loans and Lines of Credit to Members

Section 1.  Loan purposes.  Loans may only be made 
to members and for provident or productive purposes in 
accordance with applicable law and regulations.

The credit union may add business as one of its purposes 
by placing a comma after “provident” and inserting 
“business.”

Section 2.  Delinquency.  Any member whose loan 
is delinquent may be required to pay a late charge as 
determined by the board of directors.

Article XII.  Dividends

Section 1.  Power of board to declare dividends.  The 
board establishes dividend periods and declares dividends 
as permitted by the Act and applicable regulations. 

Article XIII.  RESERVED

Article XIV.  Expulsion and Withdrawal 

Section 1.  Expulsion procedure; expulsion or withdrawal 
does not affect members’ liability or shares.  A member may 
be expelled by a two-thirds vote of the members present 
at special meeting called for that purpose, but only after 
the member has been given the opportunity to be heard.  
A member also may be expelled under a nonparticipation 
policy adopted by the board of directors and provided 
to each member in accordance with the Act.  Expulsion 
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or withdrawal will not operate to relieve a member of 
any liability to this credit union.  All amounts paid in on 
shares by expelled or withdrawing members, before their 
expulsion or withdrawal, will be paid to them in the order 
of their withdrawal or expulsion, but only as funds become 
available and only after deducting any amounts due to this 
credit union.

Article XV.  Minors

Section 1.  Minors permitted to own shares.  Shares 
may be issued in the name of a minor.  State law governs 
the rights of minors to transact business with this credit 
union.

Article XVI.  General 

Section 1.  Compliance with law and regulation.  All 
power, authority, duties, and functions of the members, 
directors, officers, and employees of this credit union, 
pursuant to the provisions of these bylaws, must be 
exercised in strict conformity with the provisions of 
applicable law and regulations, and of the charter and the 
bylaws of this credit union.

Section 2.  Confidentiality.  The officers, directors, 
members of committees and employees of this credit 
union must hold in confidence all transactions of this credit 
union with its members and all information respecting 
their personal affairs, except when permitted by state or 
federal law.

Section 3.  Removal of directors and committee members.  
Notwithstanding any other provisions in these bylaws, any 
director or committee member of this credit union may be 
removed from office by the affirmative vote of a majority 
of the members present at a special meeting called for the 
purpose, but only after an opportunity has been given to 
be heard.  If member votes at a special meeting result in 
the removal of all directors, the supervisory committee 
immediately becomes the temporary board of directors 
and must follow the procedures in Article IX, Section 3.

Section 4.  Conflicts of interest prohibited.  No director, 
committee member, officer, agent, or employee of this 
credit union may participate in any manner, directly or 
indirectly, in the deliberation upon or the determination 
of any question affecting his or her pecuniary or personal 
interest or the pecuniary interest of any corporation, 
partnership, or association (other than this credit union) 
in which he or she is directly or indirectly interested.  In 
the event of the disqualification of any director respecting 
any matter presented to the board for deliberation or 
determination, that director must withdraw from the 
deliberation or determination; and if the remaining 
qualified directors present at the meeting plus the 
disqualified director or directors constitute a quorum, the 
remaining qualified directors may exercise with respect 

to this matter, by majority vote, all the powers of the 
board.  In the event of the disqualification of any member 
of the credit committee, if applicable, or the supervisory 
committee, that committee member must withdraw from 
the deliberation or determination.

Section 5.  Records.  Copies of the organization 
certificate of this credit union, its bylaws and any 
amendments to the bylaws, and any special authorizations 
by the Administration must be preserved in a place of 
safekeeping.  Copies of the organization certificate and 
field of membership amendments should be attached as 
an appendix to these bylaws.  Returns of nominations 
and elections and proceedings of all regular and special 
meetings of the members and directors must be recorded in 
the minute books of this credit union.  The minutes of the 
meetings of the members, the board, and the committees 
must be signed by their respective chairmen or presiding 
officers and by the persons who serve as secretaries of 
those meetings.

Section 6.  Availability of credit union records.  All books 
of account and other records of this credit union must 
be available at all times to the directors and committee 
members of this credit union provided they have a proper 
purpose for obtaining the records.  The charter and bylaws 
of this credit union must be made available for inspection 
by any member and, if the member requests a copy, it will 
be provided for a reasonable fee.

Section 7.  Member contact information.  Members must 
keep the credit union informed of their current address.

Section 8.  Indemnification.  (a) The credit union may 
elect to indemnify to the extent authorized by (check one)

[ ] law of the state of __________:
[ ] Model Business Corporation Act:
the following individuals from any liability asserted 

against them and expenses reasonably incurred by them 
in connection with judicial or administrative proceedings 
to which they are or may become parties by reason 
of the performance of their official duties (check as 
appropriate).

[ ] current officials
[ ] former officials
[ ] current employees
[ ] former employees
(b) The credit union may purchase and maintain insurance 

on behalf of the individuals indicated in (a) above against 
any liability asserted against them and expenses reasonably 
incurred by them in their official capacities and arising out 
of the performance of their official duties to the extent 
such insurance is permitted by the applicable state law or 
the Model Business Corporation Act.

(c) The term “official” in this bylaw means a person who 
is a member of the board of directors, credit committee, 
supervisory committee, other volunteer committee 
(including elected or appointed loan officers or membership 
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officers), established by the board of directors.
Article XVII.  Amendments of Bylaws and Charter

Section 1.  Amendment procedures.  Amendments of 
these bylaws may be adopted and amendments of the 
charter requested by the affirmative vote of two-thirds of 
the authorized number of members of the board at any 
duly held meeting of the board if the members of the board 
have been given prior written notice of the meeting and the 
notice has contained a copy of the proposed amendment or 
amendments.  No amendment of these bylaws or of the 
charter may become effective, however, until approved in 
writing by the NCUA Board.

Article XVIII.  Definitions 

Section 1.  General definitions.  When used in these 
bylaws the terms:

“Act” means the Federal Credit Union Act, as amended.

AppendixPART 701

“Administration” means the National Credit Union 
Administration.

“Applicable law and regulations” means the Federal 
Credit Union Act and rules and regulations issued 
thereunder or other applicable federal and state statutes 
and rules and regulations issued thereunder as the context 
indicates (such as The Higher Education Act of 1965).

“Board” means board of directors of the federal credit 
union.

“Immediate family member” means spouse, child, 
sibling, parent, grandparent, grandchild, stepparents, 
stepchildren, stepsiblings, and adoptive relationships.

“NCUA Board” means the Board of the National Credit 
Union Administration.

“Regulation” or “regulations” means rules and 
regulations issued by the NCUA Board.

“Share” or “shares” means all classes of shares and share 
certificates that may be held in accordance with applicable 
law and regulations.
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Part 702

Prompt Corrective Action

§ 702.1 Authority, purpose, scope and 
other supervisory authority.

(a) Authority.  Subparts A, B and C of this part and 
subpart L of part 747 of this chapter are issued by the 
National Credit Union Administration pursuant to section 
216 of the Federal Credit Union Act (FCUA), 12 U.S.C. 
1790d (section 1790d), as added by section 301 of the 
Credit Union Membership Access Act, Pub.  L. No. 105–
219, 112 Stat. 913 (1998).  Subpart D of this part is issued 
pursuant to FCUA section 120, 12 U.S.C. 1766.

(b) Purpose.  The express purpose of prompt corrective 
action under section 1790d is to resolve the problems of 
federally-insured credit unions at the least possible long-
term loss to the National Credit Union Share Insurance 
Fund.  This part carries out the purpose of prompt corrective 
action by establishing a framework of mandatory and 
discretionary supervisory actions, applicable according 
to a credit union’s net worth ratio, designed primarily to 
restore and improve the net worth of federally-insured 
credit unions.

(c) Scope.  This part implements the provisions of section 
1790d as they apply to federally-insured credit unions, 
whether federally- or state-chartered; to such credit unions 
defined as ‘‘new’’ pursuant to section 1790d(b)(2); and 
to such credit unions defined as ‘‘complex’’ pursuant to 
section 1790d(d).  Certain of these provisions also apply 
to officers and directors of federally-insured credit unions.  
This part does not apply to corporate credit unions.  
Procedures for issuing, reviewing and enforcing orders 
and directives issued under this part are set forth in subpart 
L of part 747 of this chapter, 12 CFR 747.2001 et seq.

(d) Other supervisory authority.  Neither § 1790d nor this 
part in any way limits the authority of the NCUA Board 
or appropriate State official under any other provision 
of law to take additional supervisory actions to address 
unsafe or unsound practices or conditions, or violations 
of applicable law or regulations.  Action taken under this 
part may be taken independently of, in conjunction with, 
or in addition to any other enforcement action available to 
the NCUA Board or appropriate State official, including 
issuance of cease and desist orders, orders of prohibition, 
suspension and removal, or assessment of civil money 
penalties, or any other actions authorized by law.

§ 702.2 Definitions 

Except as provided below, the terms used in this part have 
the same meanings as set forth in FCUA sections 101 and 
216, 12 U.S.C. 1752, 1790d.

(a) Appropriate regional director means the director 
of the NCUA regional office having jurisdiction over 
federally-insured credit unions in the state where the 

affected credit union is principally located.
(b) Appropriate State official means the commission, 

board or other supervisory authority having jurisdiction 
over credit unions chartered by the State which chartered 
the affected credit union.

(c) Credit union means a federally-insured, natural 
person credit union, whether federally- or State-chartered, 
as defined by 12 U.S.C. 1752(6).

(d) CUSO means a credit union service organization as 
described in 12 CFR 712 et seq. for federally-chartered 
credit unions, and as defined under State law for State-
chartered credit unions.

(e) NCUSIF means the National Credit Union Share 
Insurance Fund as defined by 12 U.S.C. 1783.

(f) Net Worth means--
(1) The retained earnings balance of the credit union 

at quarter-end as determined under generally accepted 
accounting principles, subject to paragraph (f)(3) of this 
section.  Retained earnings consists of undivided earnings, 
regular reserves, and any other appropriations designated 
by management or regulatory authorities;

(2) For a low income-designated credit union, net worth 
also includes secondary capital accounts that are uninsured 
and subordinate to all other claims, including claims of 
creditors, shareholders and the NCUSIF; and

(3) For a credit union that acquires another credit union 
in a mutual combination, net worth includes the retained 
earnings of the acquired credit union, or of an integrated 
set of activities and assets, at the point of acquisition.  A 
mutual combination is a transaction in which a credit union 
acquires another credit union, or acquires an integrated set 
of activities and assets that is capable of being conducted 
and managed as a credit union.

(g) Net worth ratio means the ratio of the net worth of the 
credit union (as defined in paragraph f) of this section to 
the total assets of the credit union (as defined by a measure 
chosen under paragraph (k) of this section.

(h) New credit union means a federally-insured credit 
union which both has been in operation for less than ten 
(10) years and has $10,000,000 or less in total assets.

(i) Senior executive officer means a senior executive 
officer as defined by 12 CFR 701.14(b)(2).
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(j) Shares means deposits, shares, share certificates, 
share drafts, or any other depository account authorized 
by federal or state law.

(k) Total assets
(1) Total assets means a credit union’s total assets as 

measured by either—
(i) Average quarterly balance.  The average of quarter-

end balances of the current and three preceding calendar 
quarters; or

(ii) Average monthly balance.  The average of month-end 
balances over the three calendar months of the calendar 
quarter; or

(iii) Average daily balance.  The average daily balance 
over the calendar quarter; or 

(iv) Quarter-end balance.  The quarter-end balance of 
the calendar quarter as reported on the credit union’s Call 
Report.

(2) For each quarter, a credit union must elect a measure 
of total assets from paragraph (k)(1) of this section to 
apply for all purposes under this part except §§ 702.103 
through 702.108 [risk-based net worth requirement].

(l) Weighted-average life means the weighted-average 
time to the return of a dollar of principal, calculated by 
multiplying each portion of principal received by the time 
at which it is expected to be received (based on a reasonable 
and supportable estimate of that time), and then summing 
and dividing by the total amount of principal.

Subpart A—Net Worth Classification

§ 702.101 Measures and effective date 
of net worth classification

(a) Net worth measures.  For purposes of this part, a credit 
union must determine its net worth category classification 
at the end of each calendar quarter using two measures:

(1) The net worth ratio as defined in § 702.2(g); and 
(2) If determined to be applicable under § 702.103, a 

risk-based net worth requirement.
(b) Effective date of net worth classification.  For 

purposes of this part, the effective date of a federally-
insured credit union’s net worth category classification 
shall be the most recent to occur of:

(1) Quarter-end effective date.  The last day of the 
calendar month following the end of the calendar quarter; 
or

(2) Corrected net worth category.  The date the credit 
union received subsequent written notice from NCUA or, 
if State-chartered, from the appropriate State official, of 

a decline in net worth category due to correction of an 
error or misstatement in the credit union’s most recent 
Call Report; or

(3) Reclassification to lower category.  The date the credit 
union received written notice from NCUA or, if State-
chartered, the appropriate State official, of reclassification 
on safety and soundness grounds as provided under §§ 
702.102(b) or 702.302(d).

(c) Notice to NCUA by filing Call Report.  (1) Other than 
by filing a Call Report, a federally-insured credit union 
need not notify the NCUA Board of a change in its net 
worth ratio that places the credit union in a lower net 
worth category;

(2) Failure to timely file a Call Report as required under 
this section in no way alters the effective date of a change 
in net worth classification under this paragraph (b) of this 
section, or the affected credit union’s corresponding legal 
obligations under this part.

§ 702.102 Statutory net worth 
categories.

(a) Net worth categories.  Except for credit unions 
defined as ‘‘new’’ under subpart B of this part, a federally-
insured credit union shall be classified (Table 1)—

(1) Well capitalized if it has a net worth ratio of seven 
percent (7%) or greater and also meets any applicable risk-
based net worth requirement under §§ 702.103 through 
702.108; or

(2) Adequately capitalized if it has a net worth ratio 
of six percent (6%) or more but less than seven percent 
(7%), and also meets any applicable risk-based net worth 
requirement under §§ 702.103 through 702.108 below; or

(3) Undercapitalized if it has a net worth ratio of four 
percent (4%) or more but less than six percent (6%), or 
fails to meet any applicable 

risk-based net worth requirement under §§ 702.103 
through 702.108; or

(4) Significantly undercapitalized if it
(i) Has a net worth ratio of two percent (2%) or more but 

less than four percent (4%); or
(ii) Has a net worth ratio of four percent (4%) or more 

but less than five percent (5%), and either—
(A) Fails to submit an acceptable net worth restoration 

plan within the time prescribed in § 702.206; or
(B) Materially fails to implement a net worth restoration 

plan approved by the NCUA Board; or
(5) Critically undercapitalized if it has a net worth ratio 

of less than two percent (2%).
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(b) Reclassification based on supervisory criteria 
other than net worth.  The NCUA Board may reclassify 
a ‘‘well capitalized’’ credit union as ‘‘adequately 
capitalized’’ and may require an ‘‘adequately capitalized’’ 
or ‘‘undercapitalized’’ credit union to comply with certain 
mandatory or discretionary supervisory actions as if it were 
in the next lower net worth category (each of such actions 
hereinafter referred to generally as ‘‘reclassification’’) in 
the following circumstances:

(1) Unsafe or unsound condition.  The NCUA Board 
has determined, after notice and opportunity for hearing 
pursuant to § 747.2003 of this chapter, that the credit 
union is in an unsafe or unsound condition; or

(2) Unsafe or unsound practice.  The NCUA Board 
has determined, after notice and opportunity for hearing 
pursuant to § 747.2003 of this chapter, that the credit union 
has not corrected a material unsafe or unsound practice of 
which it was, or should have been, aware.

(c) Non-delegation.  The NCUA Board may not delegate 
its authority to reclassify a credit union under paragraph 
(b) of this section.

(d) Consultation with State officials.  The NCUA Board 
shall consult and seek to work cooperatively with the 
appropriate State official before reclassifying a federally-
insured State-chartered credit union under paragraph (b) 
of this section, and shall promptly notify the appropriate 
State official of its decision to reclassify.

§ 702.103 Applicability of risk-based 
net worth requirement.

For purposes of § 702.102, a credit union is defined 
as ‘‘complex’’ and a risk-based net worth requirement 
is applicable only if the credit union meets both of the 

following criteria as reflected its most recent Call Report:
(a) Minimum asset size.  Its quarter-end total assets 

exceed ten million dollars ($10,000,000); and 
(b) Minimum RBNW calculation.  Its risk-based net 

worth requirement as calculated under § 702.106 exceeds 
six percent (6%).

§ 702.104 Risk portfolios defined.

A risk portfolio is a portfolio of assets, liabilities, or 
contingent liabilities as specified below, each expressed as 
a percentage of the credit union’s quarter-end total assets 
reflected in its most recent Call Report, rounded to two 
decimal places (Table 2):

(a) Long-term real estate loans.  Total real estate loans 
and real estate lines of credit outstanding, exclusive of 
those outstanding that will contractually refinance, reprice 
or mature within the next five (5) years, and exclusive of 
all member business loans (as defined in 12 CFR 723.1 or 
as approved under 12 CFR 723.20);

(b) Member business loans outstanding.  All member 
business loans as defined in 12 CFR 723.1 or as approved 
under 12 CFR 723.20;

(c) Investments.  Investments as defined by 12 CFR 
703.150 or applicable State law, including investments in 
CUSOs (as defined by § 702.2(d));

(d) Low-risk assets.  Cash on hand (e.g., coin and 
currency, including vault, ATM and teller cash) and the 
NCUSIF deposit;

(e) Average-risk assets.  One hundred percent (100%) 
of total assets minus the sum of the risk portfolios in 
paragraphs (a) through (d) of this section;

(f) Loans sold with recourse.  Outstanding balance of 
loans sold or swapped with recourse, excluding loans sold 
to the secondary mortgage market that have representations 

A credit union’s net worth is… if its net worth ratio is… and subject to the following condition(s)

“Well Capitalized” 7% or above Meets applicable risk-based net worth
(RBNW) requirement

“Adequately Capitalized” 6% to 6.99% Meets applicable RBNW requirement

“Undercapitalized” 4% to 5.99% Or fails applicable RBNW requirement

“Significantly Undercapitalized” 2% to 3.99%
Or if “undercapitalized at <5% net worth ratio and 
fails to timely submit or materialy implement Net 
Worth Restoration Plan

“Critically Undercapitalized” Less than 2% None

Table 1 -  Statutory net worth category classification
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and warranties consistent with those customarily required 
by the U.S. Government and government sponsored 
enterprises;

(g) Unused member business loan commitments.  Unused 
commitments for member business loans as defined in 12 

§ 702.105 Weighted - average life of 
investments.

Except as provided below (Table 3), the weighted-
average life of an investment for purposes of §§ 702.106(c) 
and 702.107(c) is defined pursuant to §702.2(m):

(a) Registered investment companies and collective 
investment funds.

(1) For investments in registered investment companies 
(e.g., mutual funds) and collective investment funds, 
the weighted-average life is defined as the maximum 
weighted-average life disclosed, directly or indirectly, in 
the prospectus or trust instrument;

(2) For investments in money market funds, as defined 
in 17 CFR 270.2a–7, and collective investment funds 
operated in accordance with short-term investment fund 
rules set forth in 12 CFR 9.18(b)(4)(ii)(B)(1)–(3), the 
weighted-average life is defined as one (1) year or less; 
and

CFR 723.1 or as approved under 12 CFR 723.20; and
(h) Allowance.  The Allowance for Loan and Lease 

Losses not to exceed the equivalent of one and one-half 
percent (1.5%) of total loans outstanding.

(3) For other investments in registered investment 
companies or collective investment funds, the weighted-
average life is defined as greater than five (5) years, but 
less than or equal to seven (7) years;

(b) Callable fixed-rate debt obligations and deposits.  For 
fixed-rate debt obligations and deposits that are callable in 
whole, the weighted-average life is defined as the period 
remaining to the maturity date;

(c) Variable-rate debt obligations and deposits.  For 
variable-rate debt obligations and deposits, the weighted-
average life is defined as the period remaining to the next 
rate adjustment date;

(d) Capital in mixed-ownership Government 
corporations and corporate credit unions.  For capital 
stock in mixed-ownership Government corporations, as 
defined in 31 U.S.C. 9101(2), and member paid-in capital 
and membership capital in corporate credit unions, as 
defined in 12 CFR 704.2, the weighted-average life is 
defined as greater than one (1) year, but less than or equal 

(a) Long-term real estate loans Total real estate loans and real estate lines of credit (excluding MBLs) with a maturity (and next rate 
adjustment period if variable rate) greater than 5 years

(b) MBLs outstanding Member business loan outstanding

(c) Investments As defined by federal regulation or applicable State law

(d) Low-risk assets Cash on hand and NCUSIF deposit

(e) Average-risk assets 100% of total assets minus sum of risk portfolios above

(f) Loans sold with recourse
Outstanding balance of loans sold or swapped with recourse, except for loans sold to the secondary mort-
gage market with a recourse of 1 year or less

Table 2 -  § 702.104 Risk Portfolios Defined

 Risk Portfolio	     	     Assets, liabilities or contingent liabilities

(g) Unsued MBL commitments Unused commitments for MBLs

(h) Allowance Allowance for Loan and Lease Losses limited to equivalent of 1.50 percent of total loans
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§ 702.106  Standard calculation of 
risk-based net worth requirement.

A credit union’s risk-based net worth requirement is the 
aggregate of the following standard component amounts, 
each expressed as a percentage of the credit union’s 
quarter-end total assets as reflected in its most recent Call 
Report, rounded to two decimal places (Table 4):

(a) Long-term real estate loans.  The sum of:
(1) Six percent (6%) of the amount of long-term real 

estate loans less than or equal to twenty-five percent (25%) 
of total assets; and

(2) Fourteen percent (14%) of the amount in excess of 
twenty-five percent (25%) of total assets; 

(b) Member business loans outstanding.  The sum of:
(1) Six percent (6%) of the amount of member business 

loans outstanding less than or equal to fifteen percent 
(15%) of total assets;

(2) Eight percent (8%) of the amount of member business 
loans outstanding greater than fifteen percent (15%), but 
less than or equal to twenty-five percent (25%), of total 
assets; and

(3) Fourteen percent (14%) of the amount in excess of 
twenty-five percent (25%) of total assets;

(c) Investments.  The sum of:

(1) Three percent (3%) of the amount of investments 
with a weighted-average life (as specified in § 702.105 
above) of one (1) year or less;

(2) Six percent (6%) of the amount of investments with 
a weighted-average life greater than one (1) year, but less 
than or equal to three (3) years;

(3) Twelve percent (12%) of the amount of investments 
with a weighted-average life greater than three (3) years, 
but less than or equal to ten (10) years; and

(4) Twenty percent (20%) of the amount of investments 
with a weighted-average life greater than ten (10) years;

(d) Low-risk assets.  Zero percent (0%) of the entire 
portfolio of low-risk assets;

(e) Average-risk assets.  Six percent (6%) of the entire 
portfolio of average-risk assets;

(f) Loans sold with recourse.  Six percent (6%) of the 
entire portfolio of loans sold with recourse;

(g) Unused member business loan commitments.  Six 
percent (6%) of the entire portfolio of unused member 
business loan commitments; and

(h) Allowance.  Negative one hundred percent (¥100%) 
of the balance of the Allowance for Loan and Lease Losses 
account, not to exceed the equivalent of one and one-half 
percent (1.5%) of total loans outstanding.

(a) Registered investment 
companies and collective 
investment funds

i.  Registered investment companies and collective investment funds:  As disclosed in prospectus or trust 
instrument, but if not disclosed, greater than five (5) years, but less than or equal to seven (7) years

ii.  money market funds and STIFs:  One (1) year or less.

(b) Callable fixed-rate debt 
obligations and deposits  Period remaining to maturity date

(c) Varilable-rate debt obliga-
tions and deposits Period remaining to next rate adjustment

(d) Capital in mixed-ownership 
Government corporations and 
corporate credit unions

Greater than one (1) year, but less than or equal to three (3) years.

(e) Investments in CUSOs Greater than one (1) year, but less than or equal to three (3) years.

Table 3 -  § 702.105 Weighted Average Life of Investments

Investment	     	    Weighted-average Life

(f) other equity securities Greater than ten (10) years.

to three (3) years;
(e) Investments in CUSOs.  For investments in CUSOs 

(as defined in § 702.2(d)), the weighted- average life is 
defined as greater than one (1) year, but less than or equal 

to three (3) years; and
(f) Other equity securities.  For other equity securities, 

the weighted average life is defined as greater than ten 
(10) years.
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§ 702.107 Alternative components for 
standard calculations.

A credit union may substitute one or more alternative 
components below, in place of the corresponding standard 
components in § 702.106 above, when any alternative 
component amount, expressed as a percentage of the 
credit union’s quarter-end total assets as reflected in its 
most recent Call Report, rounded to two decimal places, 
is smaller (Table 5):

(a) Long-term real estate loans.  The sum of:
(1) Non-callable.  Non-callable long-term real estate 

loans as follows:
(i) Eight percent (8%) of the amount of such loans with 

a remaining maturity of greater than 5 years, but less than 
or equal to 12 years;

(ii) Twelve percent (12%) of the amount of such loans 
with a remaining maturity of greater than 12 years, but 
less than or equal to 20 years; and

(iii) Fourteen percent (14%) of the amount of such loans 
with a remaining maturity greater than 20 years;

(2) Callable.  Long-term real estate loans callable in 5 

years or less as follows:
(i) Six percent (6%) of the amount of such loans with a 

documented call provision of 5 years or less and with a 
remaining maturity of greater than 5 years, but less than or 
equal to 12 years;

(ii) Ten percent (10%) of the amount of such loans with 
a documented call provision of 5 years or less and with a 
remaining maturity of greater than 12 years, but less than 
or equal to 20 years; and

(iii) Twelve percent (12%) of the amount of such loans 
with a documented call provision of 5 years or less and 
with a remaining maturity of greater than 20 years;

(b) Member business loans outstanding.  The sum of:
(1) Fixed rate.  Fixed-rate member business loans 

outstanding as follows:
(i) Six percent (6%) of the amount of such loans with a 

remaining maturity of 3 or fewer years;
(ii) Nine percent (9%) of the amount of such loans with 

a remaining maturity greater than 3 years, but less than or 
equal to 5 years;

(iii) Twelve percent (12%) of the amount of such loans 
with a remaining maturity greater than 5 years, but less 
than or equal to 7 years;

(a) Long-term real estate loans 0 to 25.00%
over 25.00%

(b) MBLs outstanding
0 to 15.00%

>15.00% to 25.00%
over 25.00%

(c) Investments

 By weighted-average life:	        0 to 1 years
>1 year to 3 years

>3 years to 10 years
>10 years

(d) Low-risk assets All %

 (e) Average-risk assets All %

(f) Loans sold with recourse
All %

Table 4 -  § 702.106 Standard Calculation of RBNW Requirement

(g) Unsued MBL commitments All %

(h) Allowance
 Limited to equivalent of 1.50% of total loans

(expressed as percent of total assets)

Risk Portfolio
Amount of risk portfolio (as percent of quarter-end total assets) to be multiplied 

by risk weighting Risk weighting

 .06
 .14

.06

.08

.14

.03

.06

.12

.20

 .00

.06

 .06

.06

(1.00)

A credit union’s RBNW requirement is the sum of eight standard components.  A standard component is calculated for each of the eight risk 
portfolios, equal to the sum of each amount of a risk portfolio times its risk weighting.  A credit union is classified “undercapitalized” if its net 
worth ratio is less than its applicable RBNW requirement
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(a) Long-Term Real Estate Loans

.08

Non-callable long-term real estate loans
				    Remaining maturity:
				    >5 years to 12 years

.14				    >12 years to 20 years

.14 				    >20 years

.06

 Long-term real estate loans callable in 5 years or less

				    Remaining maturity:
				    >5 years to 12 years

 .10				    >12 years to 20 years

.12  				    >20 years
The “alternative component” is the sum of each amount of the “long-term real estate loans” risk portfolio by non-”callable” and “callable” char-
acteristic and by remaining maturity (as a percent of quarter-end total assets) times its alternative factor.  Substitue for corresponding standard 
component if smaller.

Amount of long-term real estate loans by remaingin maturity Alternative risk weighting

(b) Member Business Loans

.06
				    Fixed-rate MBLs
				    0 to 3 years

.09				    >3 years to 5 years

.12				    >5 years to 7 years

.14				     >7 years to 12 years

 .16				    >12 years

.06
  				    Variable-rate MBLs
				    0 to 3 years

The “alternative component” is the sum of each amount of the member business loans risk portfolio by fixed and variable rate and by remaining 
maturity (as a percent of quarter-end total assets) times its alternative factor.  Substitute for corresponding standard component if smaller.

Amount of member business loans by remaining maturity Alternative risk weighting

.08				    >3 years to 5 years

.10				    >5 years to 7 years

.12 				    >7 years to 12 years

 .14				    >12 years

(c) Investments

.09				    >3 years to 5 years

.12				    >5 years to 7 years

.14				     >7 years to 12 years

 .16				    >12 years

The “alternative component” is the sum of each amount of the member business loans risk portfolio by fixed and variable rate and by remaining 
maturity (as a percent of quarter-end total assets) times its alternative factor.  Substitute for corresponding standard component if smaller.

Amount of member business loans by remaining maturity Alternative risk weighting

.08				    >3 years to 5 years

.10				    >5 years to 7 years

(d) Loans Sold With Recourse

.06				    Recourse 6% or greater

Weighted average recourse percent				    Recourse <6%

  The “alternative component” is the sum or each amount of the “loans sold with recourse” risk portfolio by level of recourse (as a percent of    
  quarter-end total assets) times its alternative factor.  The alternative factor for loans sold with recourse of less than 6% is equal to the weighted  
  average recourse percent on such loans.  A credit union must compute the weighted average recourse percent for its loans sold with recourse  
  of less than six (6%).  Substitute for corresponding standard component if smaller.

Amount of loans by recourse Alternative risk weighting

Table 5 -  § 702.107 Alternative Components for Standard Calculation
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(iv) Fourteen percent (14%) of the amount of such loans 
with a remaining maturity greater than 7 years, but less 
than or equal to 12 years; and

(v) Sixteen percent (16%) of the amount of such loans 
with a remaining maturity greater than 12 years; and

(2) Variable-rate.  Variable-rate member business loans 
outstanding as follows:

(i) Six percent (6%) of the amount of such loans with a 
remaining maturity of 3 or fewer years;

(ii) Eight percent (8%) of the amount of such loans with 
a remaining maturity greater than 3 years, but less than or 
equal to 5 years;

(iii) Ten percent (10%) of the amount of such loans with 
a remaining maturity greater than 5 years, but less than or 
equal to 7 years;

(iv) Twelve percent (12%) of the amount of such loans 
with a remaining maturity greater than 7 years, but less 
than or equal to 12 years; and

(v) Fourteen percent (14%) of the amount of such loans 
with a remaining maturity greater than 12 years.

(c) Investments.  The sum of:
(1) Three percent (3%) of the amount of investments 

with a weighted-average life (as specified in § 702.105 
above) of one (1) year or less;

(2) Six percent (6%) of the amount of investments with 
a weighted-average life greater than one (1) year, but less 
than or equal to three (3) years;

(3) Eight percent (8%) of the amount of investments 
with a weighted-average life greater than three (3) years, 
but less than or equal to five (5) years;

(4) Twelve percent (12%) of the amount of investments 
with a weighted-average life greater than five (5) years, 
but less than or equal to seven (7) years;

(5) Sixteen percent (16%) of the amount of investments 
with a weighted-average life greater than seven (7) years, 
but less than or equal to ten (10) years; and

(6) Twenty percent (20%) of the amount of investments 

with a weighted-average life greater than ten (10) years.
(d) Loans sold with recourse.  The alternative component 

is the sum of:
(1) Six percent (6%) of the amount of loans sold with 

contractual recourse obligations of six percent (6%) or 
greater; and

(2) The weighted average recourse percent of the amount 
of loans sold with contractual recourse obligations of less 
than six percent (6%), as computed by the credit union.

§ 702.108 Risk mitigation credit.

(a) Who may apply.  A credit union may apply for a 
risk mitigation credit if on any of the current or three 
preceding effective dates of classification it either failed 
an applicable RBNW requirement or met it by less than 
100 basis points.

(b) Application for credit.  Upon application pursuant to 
guidelines duly adopted by the NCUA Board, the NCUA 
Board may in its discretion grant a credit to reduce a 
risk-based net worth requirement under §§ 702.106 and 
702.107 upon proof of mitigation of:

(1) Credit risk; or
(2) Interest rate risk as demonstrated by economic value 

exposure measures. 
(c) Application by FISCU.  In the case of a FISCU 

seeking a risk mitigation credit—
(1) Before an application under paragraph
(a) above may be submitted to the NCUA Board, it must 

be submitted in duplicate to the appropriate State official 
and the appropriate Regional Director; and

(2) The NCUA Board, when evaluating the application 
of a FISCU, shall consult and seek to work cooperatively 
with the appropriate State official, and shall provide prompt 
notice of its decision to the appropriate State official.
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APPENDICES A–H TO SUBPART A OF PART 702

Risk portfolio Dollar balance
 Amount as 

percent of quarter-
end total assets

 Risk weighting
Amount times risk 

weighting
Standard 

component

Quarter-end total assets 200,000,000   100.0000%

(a) Long-term real estate loans

Threshold amount:  0 to 25%
Excess amount:  over 25%

60,000,000 30.0000% =
	
25.0000%
5.0000%

.06

.14
1.5000%
.07000%

 2.20%

(b) MBLs outstanding

Threshold amount:  0 to 15%
Intermediate tier: >15% to 25%
Excess amount:  over 25%

35,000,000 17.5000%
	
15.0000%
2.5000%
0.0%

.06

.08

.14

0.9000%
0.2000%
0.0%

 1.10%

(c) Investments

	 Weighted-average life
	 0 to 1 year
	 >1 to 3 years
	 >3 years to 10 years
	 >10 years

25.0000% =

	
12.0000%
 7.5000%
 5.0000%
 0.5000%

.03	

.06	

.12	

.20

0.3600%	
0.4500%
0.6000%	
0.1000%

50,000,000

	
24,000,000	
15,000,000	
10,000,000	
  1,000,000

 1.51%

(d) Low-risk assets 4,000,000 2.0000% 0%.00

Sum of risk portfolios (a) through (d) above 149,000,000 74.5.000%

(e) Average-risk assets

(f) loans sold with recourse

(g) Unsued MBL commitments

51,000,000
	
40,000,000
	
  5,000,000

25.5000% a/  

20.0000%

  2.5000%

.06	
	
.06
	
.06

1.53%
	
1.20%
	
0.15%

(h) Allowance 2,040,000.00b/ 1.0200% (1.02) %(1.00)
Sum of standard components:  

RBNW requirement c/  6.67%

 

a The Average-risk assets risk portfolio percent of quarter-end total assets equals 100 percent minus the sum of the percentages in 
the four risk portfolios above (e.g., Long-term real estate loans, MBLs outstanding, Investments, and Low-risk assets).

b The Allowance risk portfolio is limited to the equivalent of 1.50 percent of total loans.  For an example computation of the permitted 
dollar balance of Allowance, see worksheet in Appendix B below.

c A credit union is classified ‘‘undercapitalized’’ if its net worth ratio is less than its applicable RBNW requirement.  The dollar 
equivalent of RBNW requirement may be computed for informational purposes as the RBNW requirement percent of total assets.

Appendix A - Example Standard Components for RBNW Requirement,  §702.106

(EXAMPLE CALCULATION IN BOLD)
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Balance sheet account Dollar Balance
Percent of total 

loans
Range of ALL 

permitted

Permitted ALL 
percent of total 

loans

Permitted dollar 
balance of 
Allowance

Allowance for Loan and Lease 
Losses (ALL)

Total loans

2,400,000

136,000,000

1.7647% 0 to 1.50% 1.50% 2,040,000

Appendix B - Allowance Risk Portfolio Dollar Balance Worksheet

(EXAMPLE CALCULATION IN BOLD)

Remaining maturity

Dollar balance of 
long-term real 
estate loans by 
remaining maturity

Percent of total 
assets by re-
maining maturity

Alternative risk 
weighting

Alternative Com-
ponent

Non-callable long-term real estate loans

>5 years to 12 years
15,000,000 7.5000% 0.6000%.08

 >12 years to 20 years 2,500,000 0.1500%1.2500% .12

  >20 years 2,500,000 1.2500% .14 0.1750%
Long-term real estate loans callable in 5 years of less

>5 years to 12 years 35,000,000 17.5000%

.

06 1.0500%

 >12 years to 20 years 5,000,000 0.2500%2.5000% .10

  >20 years 0 0.000% .12 0.000%

Sum of above equals Alternative Component* 2.23%

*Substitute for standard component if lower

Appendix C -Example Long-Term Real Estate Loans Alternate Component, §702.107(a)
(EXAMPLE CALCULATION IN BOLD)

Remaining maturity
Dollar balance of 
MBLs by remain-
ing maturity

Percent of total 
assets by re-
maining maturity

Alternative risk 
weighting

Alternative Com-
ponent

Fixed-rate MBLs
 0 to 3 years

Appendix D -Example of Member Business Loans Alternate Component, §702.107(b)
(EXAMPLE CALCULATION IN BOLD)

 >3 years to 5 years

 >5 years to 7 years

>7 years to 12 years

 >12 years

6,000,000

4,000,000

2,000,000

0

0

0.1800%

0.1800%

0.1200%

0.0000%

0.0000%

3.0000%

2.0000%

1.0000%

0.0000%

0.0000%

.06

.09

.12

.14

.16

Variable-rate MBLs 
0 to 3 years

>3 years to 5 years

>5 years to 7 years

>7 years to 12 years

 >12 years 

sum of above equals Alternative component*

17,000,000

4,000,000

2,000,000

0

0

0.5100%

0.1600%

0.1000%

0.0000%

0.0000%

1.25%

8.5000%

2.0000%

1.0000%

0.0000%

0.0000%

.06

.08

.10

.12

.14

*Substitute for standard component if lower
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Weighted-average life

Dollar balance of 
investments by 
weighted-average 
life

Percent of total 
assets by weight-
ed-average life

Alternative risk 
weighting

Alternative 
Component

0 to 1 year

 >1 years to 3 years

>3 years to 5 years

>5 years to 7 years

>7 years to 10 years

>10 years

24,000,000

15,000,000

8,000,000

1,000.000

1,000.000

1,000,000

0.3600%

0.4500%

0.3200%

0.0600%

0.0800%

0.1000%

12.0000%

7.5000%

4.0000%

0.5000%

0.5000%

0.5000%

.03

.06

.08

.12

.16

.20

Appendix E -Example of Investment Alternative Component, §702.107(c)
(EXAMPLE CALCULATION IN BOLD)

Sum of above equals Alternative component* 1.37%
* Substitute for standard component if lower.

Percent of contractural recourse obligation
Dollar balance of 
loans sold with 
recourse

Percent of total 
assets

Alternative risk 
weighting

Alternative 
Component

Recourse 6% or greater

 Recourse < 6%

Sum of above equals Alternative component*

5,000,000

35,000,000

0.1500%

0.8750%

1.03%

2.5000%

17.5000%

.06po       

.0500

Appendix F -Example Loans Sold with Recourse Alternative Component, §702.107(d)
(EXAMPLE CALCULATION IN BOLD)

* Substitute for corresponding standard component if lower.

Appendix G -Worksheet for Alternative Risk Weighting of Loans 
Sold with Contractual Recourse Obligations of Less than 6%

(EXAMPLE CALCULATION IN BOLD)

Percent of contractural recourse obligation 
less than 6%

Dollar balance of 
loans sold with 

recourse

Dollars of 
recourse

Alternative risk 
weighting

5.50%

5.00%

4.50%

Sum of above equals

Dollar of recourse divided by dollar balance equals (expressed as %)

5,000,000

25,000,000

5,000,000

35,000.000

275,000

1,250,000

225,000

1,750,000

5.00%

 d The credit union must calculate this alternative risk weighting for loans sold with recourse of less than 6%.  For an example computation see 
worksheet G below.
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Subpart B—Mandatory and 
Discretionary Supervisory Actions

§ 702.201 Prompt corrective action 
for ‘‘adequately capitalized’’ credit 
unions.

(a) Earnings retention.  Beginning the effective date 
of classification as ‘‘adequately capitalized’’ or lower, a 
federally-insured credit union must increase the dollar 
amount of its net worth quarterly either in the current 
quarter, or on average over the current and three preceding 
quarters, by an amount equivalent to at least 1/10th percent 
(0.1%) of its total assets, and must quarterly transfer that 
amount (or more by choice) from undivided earnings to its 
regular reserve account until it is ‘‘well capitalized.’’

(b) Decrease in retention.  Upon written application 
received no later than 14 days before the quarter end, the 
NCUA Board, on a case-by-case basis, may permit a credit 
union to increase the dollar amount of its net worth and 
quarterly transfer an amount that is less than the amount 
required under paragraph (a) of this section, to the extent 

the NCUA Board determines that such lesser amount—
(1) Is necessary to avoid a significant redemption of 

shares; and
(2) Would further the purpose of this part.
(c) Decrease by FISCU.  The NCUA Board shall consult 

and seek to work cooperatively with the appropriate 
State official before permitting a federally-insured State-
chartered credit union to decrease its earnings retention 
under paragraph (b) of this section.

(d) Periodic review.  A decision under paragraph (b) 
of this section to permit a credit union to decrease its 
earnings retention is subject to quarterly review and 
revocation except when the credit union is operating 
under an approved net worth restoration plan that provides 
for decreasing its earnings retention as provided under 
paragraph (b). 

§ 702.202 Prompt corrective action for 
‘‘undercapitalized’’ credit unions

(a) Mandatory supervisory actions by credit union.  A 
federally-insured credit union which is ‘‘undercapitalized’’ 
must—

(1) Earnings retention.  Increase net worth and transfer 
earnings to its regular reserve account in accordance with 
§ 702.201;

Risk portfolio
Standard 

component
Alternative 
component

Lower of stan-
dard or alterna-
tive component

(a) Long-term real estate loans

(b) MBLs outstanding

(c) Investments

(f) Loans sold with recourse

(d) Low-risk assets

(e) Average-risk assets

(g) Unused MBL commitments

(h) Allowance

RBNW requirement*

Compare to Net Worth Ratio

2.20%

1.10%

1.51%

1.20%

2.85%

1.25%

1.37%

1.03%

2.20%

1.10%

1.37%

1.03%
Standard component

0%

1.53%

0.15%

(1.02)%

6.53%

Appendix H -Example RBNW Requirement Using Alternate Components

(Example Calculation in Bold)

* A credit union is “undercapitalized” if its net worth ratio is less than its applicable RBNW requirement.
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(2) Submit net worth restoration plan.  Submit a net 
worth restoration plan pursuant to §702.206, provided 
however, that a credit union in this category having a net 
worth ratio of less than five percent (5%) which fails to 
timely submit such a plan, or which materially fails to 
implement an approved plan, is classified ‘‘significantly 
undercapitalized’’ pursuant to § 702.102(a)(4)(ii) above;

(3) Restrict increase in assets.  Beginning the effective 
date of classification as ‘‘undercapitalized’’ or lower, not 
permit the credit union’s assets to increase beyond its total 
assets (per § 702.2(j)) for the preceding quarter unless—

(i) Plan approved.  The NCUA Board has approved a 
net worth restoration plan which provides for an increase 
in total assets and—

(A) The assets of the credit union are increasing 
consistent with the approved plan; and

(B) The credit union is implementing steps to increase 
the net worth ratio consistent with the approved plan;

(ii) Plan not approved.  The NCUA Board has not 
approved a net worth restoration plan and total assets of 
the credit union are increasing because of increases since 
quarter-end in balances of: 

(A) Total accounts receivable and accrued income on 
loans and investments; or

(B) Total cash and cash equivalents; or
(C) Total loans outstanding, not to exceed the sum of 

total assets (per § 702.2(j)) plus the quarter-end balance 
of unused commitments to lend and unused lines of credit 
provided however that a credit union which increases a 
balance as permitted under paragraphs (A), (B) or (C) 
cannot offer rates on shares in excess of prevailing rates 
on shares in its relevant market area, and cannot open new 
branches;

(4) Restrict member business loans.  Beginning the 
effective date of classification as ‘‘undercapitalized’’ or 
lower, not increase the total dollar amount of member 
business loans (defined as loans outstanding and unused 
commitments to lend) as of the preceding quarter-
end unless it is granted an exception under 12 U.S.C. 
1757a(b).

(b) ‘‘Second tier’’ discretionary supervisory actions by 
NCUA.  Subject to the applicable procedures for issuing, 
reviewing and enforcing directives set forth in subpart 
L of part 747 of this chapter, the NCUA Board may, by 
directive, take one or more of the following actions with 
respect to an ‘‘undercapitalized’’ credit union having a net 
worth ratio of less than five percent (5%), or a director, 
officer or employee of such a credit union, if it determines 
that those actions are necessary to carry out the purpose 
of this part:

(1) Requiring prior approval for acquisitions, branching, 
new lines of business.  Prohibit a credit union from, directly 
or indirectly, acquiring any interest in any business entity 
or financial institution, establishing or acquiring any 

additional branch office, or engaging in any new line of 
business, unless the NCUA Board has approved the credit 
union’s net worth restoration plan, the credit union is 
implementing its plan, and the NCUA Board determines 
that the proposed action is consistent with and will further 
the objectives of that plan;

(2) Restricting transactions with and ownership of 
CUSO.  Restrict the credit union’s transactions with a 
CUSO, or require the credit union to reduce or divest its 
ownership interest in a CUSO;

(3) Restricting dividends paid.  Restrict the dividend 
rates the credit union pays on shares to the prevailing rates 
paid on comparable accounts and maturities in the relevant 
market area, as determined by the NCUA Board, except 
that dividend rates already declared on shares acquired 
before imposing a restriction under this paragraph may 
not be retroactively restricted;

(4) Prohibiting or reducing asset growth.  Prohibit any 
growth in the credit union’s assets or in a category of 
assets, or require the credit union to reduce its assets or a 
category of assets;

(5) Alter, reduce or terminate activity.  Require the 
credit union or its CUSO to alter, reduce, or terminate any 
activity which poses excessive risk to the credit union;

(6) Prohibiting nonmember deposits.  Prohibit the credit 
union from accepting all or certain nonmember deposits; 

(7) Dismissing director or senior executive officer.  
Require the credit union to dismiss from office any 
director or senior executive officer, provided however, 
that a dismissal under this clause shall not be construed 
to be a formal administrative action for removal under 12 
U.S.C. 1786(g);

(8) Employing qualified senior executive officer.  Require 
the credit union to employ qualified senior executive 
officers (who, if the NCUA Board so specifies, shall be 
subject to its approval); and

(9) Other action to carry out prompt corrective action.  
Restrict or require such other action by the credit union as 
the NCUA Board determines will carry out the purpose 
of this part better than any of the actions prescribed in 
paragraphs (b)(1) through (8) of this section.

(c) ‘‘First tier’’ application of discretionary supervisory 
actions.  An ‘‘undercapitalized’’ credit union having a 
net worth ratio of five percent (5%) or more, or which 
is classified ‘‘undercapitalized’’ by reason of failing to 
satisfy a risk-based net worth requirement under §702.105 
or 702.106, is subject to the discretionary supervisory 
actions in paragraph (b) of this section if it fails to comply 
with any mandatory supervisory action in paragraph (a) of 
this section or fails to timely implement an approved net 
worth restoration plan under § 702.206, including meeting 
its prescribed steps to increase its net worth ratio.
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§ 702.203 Prompt corrective action for 
‘‘significantly undercapitalized’’ credit 
unions.

(a) Mandatory supervisory actions by credit union.  A 
federally-insured credit union which is ‘‘significantly 
undercapitalized’’ must—

(1) Earnings retention.  Increase net worth and transfer 
earnings to its regular reserve account in accordance with 
§ 702.201;

(2) Submit net worth restoration plan.  Submit a net 
worth restoration plan pursuant to §702.206;

(3) Restrict increase in assets.  Not permit the credit 
union’s total assets to increase except as provided in § 
702.202(a)(3) and

(4) Restrict member business loans.  Not increase the 
total dollar amount of member business loans (defined as 
loans outstanding and unused commitments to lend) as 
provided in § 702.202(a)(4).

(b) Discretionary supervisory actions by NCUA.  Subject 
to the applicable procedures for issuing, reviewing and 
enforcing directives set forth in sub-part L of part 747 
of this chapter, the NCUA Board may, by directive, take 
one or more of the following actions with respect to any 
‘‘significantly undercapitalized’’ credit union, or a director, 
officer or employee of such credit union, if it determines 
that those actions are necessary to carry out the purpose 
of this part:

(1) Requiring prior approval for acquisitions, branching, 
new lines of business.  Prohibit a credit union from, directly 
or indirectly, acquiring any interest in any business entity 
or financial institution, establishing or acquiring any 
additional branch office, or engaging in any new line of 
business, except as provided in §702.202(b)(1);

(2) Restricting transactions with and ownership of 
CUSO.  Restrict the credit union’s transactions with a 
CUSO, or require the credit union to divest or reduce its 
ownership interest in a CUSO;

(3) Restricting dividends paid.  Restrict the dividend 
rates that the credit union pays on shares as provided in § 
702.202(b)(3);

(4) Prohibiting or reducing asset growth.  Prohibit 
any growth in the credit union’s assets or in a category 
of assets, or require the credit union to reduce assets or a 
category of assets;

(5) Alter, reduce or terminate activity.  Require the credit 
union or its CUSO(s) to alter, reduce, or terminate any 
activity which poses excessive risk to the credit union;

(6) Prohibiting nonmember deposits.  Prohibit the credit 
union from accepting all or certain nonmember deposits;

(7) New election of directors.  Order a new election of 
the credit union’s board of directors;

(8) Dismissing director or senior executive officer.  
Require the credit union to dismiss from office any 

director or senior executive officer, provided however, 
that a dismissal under this clause shall not be construed 
to be a formal administrative action for removal under 12 
U.S.C. 1786(g);

(9) Employing qualified senior executive officer.  Require 
the credit union to employ qualified senior executive 
officers (who, if the NCUA Board so specifies, shall be 
subject to its approval);

(10) Restricting senior executive officers’ compensation.  
Except with the prior written approval of the NCUA Board, 
limit compensation to any senior executive officer to that 
officer’s average rate of compensation (excluding bonuses 
and profit sharing) during the four (4) calendar quarters 
preceding the effective date of classification of the credit 
union as ‘‘significantly undercapitalized,’’ and prohibit 
payment of a bonus or profit share to such officer;

(11) Other actions to carry out prompt corrective action.  
Restrict or require such other action by the credit union as 
the NCUA Board determines will carry out the purpose 
of this part better than any of the actions prescribed in 
paragraphs (b)(1) through (10) of this section; and

(12) Requiring merger.  Require the credit union to merge 
with another financial institution if one or more grounds 
exist for placing the credit union into conservatorship 
pursuant to 12 U.S.C. 1786(h)(1)(F), or into liquidation 
pursuant to 12 U.S.C. 1787(a)(3)(A)(i).

(c) Discretionary conservatorship or liquidation if 
no prospect of becoming ‘‘adequately capitalized.’’  
Notwithstanding any other actions required or permitted 
to be taken under this section, when a credit union 
becomes ‘‘significantly undercapitalized’’ (including 
by reclassification under section 702.102(b) above), 
the NCUA Board may place the credit union into 
conservatorship pursuant to 12 U.S.C. 1786(h)(1)(F), or 
into liquidation pursuant to 12 U.S.C. 1787(a)(3)(A)(i), 
provided that the credit union has no reasonable prospect 
of becoming ‘‘adequately capitalized.’’

§ 702.204 Prompt corrective action for 
‘‘critically undercapitalized’’ credit 
unions

(a) Mandatory supervisory actions by credit union.  
A federally-insured credit union which is ‘‘critically 
undercapitalized’’ must—

(1) Earnings retention.  Increase net worth and transfer 
earnings to its regular reserve account in accordance with 
§ 702.201;

(2) Submit net worth restoration plan.  Submit a net 
worth restoration plan pursuant to §702.206;

(3) Restrict increase in assets.  Not permit the credit 
union’s total assets to increase except as provided in § 
702.202(a)(3); and
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(4) Restrict member business loans.  Not increase the 
total dollar amount of member business loans (defined as 
loans outstanding and unused commitments to lend) as 
provided in § 702.202(a)(4).

(b) Discretionary supervisory actions by NCUA.  Subject 
to the applicable procedures for issuing, reviewing and 
enforcing directives set forth in sub-part L of part 747 
of this chapter, the NCUA Board may, by directive, take 
one or more of the following actions with respect to any 
‘‘critically undercapitalized’’ credit union, or a director, 
officer or employee of such credit union, if it determines 
that those actions are necessary to carry out the purpose 
of this part:

(1) Requiring prior approval for acquisitions, branching, 
new lines of business.  Prohibit a credit union from, directly 
or indirectly, acquiring any interest in any business entity 
or financial institution, establishing or acquiring any 
additional branch office, or engaging in any new line of 
business, except as provided by §702.202(b)(1);

(2) Restricting transactions with and ownership of 
CUSO.  Restrict the credit union’s transactions with a 
CUSO, or require the credit union to divest or reduce its 
ownership interest in a CUSO;

(3) Restricting dividends paid.  Restrict the dividend 
rates that the credit union pays on shares as provided in § 
702.202(b)(3);

(4) Prohibiting or reducing asset growth.  Prohibit 
any growth in the credit union’s assets or in a category 
of assets, or require the credit union to reduce assets or a 
category of assets;

(5) Alter, reduce or terminate activity.  Require the credit 
union or its CUSO(s) to alter, reduce, or terminate any 
activity which poses excessive risk to the credit union;

(6) Prohibiting nonmember deposits.  Prohibit the credit 
union from accepting all or certain nonmember deposits;

(7) New election of directors.  Order a new election of 
the credit union’s board of directors;

(8) Dismissing director or senior executive officer.  
Require the credit union to dismiss from office any 
director or senior executive officer, provided however, 
that a dismissal under this clause shall not be construed 
to be a formal administrative action for removal under 12 
U.S.C. 1786(g);

(9) Employing qualified senior executive officer.  Require 
the credit union to employ qualified senior executive 
officers (who, if the NCUA Board so specifies, shall be 
subject to its approval);

(10) Restricting senior executive officers’ compensation.  
Reduce or, with the prior written approval of the NCUA 
Board, limit compensation to any senior executive officer 
to that officer’s average rate of compensation (excluding 
bonuses and profit sharing) during the four (4) calendar 
quarters preceding the effective date of classification of the 
credit union as ‘‘critically undercapitalized,’’ and prohibit 

payment of a bonus or profit share to such officer;
(11) Restrictions on payments on uninsured secondary 

capital.  Beginning 60 days after the effective date 
of classification of a credit union as ‘‘critically 
undercapitalized,’’ prohibit payments of principal, 
dividends or interest on the credit union’s uninsured 
secondary capital accounts established after August 
7, 2000, except that unpaid dividends or interest shall 
continue to accrue under the terms of the account to the 
extent permitted by law;

(12) Requiring prior approval.  Require a ‘‘critically 
undercapitalized’’ credit union to obtain the NCUA 
Board’s prior written approval before doing any of the 
following:

(i) Entering into any material transaction not within 
the scope of an approved net worth restoration plan (or 
approved revised business plan under subpart C of this 
part);

(ii) Extending credit for transactions deemed highly 
leveraged by the NCUA Board or, if State-chartered, by 
the appropriate State official;

(iii) Amending the credit union’s charter or bylaws, 
except to the extent necessary to comply with any law, 
regulation, or order;

(iv) Making any material change in accounting methods; 
and

(v) Paying dividends or interest on new share accounts at 
a rate exceeding the prevailing rates of interest on insured 
deposits in its relevant market area;

(13) Other action to carry out prompt corrective action.  
Restrict or require such other action by the credit union as 
the NCUA Board determines will carry out the purpose 
of this part better than any of the actions prescribed in 
paragraphs (b)(1) through (12) of this section; and

(14) Requiring merger.  Require the credit union to merge 
with another financial institution if one or more grounds 
exist for placing the credit union into conservatorship 
pursuant to 12 U.S.C. 1786(h)(1)(F), or into liquidation 
pursuant to 12 U.S.C. 1787(a)(3)(A)(i).

(c) Mandatory conservatorship, liquidation or action in 
lieu thereof—(1) Action within 90 days.  Notwithstanding 
any other actions required or permitted to be taken under 
this section (and regardless of a credit union’s prospect 
of becoming ‘‘adequately capitalized’’), the NCUA 
Board must, within 90 calendar days after the effective 
date of classification of a credit union as ‘‘critically 
undercapitalized’’—

(i) Conservatorship.  Place the credit union into 
conservatorship pursuant to 12 U.S.C. 1786(h)(1)(G); or

(ii) Liquidation.  Liquidate the credit union pursuant to 
12 U.S.C. 1787(a)(3)(A)(ii); or

(iii) Other corrective action.  Take other corrective action, 
in lieu of conservatorship or liquidation, to better achieve 
the purpose of this part, provided that the NCUA Board 
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documents why such action in lieu of conservatorship 
or liquidation would do so, provided however, that 
other corrective action may consist, in whole or in part, 
of complying with the quarterly timetable of steps and 
meeting the quarterly net worth targets prescribed in an 
approved net worth restoration plan.

(2) Renewal of other corrective action.  A determination 
by the NCUA Board to take other corrective action in 
lieu of conservatorship or liquidation under paragraph 
(c)(1)(iii) of this section shall expire after an effective 
period ending no later than 180 calendar days after the 
determination is made, and the credit union shall be 
immediately placed into conservatorship or liquidation 
under paragraphs (c)(1)(i) and (ii), unless the NCUA 
Board makes a new determination under paragraph (c)(1)
(iii) of this section before the end of the effective period of 
the prior determination;

(3) Mandatory liquidation after 18 months—
(i) Generally.  Notwithstanding paragraphs (c)(1) and (2) 

of this section, the NCUA Board must place a credit union 
into liquidation if it remains ‘‘critically undercapitalized’’ 
for a full calendar quarter, on a monthly average basis, 
following a period of 18 months from the effective 
date the credit union was first classified ‘‘critically 
undercapitalized.’’

(ii) Exception.  Notwithstanding paragraph (c)(3)(i) of 
this section, the NCUA Board may continue to take other 
corrective action in lieu of liquidation if it certifies that the 
credit union—

(A) Has been in substantial compliance with an 
approved net worth restoration plan requiring consistent 
improvement in net worth since the date the net worth 
restoration plan was approved;

(B) Has positive net income or has an upward trend in 
earnings that the NCUA Board projects as sustainable; 
and

(C) Is viable and not expected to fail.
(iii) Review of exception.  The NCUA Board shall, at 

least quarterly, review the certification of an exception to 
liquidation under paragraph (c)(3)(ii) of this section and 
shall either—

(A) Recertify the credit union if it continues to satisfy 
the criteria of paragraph (c)(3)(ii) of this section; or

(B) Promptly place the credit union into liquidation, 
pursuant to 12 U.S.C. 1787(a)(3)(A)(ii), if it fails to satisfy 
the criteria of paragraph (c)(3)(ii) of this section.

(4) Nondelegation.  The NCUA Board may not delegate 
its authority under paragraph (c) of this section, unless 
the credit union has less than $5,000,000 in total assets. 
A credit union shall have a right of direct appeal to the 
NCUA Board of any decision made by delegated authority 
under this section within ten (10) calendar days of the date 
of that decision.

(d) Mandatory liquidation of insolvent federal credit 
union.  In lieu of paragraph (c) of this section, a ‘‘critically 

undercapitalized’’ federal credit union that has a net worth 
ratio of less than zero percent (0%) may be placed into 
liquidation on grounds of insolvency pursuant to 12 U.S.C. 
1787(a)(1)(A).

§ 702.205 Consultation with State 
officials on proposed prompt 
corrective action.

(a) Consultation on proposed conservatorship or 
liquidation.  Before placing a federally-insured State-
chartered credit union into conservatorship (pursuant to 
12 U.S.C. 1786(h)(1)(F) or (G)) or liquidation (pursuant 
to 12 U.S.C. 1787(a)(3)) as permitted or required under 
subparts B or C of this part to facilitate prompt corrective 
action—

(1) The NCUA Board shall seek the views of the 
appropriate State official (as defined in § 702.2(b), and give 
him or her an opportunity to take the proposed action;

(2) The NCUA Board shall, upon timely request of the 
appropriate State official, promptly provide him or her 
with a written statement of the reasons for the proposed 
conservatorship or liquidation, and reasonable time to 
respond to that statement; and

(3) If the appropriate State official makes a timely written 
response that disagrees with the proposed conservatorship 
or liquidation and gives reasons for that disagreement, 
the NCUA Board shall not place the credit union into 
conservatorship or liquidation unless it first considers 
the views of the appropriate State official and determines 
that—

(i) The NCUSIF faces a significant risk of loss if 
the credit union is not placed into conservatorship or 
liquidation; and

(ii) Conservatorship or liquidation is necessary either to 
reduce the risk of loss, or to reduce the expected loss, to 
the NCUSIF with respect to the credit union.

(b) Nondelegation.  The NCUA Board may not delegate 
any determination under paragraph (a)(3) of this section.

(c) Consultation on proposed discretionary action.  The 
NCUA Board shall consult and seek to work cooperatively 
with the appropriate State official before taking any 
discretionary supervisory action under §§702.202(b), 
702.203(b), 702.204(b), 702.304(b) and 702.305(b) 
with respect to a federally-insured State-chartered credit 
union; shall provide prompt notice of its decision to the 
appropriate State official; and shall allow the appropriate 
State official to take the proposed action independently or 
jointly with NCUA.

§ 702.206 Net worth restoration plans.
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(a) Schedule for filing—(1) Generally.  A federally-
insured credit union shall file a written net worth 
restoration plan (NWRP) with the appropriate Regional 
Director and, if State-chartered, the appropriate State 
official, within 45 calendar days of the effective date of 
classification as either ‘‘undercapitalized,’’ ‘‘significantly 
undercapitalized’’ or ‘‘critically undercapitalized,’’ unless 
the NCUA Board notifies the credit union in writing that 
its NWRP is to be filed within a different period.

(2) Exception.  An otherwise ‘‘adequately capitalized’’ 
credit union that is reclassified ‘‘undercapitalized’’ 
on safety and soundness grounds under § 702.102(b) 
is not required to submit a NWRP solely due to the 
reclassification, unless the NCUA Board notifies the credit 
union that it must submit an NWRP.

(3) Filing of additional plan.  Notwithstanding paragraph 
(a)(1) of this section, a credit union that has already 
submitted and is operating under a NWRP approved 
under this section is not required to submit an additional 
NWRP due to a change in net worth category (including 
by reclassification under § 702.102(b)), unless the NCUA 
Board notifies the credit union that it must submit a new 
NWRP. A credit union that is notified to submit a new or 
revised NWRP shall file the NWRP in writing with the 
appropriate Regional Director within 30 calendar days of 
receiving such notice, unless the NCUA Board notifies the 
credit union in writing that the NWRP is to be filed within 
a different period.

(4) Failure to timely file plan.  When a credit union fails 
to timely file an NWRP pursuant to this paragraph, the 
NCUA Board shall promptly notify the credit union that it 
has failed to file an NWRP and that it has 15 calendar days 
from receipt of that notice within which to file an NWRP.

(b) Assistance to small credit unions.  Upon timely 
request by a credit union having total assets of less than 
$10 million (regardless how long it has been in operation), 
the NCUA Board shall provide assistance in preparing an 
NWRP required to be filed under paragraph (a) of this 
section.

(c) Contents of NWRP.  An NWRP must—
(1) Specify—
(i) A quarterly timetable of steps the credit union will 

take to increase its net worth ratio so that it becomes 
‘‘adequately capitalized’’ by the end of the term of the 
NWRP, and to remain so for four (4) consecutive calendar 
quarters. If ‘‘complex,’’ the credit union is subject to a risk-
based net worth requirement that may require a net worth 
ratio higher than six percent (6%) to become ‘‘adequately 
capitalized’’;

(ii) The projected amount of earnings to be transferred to 
the regular reserve account in each quarter of the term of 
the NWRP as required under § 702.201(a), or as permitted 
under § 702.201(b);

(iii) How the credit union will comply with the mandatory 

and any discretionary supervisory actions imposed on it 
by the NCUA Board under this subpart;

(iv) The types and levels of activities in which the credit 
union will engage; and

(v) If reclassified to a lower category under § 702.102(b), 
the steps the credit union will take to correct the unsafe or 
unsound practice(s) or condition(s);

(2) Include pro forma financial statements, including 
any off-balance sheet items, covering a minimum of the 
next two years; and

(3) Contain such other information as the NCUA Board 
has required.

(d) Criteria for approval of NWRP.  The NCUA Board 
shall not accept a NWRP plan unless it—

(1) Complies with paragraph (c) of this section;
(2) Is based on realistic assumptions, and is likely to 

succeed in restoring the credit union’s net worth; and 
(3) Would not unreasonably increase the credit union’s 
exposure to risk (including credit risk, interest rate risk, 
and other types of risk).

(e) Consideration of regulatory capital.  To minimize 
possible long-term losses to the NCUSIF while the credit 
union takes steps to become ‘‘adequately capitalized,’’ 
the NCUA Board shall, in evaluating an NWRP under 
this section, consider the type and amount of any form 
of regulatory capital which may become established 
by NCUA regulation, or authorized by State law and 
recognized by NCUA, which the credit union holds, but 
which is not included in its net worth.

(f) Review of NWRP—(1) Notice of decision.  Within 45 
calendar days after receiving an NWRP under this part, 
the NCUA Board shall notify the credit union in writing 
whether the NWRP has been approved, and shall provide 
reasons for its decision in the event of disapproval.

(2) Delayed decision.  If no decision is made within the 
time prescribed in paragraph (f)(1) of this section, the 
NWRP is deemed approved.

(3) Consultation with State officials.  In the case of an 
NWRP submitted by a federally-insured State-chartered 
credit union (whether an original, new, additional, revised 
or amended NWRP), the NCUA Board shall, when 
evaluating the NWRP, seek and consider the views of the 
appropriate State official, and provide prompt notice of its 
decision to the appropriate State official.

(g) NWRP not approved (1) Submission of revised 
NWRP.  If an NWRP is rejected by the NCUA Board, 
the credit union shall submit a revised NWRP within 30 
calendar days of receiving notice of disapproval, unless it 
is notified in writing by the NCUA Board that the revised 
NWRP is to be filed within a different period.

(2) Notice of decision on revised NWRP.  Within 30 
calendar days after receiving a revised NWRP under 
paragraph (g)(1) of this section, the NCUA Board shall 
notify the credit union in writing whether the revised 
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NWRP is approved. The Board may extend the time within 
which notice of its decision shall be provided.

(3) Disapproval of reclassified credit union’s NWRP.  
A credit union which has been classified ‘‘significantly 
undercapitalized’’ under § 702.102(a)(4)(ii) shall remain 
so classified pending NCUA Board approval of a new or 
revised NWRP.

(h) Amendment of NWRP.  A credit union that is operating 
under an approved NWRP may, after prior written notice 
to, and approval by the NCUA Board, amend its NWRP 
to reflect a change in circumstance. Pending approval of 
an amended NWRP, the credit union shall implement the 
NWRP as originally approved.

(i) Publication.  An NWRP need not be published to be 
enforceable because publication would be contrary to the 
public interest.

Subpart C—Alternative Prompt 
Corrective Action for New Credit 

Unions

§ 702.301 Scope and definition.

(a) Scope.  This subpart C applies in lieu of sub-part B of 
this part exclusively to credit unions defined in paragraph 
(b) of this section as ‘‘new’’ pursuant to 12 U.S.C. 1790d(b)
(2).

(b) New credit union defined.  A ‘‘new’’ credit union 
for purposes of this subpart is a federally-insured credit 
union that both has been in operation for less than ten (10) 
years and has total assets of not more than $10 million. 
A credit union which exceeds $10 million in total assets 
may become ‘‘new’’ if its total assets subsequently decline 
below $10 million while it is still in operation for less than 
10 years.

(c) Effect of spin-offs.  A credit union formed as the result 
of a ‘‘spin-off’’ of a group from the field of membership 
of an existing credit union is deemed to be in operation 
since the effective date of the ‘‘spin-off.’’ A credit union 
whose total assets decline below $10 million because a 
group within its field of membership has been ‘‘spun-off’’ 
is deemed ‘‘new’’ if it has been in operation less than 10 
years.

(d) Actions to evade prompt corrective action.  If the 
NCUA Board determines that a credit union was formed, 
or was reduced in asset size as a result of a ‘‘spin-off,’’ 
or was merged, primarily to qualify as ‘‘new’’ under this 
subpart, the credit union shall be deemed subject to prompt 
corrective action under subpart A of this part.

§ 702.302 Net worth categories for new 
credit unions.

(a) Net worth measures.  For purposes of this part, a 
new credit union must determine its net worth category 
classification quarterly according to its net worth ratio as 
defined in §702.2(g).

(b) Effective date of net worth classification of new credit 
union.  For purposes of subpart C, the effective date of a 
new federally-insured credit union’s classification within a 
net worth category in paragraph (c) of this section shall be 
determined as provided in § 702.101(b); and written notice 
to the NCUA Board of a decline in net worth category in 
paragraph (c) of this section shall be given as required by 
section 702.101(c).

(c) Net worth categories.  A federally-insured credit 
union defined as ‘‘new’’ under this section shall be 
classified (Table 6)—

(1) Well capitalized if it has a net worth ratio of seven 
percent (7%) or greater;

(2) Adequately capitalized if it has a net worth ratio of six 
percent (6%) or more but less than seven percent (7%);

(3) Moderately capitalized if it has a net worth ratio of 
three and one-half percent (3.5%) or more but less than six 
percent (6%);

(4) Marginally capitalized if it has a net worth ratio of 
two percent (2%) or more but less than three and one-half 
percent (3.5%);

(5) Minimally capitalized if it has a net worth ratio of 
zero percent (0%) or greater but less than two percent 
(2%); and

(6) Uncapitalized if it has a net worth ratio of less than 
zero percent (0%)  (e.g., a deficit in retained earnings).

(d) Reclassification based on supervisory criteria other 
than net worth.  Subject to § 702.102(b) and (c), the NCUA 
Board may reclassify a ‘‘well capitalized,’’ ‘‘adequately 
capitalized’’ or ‘‘moderately capitalized’’ new credit union 
to the next lower net worth category (each of such actions 
is hereinafter referred to generally as ‘‘reclassification’’) 
in either of the circumstances prescribed in § 702.102(b).

(e) Consultation with State officials.  The NCUA Board 
shall consult and seek to work cooperatively with the 
appropriate State official before reclassifying a federally-
insured State-chartered credit union under paragraph (d) 
of this section, and shall promptly notify the appropriate 
State official of its decision to reclassify.

§ 702.303 Prompt corrective action for 
‘‘adequately capitalized’’ new credit 
unions.

Beginning on the effective date of classification, an 
‘‘adequately capitalized’’ new credit union must increase 
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the dollar amount of its net worth by the amount reflected in 
its approved initial or revised business plan in accordance 
with § 702.304(a)(2), or in the absence of such a plan, 
in accordance with § 702.201, and quarterly transfer that 
amount from undivided earnings to its regular reserve 
account, until it is ‘‘well capitalized.’’

§ 702.304 Prompt corrective action 
for ‘‘moderately capitalized,’’ 
‘‘marginally capitalized’’ or 
‘‘minimally capitalized’’ new credit 
unions.

(a) Mandatory supervisory actions by new credit union.  
Beginning on the date of classification as ‘‘moderately 
capitalized,’’ ‘‘marginally capitalized’’ or ‘‘minimally 
capitalized’’ (including by reclassification under § 
702.302(d)), a new credit union must— 

(1) Earnings retention.  Increase the dollar amount of its 
net worth by the amount reflected in its approved initial or 
revised business plan and quarterly transfer that amount 
from undivided earnings to its regular reserve account;

(2) Submit revised business plan.  Submit a revised 
business plan within the time provided by § 702.306 if the 
credit union either:

(i) Has not increased its net worth ratio consistent with 
its then-present approved business plan; 

(ii) Has no then-present approved business plan; or
(iii) Has failed to comply with paragraph (a)(3) of this 

section; and
(3) Restrict member business loans.  Not increase the 

total dollar amount of member business loans (defined as 
loans outstanding and unused commitments to lend) as of 
the preceding quarter-end unless it is granted an exception 
under 12 U.S.C. 1757a(b).

(b) Discretionary supervisory actions by NCUA.  Subject 
to the applicable procedures set forth in subpart L of part 
747 of this chapter for issuing, reviewing and enforcing 
directives, the NCUA Board may, by directive, take one 
or more of the actions prescribed in § 702.204(b) if the 
credit union’s net worth ratio has not increased consistent 
with its then-present business plan, or the credit union 
has failed to undertake any mandatory supervisory action 
prescribed in paragraph (a) of this section.

(c) Discretionary conservatorship or liquidation.  
Notwithstanding any other actions required or permitted 
to be taken under this section, the NCUA Board may place 
a new credit union which is ‘‘moderately capitalized,’’ 
‘‘marginally capitalized’’ or ‘‘minimally capitalized’’ 
(including by reclassification under § 702.302(d)) into 
conservatorship pursuant to 12 U.S.C. 1786(h)(1)(F), or 
into liquidation pursuant to 12 U.S.C. 1787(a)(3)(A)(i), 

provided that the credit union has no reasonable prospect 
of becoming ‘‘adequately capitalized.’’

§ 702.305 Prompt corrective action for 
‘‘uncapitalized’’ new credit unions.

(a) Mandatory supervisory actions by new credit 
union.  Beginning on the effective date of classification as 
‘‘uncapitalized,’’ a new credit union must—

(1) Earnings retention.  Increase the dollar amount of 
its net worth by the amount reflected in the credit union’s 
approved initial or revised business plan;

(2) Submit revised business plan.  Submit a revised 
business plan within the time provided by § 702.306, 
providing for alternative means of funding the credit 
union’s earnings deficit, if the credit union either:

(i) Has not increased its net worth ratio consistent with 
its then-present approved business plan; 

(ii) Has no then-present approved business plan; or
(iii) Has failed to comply with paragraph (a)(3) of this 

section; and
(3) Restrict member business loans.  Not increase the 

total dollar amount of member business loans as provided 
in § 702.304(a)(3).

(b) Discretionary supervisory actions by NCUA.  Subject 
to the procedures set forth in subpart L of part 747 of this 
chapter for issuing, reviewing and enforcing directives, 
the NCUA Board may, by directive, take one or more of 
the actions prescribed in § 702.204(b) if the credit union’s 
net worth ratio has not increased consistent with its then-
present business plan, or the credit union has failed to 
undertake any mandatory supervisory action prescribed in 
paragraph (a) of this section.

(c) Mandatory liquidation or conservatorship.  
Notwithstanding any other actions required or permitted 
to be taken under this section, the NCUA Board—

(1) Plan not submitted.  May place into liquidation 
pursuant to 12 U.S.C. 1787(a)(3)(A)(ii), or conservatorship 
pursuant to 12 U.S.C. 1786(h)(1)(F), an ‘‘uncapitalized’’ 
new credit union which fails to submit a revised business 
plan within the time provided under paragraph (a)(2) of 
this section; or

(2) Plan rejected, approved, implemented.  Except as 
provided in paragraph (c)(3) of this section, must place 
into liquidation pursuant to 12 U.S.C. 1787(a)(3)(A)
(ii), or conservatorship pursuant to 12 U.S.C. 1786(h)
(1)(F), an ‘‘uncapitalized’’ new credit union that remains 
‘‘uncapitalized’’ one hundred twenty (120) calendar days 
after the later of:

(i) The effective date of classification as ‘‘uncapitalized’’; 
or

(ii) The last day of the calendar month following 
expiration of the time period provided in the credit union’s 



PART 702NCUA RULES AND REGULATIONS§ 702.306

MARCH 2009702-20

initial business plan (approved at the time its charter was 
granted) to remain ‘‘uncapitalized,’’ regardless whether 
a revised business plan was rejected, approved or 
implemented.

(3) Exception.  The NCUA Board may decline to place 
a new credit union into liquidation or conservatorship as 
provided in paragraph (c)(2) of this section if the credit 
union documents to the NCUA Board why it is viable 
and has a reasonable prospect of becoming ‘‘adequately 
capitalized.’’

(d) Mandatory liquidation of ‘‘uncapitalized’’ federal 
credit union.  In lieu of paragraph (c) of this section, an 
‘‘uncapitalized’’ federal credit union may be placed into 
liquidation on grounds of insolvency pursuant to 12 U.S.C. 
1787(a)(1)(A).

§ 702.306 Revised business plans for 
new credit unions.

(a) Schedule for filing.  (1) Generally.  Except as 
provided in paragraph (a)(2) of this section, a new credit 
union classified ‘‘moderately capitalized’’ or lower 
must file a written revised business plan (RBP) with the 
appropriate Regional Director and, if State-chartered, with 
the appropriate State official, within 30 calendar days of 
either:

(i) The last of the calendar month following the end of 
the calendar quarter that the credit union’s net worth ratio 
has not increased consistent with its the-present approved 
business plan;

(ii) The effective date of classification as less than 
‘‘adequately capitalized’’ if the credit union has no then-
present approved business plan; or

(iii) The effective date of classification as less than 
‘‘adequately capitalized’’ if the credit union has increased 
the total amount of member business loans in violation of 
§ 702.304(a)(3).

(2) Exception.  The NCUA Board may notify the credit 
union in writing that its RBP is to be filed within a different 
period or that it is not necessary to file an RBP.

(3) Failure to timely file plan.  When a new credit union 
fails to file an RBP as provided under paragraphs (a)(1) 
or (a)(2) of this section, the NCUA Board shall promptly 
notify the credit union that it has failed to file an RBP and 
that it has 15 calendar days from receipt of that notice 
within which to do so.

(b) Contents of revised business plan.  A new credit 
union’s RBP must, at a minimum—

(1) Address changes, since the new credit union’s 
current business plan was approved, in any of the business 
plan elements required for charter approval under Chapter 
1, section IV.D.  of NCUA’s Chartering and Field of 
Membership Manual (IRPS 99–1), 63 FR 71998, 72019 

(Dec. 30, 1998), or its successor(s), or for State-chartered 
credit unions under applicable State law;

(2) Establish a timetable of quarterly targets for net 
worth during each year in which the RBP is in effect so 
that the credit union becomes ‘‘adequately capitalized’’ by 
the time it no longer qualifies as ‘‘new’’ per § 702.301(b);

(3) Specify the projected amount of earnings to be 
transferred quarterly to its regular reserve as provided 
under § 702.304(a)(1) or 702.305(a)(1);

(4) Explain how the new credit union will comply with 
the mandatory and discretionary supervisory actions 
imposed on it by the NCUA Board under this subpart;

(5) Specify the types and levels of activities in which the 
new credit union will engage;

(6) In the case of a new credit union reclassified to a 
lower category under § 702.302(d), specify the steps the 
credit union will take to correct the unsafe or unsound 
condition or practice; and

(7) Include such other information as the NCUA Board 
may require.

(c) Criteria for approval.  The NCUA Board shall not 
approve a new credit union’s RBP unless it—

(1) Addresses the items enumerated in paragraph (b) of 
this section;

(2) Is based on realistic assumptions, and is likely to 
succeed in building the credit union’s net worth; and

(3) Would not unreasonably increase the credit union’s 
exposure to risk (including credit risk, interest-rate risk, 
and other types of risk).

(d) Consideration of regulatory capital.  To minimize 
possible long-term losses to the NCUSIF while the credit 
union takes steps to become ‘‘adequately capitalized,’’ 
the NCUA Board shall, in evaluating an RBP under 
this section, consider the type and amount of any form 
of regulatory capital which may become established 
by NCUA regulation, or authorized by State law and 
recognized by NCUA, which the credit union holds, but 
which is not included in its net worth.

(e) Review of revised business plan— (1) Notice of 
decision.  Within 30 calendar days after receiving an RBP 
under this section, the NCUA Board shall notify the credit 
union in writing whether its RBP is approved, and shall 
provide reasons for its decision in the event of disapproval. 
The NCUA Board may extend the time within which 
notice of its decision shall be provided.

(2) Delayed decision. If no decision is made within the 
time prescribed in paragraph (e)(1) of this section, the 
RBP is deemed approved.

(3) Consultation with State officials.  When evaluating 
an RBP submitted by a federally-insured State-chartered 
new credit union (whether an original, new or additional 
RBP), the NCUA Board shall seek and consider the views 
of the appropriate State official, and provide prompt notice 
of its decision to the appropriate State official.
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(f) Plan not approved—(1) Submission of new revised 
plan.  If an RBP is rejected by the NCUA Board, the new 
credit union shall submit a new RBP within 30 calendar 
days of receiving notice of disapproval of its initial RBP, 
unless it is notified in writing by the NCUA Board that the 
new RBP is to be filed within a different period.

(2) Notice of decision on revised plan.  Within 30 calendar 
days after receiving an RBP under paragraph (f)(1) of this 
section, the NCUA Board shall notify the credit union in 
writing whether the new RBP is approved. The Board may 
extend the time within which notice of its decision shall 
be provided.

(g) Amendment of plan.  A credit union that has filed 
an approved RBP may, after prior written notice to and 
approval by the NCUA Board, amend it to reflect a change 
in circumstance. Pending approval of an amended RBP, 
the new credit union shall implement its existing RBP as 
originally approved.

(h) Publication. An RBP need not be published to be 
enforceable because publication would be contrary to the 
public interest.

§ 702.307 Incentives for new credit 
unions.

(a) Assistance in revising business plans.  Upon timely 
request by a credit union having total assets of less than 
$10 million (regardless how long it has been in operation), 
the NCUA Board shall provide assistance in preparing a 
revised business plan required to be filed under §702.306.

(b) Assistance.  Management training and other assistance 
to new credit unions will be provided in accordance with 
policies approved by the NCUA Board.

(c) Small credit union program.  A new credit union is 
eligible to join and receive comprehensive benefits and 
assistance under NCUA’s Small Credit Union Program.

Subpart D—Reserves

§ 702.401 Reserves.

(a) Special reserve.  Each federally-insured credit 
union shall establish and maintain such reserves as may 
be required by the FCUA, by state law, by regulation, or 
in special cases by the NCUA Board or appropriate State 
official.

(b) Regular reserve.  Each federally-insured credit union 
shall establish and maintain a regular reserve account for 
the purpose of absorbing losses that exceed undivided 
earnings and other appropriations of undivided earnings, 

subject to paragraph (c) of this section. Earnings required 
to be transferred annually to a credit union’s regular 
reserve under subparts B or C of this part shall be held in 
this account.

(c) Charges to regular reserve after depleting undivided 
earnings.  The board of directors of a federally-insured 
credit union may authorize losses to be charged to the 
regular reserve after first depleting the balance of the 
undivided earnings account and other reserves, provided 
that the authorization states the amount and provides an 
explanation of the need for the charge, and either—

(1) The charge will not cause the credit union’s net worth 
classification to fall below ‘‘adequately capitalized’’ under 
subparts B or C of this part; or

(2) If the charge will cause the net worth classification 
to fall below ‘‘adequately capitalized,’’ the appropriate 
Regional Director and, if State-chartered, the appropriate 
State official, have given written approval (in an NWRP or 
otherwise) for the charge.

(d) Transfers to regular reserve.  The transfer of 
earnings to a federally-insured credit union’s regular 
reserve account when required under sub-parts B or C of 
this part must occur after charges for loan or other losses 
are addressed as provided in paragraph (c) of this section 
and § 702.402(d), but before payment of any dividends to 
members.

§ 702.402 Full and fair disclosure of 
financial condition.

(a) Full and fair disclosure defined.  ‘‘Full and fair 
disclosure’’ is the level of disclosure which a prudent 
person would provide to a member of a federally-insured 
credit union, to NCUA, or, at the discretion of the board 
of directors, to creditors to fairly inform them of the 
financial condition and the results of operations of the 
credit union.

(b) Full and fair disclosure implemented.  The financial 
statements of a federally-insured credit union shall provide 
for full and fair disclosure of all assets, liabilities, and 
members’ equity, including such valuation (allowance) 
accounts as may be necessary to present fairly the financial 
condition; and all income and expenses necessary to 
present fairly the statement of income for the reporting 
period.

(c) Declaration of officials.  The Statement of Financial 
Condition, when presented to members, to creditors or to 
the NCUA, shall contain a dual declaration by the treasurer 
and the chief executive officer, or in the latter’s absence, 
by any other officer designated by the board of directors 
of the reporting credit union to make such declaration, 
that the report and related financial statements are true 
and correct to the best of their knowledge and belief and 
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present fairly the financial condition and the statement of 
income for the period covered. 

(d) Charges for loan losses.  Full and fair disclosure 
demands that a credit union properly address charges for 
loan losses as follows:

(1) Charges for loan losses shall be made in accordance 
with generally accepted accounting principles (GAAP);

(2) The allowance for loan and lease losses (ALL) 
established for loans must fairly present the probable 
losses for all categories of loans and the proper valuation 
of loans. The valuation allowance must encompass 
specifically identified loans, as well as estimated losses 
inherent in the loan portfolio, such as loans and pools 
of loans for which losses have been incurred but are not 
identifiable on a specific loan-by-loan basis;

(3) Adjustments to the valuation ALL will be recorded 
in the expense account ‘‘Provision for Loan and Lease 
Losses’’;

(4) The maintenance of an ALL shall not affect the 
requirement to transfer earnings to a credit union’s regular 
reserve when required under subparts B or C of this part; 
and

(5) At a minimum, adjustments to the ALL shall be made 

prior to the distribution or posting of any dividend to the 
accounts of members.

§ 702.403 Payment of dividends.

(a) Restriction on dividends.  Dividends shall be available 
only from undivided earnings, if any.

(b) Payment of dividends if undivided earnings depleted.  
The board of directors of a ‘‘well capitalized’’ federally-
insured credit union that has depleted the balance of its 
undivided earnings account may authorize a transfer of 
funds from the credit union’s regular reserve account 
to undivided earnings to pay dividends, provided that 
either—

(1) The payment of dividends will not cause the credit 
union’s net worth classification to fall below ‘‘adequately 
capitalized’’ under subpart B or C of this part; or

(2) If the payment of dividends will cause the net worth 
classification to fall below ‘‘adequately capitalized,’’ the 
appropriate Regional Director and, if State-chartered, 
the appropriate State official, have given prior written 
approval (in an NWRP or otherwise) to pay a dividend.
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Part 704

Corporate Credit Unions

§ 704.1 Scope.

(a) This part establishes special rules for all federally 
insured corporate credit unions.  Non federally insured 
corporate credit unions must agree, by written contract, to 
both adhere to the requirements of this part and submit to 
examinations, as determined by NCUA, as a condition of 
receiving shares or deposits from federally insured credit 
unions.  This part grants certain additional authorities 
to federal corporate credit unions.  Except to the extent 
that they are inconsistent with this part, other provisions 
of NCUA’s Rules and Regulations (12 CFR chapter VII) 
and the Federal Credit Union Act apply to federally 
chartered corporate credit unions and federally insured 
state-chartered corporate credit unions to the same extent 
that they apply to other federally chartered and federally 
insured state-chartered credit unions, respectively.

(b) The Board has the authority to issue orders which 
vary from this part.  This authority is provided under 
Section 120(a) of the Federal Credit Union Act, 12 U.S.C. 
1766(a).  Requests by state-chartered corporate credit 
unions for waivers to this part and for expansions of 
authority under Appendix B of this part must be approved 
by the state regulator before being submitted to NCUA.

§ 704.2 Definitions.

Adjusted trading means any method or transaction 
whereby a corporate credit union sells a security to a 
vendor at a price above its current market price and 
simultaneously purchases or commits to purchase from 
the vendor another security at a price above its current 
market price.

Asset-backed security (ABS) means a security that is 
primarily serviced by the cashflows of a discrete pool 
of receivables or other financial assets, either fixed or 
revolving, that by their terms convert into cash within a 
finite time period plus any rights or other assets designed 
to assure the servicing or timely distribution of proceeds 
to the securityholders.  This definition excludes mortgage 
related securities.

Capital means the sum of a corporate credit union’s 
retained earnings, paid-in capital, and membership 
capital.  For a corporate credit union that acquires another 
credit union in a mutual combination, capital includes 
the retained earnings of the acquired credit union, or of 
an integrated set of activities and assets, at the point of 
acquisition.

Capital ratio means the corporate credit union’s capital 
divided by its moving daily average net assets.

Collateralized mortgage obligation (CMO) means a 
multi-class mortgage-related security.  Core capital means 
the corporate credit union’s retained earnings and paid-in 
capital.

Core capital means the sum of a corporate credit union’s 
retained earnings, and paid-in capital. For a corporate 
credit union that acquires another credit union in a mutual 
combination, core capital includes the retained earnings 
of the acquired credit union, or of an integrated set of 
activities and assets, at the point of acquisition.

Core capital ratio means the corporate credit union’s 
core capital divided by its moving daily average net 
assets.

Corporate credit union means an organization that:
(1) Is chartered under Federal or state law as a credit 

union;
(2) Receives shares from and provides loan services to 

credit unions;
(3) Is operated primarily for the purpose of serving other 

credit unions;
(4) Is designated by NCUA as a corporate credit union;
(5) Limits natural person members to the minimum 

required by state or federal law to charter and operate the 
credit union; and

(6) Does not condition the eligibility of any credit union 
to become a member on that credit union’s membership in 
any other organization.

Daily average net assets means the average of net assets 
calculated for each day during the period.

Derivatives means any derivative instrument as defined 
under generally accepted accounting principles (GAAP).

Dollar roll means the purchase or sale of a mortgage 
backed security to a counterparty with an agreement to 
resell or repurchase a substantially identical security at a 
future date and at a specified price.

Embedded option means a characteristic of certain assets 
and liabilities which gives the issuer of the instrument the 
ability to change the features such as final maturity, rate, 
principal amount and average life.  Options include, but 
are not limited to, calls, caps, and prepayment options.

Exchangeable collateralized mortgage obligation means 
a class of a collateralized mortgage obligation (CMO) that, 
at the time of purchase, represents beneficial ownership 
interests in a combination of two or more underlying 
classes of the same CMO structure.  The holder of an 
exchangeable CMO may pay a fee and take delivery of 
the underlying classes of the CMO.



PART 704NCUA RULES AND REGULATIONS§ 704.2

MARCH 2009704-2

Fair value means the amount at which an instrument 
could be exchanged in a current, arms-length transaction 
between willing parties, as opposed to a forced or 
liquidation sale.  Quoted market prices in active markets 
are the best evidence of fair value.  If a quoted market 
price in an active market is not available, fair value may 
be estimated using a valuation technique that is reasonable 
and supportable, a quoted market price in an active market 
for a similar instrument, or a current appraised value.  
Examples of valuation techniques include the present value 
of estimated future cash flows, option-pricing models, 
and option-adjusted spread models.  Valuation techniques 
should incorporate assumptions that market participants 
would use in their estimates of values, future revenues, 
and future expenses, including assumptions about interest 
rates, default, prepayment, and volatility.

Federal funds transaction means a short-term or open-
ended unsecured transfer of immediately available funds 
by one depository institution to another depository 
institution or entity.

Foreign bank means an institution which is organized 
under the laws of a country other than the United States, is 
engaged in the business of banking, and is recognized as a 
bank by the banking supervisory authority of the country 
in which it is organized.

Forward settlement of a transaction means settlement 
on a date later than regular-way settlement.

Immediate family member means a spouse or other 
family member living in the same household.

Limited liquidity investment means a private placement 
or funding agreement.

Member reverse repurchase transaction means an 
integrated transaction in which a corporate credit union 
purchases a security from one of its member credit unions 
under agreement by that member credit union to repurchase 
the same security at a specified time in the future.  The 
corporate credit union then sells that same security, on the 
same day, to a third party, under agreement to repurchase 
it on the same date on which the corporate credit union 
is obligated to return the security to its member credit 
union.

Membership capital means funds contributed by 
members that: are adjustable balance with a minimum 
withdrawal notice of 3 years or are term certificates with 
a minimum term of 3 years; are available to cover losses 
that exceed retained earnings and paid-in capital; are not 
insured by the NCUSIF or other share or deposit insurers; 
and cannot be pledged against borrowings.

Mortgage related security means a security as defined in 
section 3(a)(41) of the Securities Exchange Act of 1934,15 
U.S.C. 78c(a)(41), e.g., a privately-issued security backed 
by mortgages secured by real estate upon which is located 
a dwelling, mixed residential and commercial structure, 
residential manufactured home, or commercial structure 

that is rated in one of the two highest rating categories 
by at least one nationally recognized statistical rating 
organization.

Moving daily average net assets means the average 
of daily average net assets exclusive of identifiable 
intangibles and goodwill for the month being measured 
and the previous eleven (11) months.

Mutual combination means a transaction or event in 
which a corporate credit union acquires another credit 
union, or acquires an integrated set of activities and assets 
that is capable of being conducted and managed as a credit 
union. 

NCUA means NCUA Board (Board), unless the particular 
action has been delegated by the Board.

Net assets means total assets less Central Liquidity 
Facility (CLF) stock subscriptions, CLF loans guaranteed 
by the NCUSIF, U.S. Central CLF certificates, and member 
reverse repurchase transactions.  For its own account, a 
corporate credit union’s payables under reverse repurchase 
agreements and receivables under repurchase agreements 
may be netted out if the Generally Accepted Accounting 
Principles (GAAP) conditions for offsetting are met.

Net economic value (NEV) means the fair value of 
assets minus the fair value of liabilities.  All fair value 
calculations must include the value of forward settlements 
and embedded options.  The amortized portion of 
membership capital and paid-in capital, which do not 
qualify as capital, are treated as liabilities for purposes of 
this calculation.  The NEV ratio is calculated by dividing 
NEV by the fair value of assets.

Obligor means the primary party obligated to repay 
an investment, e.g., the issuer of a security, the taker of 
a deposit, or the borrower of funds in a federal funds 
transaction.  Obligor does not include an originator 
of receivables underlying an asset-backed security, 
the servicer of such receivables, or an insurer of an 
investment.

Official means any director or committee member.
Paid-in capital means accounts or other interests of a 

corporate credit union that: are perpetual, non-cumulative 
dividend accounts; are available to cover losses that 
exceed retained earnings; are not insured by the NCUSIF 
or other share or deposit insurers; and cannot be pledged 
against borrowings.

Pair-off transaction means a security purchase 
transaction that is closed out or sold at, or prior to, the 
settlement or expiration date.

Quoted market price means a recent sales price or a price 
based on current bid and asked quotations. 

Regular-way settlement means delivery of a security 
from a seller to a buyer within the time frame that the 
securities industry has established for immediate delivery 
of that type of security.  For example, regular-way 
settlement of a Treasury security includes settlement on 
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the trade date (‘‘cash’’), the business day following the 
trade date (‘‘regular way’’), and the second business day 
following the trade date (‘‘skip day’’).

Repurchase transaction means a transaction in which a 
corporate credit union agrees to purchase a security from 
a counterparty and to resell the same or any identical 
security to that counterparty at a specified future date and 
at a specified price.

Residual interest means the remainder cash flows from a 
CMO or ABS transaction after payments due bondholders 
and trust administrative expenses have been satisfied.

Retained earnings means the total of the corporate 
credit union’s undivided earnings, reserves, and any other 
appropriations designated by management or regulatory 
authorities.  For purposes of this regulation, retained 
earnings does not include the allowance for loan and lease 
losses account, accumulated unrealized gains and losses 
on available for sale securities, or other comprehensive 
income items.

Retained earnings ratio means the corporate credit 
union’s retained earnings divided by its moving daily 
average net assets. For a corporate credit union that 
acquires another credit union in a mutual combination, 
the numerator of the retained earnings ratio also includes 
the retained earnings of the acquired credit union, or of 
an integrated set of activities and assets, at the point of 
acquisition.  

Section 107(8) institution means an institution described 
in Section 107(8) of the Federal Credit Union Act (12 
U.S.C. 1757(8)).

Securities lending means lending a security to a 
counterparty, either directly or through an agent, and 
accepting collateral in return.

Senior management employee means a chief executive 
officer, any assistant chief executive officer (e.g., any 
assistant president, any vice president or any assistant 
treasurer/manager), and the chief financial officer 
(controller).

Settlement date means the date originally agreed to by a 
corporate credit union and a counterparty for settlement of 
the purchase or sale of a security.

Short sale means the sale of a security not owned by the 
seller.

Small business related security means a security as 
defined in section 3(a)(53) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(53)), e.g., a security that 
is rated in 1 of the 4 highest rating categories by at least 
one nationally recognized statistical rating organization, 
and represents an interest in 1 or more promissory notes 
or leases of personal property evidencing the obligation 
of a small business concern and originated by an insured 
depository institution, insured credit union, insurance 
company, or similar institution which is supervised and 
examined by a Federal or State authority, or a finance 

company or leasing company. This definition does 
not include Small Business Administration securities 
permissible under § 107(7) of the Act.

Stripped mortgage-backed security means a security 
that represents either the principal or interest only portion 
of the cash flows of an underlying pool of mortgages.

Trade date means the date a corporate credit union 
originally agrees, whether orally or in writing, to enter 
into the purchase or sale of a security.

Weighted average life means the weighted-average 
time to the return of a dollar of principal, calculated by 
multiplying each portion of principal received by the 
time at which it is expected to be received (based on a 
reasonable and supportable estimate of that time) and then 
summing and dividing by the total amount of principal.

When-issued trading means the buying and selling 
of securities in the period between the announcement 
of an offering and the issuance and payment date of the 
securities.

Wholesale corporate credit union means a corporate 
credit union which primarily serves other corporate credit 
unions.

§ 704.3 Corporate credit union capital.

(a) Capital plan.  A corporate credit union must 
develop and ensure implementation of written short- 
and long-term capital goals, objectives, and strategies 
which provide for the building of capital consistent with 
regulatory requirements, the maintenance of sufficient 
capital to support the risk exposures that may arise from 
current and projected activities, and the periodic review 
and reassessment of the capital position of the corporate 
credit union.

(b) Requirements for membership capital—(1) Form.  
Membership capital funds may be in the form of a term 
certificate or an adjusted balance account.

(2) Disclosure.  The terms and conditions of a membership 
capital account must be disclosed to the recorded owner of 
the account at the time the account is opened and at least 
annually thereafter. 

(i) The initial disclosure must be signed by either all of 
the directors of the member credit union or, if authorized 
by board resolution, the chair and secretary of the board; 
and

(ii) The annual disclosure notice must be signed by the 
chair of the corporate credit union.  The chair must sign 
a statement that certifies that the notice has been sent to 
member credit unions with membership capital accounts.  
The certification must be maintained in the corporate 
credit union’s files and be available for examiner review.

(3) Three-year remaining maturity.  When a membership 
capital account has been placed on notice or has a 
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remaining maturity of less than three years, the amount of 
the account that can be considered membership capital is 
reduced by a constant monthly amortization that ensures 
membership capital is fully amortized one year before the 
date of maturity or one year before the end of the notice 
period.  The full balance of a membership capital account 
being amortized, not just the remaining nonamortized 
portion, is available to absorb losses in excess of the sum 
of retained earnings and paid-in capital until the funds 
are released by the corporate credit union at the time of 
maturity or the conclusion of the notice period.

(4) Release.  Membership capital may not be released 
due solely to the merger, charter conversion or liquidation 
of a member credit union.  In the event of a merger, 
the membership capital transfers to the continuing 
credit union.  In the event of a charter conversion, the 
membership capital transfers to the new institution.  In 
the event of liquidation, the membership capital may be 
released to facilitate the payout of shares with the prior 
written approval of the OCCU Director.

(5) Sale.  A member may sell its membership capital 
to another member in the corporate credit union’s field 
of membership, subject to the corporate credit union’s 
approval.

(6) Liquidation.  In the event of liquidation of a corporate 
credit union, membership capital is payable only after 
satisfaction of all liabilities of the liquidation estate, 
including uninsured share obligations to shareholders 
and the National Credit Union Share Insurance Fund 
(NCUSIF), but excluding paid-in capital.

(7) Merger.  In the event of a merger of a corporate credit 
union, membership capital transfers to the continuing 
corporate credit union.  The minimum three-year notice 
period for withdrawal of membership capital remains in 
effect.

(8) Adjusted balance accounts:
(i) May be adjusted no more frequently than once every 

six months; and
(ii) Must be adjusted in relation to a measure, e.g., one 

percent of a member credit union’s assets, established and 
disclosed at the time the account is opened without regard 
to any minimum withdrawal period.  If the measure is 
other than assets, the corporate credit union must address 
the measure’s permanency characteristics in its capital 
plan.

(iii) Notice of withdrawal.  Upon written notice of 
intent to withdraw membership capital, the balance of the 
account will be frozen (no further adjustments) until the 
conclusion of the notice period.

(9) Grandfathering.  Membership capital issued before 
the effective date of this regulation is exempt from the 
limitation of § 704.3(b)(8)(i).

(c) Requirements for paid-in capital—(1) Disclosure.  
The terms and conditions of any paid-in capital instrument 

must be disclosed to the recorded owner of the instrument 
at the time the instrument is created and must be signed by 
either all of the directors of the member credit union or, if 
authorized by board resolution, the chair and secretary of 
the board.

(2) Release.  Paid-in capital may not be released due 
solely to the merger, charter conversion or liquidation of a 
member credit union.  In the event of a merger, the paid-
in capital transfers to the continuing credit union.  In the 
event of a charter conversion, the paid-in capital transfers 
to the new institution.  In the event of liquidation, the paid-
in capital may be released to facilitate the payout of shares 
with the prior written approval of the OCCU Director.

(3) Callability.  Paid-in capital accounts are callable on a 
pro-rata basis across an issuance class only at the option of 
the corporate credit union and only if the corporate credit 
union meets its minimum level of required capital and 
NEV ratios after the funds are called.

(4) Liquidation.  In the event of liquidation of the 
corporate credit union, paid-in capital is payable only 
after satisfaction of all liabilities of the liquidation estate, 
including uninsured share obligations to shareholders, the 
NCUSIF, and membership capital holders.

(5) Merger.  In the event of a merger of a corporate 
credit union, paid-in capital shall transfer to the continuing 
corporate credit union.

(6) Paid-in capital.  Paid-in capital includes both member 
and nonmember paid-in capital.

(i) Member paid-in capital means paid-in capital that is 
held by the corporate credit union’s members.  A corporate 
credit union may not condition membership, services, or 
prices for services on a credit union’s ownership of paid-
in capital.

(ii) Nonmember paid-in capital means paid-in capital 
that is not held by the corporate credit union’s members.

(7) Grandfathering.  A corporate credit union’s authority 
to include paid-in capital as a component of capital is 
governed by the regulation in effect at the time the paid-in 
capital was issued.  When a grandfathered paid-in capital 
instrument has a remaining maturity of less than 3 years, 
the amount that may be considered paid-in capital is 
reduced by a constant monthly amortization that ensures 
the paid-in capital is fully amortized 1 year before the 
date of maturity.  The full balance of grandfathered paid-
in capital being amortized, not just the remaining non-
amortized portion, is available to absorb losses in excess 
of retained earnings until the funds are released by the 
corporate credit union at maturity.

(d) Capital ratio.  A corporate credit union will maintain 
a minimum capital ratio of 4 percent, except as otherwise 
provided in this part.  A corporate credit union must 
calculate its capital ratio at least monthly.

(e) Individual capital ratio requirement—(1) When 
significant circumstances or events warrant, the OCCU 
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Director may require a different minimum capital ratio 
for an individual corporate credit union based on its 
circumstances.  Factors that may warrant a different 
minimum capital ratio include, but are not limited to:

(i) An expectation that the corporate credit union has or 
anticipates losses resulting in capital inadequacy;

(ii) Significant exposure exists, unsupported by adequate 
capital or risk management processes, due to credit, 
liquidity, market, fiduciary, operational, and similar types 
of risks;

(iii) A merger has been approved; or
(iv) An emergency exists because of a natural disaster.
(2) When the OCCU Director determines that a different 

minimum capital ratio is necessary or appropriate for a 
particular corporate credit union, he or she will notify 
the corporate credit union in writing of the proposed 
capital ratio and the date by which the capital ratio must 
be reached.  The OCCU Director also will provide an 
explanation of why the proposed capital ratio is considered 
necessary or appropriate.

(3)(i) The corporate credit union may respond to any 
or all of the items in the notice. The response must be 
in writing and delivered to the OCCU Director within 
30 calendar days after the date on which the corporate 
credit union received the notice. The OCCU Director may 
shorten the time period when, in its opinion, the condition 
of the corporate credit union so requires, provided that the 
corporate credit union is informed promptly of the new 
time period, or with the consent of the corporate credit 
union. In its discretion, the OCCU Director may extend 
the time period for good cause.

(ii) Failure to respond within 30 calendar days or such 
other time period as may be specified by the OCCU 
Director shall constitute a waiver of any objections to any 
item in the notice. Failure to address any item in a response 
shall constitute a waiver of any objection to that item.

(iii) After the close of the corporate credit union’s 
response period, the OCCU Director will decide, based on 
a review of the corporate credit union’s response and other 
information concerning the corporate credit union, whether 
a different minimum capital ratio should be established for 
the corporate credit union and, if so, the capital ratio and 
the date the requirement must be reached. The corporate 
credit union will be notified of the decision in writing. The 
notice will include an explanation of the decision, except 
for a decision not to establish a different minimum capital 
ratio for the corporate credit union.

(f) Failure to maintain minimum capital ratio 
requirement.  When a corporate credit union’s capital ratio 
falls below the minimum required by paragraphs (d) or (e) 
of this section, or Appendix B to this part, as applicable, 
operating management of the corporate credit union must 
notify its board of directors, supervisory committee, and 
the OCCU Director within 10 calendar days.

(g) Capital restoration plan.  (1) A corporate credit union 
must submit a plan to restore and maintain its capital ratio 
at the minimum requirement when either of the following 
conditions exist:

(i) The capital ratio falls below the minimum requirement 
and is not restored to the minimum requirement by the 
next month end; or

(ii) Regardless of whether the capital ratio is restored 
by the next month end, the capital ratio falls below the 
minimum requirement for three months in any 12-month 
period.

(2) The capital restoration plan must, at a minimum, 
include the following:

(i) Reasons why the capital ratio fell below the minimum 
requirement;

(ii) Descriptions of steps to be taken to restore the 
capital ratio to the minimum requirement within specific 
time frames;

(iii) Actions to be taken to maintain the capital ratio at 
the minimum required level and increase it thereafter;

(iv) Balance sheet and income projections, including 
assumptions, for the current calendar year and one 
additional calendar year; and

(v) Certification from the board of directors that it 
will follow the proposed plan if approved by the OCCU 
Director.

(3) The capital restoration plan must be submitted to the 
OCCU Director within 30 calendar days of the occurrence. 
The OCCU Director will respond to the corporate credit 
union regarding the adequacy of the plan within 45 
calendar days of its receipt.

(h) Capital directive.  (1) If a corporate credit union fails 
to submit a capital restoration plan; or the plan submitted 
is not deemed adequate to either restore capital or restore 
capital within a reasonable time; or the credit union fails 
to implement its approved capital restoration plan, NCUA 
may issue a capital directive.

(2) A capital directive may order a corporate credit union 
to:

(i) Achieve adequate capitalization within a specified 
time frame by taking any action deemed necessary, 
including but not limited to the following:

(A) Increase the amount of capital to specific levels;
(B) Reduce dividends;
(C) Limit receipt of deposits to those made to existing 

accounts;
(D) Cease or limit issuance of new accounts or any or all 

classes of accounts;
(E) Cease or limit lending or making a particular type or 

category of loans;
(F) Cease or limit the purchase of specified 

investments;
(G) Limit operational expenditures to specified levels;
(H) Increase and maintain liquid assets at specified 
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levels; and
(I) Restrict or suspend expanded authorities issued under 

Appendix B of this part.
(ii) Adhere to a previously submitted plan to achieve 

adequate capitalization.
(iii) Submit and adhere to a capital plan acceptable 

to NCUA describing the means and a time schedule by 
which the corporate credit union shall achieve adequate 
capitalization.

(iv) Meet with NCUA.
(v) Take a combination of these actions.
(3) Prior to issuing a capital directive, NCUA will notify 

a corporate credit union in writing of its intention to issue 
a capital directive.

(i) The notice will state:
(A) The reasons for the issuance of the directive; and
(B) The proposed content of the directive.
(ii) A corporate credit union must respond in writing 

within 30 calendar days of receipt of the notice stating that 
it either concurs or disagrees with the notice. If it disagrees 
with the notice, it must state the reasons why the directive 
should not be issued and/or propose alternative contents 
for the directive. The response should include all matters 
that the corporate credit union wishes to be considered. 
For good cause, including the following conditions, the 
response time may be shortened or lengthened:

(A) When the condition of the corporate requires, and 
the corporate credit union is notified of the shortened 
response period in the notice;

(B) With the consent of the corporate credit union; or
(C) When the corporate credit union already has 

advised NCUA that it cannot or will not achieve adequate 
capitalization.

(iii) Failure to respond within 30 calendar days, or 
another time period specified in the notice, shall constitute 
a waiver of any objections to the proposed directive.

(4) After the closing date of the corporate credit 
union’s response period, or the receipt of the response, 
if earlier, NCUA shall consider the response and may 
seek additional information or clarification. Based on the 
information provided during the response period, NCUA 
will determine whether or not to issue a capital directive 
and, if issued, the form it should take.

(5) Upon issuance, a capital directive and a statement 
of the reasons for its issuance will be delivered to the 
corporate credit union. A directive is effective immediately 
upon receipt by the corporate credit union, or upon such 
later date as may be specified therein, and shall remain 
effective and enforceable until it is stayed, modified, or 
terminated by NCUA.

(6) A capital directive may be issued in addition to, or in 
lieu of, any other action authorized by law in response to a 
corporate credit union’s failure to achieve or maintain the 
applicable minimum capital ratios.

(7) Upon a change in circumstances, a corporate credit 
union may request reconsideration of the terms of the 
directive. Requests that are not based on a significant 
change in circumstances or are repetitive or frivolous will 
not be considered. Pending a decision on reconsideration, 
the directive shall continue in full force and effect.

(i) Earnings retention requirement.  A corporate credit 
union must increase retained earnings if the prior month-
end retained earnings ratio is less than 2 percent.

(1) Its retained earnings must increase: 
(i) During the current month, by an amount equal to or 

greater than the monthly earnings retention amount; or
(ii) During the current and prior two months, by an 

amount equal to or greater than the quarterly earnings 
retention amount.

(2) Earnings retention amounts are calculated as 
follows:

(i) The monthly earnings retention amount is determined 
by multiplying the earnings retention factor by the prior 
month-end moving daily average net assets; and

(ii) The quarterly earnings retention amount is 
determined by multiplying the earnings retention factor 
by moving daily average net assets for each of the prior 
three month-ends.

(3) The earnings retention factor is determined as 
follows:

(i) If the prior month-end retained earnings ratio is 
less than 2 percent and the core capital ratio is less than 
3 percent, the earnings retention factor is .15 percent per 
annum; or

(ii) If the prior month-end retained earnings ratio is less 
than 2 percent and the core capital ratio is equal to or 
greater than 3 percent, the earnings retention factor is .10 
percent per annum.

(4) The OCCU Director may approve a decrease to 
the earnings retention amount if it is determined a lesser 
amount is necessary to avoid a significant adverse impact 
upon a corporate credit union.

(5) Operating management of the corporate credit union 
must notify its board of directors, supervisory committee, 
the OCCU Director and, if applicable, the state regulator 
within 10 calendar days of determining that the retained 
earnings ratio has declined below 2 percent. If the decline 
in the retained earnings ratio is due, in full or in part, to a 
decline in the dollar amount of retained earnings and the 
retained earnings ratio is not restored to at least 2 percent 
by the next month end, a retained earnings action plan is 
required to be submitted within 30 calendar days.

(6) The retained earnings action plan must be submitted 
to the OCCU Director and, if applicable, the state regulator 
and, at a minimum, include the following:

(i) Reasons why the dollar amount of retained earnings 
has decreased;

(ii) Description of actions to be taken to increase the 



PART 704 CORPORATE CREDIT UNIONS § 704.4

704-7MARCH 2009

dollar amount of retained earnings within specific time 
frames; and

(iii) Monthly balance sheet and income projections, 
including assumptions, for the next 12-month period.

§ 704.4 Board responsibilities.
(a) General.  A corporate credit union’s board of 

directors must approve comprehensive written strategic 
plans and policies, review them annually, and provide 
them upon request to the auditors, supervisory committee, 
and NCUA.

(b) Policies.  A corporate credit union’s policies must 
be commensurate with the scope and complexity of the 
corporate credit union.

(c) Other requirements.  The board of directors of a 
corporate credit union must ensure:

(1) Senior managers have an in-depth, working 
knowledge of their direct areas of responsibility and are 
capable of identifying, hiring, and retaining qualified 
staff;

(2) Qualified personnel are employed or under contract 
for all line support and audit areas, and designated backup 
personnel or resources with adequate cross-training are in 
place;

(3) GAAP is followed, except where law or regulation 
has provided for a departure from GAAP;

(4) Accurate balance sheets, income statements, and 
internal risk assessments (e.g., risk management measures 
of liquidity, market, and credit risk associated with current 
activities) are produced timely in accordance with §§ 
704.6, 704.8, and 704.9;

(5) Systems are audited periodically in accordance with 
industry-established standards;

(6) Financial performance is evaluated to ensure that 
the objectives of the corporate credit union and the 
responsibilities of management are met; and

(7) Planning addresses the retention of external 
consultants, as appropriate, to review the adequacy of 
technical, human, and financial resources dedicated to 
support major risk areas.

§ 704.5 Investments.

(a) Policies.  A corporate credit union must operate 
according to an investment policy that is consistent with 
its other risk management policies, including, but not 
limited to, those related to credit risk management, asset 
and liability management, and liquidity management. The 
policy must address, at a minimum:

(1) Appropriate tests and criteria for evaluating 
investments and investment transactions before purchase; 
and 

(2) Reasonable and supportable concentration limits for 

limited liquidity investments in relation to capital.
(b) General.  All investments must be U.S. dollar-

denominated and subject to the credit policy restrictions 
set forth in § 704.6.

(c) Authorized activities.  A corporate credit union may 
invest in:

(1) Securities, deposits, and obligations set forth in 
Sections 107(7), 107(8), and 107(15) of the Federal Credit 
Union Act, 12 U.S.C. 1757(7), 1757(8), and 1757(15), 
except as provided in this section;

(2) Deposits in, the sale of federal funds to, and debt 
obligations of corporate credit unions, Section 107(8) 
institutions, and state banks, trust companies, and mutual 
savings banks not domiciled in the state in which the 
corporate credit union does business;

(3) Corporate CUSOs, as defined in and subject to the 
limitations of § 704.11;

(4) Marketable debt obligations of corporations chartered 
in the United States. This authority does not apply to 
debt obligations that are convertible into the stock of the 
corporation; and

(5) Domestically-issued asset-backed securities.
(d) Repurchase agreements.  A corporate credit union 

may enter into a repurchase agreement provided that:
(1) The corporate credit union, directly or through its 

agent, receives written confirmation of the transaction, 
and either takes physical possession or control of the 
repurchase securities or is recorded as owner of the 
repurchase securities through the Federal Reserve Book-
Entry Securities Transfer System;

(2) The repurchase securities are legal investments for 
that corporate credit union;

(3) The corporate credit union, directly or through its 
agent, receives daily assessment of the market value of the 
repurchase securities and maintains adequate margin that 
reflects a risk assessment of the repurchase securities and 
the term of the transaction; and

(4) The corporate credit union has entered into signed 
contracts with all approved counterparties and agents, and 
ensures compliance with the contracts. Such contracts must 
address any supplemental terms and conditions necessary 
to meet the specific requirements of this part. Third party 
arrangements must be supported by triparty contracts in 
which the repurchase securities are priced and reported 
daily and the triparty agent ensures compliance; and

(e) Securities Lending.  A corporate credit union may 
enter into a securities lending transaction provided that:

(1) The corporate credit union, directly or through its 
agent, receives written confirmation of the loan, obtains 
a first priority security interest in the collateral by taking 
physical possession or control of the collateral, or is 
recorded as owner of the collateral through the Federal 
Reserve Book-Entry Securities Transfer System;

(2) The collateral is a legal investment for that corporate 
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credit union;
(3) The corporate credit union, directly or through its 

agent, receives daily assessment of the market value of 
collateral and maintains adequate margin that reflects a 
risk assessment of the collateral and terms of the loan; 
and

(4) The corporate credit union has entered into signed 
contracts with all agents and, directly or through its agent, 
has executed a written loan and security agreement with the 
borrower. The corporate or its agent ensures compliance 
with the agreements.

(f) Investment companies.  A corporate credit union 
may invest in an investment company registered with the 
Securities and Exchange Commission under the Investment 
Company Act of 1940 (15 U.S.C. 80a), provided that 
the prospectus of the company restricts the investment 
portfolio to investments and investment transactions that 
are permissible for that corporate credit union.

(g) Forward settlement of transactions later than regular 
way.  A corporate credit union may enter into an agreement 
to purchase or sell an instrument, with settlement later 
than regular way, provided that:

(1) Delivery and acceptance are mandatory;
(2) The transaction is clearly disclosed in the appropriate 

risk reporting required under § 704.8(b);
(3) If the corporate credit union is the purchaser, it has 

adequate cash flow projections evidencing its ability to 
purchase the instrument;

(4) If the corporate credit union is the seller, it owns the 
instrument on the trade date; and

(5) The transaction is settled on a cash basis at the 
settlement date. 

(h) Prohibitions.  A corporate credit union is prohibited 
from:

(1) Purchasing or selling derivatives, except for 
embedded options not required under GAAP to be 
accounted for separately from the host contract or forward 
sales commitments on loans to be purchased by the 
corporate credit union;

(2) Engaging in trading securities unless accounted for 
on a trade date basis;

(3) Engaging in adjusted trading or short sales; and
(4) Purchasing mortgage servicing rights, small business 

related securities, residual interests in collateralized 
mortgage obligations, residual interests in real estate 
mortgage investment conduits, or residual interests in 
asset-backed securities; and

(5) Purchasing stripped mortgage backed securities 
(SMBS), or securities that represent interests in SMBS, 
except as described in subparagraphs (i) and (iii) below.

(i) A corporate credit union may invest in exchangeable 
collateralized mortgage obligations (exchangeable CMOs) 
representing beneficial ownership interests in one or more 
interest-only classes of a CMO (IO CMOs) or principal-

only classes of a CMO (PO CMOs), but only if:
(A) At the time of purchase, the ratio of the market price 

to the remaining principal balance is between .8 and 1.2, 
meaning that the discount or premium of the market price 
to par must be less than 20 points;

(B) The offering circular or other official information 
available at the time of purchase indicates that the notional 
principal on each underlying IO CMO should decline 
at the same rate as the principal on one or more of the 
underlying non-IO CMOs, and that the principal on each 
underlying PO CMO should decline at the same rate as 
the principal, or notional principal, on one or more of the 
underlying non-PO CMOs; and

(C) The credit union investment staff has the expertise 
dealing with exchangeable CMOs to apply the conditions 
in paragraphs (h)(5)(i)(A) and (B) of this section.

(ii) A corporate credit union that invests in an 
exchangeable CMO may exercise the exchange option only 
if all of the underlying CMOs are permissible investments 
for that credit union.

(iii) A corporate credit union may accept an exchangeable 
CMO representing beneficial ownership interests in one or 
more IO CMOs or PO CMOs as an asset associated with 
an investment repurchase transaction or as collateral in 
a securities lending transaction. When the exchangeable 
CMO is associated with one of these two transactions, it 
need not conform to the conditions in paragraphs (h)(5)(i)
(A) or (B) of this section.

(i) Conflicts of interest.  A corporate credit union’s 
officials, employees, and immediate family members of 
such individuals, may not receive pecuniary consideration 
in connection with the making of an investment or deposit 
by the corporate credit union. Employee compensation 
is exempt from this prohibition. All transactions not 
specifically prohibited by this paragraph must be conducted 
at arm’s length and in the interest of the corporate credit 
union.

(j) Grandfathering.  A corporate credit union’s authority 
to hold an investment is governed by the regulation in 
effect at the time of purchase. However, all grandfathered 
investments are subject to the requirements of §§ 704.8 
and 704.9.

§ 704.6 Credit risk management.

(a) Policies.  A corporate credit union must operate 
according to a credit risk management policy that is 
commensurate with the investment risks and activities it 
undertakes. The policy must address at a minimum:

(1) The approval process associated with credit limits;
(2) Due diligence analysis requirements;
(3) Maximum credit limits with each obligor and 

transaction counterparty, set as a percentage of capital. 
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In addition to addressing deposits and securities, limits 
with transaction counter-parties must address aggregate 
exposures of all transactions including, but not limited to, 
repurchase agreements, securities lending, and forward 
settlement of purchases or sales of investments; and 

(4) Concentrations of credit risk (e.g., originator of 
receivables, insurer, industry type, sector type, and 
geographic).

(b) Exemption. The requirements of this section do not 
apply to investments that are issued or fully guaranteed 
as to principal and interest by the U.S. government or its 
agencies or enterprises (excluding subordinated debt) or 
are fully insured (including accumulated interest) by the 
NCUSIF or Federal Deposit Insurance Corporation.

(c) Concentration limits—(1) General rule.  The 
aggregate of all investments in any single obligor is 
limited to 50 percent of capital or $5 million, whichever 
is greater.

(2) Exceptions.  Exceptions to the general rule are:
(i) Aggregate investments in repurchase and securities 

lending agreements with any one counterparty are limited 
to 200 percent of capital;

(ii) Investments in corporate CUSOs are subject to the 
limitations of § 704.11; and

(iii) Aggregate investments in corporate credit unions 
are not subject to the limitations of paragraph (c)(1) of 
this section.

(3) For purposes of measurement, each new credit 
transaction must be evaluated in terms of the corporate 
credit union’s capital at the time of the transaction. An 
investment that fails a requirement of this section because 
of a subsequent reduction in capital will be deemed 
non-conforming. A corporate credit union is required 
to exercise reasonable efforts to bring nonconforming 
investments into conformity within 90 calendar days. 
Investments that remain nonconforming for 90 calendar 
days will be deemed to fail a requirement of this section 
and the corporate credit union will have to comply with § 
704.10.

(d) Credit ratings.—(1) All investments, other than in a 
corporate credit union or CUSO, must have an applicable 
credit rating from at least one nationally recognized 
statistical rating organization (NRSRO).

(2) At the time of purchase, investments with long-term 
ratings must be rated no lower than AA– (or equivalent) 
and investments with short-term ratings must be rated no 
lower than A–1 (or equivalent).

(3) Any rating(s) relied upon to meet the requirements 
of this part must be identified at the time of purchase and 
must be monitored for as long as the corporate owns the 
investment.

(4) When two or more ratings are relied upon to meet the 
requirements of this part at the time of purchase, the board 
or an appropriate committee must place on the § 704.6(e)

(1) investment watch list any investment for which a rating 
is downgraded below the minimum rating requirements of 
this part.

(5) Investments are subject to the requirements of § 
704.10 if:

(i) One rating was relied upon to meet the requirements 
of this part and that rating is downgraded below the 
minimum rating requirements of this part; or

(ii) Two or more ratings were relied upon to meet the 
requirements of this part and at least two of those ratings 
are downgraded below the minimum rating requirements 
of this part.

(e) Reporting and documentation.  (1) At least annually, 
a written evaluation of each credit limit with each obligor 
or transaction counterparty must be prepared and formally 
approved by the board or an appropriate committee. At 
least monthly, the board or an appropriate committee 
must receive an investment watch list of existing and/or 
potential credit problems and summary credit exposure 
reports, which demonstrate compliance with the corporate 
credit union’s risk management policies.

(2) At a minimum, the corporate credit union must 
maintain:

(i) A justification for each approved credit limit;
(ii) Disclosure documents, if any, for all instruments 

held in portfolio. Documents for an instrument that has 
been sold must be retained until completion of the next 
NCUA examination; and

(iii) The latest available financial reports, industry 
analyses, internal and external analyst evaluations, and 
rating agency information sufficient to support each 
approved credit limit. 

§ 704.7 Lending.

(a) Policies.  A corporate credit union must operate 
according to a lending policy which addresses, at a 
minimum:

(1) Loan types and limits;
(2) Required documentation and collateral; and
(3) Analysis and monitoring standards.
(b) General.  Each loan or line of credit limit will be 

determined after analyzing the financial and operational 
soundness of the borrower and the ability of the borrower 
to repay the loan.

(c) Loans to members—(1) Credit unions.  (i) The 
maximum aggregate amount in unsecured loans and 
lines of credit to any one member credit union, excluding 
pass-through and guaranteed loans from the CLF and the 
NCUSIF, must not exceed 50 percent of capital.

(ii) The maximum aggregate amount in secured loans and 
lines of credit to any one member credit union, excluding 
those secured by shares or marketable securities and 
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member reverse repurchase transactions, must not exceed 
100 percent of capital.

(2) Corporate CUSOs.  Any loan or line of credit must 
comply with § 704.11.

(3) Other members.  The maximum aggregate amount of 
loans and lines of credit to any other one member must not 
exceed 15 percent of the corporate credit union’s capital 
plus pledged shares.

(d) Loans to nonmembers—(1) Credit unions.  A loan 
to a nonmember credit union, other than through a loan 
participation with another corporate credit union, is only 
permissible if the loan is for an overdraft related to the 
providing of correspondent services pursuant to § 704.12. 
Generally, such a loan will have a maturity of one business 
day.

(2) Corporate CUSOs. Any loan or line of credit must 
comply with § 704.11.

(e) Member business loan rule.  Loans, lines of credit 
and letters of credit to:

(1) Member credit unions are exempt from part 723 of 
this chapter;

(2) Corporate CUSOs are not subject to part 723 of this 
chapter.

(3) Other members not excluded under § 723.1(b) of this 
chapter must comply with part 723 of this chapter unless 
the loan or line of credit is fully guaranteed by a credit union 
or fully secured by U.S. Treasury or agency securities. 
Those guaranteed and secured loans must comply with the 
aggregate limits of § 723.16 but are exempt from the other 
requirements of part 723.

(f) Participation loans with other corporate credit 
unions.  A corporate credit union is permitted to participate 
in a loan with another corporate credit union provided the 
corporate retains an interest of at least 5 percent of the 
face amount of the loan and a master participation loan 
agreement is in place before the purchase or the sale of a 
participation. A participating corporate credit union must 
exercise the same due diligence as if it were the originating 
corporate credit union.

(g) Prepayment penalties.  If provided for in the loan 
contract, a corporate credit union is authorized to assess 
prepayment penalties on loans.

§ 704.8 Asset and liability 
management.

(a) Policies.  A corporate credit union must operate 
according to a written asset and liability management 
policy which addresses, at a minimum:

(1) The purpose and objectives of the corporate credit 
union’s asset and liability activities;

(2) The maximum allowable percentage decline in net 
economic value (NEV), compared to base case NEV;

(3) The minimum allowable NEV ratio;

(4) Policy limits and specific test parameters for the 
interest rate sensitivity analysis requirements set forth in 
paragraph (d) of this section; and

(5) The modeling of indexes that serve as references in 
financial instrument coupon formulas; and

(6) The tests that will be used, prior to purchase, to 
estimate the impact of investments on the percentage 
decline in NEV, compared to base case NEV. The most 
recent NEV analysis, as determined under paragraph (d)
(1)(i) of this section may be used as a basis of estimation.

(b) Asset and liability management committee (ALCO).  
A corporate credit union’s ALCO must have at least one 
member who is also a member of the board of directors. 
The ALCO must review asset and liability management 
reports on at least a monthly basis. These reports must 
address compliance with Federal Credit Union Act, 
NCUA Rules and Regulations (12 CFR chapter VII), and 
all related risk management policies.

(c) Penalty for early withdrawals. A corporate credit 
union that permits early certificate/share withdrawals 
must assess market-based penalties sufficient to cover 
the estimated replacement cost of the certificate/share 
redeemed. This means the minimum penalty must be 
reasonably related to the rate that the corporate credit 
union would be required to offer to attract funds for a 
similar term with similar characteristics.

(d) Interest rate sensitivity analysis.  (1) A corporate 
credit union must:

(i) Evaluate the risk in its balance sheet by measuring, at 
least quarterly, the impact of an instantaneous, permanent, 
and parallel shock in the yield curve of plus and minus 
100, 200, and 300 basis points on its NEV and NEV ratio. 
If the base case NEV ratio falls below 3 percent at the last 
testing date, these tests must be calculated at least monthly 
until the base case NEV ratio again exceeds 3 percent;

(ii) Limit its risk exposure to levels that do not result in 
a base case NEV ratio or any NEV ratio resulting from the 
tests set forth in paragraph (d)(1)(i) of this section below 
2 percent; and

(iii) Limit its risk exposures to levels that do not result in 
a decline in NEV of more than 15 percent.

(2) A corporate credit union must assess annually if it 
should conduct periodic additional tests to address market 
factors that may materially impact that corporate credit 
union’s NEV. These factors should include, but are not 
limited to, the following:

(i) Changes in the shape of the Treasury yield curve;
(ii) Adjustments to prepayment projections used for 

amortizing securities to consider the impact of significantly 
faster/slower prepayment speeds;

(iii) Adjustments to the market spread assumptions 
for non Treasury instruments to consider the impact of 
widening spreads; and

(iv) Adjustments to volatility assumptions to consider 



PART 704 CORPORATE CREDIT UNIONS § 704.9

704-11MARCH 2009

the impact that changing volatilities have on embedded 
option values.

(e) Regulatory violations.  If a corporate credit union’s 
decline in NEV, base case NEV ratio or any NEV ratio 
resulting from the tests set forth in paragraph (d)(1)(i) 
of this section violates the limits established by this rule 
and is not brought into compliance within 10 calendar 
days, operating management of the corporate credit union 
must immediately report the information to the board of 
directors, supervisory committee, and the OCCU Director. 
If any violation persists for 30 calendar days, the corporate 
credit union must submit a detailed, written action plan 
to the OCCU Director that sets forth the time needed and 
means by which it intends to correct the violation. If the 
OCCU Director determines that the plan is unacceptable, 
the corporate credit union must immediately restructure 
the balance sheet to bring the exposure back within 
compliance or adhere to an alternative course of action 
determined by the OCCU Director.

(f) Policy violations.  If a corporate credit union’s 
decline in NEV, base case NEV ratio, or any NEV ratio 
resulting from the tests set forth in paragraph (d)(1)(i) of 
this section violates the limits established by its board, 
it must determine how it will bring the exposure within 
policy limits. The disclosure to the board of the violation 
must occur no later than its next regularly scheduled board 
meeting.

§ 704.9 Liquidity management.

(a) General.  In the management of liquidity, a corporate 
credit union must:

(1) Evaluate the potential liquidity needs of its 
membership in a variety of economic scenarios;

(2) Regularly monitor sources of internal and external 
liquidity;

(3) Demonstrate that the accounting classification of 
investment securities is consistent with its ability to meet 
potential liquidity demands; and

(4) Develop a contingency funding plan that addresses 
alternative funding strategies in successively deteriorating 
liquidity scenarios. The plan must:

(i) List all sources of liquidity, by category and amount, 
that are available to service an immediate outflow of funds 
in various liquidity scenarios;

(ii) Analyze the impact that potential changes in fair 
value will have on the disposition of assets in a variety of 
interest rate scenarios; and

(iii) Be reviewed by the board or an appropriate 
committee no less frequently than annually or as market 
or business conditions dictate.

(b) Borrowing.  A corporate credit union may borrow 
up to 10 times capital or 50 percent of shares (excluding 
shares created by the use of member reverse repurchase 

agreements) and capital, whichever is greater. CLF 
borrowings and borrowed funds created by the use of 
member reverse repurchase agreements are excluded from 
this limit. The corporate credit union must demonstrate 
that sufficient contingent sources of liquidity remain 
available.

§ 704.10 Investment action plan.
(a) Any corporate credit union in possession of an 

investment, including a derivative, that fails to meet a 
requirement of this part must, within 30 calendar days 
of the failure, report the failed investment to its board 
of directors, supervisory committee and the OCCU 
Director. If the corporate credit union does not sell the 
failed investment, and the investment continues to fail to 
meet a requirement of this part, the corporate credit union 
must, within 30 calendar days of the failure, provide to the 
OCCU Director a written action plan that addresses:

(1) The investment’s characteristics and risks;
(2) The process to obtain and adequately evaluate the 

investment’s market pricing, cash flows, and risk;
(3) How the investment fits into the credit union’s asset 

and liability management strategy;
(4) The impact that either holding or selling the 

investment will have on the corporate credit union’s 
earnings, liquidity, and capital in different interest rate 
environments; and

(5) The likelihood that the investment may again pass 
the requirements of this part.

(b) The OCCU Director may require, for safety 
and soundness reasons, a shorter time period for plan 
development than that set forth in paragraph (a) of this 
section.

(c) If the plan described in paragraph (a) of this section 
is not approved by the OCCU Director, the credit union 
must adhere to the OCCU Director’s directed course of 
action.

§ 704.11 Corporate Credit Union 
Service Organizations (Corporate 
CUSOs).

(a) A corporate CUSO is an entity that:
(1) Is at least partly owned by a corporate credit union;
(2) Primarily serves credit unions;
(3) Restricts its services to those related to the normal 

course of business of credit unions; and
(4) Is structured as a corporation, limited liability 

company, or limited partnership under state law.
(b) Investment and loan limitations.  (1) The aggregate 

of all investments in member and non-member corporate 
CUSOs must not exceed 15 percent of a corporate credit 
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union’s capital.
(2) The aggregate of all investments in and loans to 

member and nonmember corporate CUSOs must not 
exceed 30 percent of a corporate credit union’s capital. A 
corporate credit union may lend to member and nonmember 
corporate CUSOs an additional 15 percent of capital if the 
loan is collateralized by assets in which the corporate has 
a perfected security interest under state law.

(3) If the limitations in paragraphs (b)(1) and (b)(2) 
of this section are reached or exceeded because of the 
profitability of the CUSO and the related GAAP valuation 
of the investment under the equity method without an 
additional cash outlay by the corporate, divestiture is not 
required. A corporate credit union may continue to invest 
up to the regulatory limit without regard to the increase in 
the GAAP valuation resulting from the corporate CUSO’s 
profitability.

(c) Due diligence.  A corporate credit union must 
comply with the due diligence requirements of §§ 723.5 
and 723.6(f) through (j) of this chapter for all loans to 
corporate CUSOs. This requirement does not apply to 
loans excluded under § 723.1(b).

(d) Separate entity.  (1) A corporate CUSO must be 
operated as an entity separate from a corporate credit 
union.

(2) A corporate credit union investing in or lending to 
a corporate CUSO must obtain a written legal opinion 
that concludes the corporate CUSO is organized and 
operated in a manner that the corporate credit union 
will not reasonably be held liable for the obligations of 
the corporate CUSO. This opinion must address factors 
that have led courts to ‘‘pierce the corporate veil,’’ such 
as inadequate capitalization, lack of corporate identity, 
common boards of directors and employees, control of 
one entity over another, and lack of separate books and 
records.

(e) Prohibited activities.  A corporate credit union 
may not use this authority to acquire control, directly or 
indirectly, of another depository financial institution or 
to invest in shares, stocks, or obligations of an insurance 
company, trade association, liquidity facility, or similar 
organization.

(f) An official of a corporate credit union which has 
invested in or loaned to a corporate CUSO may not receive, 
either directly or indirectly, any salary, commission, 
investment income, or other income, compensation, or 
consideration from the corporate CUSO. This prohibition 
also extends to immediate family members of officials.

(g) Prior to making an investment in or loan to a 
corporate CUSO, a corporate credit union must obtain a 
written agreement that the corporate CUSO will:

(1) Follow GAAP; 
(2) Provide financial statements to the corporate credit 

union at least quarterly;

(3) Obtain an annual CPA opinion audit and provide a 
copy to the corporate credit union. A wholly owned or 
majority owned CUSO is not required to obtain a separate 
annual audit if it is included in the corporate credit union’s 
annual consolidated audit; and

(4) Allow the auditor, board of directors, and NCUA 
complete access to its books, records, and any other 
pertinent documentation.

(h) Corporate credit union authority to invest in or loan 
to a CUSO is limited to that provided in this section. A 
corporate credit union is not authorized to invest in or loan 
to a CUSO under part 712 of this chapter.

§ 704.12 Permissible services.

(a) Preapproved services.  A corporate credit union 
may provide to members the preapproved services set 
out in this section. NCUA may at any time, based upon 
supervisory, legal, or safety and soundness reasons, limit 
or prohibit any preapproved service. The specific activities 
listed within each preapproved category are provided as 
illustrations of activities permissible under the particular 
category, not as an exclusive or exhaustive list.

(1) Correspondent services agreement.  A corporate 
credit union may only provide financial services to 
nonmembers through a correspondent services agreement. 
A correspondent services agreement is an agreement 
between two corporate credit unions, whereby one of the 
corporate credit unions agrees to provide services to the 
other corporate credit union or its members.

(2) Credit and investment services.  Credit and investment 
services are advisory and consulting activities that assist 
the member in lending or investment management. These 
services may include loan reviews, investment portfolio 
reviews and investment advisory services.

(3) Electronic financial services.  Electronic financial 
services are any services, products, functions, or activities 
that a corporate credit union is otherwise authorized to 
perform, provide or deliver to its members but performed 
through electronic means. Electronic services may include 
automated teller machines, online transaction processing 
through a website, website hosting services, account 
aggregation services, and internet access services to 
perform or deliver products or services to members.

(4) Excess capacity.  Excess capacity is the excess use or 
capacity remaining in facilities, equipment or services that: 
a corporate credit union properly invested in or established, 
in good faith, with the intent of serving its members; and 
it reasonably anticipates will be taken up by the future 
expansion of services to its members. A corporate credit 
union may sell or lease the excess capacity in facilities, 
equipment or services, such as office space, employees 
and data processing.
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(5) Liquidity and asset and liability management.  
Liquidity and asset and liability management services are 
any services, functions or activities that assist the member 
in liquidity and balance sheet management. These services 
may include liquidity planning and balance sheet modeling 
and analysis.

(6) Operational services.  Operational services are 
services established to deliver financial products and 
services that enhance member service and promote safe 
and sound operations. Operational services may include 
tax payment, electronic fund transfers and providing coin 
and currency service.

(7) Payment systems.  Payment systems are any methods 
used to facilitate the movement of funds for transactional 
purposes. Payment systems may include Automated 
Clearing House, wire transfer, item processing and 
settlement services.

(8) Trustee or custodial services.  Trustee services are 
services in which the corporate credit union is authorized to 
act under a written trust agreement to the extent permitted 
under part 724 of this chapter. Custodial and safekeeping 
services are services a corporate credit union performs on 
behalf of its member to act as custodian or safekeeper of 
investments.

(b) Procedure for adding services that are not 
preapproved.  To provide a service to its members that is 
not preapproved by NCUA:

(1) A federal corporate credit union must request 
approval from NCUA. The request must include a full 
explanation and complete documentation of the service 
and how the service relates to a corporate credit union’s 
authority to provide services to its members. The request 
must be submitted jointly to the OCCU Director and 
the Secretary of the Board. The request will be treated 
as a petition to amend § 704.12 and NCUA will request 
public comment or otherwise act on the petition within a 
reasonable period of time. Before engaging in the formal 
approval process, a corporate credit union should seek an 
advisory opinion from NCUA’s Office of General Counsel 
as to whether a proposed service is already covered by 
one of the authorized categories without filing a petition 
to amend the regulation; and

(2) A state-chartered corporate credit union must submit 
a request for a waiver that complies with § 704.1(b) to the 
OCCU Director.

(c) Prohibition.  A corporate credit union is prohibited 
from purchasing loan servicing rights.

§ 704.13 [Removed and Reserved].

§ 704.14 Representation.

(a) Board representation.  The board will be determined 

as stipulated in its bylaws governing election procedures, 
provided that:

(1) At least a majority of directors, including the chair 
of the board, must serve on the board as representatives of 
member credit unions;

(2) The chair of the board may not serve simultaneously 
as an officer, director, or employee of a credit union trade 
association;

(3) A majority of directors may not serve simultaneously 
as officers, directors, or employees of the same credit union 
trade association or its affiliates (not including chapters or 
other subunits of a state trade association);

(4) For purposes of meeting the requirements of 
paragraphs (a)(2) and (a)(3) of this section, an individual 
may not serve as a director or chair of the board if that 
individual holds a subordinate employment relationship 
to another employee who serves as an officer, director, or 
employee of a credit union trade association; and

(5) In the case of a corporate credit union whose 
membership is composed of more than 25 percent 
non credit unions, the majority of directors serving as 
representatives of member credit unions, including the 
chair, must be elected only by member credit unions.

(b) Credit union trade association.  As used in this 
section, a credit union trade association includes but is not 
limited to, state credit union leagues and league service 
corporations and national credit union trade associations.

(c) Representatives of organizational members.  (1) An 
organizational member of a corporate credit union is a 
member that is not a natural person.  An organizational 
member may appoint one of its members or officials 
as a representative to the corporate credit union. The 
representative shall be empowered to attend membership 
meetings, to vote, and to stand for election on behalf of 
the member. No individual may serve as the representative 
of more than one organizational member in the same 
corporate credit union.

(2) Any vacancy on the board of a corporate credit union 
caused by a representative being unable to complete his 
or her term shall be filled by the board of the corporate 
credit union according to its bylaws governing the filling 
of board vacancies.

(d) Recusal provision. (1) No director, committee 
member, officer, or employee of a corporate credit union 
shall in any manner, directly or indirectly, participate in 
the deliberation upon or the determination of any question 
affecting his or her pecuniary interest or the pecuniary 
interest of any entity (other than the corporate credit 
union) in which he or she is interested, except if the matter 
involves general policy applicable to all members, such as 
setting dividend or loan rates or fees for services.

(2) An individual is ‘‘interested’’ in an entity if he or 
she:

(i) Serves as a director, officer, or employee of the 
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entity;
(ii) Has a business, ownership, or deposit relationship 

with the entity; or 
(iii) Has a business, financial, or familial relationship 

with an individual whom he or she knows has a pecuniary 
interest in the entity.

(3) In the event of the disqualification of any directors, 
by operation of paragraph (c)(1) of this section, the 
remaining qualified directors present at the meeting, if 
constituting a quorum with the disqualified directors, may 
exercise, by majority vote, all the powers of the board with 
respect to the matter under consideration. Where all of the 
directors are disqualified, the matter must be decided by 
the members of the corporate credit union.

(4) In the event of the disqualification of any committee 
member by operation of paragraph (c)(1) of this section, 
the remaining qualified committee members, if constituting 
a quorum with the disqualified committee members, may 
exercise, by majority vote, all the powers of the committee 
with respect to the matter under consideration. Where all 
of the committee members are disqualified, the matter 
shall be decided by the board of directors.

(e) Administration.  (1) A corporate credit union 
shall be under the direction and control of its board of 
directors. While the board may delegate the performance 
of administrative duties, the board is not relieved of its 
responsibility for their performance. The board may 
employ a chief executive officer who shall have such 
authority and such powers as delegated by the board to 
conduct business from day to day. Such chief executive 
officer must answer solely to the board of the corporate 
credit union, and may not be an employee of a credit union 
trade association.

(2) The provisions of § 701.14 of this chapter apply 
to corporate credit unions, except that where ‘‘Regional 
Director’’ is used, read ‘‘NCUA Board.’’

§ 704.15 Audit requirements.

(a) External audit.  The corporate credit union 
supervisory committee shall cause an annual opinion audit 
of the financial statements to be made. The audit must be 
performed in accordance with generally accepted auditing 
standards and the audited financial statements must be 
prepared consistent with GAAP, except where law or 
regulation has provided for a departure from GAAP. The 
supervisory committee shall submit the audit report to the 
board of directors. A copy of the audit report, and copies 
of all communications that are provided to the corporate 
credit union by the external auditor, shall be submitted to 
the OCCU Director within 30 calendar days after receipt 
by the board of directors. If requested by the OCCU 
Director, the external auditor’s workpapers shall be made 
available, at the auditor’s office or elsewhere, for the 

OCCU Director’s review. The corporate credit union shall 
submit a summary of the audit report to the membership at 
the next annual meeting.

(b) Internal audit.  A corporate credit union with average 
daily assets in excess of $400 million for the preceding 
calendar year, or as ordered by the OCCU Director, 
must employ or contract, on a full- or part-time basis, 
the services of an internal auditor. The internal auditor’s 
responsibilities will, at a minimum, comply with the 
Standards and Professional Practices of Internal Auditing, 
as established by the Institute of Internal Auditors. The 
internal auditor will report directly to the chair of the 
corporate credit union’s supervisory committee, who 
may delegate supervision of the internal auditor’s daily 
activities to the chief executive officer of the corporate 
credit union. The internal auditor’s reports, findings, and 
recommendations will be in writing and presented to the 
supervisory committee no less than quarterly, and will 
be provided upon request to the external auditor and the 
OCCU Director.

§ 704.16 Contracts/written agreements.

Services, facilities, personnel, or equipment shared with 
any party shall be supported by a written contract, with 
the duties and responsibilities of each party specified and 
the allocation of service fee/expenses fully supported and 
documented.

§ 704.17 State-chartered corporate 
credit unions.

(a) This part does not expand the powers and authorities 
of any state-chartered corporate credit union, beyond 
those powers and authorities provided under the laws of 
the state in which it was chartered.

(b) A state-chartered corporate credit union that is 
not insured by the NCUSIF, but that receives funds 
from federally insured credit unions, is considered an 
‘‘institution-affiliated party’’ within the meaning of 
Section 206(r) of the Federal Credit Union Act, 12 U.S.C. 
1786(r).

(c) NCUA will notify, consult with, and provide 
explanation to the appropriate state supervisory authority 
before taking administrative action against a state-
chartered corporate credit union.

§ 704.18 Fidelity bond coverage.

(a) Scope.  This section provides the fidelity bond 
requirements for employees and officials in corporate 
credit unions.
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(b) Review of coverage.  The board of directors of each 
corporate credit union shall, at least annually, carefully 
review the bond coverage in force to determine its 
adequacy in relation to risk exposure and to the minimum 
requirements in this section.

(c) Minimum coverage; approved forms.  Every 
corporate credit union will maintain bond coverage with 
a company holding a certificate of authority from the 
Secretary of the Treasury. All bond forms, and any riders 
and endorsements which limit the coverage provided 
by approved bond forms, must receive the prior written 
approval of NCUA. Fidelity bonds must provide coverage 
for the fraud and dishonesty of all employees, directors, 
officers, and supervisory and credit committee members. 
Notwithstanding the foregoing, all bonds must include a 
provision, in a form approved by NCUA, requiring written 
notification by surety to NCUA:

(1) When the bond of a credit union is terminated in its 
entirety;

(2) When bond coverage is terminated, by issuance 
of a written notice, on an employee, director, officer, 
supervisory or credit committee member; or

(3) When a deductible is increased above permissible 
limits. Said notification shall be sent to NCUA and shall 
include a brief statement of cause for termination or 
increase.

(d) Minimum coverage amounts.  (1) The minimum 
amount of bond coverage will be computed based on 
the corporate credit union’s daily average net assets for 
the preceding calendar year. The following table lists the 
minimum requirements:

(2) It is the duty of the board of directors of each 
corporate credit union to provide adequate protection 
to meet its unique circumstances by obtaining, when 
necessary, bond coverage in excess of the minimums in 
the table in paragraph (d)(1) of this section.

(e) Deductibles.  (1) The maximum amount of deductibles 
allowed are based on the corporate credit union’s core 
capital ratio. The following table sets out the maximum 

deductibles, except that in each category the maximum 
deductible shall be $5 million:

(2) A deductible may be applied separately to one or 
more insuring clauses in a blanket bond. Deductibles in 
excess of those showing in this section must have the 
written approval of NCUA at least 30 calendar days prior 
to the effective date of the deductibles.

(f) Additional coverage.  NCUA may require additional 
coverage for any corporate credit union when, in the 
opinion of NCUA, current coverage is insufficient. The 
board of directors of the corporate credit union must 
obtain additional coverage within 30 calendar days after 
the date of written notice from NCUA.

§ 704.19 Wholesale corporate credit 
unions.

(a) General.  Wholesale corporate credit unions are 
subject to the preceding requirements of this part, except 
as set forth in this section.

(b) Earnings retention requirement. A wholesale 
corporate credit union must increase retained earnings if 
the prior month-end retained earnings ratio is less than 1 
percent.

(1) Its retained earnings must increase:
(i) During the current month, by an amount equal to or 

greater than the monthly earnings retention amount; or
(ii) During the current and prior two months, by an 

amount equal to or greater than the quarterly earnings 
retention amount.

(2) Earnings retention amounts are calculated as 
follows:

(i) The monthly earnings retention amount is determined 
by multiplying the earnings retention factor by the prior 
month-end moving daily average net assets; and

(ii) The quarterly earnings retention amount is 
determined by multiplying the earnings retention factor 
by moving daily average net assets for each of the prior 
three month-ends.

(3) The earnings retention factor is determined as 
follows:

(i) If the prior month-end retained earnings ratio is 
less than 1 percent and the core capital ratio is less than 

Core capital ratio

Less than 1.0 % .....

1.0–1.74 % .............

1.75–2.24 % ...........

Greater than 2.25%

Maximum deductible

7.5% of the sum of retained earnings and paid-in capital.

10.0% of the sum of retained earnings and paid-in capital. 

12.0% of the sum of retained earnings and paid-in capital. 

15.0% of the sum of retained earnings and paid-in capital.

Daily average net assets 
Minimum       

bond

(million) 

Less than $50  million ...................................	 $1.0
$50– $99 million ............................................	   2.0

$100–$499 million .........................................	   4.0
$500–$999 million ........................................	   6.0
$1.0–$1.999 billion ........................................	   8.0
$2.0–$4.999 billion .......................................	 10.0
$5.0–$9.999 billion .......................................	 15.0
$10.0–$24.999 billion ....................................	 20.0
$25.0  billion plus............................................	 25.0
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3 percent, the earnings retention factor is .15 percent per 
annum; or

(ii) If the prior month-end retained earnings ratio is less 
than 1 percent and the core capital ratio is equal to or 
greater than 3 percent, the earnings retention factor is .075 
percent per annum.

(4) The OCCU Director may approve a decrease to 
the earnings retention amount set forth in this section if 
it is determined a lesser amount is necessary to avoid a 
significant adverse impact upon a wholesale corporate 
credit union.

(5) Operating management of the wholesale corporate 
credit union must notify its board of directors, supervisory 
committee, OCCU Director and, if applicable, the state 
regulator within 10 calendar days of determining the 
retained earnings ratio has declined below 1 percent. If 
the decline in the retained earnings ratio is due in full or in 
part, to a decline in the dollar amount of retained earnings 
and the retained earnings ratio is not restored to at least 1 
percent by the next month end, a retained earnings action 
plan is required to be submitted within 30 calendar days.

(6) The retained earnings action plan must be submitted 
to the OCCU Director and, if applicable, the state regulator 
and, at a minimum, include the following:

(i) Reasons why the dollar amount of retained earnings 
has decreased;

(ii) Description of actions to be taken to increase the 
dollar amount of retained earnings within specific time 
frames; and

(iii) Monthly balance sheet and income projections, 
including assumptions for the ensuing 12-month period.

Appendix A to Part 704—Model 
Forms

This appendix contains sample forms intended for use 
by corporate credit unions to aid in compliance with the 
membership capital account and paid-in capital disclosure 
requirements of § 704.3.

SAMPLE FORM 1

Terms and Conditions of Membership Capital Account

(1) A membership capital account is not subject to 
share insurance coverage by the NCUSIF or other deposit 
insurer.

(2) A membership capital account is not releasable due 
solely to the merger, charter conversion or liquidation of 
the member credit union. In the event of a merger, the 
membership capital account transfers to the continuing 
credit union. In the event of a charter conversion, the 
membership capital account transfers to the new institution. 

In the event of liquidation, the membership capital account 
may be released to facilitate the payout of shares with the 
prior written approval of NCUA.

(3) A member credit union may withdraw membership 
capital with three years’ notice.

(4) Membership capital cannot be used to pledge 
borrowings.

(5) Membership capital is available to cover losses that 
exceed retained earnings and paid-in capital.

(6) Where the corporate credit union is liquidated, 
membership capital accounts are payable only after 
satisfaction of all liabilities of the liquidation estate 
including uninsured obligations to shareholders and the 
NCUSIF.

(7) Where the corporate credit union is merged into 
another corporate credit union, the membership capital 
account will transfer to the continuing corporate credit 
union. The three-year notice period for withdrawal of the 
membership capital account will remain in effect.

(8) {If an adjusted balance account}: The membership 
capital balance will be adjusted ___(1 or 2) ___time(s) 
annually in relation to the member credit union’s ___
(assets or other measure)

 ___as of ___ (date(s)) ___.  {If a term certificate}: The 
membership capital account is a term certificate that will 
mature on ___(date)___.

I have read the above terms and conditions and I 
understand them.

I further agree to maintain in the credit union’s files the 
annual notice of terms and conditions of the membership 
capital account.

The notice form must be signed by either all of the 
directors of the member credit union or, if authorized by 
board resolution, the chair and secretary of the board of 
the credit union.

The annual disclosure notice form must be signed by the 
chair of the corporate credit union. The chair must then sign 
a statement that certifies that the notice has been sent to 
member credit unions with membership capital accounts. 
The certification must be maintained in the corporate 
credit union’s files and be available for examiner review.

SAMPLE FORM 2

Terms and Conditions of Paid-In Capital

(1) A paid-in capital account is not subject to share 
insurance coverage by the NCUSIF or other deposit 
insurer.

(2) A paid-in capital account is not releasable due solely 
to the merger, charter conversion or liquidation of the 
member credit union. In the event of a merger, the paid-
in capital account transfers to the continuing credit union. 
In the event of a charter conversion, the paid-in capital 
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account transfers to the new institution. In the event of 
liquidation, the paid-in capital account may be released 
to facilitate the payout of shares with the prior written 
approval of NCUA.

(3) The funds are callable only at the option of the 
corporate credit union and only if the corporate credit 
union meets its minimum required capital and NEV ratios 
after the funds are called.

(4) Paid-in capital cannot be used to pledge borrowings.
(5) Paid-in capital is available to cover losses that exceed 

retained earnings.
(6) Where the corporate credit union is liquidated, paid-

in capital accounts are payable only after satisfaction of 
all liabilities of the liquidation estate including uninsured 
obligations to shareholders and the NCUSIF, and 
membership capital holders.

(7) Where the corporate credit union is merged into 
another corporate credit union, the paid-in capital account 
will transfer to the continuing corporate credit union.

(8) Paid-in capital is perpetual maturity and 
noncumulative dividend.

I have read the above terms and conditions and I 
understand them. I further agree to maintain in the credit 
union’s files the annual notice of terms and conditions of 
the paid-in capital instrument.

The notice form must be signed by either all of the 
directors of the credit union or, if authorized by board 
resolution, the chair and secretary of the board of the 
credit union.

Appendix B to Part 704— Expanded 
Authorities and Requirements

A corporate credit union may obtain all or part of the 
expanded authorities contained in this Appendix if it meets 
the applicable requirements of Part 704 and Appendix B, 
fulfills additional management, infrastructure, and asset 
and liability requirements, and receives NCUA’s written 
approval.  Additional guidance is set forth in the NCUA 
publication Guidelines for Submission of Requests for 
Expanded Authority.

A corporate credit union seeking expanded authorities 
must submit to NCUA a self-assessment plan supporting 
its request.  A corporate credit union may adopt expanded 
authorities when NCUA has provided final approval.  If 
NCUA denies a request for expanded authorities, it will 
advise the corporate credit union of the reason(s) for the 
denial and what it must do to resubmit its request.  NCUA 
may revoke these expanded authorities at any time if an 
analysis indicates a significant deficiency.  NCUA will 
notify the corporate credit union in writing of the identified 
deficiency.  A corporate credit union may request, in 
writing, reinstatement of the revoked authorities by 

providing a self-assessment plan detailing how it has 
corrected the deficiency.

Minimum Requirement

In order to participate in any of the authorities set forth 
in Base-Plus, Part I, Part II, Part III, Part IV, and Part V 
of this Appendix, a corporate credit union must evaluate 
monthly the changes in NEV and the NEV ratio for the 
tests set forth in § 704.8(d)(1)(i).

Base-Plus

A corporate that has met the requirements for this Base-
plus authority may, in performing the rate stress tests set 
forth in § 704.8(d)(1)(i), allow its NEV to decline as much 
as 20 percent.

Part I 

(a) A corporate credit union that has met the requirements 
for this Part I may:

(1) Purchase investments with long-term ratings no 
lower than A– (or equivalent);

(2) Purchase investments with short-term ratings no 
lower than A–2 (or equivalent), provided that the issuer 
has a long-term rating no lower than A– (or equivalent) 
or the investment is a domestically-issued asset-backed 
security;

(3) Engage in short sales of permissible investments to 
reduce interest rate risk;

(4) Purchase principal only (PO) stripped mortgage-
backed securities to reduce interest rate risk; and

(5) Enter into a dollar roll transaction.
(b) Aggregate investments in repurchase and securities 

lending agreements with any one counterparty are limited 
to 300 percent of capital.

(c) In performing the rate stress tests set forth in § 
704.8(d)(1)(i), the NEV of a corporate credit union that 
has met the requirements of this Part I may decline as 
much as:

(1) 20 percent;
(2) 28 percent if the corporate credit union has a 5 

percent minimum capital ratio and is specifically approved 
by NCUA; or

(3) 35 percent if the corporate credit union has a 6 
percent minimum capital ratio and is specifically approved 
by NCUA.

(d) The maximum aggregate amount in unsecured 
loans and lines of credit to any one member credit union, 
excluding passthrough and guaranteed loans from the 
CLF and the NCUSIF, must not exceed 100 percent of the 
corporate credit union’s capital.  The board of directors 
must establish the limit, as a percent of the corporate credit 
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union’s capital plus pledged shares, for secured loans and 
lines of credit.

Part II

(a) A corporate credit union that has met the requirements 
for this Part II may:

(1) Purchase investments with long-term ratings no 
lower than BBB (flat) (or equivalent).  The aggregate of 
all investments rated BBB+ (or equivalent) or lower in 
any single obligor is not to exceed 25 percent of capital;

(2) Purchase investments with short-term ratings no 
lower than A–2 (or equivalent), provided that the issuer 
has a long-term rating no lower than BBB (flat) (or 
equivalent) or the investment is a domestically issued 
asset-backed security;

(3) Engage in short sales of permissible investments to 
reduce interest rate risk;

(4) Purchase principal only (PO) stripped mortgage-
backed securities to reduce interest rate risk; and 

(5) Enter into a dollar roll transaction.
(b) Aggregate investments in repurchase and securities 

lending agreements with any one counterparty are limited 
to 400 percent of capital.

(c) In performing the rate stress tests set forth in § 
704.8(d)(1)(i), the NEV of a corporate credit union which 
has met the requirements of this Part II may decline as 
much as:

(1) 20 percent;
(2) 28 percent if the corporate credit union has a 5 

percent minimum capital ratio and is specifically approved 
by NCUA; or

(3) 35 percent if the corporate credit union has a 6 
percent minimum capital ratio and is specifically approved 
by NCUA.

(d) The maximum aggregate amount in unsecured 
loans and lines of credit to any one member credit union, 
excluding pass-through and guaranteed loans from the 
CLF and the NCUSIF, must not exceed 100 percent of the 
corporate credit union’s capital.  The board of directors 
must establish the limit, as a percent of the corporate credit 
union’s capital plus pledged shares, for secured loans and 
lines of credit.

Part III 

(a) A corporate credit union that has met the requirements 
of either Part I or Part II of this Appendix and the additional 
requirements for Part III may invest in:

(1) Debt obligations of a foreign country;
(2) Deposits and debt obligations of foreign banks or 

obligations guaranteed by these banks;
(3) Marketable debt obligations of foreign corporations.  

This authority does not apply to debt obligations that are 

convertible into the stock of the corporation; and
(4) Foreign issued asset-backed securities.
(b) All foreign investments are subject to the following 

requirements:
(1) Investments must be rated no lower than the 

minimum permissible domestic rating under the corporate 
credit union’s Part I or Part II authority;

(2) A sovereign issuer, and/or the country in which 
an obligor is organized, must have a long-term foreign 
currency (non-local currency) debt rating no lower than 
AA– (or equivalent);

(3) For each approved foreign bank line, the corporate 
credit union must identify the specific banking centers and 
branches to which it will lend funds;

(4) Obligations of any single foreign obligor may not 
exceed 50 percent of capital; and

(5) Obligations in any single foreign country may not 
exceed 250 percent of capital.

Part IV 

(a) A corporate credit union that has met the requirements 
for this Part IV may enter into derivative transactions 
specifically approved by NCUA to:

(1) Create structured products;
(2) Manage its own balance sheet; and
(3) Hedge the balance sheets of its members.
(b) Credit Ratings:
(1) All derivative transactions are subject to the following 

requirements:
(i) If the counterparty is domestic, the counterparty 

rating must be no lower than the minimum permissible 
rating for comparable term permissible investments; and

(ii) If the counterparty is foreign, the corporate must have 
Part III expanded authority and the counterparty rating 
must be no lower that the minimum permissible rating for 
a comparable term investment under Part III Authority.

(iii) Any rating(s) relied upon to meet the requirements 
of this part must be identified at the time the transaction 
is entered into and must be monitored for as long as the 
contract remains open.

(iv) Section 704.10 of this part if:
(A) one rating was relied upon to meet the requirements 

of this part and that rating is downgraded below the 
minimum rating requirements of this part; or

(B) two or more ratings were relied upon to meet the 
requirements of this part and at least two of those ratings 
are downgraded below the minimum rating requirements 
of this part.

(2) Exceptions.  Credit ratings are not required for 
derivative transactions with:

(i) Domestically chartered credit unions;
(ii) U.S. government sponsored enterprises; or
(iii) Counterparties if the transaction is fully guaranteed 
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by an entity with a minimum permissible rating for 
comparable term investments.

Part V 

A corporate credit union that has met the requirements 
for this Part V may participate in loans with member 
natural person credit unions as approved by the OCCU 
Director and subject to the following:

(a) The maximum aggregate amount of participation 
loans with any one member credit union must not exceed 
25 percent of capital; and

(b) The maximum aggregate amount of participation 
loans with all member credit unions will be determined on 
a case-by-case basis by the OCCU Director.
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and/ or technical assistance and has been selected for 
participation in the Program in accordance with this part.

Hawaii 40 
Alaska 36 
Washington, DC  19 
Boston  17 
San Diego 15 
Los Angeles 14 
New York 13 
San Francisco 13 
Seattle 10 
Chicago   7 
Philadelphia   7 

§ 705.4 Program Activities.

In order to meet the objectives of the Program, a credit 
union applicant should provide a variety of financial and 
related services designed to meet the particular needs of 
the low-income community served.  These activities shall 
include basic member share accounts and member loan 
services.

§ 705.5 Application for Participation.

(a) Applications to participate and qualify for a loan 
or technical assistance under the Program may be 
obtained from the National Credit Union Administration, 
Community Development Revolving Loan Program for 
Credit Unions.

(b) The application for a loan shall contain the following 
information:

(1) Information demonstrating a sound financial 
position and the credit union’s ability to manage its day-
to-day business affairs, including the credit union’s latest 
financial statement. Nonfederally insured credit unions 
must include the following:

(i) A copy of its most recent outside audit report;
(ii) Proof of deposit and surety bond insurance which 

states the maximum insurance levels permitted by the 

Part 705
Community Development
Revolving Loan Program

For Credit Unions

§ 705.0 Applicability.

Monies from the Community Development Revolving 
Loan Fund for Credit Unions are governed by this Part.

§ 705.1 Scope.

(a) This Part implements the Community Development 
Revolving Loan Program for Credit Unions (Program) 
under the sole administration of the National Credit Union 
Administration.

(b) This Part establishes the following:
(1) Definitions;
(2) The application process and requirements for 

qualifying for a loan under the program;
(3) How loan funds are to be made available and their 

repayment; and
(4) Technical assistance to be provided to participating 

credit unions.

§ 705.2 Purpose of the Program

(a) The Community Development Revolving Loan 
Program for Credit Unions is intended to support the 
efforts of participating credit unions through loans to 
those credit unions in:

(1) Providing basic financial and related services to 
residents in their communities; and

(2) Stimulating economic activities in the communities 
they service which will result in increased income, 
ownership and employment opportunities for low-income 
residents, and other community growth efforts.

(b) The policy of NCUA is to revolve loan funds to 
qualifying credit unions as often as practical in order to 
gain maximum economic impact on as many participating 
credit unions as possible.

§ 705.3 Definitions.

(a) The term “low-income members” means those 
members defined in §701.34 of this chapter.

(b) For purposes of this part, a participating credit union 
means a state- or federally-chartered credit union that 
is specifically involved in the stimulation of economic 
development activities and community revitalization 
efforts aimed at benefiting the community it serves; whose 
membership consists of predominantly low-income 
members as defined in paragraph (a) of this section or 
applicable state standards as reflected by a current low-
income designation pursuant to § 701.34(a)(1) or § 
741.204 of this chapter or, in the case of a state-chartered 
nonfederally insured credit union, under applicable state 
standards; and has submitted an application for a loan 
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policies;
(iii) A balance sheet, an income and expense statement, 

and a schedule of delinquent loans, for the most recent 
month-end and each of the twelve months preceding that 
month-end.

(2) Evidence that the credit union has a need for 
increased funds in order to improve financial services to 
its members.

(3) The following information concerning a state-
chartered credit union’s field of membership:

(i) Current field of membership as set forth in the credit 
union’s charter;

(ii) Changes, if any, to be made to the field of membership 
for participation in the Program, including:

(A) Evidence of approval of change by credit union 
board of directors;

(B) Evidence of submission and approval of change by 
the state supervisor;

(iii) Current designation as a low-income credit union if 
the credit union is not federally insured.

(4) Along with a community needs plan, specifics of 
how the credit union proposes to serve the needs of its 
members and the community with Program funds.  The 
applicant credit union will also construct and submit a plan 
for its growth and development. The plan will set forth 
objectives for financial growth, credit union development 
and capitalization, and the means for achieving these 
objectives. 

(5) Indication of any other involvement in existing 
community development programs of state and federal 
agencies.

(c) NCUA will notify applicant credit unions as to 
whether or not they have qualified for a loan or technical 
assistance under this Part. Reasons for nonqualification 
will be stated.  Any applicant whose qualification is denied 
may appeal that decision to the NCUA Board.

§ 705.6 Community Needs Plan.

(a) The credit union’s board of directors will prepare 
a Community Needs Plan and submit it with its loan 
application. The Plan will contain a list of needed 
community services that the credit union will provide.

(b) The credit union’s board of directors will report on 
the progress of providing needed community services 
to the credit union members once a year, either at the 
annual meeting or in a written report sent to all members.  
The credit union will also submit the written report or 
a summary of the report given at the annual meeting to 
NCUA

§ 705.7 Loans to Participating Credit 
Unions.

(a) Amount and Recording of Loans. A participating 
credit union will be eligible to receive up to $300,000, in the 
aggregate as determined by the NCUA Board, in the form 
of a loan from the Community Development Revolving 
Loan Fund for Credit Unions.  The amount of the loan 
will be based on funds availability, the creditworthiness 
of the participating credit union, financial need, and a 
demonstrated capability of a participating credit union 
to provide financial and related services to its members.  
At the discretion of NCUA, a loan will be recorded by 
a participating credit union as either a note payable or a 
non-member deposit.

(b) Matching Requirements. Participating credit unions 
will be encouraged to develop, as rapidly as possible, a 
permanent source of member shares.

(1) Generally loan monies made available must be 
matched by the participating credit union by increasing 
its share deposits in an amount equal to the loan amount.  
However, any loan monies matched by member share 
deposits will be credited as two-for-one match.  Non-
member share deposits accepted to meet the matching 
requirement are not subject to the 20 percent limitation 
on nonmember deposits under § 701.32. Participating 
credit unions must meet this matching requirement within 
one year of the approval of the loan application and must 
maintain the increase in the total amount of share deposits 
for the duration of the loan. Once the loan is repaid, 
nonmember share deposits accepted to meet the matching 
requirement are subject to § 701.32.

(2) Upon approval of its loan application, and before 
it meets its matching requirement, a participating credit 
union may receive the entire loan commitment in a single 
payment. If any funds are withheld, the remainder of the 
funds committed will be available to the participating 
credit union only after it has documented that it has met 
the match requirement for the total amount of the loan 
committed.

(3) Failure of a participating credit union to generate 
the required match within one year of the approval of the 
loan will result in the reduction of the loan proportionate 
to the amount of match actually generated.  Payment of 
any additional funds initially approved will be limited 
as appropriate to reflect the revised amount of the loan 
approved.  Any funds already advanced to the participating 
credit union in excess of the revised amount of loan 
approval must be repaid immediately to NCUA. Failure 
to repay such funds to NCUA upon demand shall result in 
the default of the entire loan.

(c) Terms and Repayment. (1) Assistance made available 
through Program loans, whether recorded by the credit 
union as a note payable or nonmember deposit at NCUA’s 
direction, is in the form of a loan and must be repaid to 
NCUA..  All loans will be scheduled for repayment within 
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the shortest time compatible with sound business practices 
and with objectives of the Program, but in no case will the 
term exceed five years.

(2) Semiannual interest payments (beginning six months 
after the initial distribution of a loan) and semiannual 
principal payments (beginning one year after the initial 
distribution of a loan) will be required.

(d) Interest Rates. Loans made under this Part shall bear 
interest at a fixed annual percentage rate of not more than 
3 percent and not less than 1 percent as determined by the 
NCUA Board.

(e) Default, Collections and Adjustments. The terms 
of each loan agreement shall provide for the immediate 
acceleration of the unpaid balance for breach or default 
in the performance by the participating credit union of 
the terms or conditions of the loan.  This will include 
misrepresentations, default in making interest/principal 
payments, failure to report, insolvency, failure to maintain 
adequate match for the duration of the loan period, etc.  The 
unpaid balance will also be accelerated and immediately 
due if any part of the loan funds are improperly used, 
or if uninvested loan proceeds remain unused for an 
unreasonable or unjustified period of time.

§ 705.8 State-Chartered Credit 
Unions.

State-chartered credit union loan applicants approved for 
participation by NCUA must obtain written concurrence 
from their respective state regulatory authority.  Such 

applicants shall make copies of their state examination 
reports available to NCUA and shall agree to examination 
by NCUA for the limited purpose of compliance with this 
Part.

§ 705.9 Application Period.

NCUA will announce annually and publish in the 
Federal Register when applications for participation in the 
Program may be submitted.  Such notice will be dependent 
upon the availability of funds.

§ 705.10 Technical Assistance.

NCUA may provide technical assistance to participating 
credit unions directly or through outside providers 
selected by the credit unions or NCUA..  NCUA will base 
technical assistance on funds availability, the needs of the 
participating credit union, and a demonstrated capability 
of the participating credit union to provide financial and 
related services to its members.  NCUA will consider 
applications for technical assistance and determine whether 
to grant them in accordance with established procedures 
and standards that are publicly available.  Participating 
credit unions can be provided with technical assistance 
without obtaining a Program loan.  NCUA technical 
assistance will aid participating credit unions in providing 
services to their members and in the efficient operation of 
such credit unions.
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Part 708a
Conversion of

 Insured Credit Unions
to Mutual Saving Banks

§708a.1 Definitions.

As used in this part:
Clear and conspicuous means text in bold type in a font 

size at least one size larger than any other text used in the 
document (exclusive of headings), but in no event smaller 
than 12 point.

Credit union has the same meaning as insured credit 
union in section 101 of the Federal Credit Union Act.

Federal banking agencies have the same meaning as in 
section 3 of the Federal Deposit Insurance Act.

Mutual savings bank and savings association have 
the same meaning as in section 3 of the Federal Deposit 
Insurance Act.

Regional director means the director of the NCUA 
regional office for the region where a natural person credit 
union’s main office is located.  For corporate credit unions, 
regional director means the director of NCUA’s Office of 
Corporate Credit Unions.

Senior management official means a chief executive 
officer, an assistant chief executive officer, a chief financial 
officer, and any other senior executive officer as defined 
by the appropriate federal banking agencies pursuant to 
section 32(f) of the Federal Deposit Insurance Act.

§708a.2 Authority to convert.
A credit union, with the approval of its members, may 

convert to a mutual savings bank or a savings association 
that is in mutual form without the prior approval of the 
NCUA, subject to applicable law governing mutual 
savings banks and savings associations and the other 
requirements of this part.

§708a.3 Board of directors’ approval 
and members’ opportunity to com-
ment.

(a) A credit union’s board of directors must comply 
with the following notice requirements before voting on 
a proposal to convert.

(1) No later than 30 days before a board of directors 
votes on a proposal to convert, it must publish a notice in a 
general circulation newspaper, or in multiple newspapers 
if necessary, serving all areas where the credit union has 
an office, branch, or service center.  It must also post the 
notice in a clear and conspicuous fashion in the lobby of 
the credit union’s home office and branch offices and on 
the credit union’s website, if it has one.  If the notice is not 
on the home page of the website, the home page must have 
a clear and conspicuous link, visible on a standard monitor 
without scrolling, to the notice.

(2) The public notice must include the following:

(i) The name and address of the credit union;
(ii) The type of institution to which the credit union’s 

board is considering a proposal to convert;
(iii) A brief statement of why the board is considering 

the conversion and the major positive and negative effects 
of the proposed conversion;

(iv) A statement that directs members to submit any 
comments on the proposal to the credit union’s board of 
directors by regular mail, electronic mail, or facsimile;

(v) The date on which the board plans to vote on the 
proposal and the date by which members must submit 
their comments for consideration, which may not be more 
than 5 days before the board vote;

(vi) The street address, electronic mail address, and 
facsimile number of the credit union where members may 
submit comments; and

(vii) A statement that, in the event the board approves 
the proposal to convert, the proposal will be submitted to 
the membership of the credit union for a vote following a 
notice period that is no shorter than 90 days.

(3) The board of directors must approve publication of 
the notice.

(b) The credit union must collect member comments 
and retain copies at the credit union’s main office until the 
conversion process is completed.

(c) The board of directors may vote on the conversion 
proposal only after reviewing and considering all member 
comments.  The conversion proposal may only be 
approved by an affirmative vote of a majority of board 
members who have determined the conversion is in the 
best interests of the members.  If approved, the board of 
directors must set a date for a vote on the proposal by the 
members of the credit union.

§708a.4 Disclosures and communica-
tions to members.

(a) After the board of directors has complied with 
§708a.3 and approves a conversion proposal, the credit 
union must provide written notice of its intent to convert 
to each member who is eligible to vote on the conversion.  
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The notice to members must be submitted 90 calendar 
days, 60 calendar days, and 30 calendar days before the 
date of the membership vote on the conversion.  A ballot 
must be included in the same envelope as the 30-day 
notice and only in the 30-day notice.  A converting credit 
union may not distribute ballots with either the 90-day or 
60-day notice, in any other written communications, or in 
person before the 30-day notice is sent.

(b)(1) The notice to members must adequately describe 
the purpose and subject matter of the vote to be taken at 
the special meeting or by submission of the written ballot.  
The notice must clearly inform members that they may 
vote at the special meeting or by submitting the written 
ballot.  The notice must state the date, time, and place of 
the meeting.

(2) The notices that are submitted 90 and 60 days before 
the membership vote on the conversion must state in a 
clear and conspicuous fashion that a written ballot will 
be mailed together with another notice 30 days before the 
date of the membership vote on conversion.  The notice 
submitted 30 days before the membership vote on the 
conversion must state in a clear and conspicuous fashion 
that a written ballot is included in the same envelope as the 
30-day notice materials.

(3) For purposes of facilitating the member-to-member 
contact described in paragraph (f) of this section, the 
90-day notice must indicate the number of credit union 
members eligible to vote on the conversion proposal 
and state how many members have agreed to accept 
communications from the credit union in electronic form.  
The 90-day notice must also include the information listed 
in paragraph (f)(9) of this section.

(4) The member ballot must include:
(i) A brief description of the proposal (e.g., “Proposal: 

Approval of the Plan Charter Conversion by which (insert 
name of credit union) will convert its charter to that of a 
federal mutual savings bank.”);

(ii) Two blocks marked respectively as “FOR” and 
“AGAINST;” and

(ii) The following language: “A vote FOR the proposal 
means that you want your credit union to become a mutual 
savings bank.  A vote AGAINST the proposal means that 
you want your credit union to remain a credit union.”  This 
language must be displayed in a clear and conspicuous 
fashion immediately beneath the FOR and AGAINST 
blocks.

(5) The ballot may also include voting instructions and 
the recommendation of the board of directors (i.e., “Your 
Board of Directors recommends a vote FOR the Plan of 
Conversion”) but may not include any further information 
without the prior written approval of the Regional 
Director.

(c) An adequate description of the purpose and subject 
matter of the member vote on conversion, as required by 
paragraph (b) of this section, must include:

(1) A clear and conspicuous disclosure that the conversion 
from a credit union to a mutual savings bank could lead 
to members losing their ownership interests in the credit 
union if the mutual savings bank subsequently converts 
to a stock institution and the members do not become 
stockholders;

(2) A clear and conspicuous disclosure of how a 
conversion from a credit union to a mutual savings bank 
will affect members’ voting rights and if the mutual savings 
bank intends to base voting rights on account balances;

(3) A clear and conspicuous disclosure of any 
conversion-related economic benefit a director or senior 
management official will or may receive including receipt 
of or an increase in compensation and an explanation 
of any foreseeable stock-related benefits associated 
with a subsequent conversion to a stock institution or 
mutual holding company structure.  The explanation 
of stock-related benefits must include a comparison of 
the opportunities to acquire stock available to officials 
and employees with those opportunities available to the 
general membership;

(4) A clear and conspicuous disclosure of how the 
conversion from a credit union to a mutual savings bank 
will affect the institution’s ability to make non-housing-
related consumer loans because of a mutual savings 
bank’s obligations to satisfy certain lending requirements 
as a mutual savings bank.  This disclosure should specify 
possible reductions in some kinds of loans to members; 
and

(5) An affirmative statement that, at the time of conversion 
to a mutual savings bank, the credit union does or does not 
intend to convert to a stock institution or a mutual holding 
company structure.

(d)(1) A converting credit union must provide the 
following disclosures in a clear and conspicuous fashion 
with the 90-, 60-, and 30-day notices it sends to its 
members regarding the conversion:
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(2) This text must be placed in a box, must be the only 
text on the front side of a single piece of paper, and must 
be placed so that the member will see the text after reading 
the credit union’s cover letter but before reading any other 
part of the member notice.  The back side of the paper 
must be blank.  A converting credit union may modify this 
text only with the prior written consent of the Regional 
Director and, in the case of a state-chartered credit union, 
the appropriate state regulatory agency.

(e) All written communications from a converting credit 
union to its members regarding the conversion must be 
written in a manner that is simple and easy to understand.  
Simple and easy to understand means the communications 
are written in plain language designed to be understood by 
ordinary consumers and use clear and concise sentences, 
paragraphs, and sections.  For purposes of this part, 
examples of factors to be considered in determining whether 
a communication is in plain language and uses clear and 
concise sentences, paragraphs and sections include the use 
of short explanatory sentences; use of definite, concrete, 
everyday words; use of active voice; avoidance of multiple 
negatives; avoidance of legal and technical business 
terminology; avoidance of explanations that are imprecise 
and reasonably subject to different interpretations; and use 
of language that is not misleading.

(f)(1) A converting credit union must mail or e-mail a 
requesting member’s proper conversion-related materials 
to other members eligible to vote if:

(i) A credit union’s board of directors has adopted a 
proposal to convert;

(ii) A member makes a written request that the credit 
union mail or e-mail materials for the member;

(iii) The request is received by the credit union no later 
than 35 days after it sends out the 90-day member notice; 
and

(iv) The requesting member agrees to reimburse the credit 
union for the reasonable expenses, excluding overhead, of 
mailing or e-mailing the materials and also provides the 
credit union with an appropriate advance payment.

(2) A member’s request must indicate if the member 
wants the materials mailed or e-mailed.  If a member 
requests that the materials be mailed, the credit union 
will mail the materials to all eligible voters.  If a member 
requests the materials be e-mailed, the credit union will 
e-mail the materials to all members who have agreed to 
accept communications electronically from the credit 
union.  The subject line of the credit union’s e-mail will be 
“Proposed Credit Union Conversion – Views of Member 
(insert member name).”

(3) (i) A converting credit union may, at its option, include 
the following statement with a member’s material:

On (date), the board of directors of (name of converting 
credit union) adopted a proposal to convert from a credit 
union to a mutual savings bank.  Credit union members 
who wish to express their opinions about the proposed 
conversion to other members may provide those opinions 
to (name of credit union).  By law, the credit union, at 
the requesting members’ expense, must then send those 
opinions to the other members.  The attached document 
represents the opinion of a member of this credit union.  
This opinion is a personal opinion and does not necessarily 
reflect the views of the management or directors of the 
credit union.

(ii) A converting credit union may not add anything 

IMPORTANT REGULATORY DISCLOSURE ABOUT YOUR VOTE

The National Credit Union Administration, the federal government agency that supervises credit unions, 
requires [insert name of credit union] to provide the following disclosures:

1. LOSS OF CREDIT UNION MEMBERSHIP. A vote ”FOR” the purpose of conversion means you want 
your credit union to became a mutual savings bank. A vote “AGAINST” the proposed conversion means 
you want your credit union to remain a credit union.

2. RATES ON LOANS AND SAVINGS. If your credit union converts to a bank, you may experience 
changes in your loan and savings rates. Available historic data indicates that, for most loan products, 
credit unions on average charge lower rates than banks. For most savings products, credit unions on 
average pay higher rates than banks,

3. POTENTIAL PROFITS BY OFFICERS AND DIRECTORS. Conversion to a mutual savingds bank is 
often the first step in a two-step process to convert to a stock-issuing bank or holding company structure. 
In such a scenario, the officers and directors of the institution often profit by obtaining stock in excess of 
that available to other members.



PART 708aNCUA RULES AND REGULATIONS§708a.5

MARCH 2009708a-4

other than this statement to a member’s material without 
the prior approval of the Regional Director.

(4) The term “proper conversion-related materials” does 
not include materials that:

(i) Due to size or similar reasons are impracticable to 
mail or e-mail;

(ii) Are false or misleading with respect to any material 
fact; (iii) Omit a material fact necessary to make the 
statements in the material not false or misleading;

(iv) Relate to a personal claim or a personal grievance, 
or solicit personal gain or business advantage by or on 
behalf of any party; 

(v) Relate to any matter, including a general economic, 
political, racial, religious, social, or similar cause, that is 
not significantly related to the proposed conversion; 

(vi) Directly or indirectly and without expressed factual 
foundation impugn a person’s character, integrity, or 
reputation;

(vii) Directly or indirectly and without expressed factual 
foundation make charges concerning improper, illegal, or 
immoral conduct; or

(viii) Directly or indirectly and without expressed factual 
foundation make statements impugning the stability and 
soundness of the credit union.

(5) If a converting credit union believes some or all of a 
member’s request is not proper it must submit the member 
materials to the Regional Director within seven days of 
receipt.  The credit union must include with its transmittal 
letter a specific statement of why the materials are not 
proper and a specific recommendation for how the materials 
should be modified, if possible, to make them proper.  
The Regional Director will review the communication, 
communicate with the requesting member, and respond to 
the credit union within seven days with a determination on 
the propriety of the materials.  The credit union must then 
immediately mail or e-mail the material to the members if 
so directed by NCUA.

(6) A credit union must ensure that its members receive 
all materials that meet the requirements of §708a.4(f) on 
or before the date the members receive the 30-day notice 
and associated ballot.  If a credit union cannot meet this 
delivery requirement, it must postpone mailing the 30-day 
notice until it can deliver the member materials.  If a credit 
union postpones the mailing of the 30-day notice, it must 
also postpone the special meeting by the same number of 
days.  When the credit union has completed the delivery, it 
must inform the requesting member that the delivery was 
completed and provide the number of recipients.

(7) The term “appropriate advance payment” means:
(i) For requests to mail materials to all eligible voters, a 

payment in the amount of 150% of the first class postage 
rate times the number of mailings, and

(ii) For requests to e-mail materials only to members 
that have agreed to accept electronic communications, a 

payment in the amount of 200 dollars.
(8) If a credit union posts conversion-related information 

or material on its website, then it must simultaneously 
make a portion of its website available free of charge 
to its members to post and share their opinions on the 
conversion.  A link to the portion of the website available 
to members to post their views on the conversion must 
be marked “Members: Share your views on the proposed 
conversion and see other members views” and the link 
must also be visible on all pages on which the credit union 
posts its own conversion-related information or material, 
as well as on the credit union’s homepage.  If a credit union 
believes a particular member submission is not proper for 
posting, it will provide that submission to the Regional 
Director for review as described in paragraph (f)(5) of 
this section.  The credit union may also post a content-
neutral disclaimer using language similar to the language 
in paragraph (f)(3)(i) of this section.

(9) A converting credit union must inform members 
with the 90-day notice that if they wish to provide their 
opinions about the proposed conversion to other members 
they can submit their opinions in writing to the credit 
union no later than 35 days from the date of the notice 
and the credit union will forward those opinions to other 
members.  The 90-day notice will provide a contact at 
the credit union for delivery of communications, will 
explain that members must agree to reimburse the credit 
union’s costs of transmitting the communication including 
providing an advance payment, and will refer members 
to this section of NCUA’s rules for further information 
about the communication process.  The credit union, at its 
option, may include additional factual information about 
the communication process with its 90-day notice.

(10) A group of members may make a joint request that 
the credit union send its materials to other members.  For 
purposes of paragraphs (f)(2) and (f)(3) of this section, 
the credit union will use the group name provided by the 
group.

§708a.5 Notice to NCUA.
(a) If a converting credit union’s board of directors 

approves a proposal to convert, it must provide the 
Regional Director with notice of its intent to convert 
during the 90 calendar day period preceding the date of 
the membership vote on the conversion.

(1) A credit union must give notice to the Regional 
Director of its intent to convert by providing a letter 
describing the material features of the conversion or a 
copy of the filing the credit union has made or intends to 
make with another federal or state regulatory agency in 
which the credit union seeks that agency’s approval of the 
conversion.  A credit union must include with the notice 
to the Regional Director copies of the notices the credit 
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union has provided or intends to provide to members 
under §§708a.3 and 708a.4.  The credit union must also 
include a copy of the ballot form and all written materials 
the credit union has distributed or intends to distribute to 
members.  The term “written materials” includes written 
documentation or information of any sort, including 
electronic communications posted on a website or 
transmitted by electronic mail.

(2) As part of its notice to NCUA of intent to convert, 
the credit union’s board of directors must provide the 
Regional Director with a certification of its support for the 
conversion proposal and plan.  Each director who voted in 
favor of the conversion proposal must sign the certification.  
The certification must contain the following:

(i) A statement that each director signing the certification 
supports the proposed conversion and believes the 
proposed conversion is in the best interests of the members 
of the credit union;

(ii) A description of all materials submitted to the 
Regional Director with the notice and certification;

(iii) A statement that each board member signing the 
certification has examined all these materials carefully 
and these materials are true, correct, current, and complete 
as of the date of submission; and

(iv) An acknowledgement that federal law (18 U.S.C. 
1001) prohibits any misrepresentations or omissions of 
material facts, or false, fictitious or fraudulent statements 
or representations made with respect to the certification 
or the materials provided to the Regional Director or any 
other documents or information provided to the members 
of the credit union or NCUA in connection with the 
conversion.

(3) A state-chartered credit union must state as part of 
the notice required by §708a.5(a) if its state chartering 
law permits it to convert to a mutual savings bank and 
provide the specific legal citation.  A state-chartered credit 
union will remain subject to any state law requirements 
for conversion that are more stringent than those this part 
imposes, including any internal governance requirements, 
such as the requisite membership vote for conversion 
and the determination of a member’s eligibility to vote.  
If a state-chartered credit union relies for its authority to 
convert to a mutual savings bank on a state law parity 
provision, meaning a provision in state law permitting a 
state-chartered credit union to operate with the same or 
similar authority as a federal credit union, it must:

(i) Include in its notice a statement that its state regulatory 
authority agrees that it may rely on the state law parity 
provision as authority to convert; and

(ii) Indicate its state regulatory authority’s position as 
to whether federal law and regulations or state law will 
control internal governance issues in the conversion such 
as the requisite membership vote for conversion and the 
determination of a member’s eligibility to vote.

(b) If it chooses, a credit union may seek a preliminary 
determination from the Regional Director regarding any 
of the notices required under this part and its proposed 
methods and procedures applicable to the membership 
conversion vote.  The Regional Director will make a 
preliminary determination regarding the notices and 
methods and procedures applicable to the membership 
vote within 30 calendar days of receipt of a credit union’s 
request for review unless the Regional Director extends 
the period as necessary to request additional information or 
review a credit union’s submission.  A credit union’s prior 
submission of any notice or proposed voting procedures 
does not relieve the credit union of its obligation to certify 
the results of the membership vote required by §708a.6 or 
eliminate the right of the Regional Director to disapprove 
the actual methods and procedures applicable to the 
membership vote if the credit union fails to conduct the 
membership vote in a fair and legal manner consistent 
with the Federal Credit Union Act and these rules.

(c) After receiving the notice described in paragraph (a)
(3) of this section, the Regional Director will contact and 
consult with the appropriate State Supervisory Authority.

§708a.6 Membership approval of a 
proposal to convert.

(a) A proposal for conversion approved by a board of 
directors requires approval by a majority of the members 
who vote on the proposal.

(b) The board of directors must set a voting record date 
to determine member voting eligibility that is at least one 
day before the publication of notice required in §708a.3.

(c) A member may vote on a proposal to convert in 
person at a special meeting held on the date set for the 
vote or by written ballot filed by the member.  The vote 
on the conversion proposal must be by secret ballot and 
conducted by an independent entity.  The independent 
entity must be a company with experience in conducting 
corporate elections.  No official or senior management 
official of the credit union or the immediate family 
members of any official or senior management official 
may have any ownership interest in or be employed by the 
independent entity.

§708a.7 Certification of vote on conver-
sion proposal.

(a) The board of directors of the converting credit union 
must certify the results of the membership vote to the 
Regional Director within 10 calendar days after the vote 
is taken.

(b) The certification must also include a statement that 
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the notice, ballot and other written materials provided 
to members were identical to those submitted to NCUA 
pursuant to §708a.5.  If the board cannot certify this, the 
board must provide copies of any new or revised materials 
and an explanation of the reasons for any changes.

§708a.8 NCUA oversight of methods 
and procedures of membership vote.

(a) The Regional Director will review the methods by 
which the membership vote was taken and the procedures 
applicable to the membership vote.  The Regional Director 
will determine: if the notices and other communications 
to members were accurate, not misleading, and timely; 
the membership vote was conducted in a fair and legal 
manner; and the credit union has otherwise complied with 
part 708a.

(b) After completion of this review, the Regional 
Director will issue a determination that the methods 
and procedures applicable to the membership vote are 
approved or disapproved.  The Regional Director will 
issue this determination within 30 calendar days of receipt 
from the credit union of the certification of the result of 
the membership vote required under §708a.7 unless the 
Regional Director extends the period as necessary to 
request additional information or review the credit union’s 
submission.  Approval of the methods and procedures under 
this paragraph remains subject to a credit union fulfilling 
the requirements in §708a.10 for timely completion of the 
conversion.

(c) If the Regional Director disapproves the methods by 
which the membership vote was taken or the procedures 
applicable to the membership vote, the Regional Director 
may direct that a new vote be taken.

(d) A converting credit union may appeal the Regional 
Director’s determination to the NCUA Board.  The credit 
union must file the appeal within 30 days after receipt of 
the Regional Director’s determination.  The NCUA Board 
will act on the appeal within 90 days of receipt.

§708a.9 Other regulatory oversight of 
methods and procedures of member-
ship vote.

The federal or state regulatory agency that will have 
jurisdiction over the financial institution after conversion 
must verify the membership vote and may direct that a 
new vote be taken, if it disapproves of the methods by 
which the membership vote was taken or the procedures 
applicable to the membership vote.

§708a.10 Completion of conversion.
(a) After receipt of the approvals under §708a.8 and 

§708a.9 the credit union may complete the conversion.
(b) The credit union must complete the conversion within 

one year of the date of receipt of NCUA approval under 
§708a.8.  If a credit union fails to complete the conversion 
within one year the Regional Director will disapprove of 
the methods and procedures.  The credit union’s board of 
directors must then adopt a new conversion proposal and 
solicit another member vote if it still desires to convert.

(c) The Regional Director may, upon timely request and 
for good cause, extend the one year completion period for 
an additional six months.

(d) After notification by the board of directors of the 
mutual savings bank or mutual savings association that the 
conversion has been completed, the NCUA will cancel the 
insurance certificate of the credit union and, if applicable, 
the charter of a federal credit union.

§708a.11 Limit on compensation of of-
ficials.

No director or senior management official of an 
insured credit union may receive any economic benefit 
in connection with the conversion of a credit union other 
than compensation and other benefits paid to directors or 
senior management officials of the converted institution in 
the ordinary course of business.

§708a.12 Voting incentives.
If a converting credit union offers an incentive to 

encourage members to participate in the vote, including a 
prize raffle, every reference to such incentive made by the 
credit union in a written communication to its members 
must also state that members are eligible for the incentive 
regardless of whether they vote for or against the proposed 
conversion.

§708a.13 Voting guidelines.
A converting credit union must conduct its member vote 

on conversion in a fair and legal manner.  NCUA provides 
the following guidelines as suggestions to help a credit 
union obtain a fair and legal vote and otherwise fulfill 
its regulatory obligations.  These guidelines are not an 
exhaustive checklist and do not by themselves guarantee 
a fair and legal vote.

(a) Applicability of state law.  While NCUA’s 
conversion rule applies to all conversions of federally 
insured credit unions, federally insured state-chartered 
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credit unions (FISCUs) are also subject to state law on 
conversions.  NCUA’s position is that a state legislature 
or state supervisory authority may impose conversion 
requirements more stringent or restrictive than NCUA’s.  
States that permit this kind of conversion may have 
substantive and procedural requirements that vary from 
federal law.  For example, there may be different voting 
standards for approving a vote.  While the Federal Credit 
Union Act requires a simple majority of those who vote 
to approve a conversion, some states have higher voting 
standards requiring two-thirds or more of those who vote.  
A FISCU should be careful to understand both federal and 
state law to navigate the conversion process and conduct 
a proper vote.

(b) Eligibility to vote.
(1) Determining who is eligible to cast a ballot is 

fundamental to any vote.  No conversion vote can be fair 
and legal if some members are improperly excluded.  A 
converting credit union should be cautious to identify all 
eligible members and make certain they are included on its 
voting list.  NCUA recommends that a converting credit 
union establish internal procedures to manage this task.

(2) A converting credit union should be careful to make 
certain its member list is accurate and complete.  For 
example, when a credit union converts from paper record 
keeping to computer record keeping, some member names 
may not transfer unless the credit union is careful in this 
regard.  This same problem can arise when a credit union 
converts from one computer system to another where the 
software is not completely compatible.

(3) Problems with keeping track of who is eligible to 
vote can also arise when a credit union converts from a 
federal charter to a state charter or vice versa.  NCUA is 
aware of an instance where a federal credit union used 
membership materials allowing two or more individuals 
to open a joint account and also allowed each to become 
a member.  The federal credit union later converted to a 
state-chartered credit union that, like most other state-
chartered credit unions in its state, used membership 
materials allowing two or more individuals to open a joint 
account but only allowed the first person listed on the 
account to become a member.  The other individuals did 
not become members as a result of their joint account, but 
were required to open another account where they were 
the first or only person listed on the account.  Over time, 
some individuals who became members of the federal 
credit union as the second person listed on a joint account 
were treated like those individuals who were listed as the 
second person on a joint account opened directly with the 
state-chartered credit union.  Specifically, both of those 
groups were treated as non-members not entitled to vote.  
This example makes the point that a credit union must be 
diligent in maintaining a reliable membership list.

(c) Scheduling the special meeting.  NCUA’s conversion 

rule requires a converting credit union to permit members 
to vote by written mail ballot or in person at a special 
meeting held for the purpose of voting on the conversion.  
Although most members may choose to vote by mail, a 
significant number may choose to vote in person.  As a 
result, a converting credit union should be careful to 
conduct its special meeting in a manner conducive to 
accommodating all members wishing to attend, including 
selecting a meeting location that can accommodate the 
anticipated number of attendees and is conveniently 
located.  The meeting should also be held on a day and 
time suitable to most members’ schedules.  A credit union 
should conduct its meeting in accordance with applicable 
federal and state law, its bylaws, Robert’s Rules of Order 
or other appropriate parliamentary procedures, and 
determine before the meeting the nature and scope of any 
discussion to be permitted.

(d) Voting incentives.  Some credit unions may wish to 
offer incentives to members, such as entry to a prize raffle, 
to encourage participation in the conversion vote.  The 
credit union must exercise care in the design and execution 
of such incentives.

(1) The credit union should ensure that the incentive 
complies with all applicable state, federal, and local laws.

(2) The incentive should not be unreasonable in size.  The 
cost of the incentive should have a negligible impact on the 
credit union’s net worth ratio and the incentive should not 
be so large that it distracts the member from the purpose 
of the vote.  If the board desires to use such incentives, the 
cost of the incentive should be included in the directors’ 
deliberation and determination that the conversion is in 
the best interests of the credit union’s members.

(3) The credit union should ensure that the incentive is 
available to every member that votes regardless of how 
or when he or she votes All of the credit union’s written 
materials promoting the incentive to the membership must 
disclose to the members, as required by §708a.12 of this 
part, that they have an equal opportunity to participate in 
the incentive program regardless of whether they vote for 
or against the conversion.  The credit union should also 
design its incentives so that they are available equally to 
all members who vote, regardless of whether they vote by 
mail or in person at the special meeting.
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Part 721

Incidental Powers

§ 721.1 What does this part cover?

This part authorizes a federal credit union (you) to 
engage in activities incidental to your business as set out 
in this part.  This part also describes how interested parties 
may request a legal opinion on whether an activity is 
within a federal credit union’s incidental powers or apply 
to add new activities or categories to the regulation.  An 
activity approved in a legal opinion to an interested party 
or as a result of an application by an interested party to add 
new activities or categories is recognized as an incidental 
powers activity for all federal credit unions.  This part does 
not apply to the activities of corporate credit unions.

§ 721.2 What is an incidental powers 
activity?

An incidental powers activity is one that is necessary or 
requisite to enable you to carry on effectively the business 
for which you are incorporated.  An activity meets the 
definition of an incidental power activity if the activity:

(a) Is convenient or useful in carrying out the mission 
or business of credit unions consistent with the Federal 
Credit Union Act;

(b) Is the functional equivalent or logical outgrowth of 
activities that are part of the mission or business of credit 
unions; and

(c) Involves risks similar in nature to those already 
assumed as part of the business of credit unions.

§ 721.3 What categories of activities 
are preapproved as incidental powers 
necessary or requisite to carry on a 
credit union’s business?

The categories of activities in this section are preapproved 
as incidental to carrying on your business under § 721.2.  
The examples of incidental powers activities within each 
category are provided in this section as illustrations of 
activities permissible under the particular category, not as 
an exclusive or exhaustive list.

(a) Certification services.  Certification services are 
services whereby you attest or authenticate a fact for 
your members’ use.  Certification services may include 
such services as notary services, signature guarantees, 
certification of electronic signatures, and share draft 
certifications.

(b) Correspondent services.  Correspondent services 
are services you provide to other credit unions including 
foreign credit unions that you are authorized to perform for 
your members or as part of your operation.  These services 

may include loan processing, loan servicing, member 
check cashing services, disbursing share withdrawals 
and loan proceeds, cashing and selling money orders, 
performing internal audits, and automated teller machine 
deposit services.

(c) Electronic financial services.  Electronic financial 
services are any services, products, functions, or activities 
that you are otherwise authorized to perform, provide, or 
deliver to your members but performed through electronic 
means.  Electronic services may include automated teller 
machines, electronic fund transfers, online transaction 
processing through a web site, web site hosting services, 
account aggregation services, and Internet access services 
to perform or deliver products or services to members.

(d) Excess capacity.  Excess capacity is the excess use or 
capacity remaining in facilities, equipment, or services that:  
You properly invested in or established, in good faith, with 
the intent of serving your members; and you reasonably 
anticipate will be taken up by the future expansion of 
services to your members.  You may sell or lease the 
excess capacity in facilities, equipment or services such as 
office space, employees and data processing.

(e) Financial counseling services.  Financial counseling 
services means advice, guidance or services that you 
offer to your members to promote thrift or to otherwise 
assist members on financial matters.  Financial counseling 
services may include income tax preparation service, 
electronic tax filing for your members, counseling 
regarding estate and retirement planning, investment 
counseling, and debt and budget counseling.

(f) Finder activities.  Finder activities are activities in 
which you introduce or otherwise bring together outside 
vendors with your members so that the two parties may 
negotiate and consummate transactions and include 
vendors of non-financial products, vendors that are other 
financial institutions, and vendors of financial products 
such as insurance and securities.  Finder activities may 
include endorsing a product or service, negotiating group 
discounts on behalf of your members, offering third party 
products and services to members through the sale of 
advertising space on your website, account statements 
and receipts, and selling statistical or consumer financial 
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information to outside vendors to facilitate the sale of their 
products to your members.  You may perform administrative 
functions on behalf of vendors to facilitate transactions 
between your members and another institution.

(g) Loan-related products.  Loan-related products 
are the products, activities or services you provide to 
your members in a lending transaction that protect you 
against credit-related risks or are otherwise incidental to 
your lending authority.  These products or activities may 
include debt cancellation agreements, debt suspension 
agreements, letters of credit and leases.

(h) Marketing activities.  Marketing activities are the 
activities or means you use to promote membership in 
your credit union and the products and services you offer 
to your members.  Marketing activities may include 
advertising and other promotional activities such as 
raffles, membership referral drives, and the purchase or 
use of advertising.

(i) Monetary instrument services.  Monetary instrument 
services are services that enable your members to purchase, 
sell, or exchange various currencies.  These services may 
include the sale and exchange of foreign currency and 
U.S. commemorative coins.  You may also use accounts 
you have in foreign financial institutions to facilitate your 
members’ transfer and negotiation of checks denominated 
in foreign currency or engage in monetary transfer services 
for your members.

(j) Operational programs.  Operational programs 
are programs that you establish within your business to 
establish or deliver products and services that enhance 
member service and promote safe and sound operation.  
Operational programs may include electronic funds 
transfers, remote tellers, point of purchase terminals, debit 
cards, payroll deduction, payroll services, preauthorized 
member transactions, direct deposit, check clearing 
services, savings bond purchases and redemptions, tax 
payment services, wire transfers, safe deposit boxes, loan 
collection services, and service fees.

(k) Stored value products.  Stored value products are 
alternate media to currency in which you transfer monetary 
value to the product and create a medium of exchange for 
your members’ use.  Examples of stored value products 
include stored value cards, public transportation tickets, 
event and attraction tickets, gift certificates, prepaid phone 
cards, postage stamps, electronic benefits transfer script, 
and similar media.

(l) Trustee or custodial services.  Trustee or custodial 
services are services in which you are authorized to act 
under any written trust instrument or custodial agreement 
created or organized in the United States and forming part 
of a tax-advantaged savings plan, as authorized under the 
Internal Revenue Code.  These services may include acting 
as a trustee or custodian for member retirement, education 
and health savings accounts.

§ 721.4 How may a credit union apply 
to engage in an activity that is not 
preapproved as within a credit union’s 
incidental powers?

(a) Application contents.  To engage in an activity that 
may be within an FCU’s incidental powers but that does 
not fall within a preapproved category listed in § 721.3, you 
may submit an application by certified mail, return receipt 
requested, to the NCUA Board.  Your application must 
describe the activity, your explanation, consistent with 
the test provided in paragraph (c) of this section, of why 
this activity is within your incidental powers, your plan 
for implementing the proposed activity, any state licenses 
you must obtain to conduct the activity, and any other 
information necessary to describe the proposed activity 
adequately.  Before you engage in the petition process you 
should seek an advisory opinion from NCUA’s Office of 
General Counsel, as to whether a proposed activity fits 
into one of the authorized categories or is otherwise within 
your incidental powers without filing a petition to amend 
the regulation.

(b) Processing of application.  Your application must 
be filed with the Secretary of the NCUA Board.  NCUA 
will review your application for completeness and will 
notify you whether additional information is required or 
whether the activity requested is permissible under one of 
the categories listed in § 721.3.  If the activity falls within 
a category provided in § 721.3, NCUA will notify you 
that the activity is permissible and treat the application as 
withdrawn.  If the activity does not fall within a category 
provided in § 721.3, NCUA staff will consider whether 
the proposed activity is legally permissible.  Upon a 
recommendation by NCUA staff that the activity is within 
a credit union’s incidental powers, the NCUA Board may 
amend § 721.3 and will request public comment on the 
establishment of a new category of activities within § 
721.3.  If the activity proposed in your application fails 
to meet the criteria established in paragraph (c) of this 
section, NCUA will notify you within a reasonable period 
of time.

(c) Decision on application.  In determining whether 
an activity is authorized as an appropriate exercise of a 
federal credit union’s incidental powers, the Board will 
consider:

(1) Whether the activity is convenient or useful in 
carrying out the mission or business of credit unions 
consistent with the Act;

(2) Whether the activity is the functional equivalent or 
logical outgrowth of activities that are part of the mission 
or business of credit unions; and

(3) Whether the activity involves risks similar in nature 
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to those already assumed as part of the business of credit 
unions.

§ 721.5 What limitations apply to a 
credit union engaging in activities 
approved under this part?

You must comply with any applicable NCUA regulations, 
policies, and legal opinions, as well as applicable state 
and federal law, if an activity authorized under this part is 
otherwise regulated or conditioned.

§ 721.6 May a credit union derive 
income from activities approved under 
this part?

You may earn income for those activities determined to 
be incidental to your business.

§ 721.7 What are the potential conflicts 
of interest for officials and employees 
when credit unions engage in activities 
approved under this part?

(a) Conflicts.  No official, employee, or their immediate 
family member may receive any compensation or benefit, 
directly or indirectly, in connection with your engagement 
in an activity authorized under this part, except as 
otherwise provided in paragraph (b) of this section.  This 
section does not apply if a conflicts of interest provision 
within another section of this chapter applies to a particular 
activity; in such case, the more specific conflicts of interest 
provision controls.  For example:  An official or employee 
that refers loan-related products offered by a third-party 

to a member, in connection with a loan made by you, is 
subject to the conflicts of interest provision in § 701.21(c)
(8) of this chapter.

(b) Permissible payments.  This section does not 
prohibit:

(1) Payment, by you, of salary to your employees;
(2) Payment, by you, of an incentive or bonus to an 

employee based on your overall financial performance;
(3) Payment, by you, of an incentive or bonus to an 

employee, other than a senior management employee or 
paid official, in connection with an activity authorized by 
this part, provided that your board of directors establishes 
written policies and internal controls for the incentive 
program and monitors compliance with such policies and 
controls at least annually; and

(4) Payment, by a person other than you, of any 
compensation or benefit to an employee, other than a senior 
management employee or paid official, in connection 
with an activity authorized by this part, provided that 
your board of directors establishes written policies and 
internal controls regarding third-party compensation and 
determines that the employee’s involvement does not 
present a conflict of interest.

(c) Business associates and family members.  All 
transactions with business associates or family members 
not specifically prohibited by paragraph

(a) of this section must be conducted at arm’s length and 
in the interest of the credit union.

(d) Definitions.  For purposes of this part, the following 
definitions apply.

(1) Senior management employee means your chief 
executive officer (typically, this individual holds the title 
of President or Treasurer/Manager), any assistant chief 
executive officers (e.g. Assistant President, Vice President, 
or Assistant Treasurer/Manager), and the chief financial 
officer (Comptroller).

(2) Official means any member of your board of directors, 
credit committee or supervisory committee.

(3) Immediate family member means a spouse or other 
family member living in the same household.
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§ 740.4 Requirements for the official 
sign.

(a) Each insured credit union must continuously display 
the official sign described in paragraph (b) of this section 
at each station or window where insured account funds 
or deposits are normally received in its principal place 
of business and in all its branches, 30 days after its first 
day of operation as an insured credit union.  Each insured 
credit union must also display the official sign on its 
Internet page, if any, where it accepts deposits or open 
accounts, but it may vary the font sizes from that depicted 
in paragraph (b) of this section to ensure its legibility.

(b) The official sign shall be as depicted below:

(1) NCUA will automatically supply all insured credit 
unions an initial supply of official signs with a blue 
background and white lettering at no cost for compliance 
with paragraph (a) of this section.  If the initial supply is 
not adequate, the insured credit unions must immediately 
request additional signs from NCUA.  Any credit union that 
does not have an adequate supply but requests additional 
signs from NCUA will not be considered to have violated 
paragraph (a) of this section unless the credit union fails to 
display the signs after receiving them.  

(2) An insured credit union may purchase signs from 
commercial suppliers or develop its own in any color 
scheme so long as they are legible and otherwise comply 
with this part.  A credit union may alter the font size of 
the official sign to make it legible on its internet page 
and on documents it provides to its members including 
advertisements, but it may not do so on signs to be placed 
at each station or window where the credit union normally 
receives insured funds or deposits in its principal place of 
business and all of its branches.

(c) An insured credit union must not receive account 
funds at any teller’s station or window where any 
noninsured credit union or institution receives deposits.  

Part 740
Accuracy of Advertising and

Notice of Insured Status

§ 740.0 Scope.

This part applies to all federally insured credit unions.  
It prescribes the requirements for the official sign insured 
credit unions must display and the requirements with 
regard to the official advertising statement insured credit 
unions must include in their advertisements.  It requires 
that all other kinds of advertisements be accurate.  It also 
establishes requirements for advertisements of excess 
insurance.

§ 740.1 Definitions.

(a) Account or accounts as used in this part means share, 
share certificate or share draft accounts (or their equivalent 
under state law, as determined by the Board in the case of 
insured state credit unions) of a member (which includes 
other credit unions, public units, and nonmembers where 
permitted under the Act) in a credit union of a type approved 
by the Board which evidences money or its equivalent 
received or held by a credit union in the usual course of 
business and for which it has given or is obligated to give 
credit to the account of the member.

(b) Insured credit union as used in this part means a credit 
union insured by the National Credit Union Administration 
(NCUA).

§ 740.2 Accuracy of advertising.

No insured credit union may use any advertising (which 
includes print, electronic, or broadcast media, displays and 
signs, stationery, and other promotional material) or make 
any representation which is inaccurate or deceptive in any 
particular, or which in any way misrepresents its services, 
contracts, or financial condition, or which violates the 
requirements of § 707.8 of this subchapter, if applicable.  
This provision does not prohibit an insured credit union 
from using a trade name or a name other than its official 
charter name in advertising or signage, so long as it uses its 
official charter name in communications with NCUA and 
for share certificates or certificates of deposit, signature 
cards, loan agreements, account statements, checks, drafts 
and other legal documents.

§ 740.3 Advertising of excess 
insurance.

Any advertising that mentions share or savings account 
insurance provided by a party other than the NCUA must 
clearly explain the type and amount of such insurance and 
the identity of the carrier and must avoid any statement or 
implication that the carrier is affiliated with the NCUA or 
the federal government.

Your savings federally insured to at least $100,000
and backed by the full faith and credit of the United States Government

National Credit Union Administration, a U.S. Government Agency

NCUA
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Excepted from this prohibition are credit union centers, 
service centers, or branches servicing more than one credit 
union where only some of the credit unions are insured 
by the NCUA.  In such instances, immediately above or 
beside each official sign there must be another sign stating, 
‘‘Only the following credit unions serviced by this facility 
are federally insured by the NCUA _. ’’ (the full name of 
each credit union insured will follow the word NCUA).  
The lettering must be of such size and print to be clearly 
legible to all members conducting share or share deposit 
transactions.

(d) The Board may require any insured credit union, 
upon at least 30 days’ written notice, to change the wording 
of its official signs in a manner deemed necessary for the 
protection of shareholders or others. 

(e) For purposes of this section, the terms ‘‘branch,’’ 
‘‘station,’’ ‘‘teller station,’’ and ‘‘window’’ do not include 
automated teller machines or point of sale terminals.

(f) An insured credit union that fails to comply with 
Section 205(a) of the Federal Credit Union Act regarding 
the official sign, 12 U.S.C. 1785(a), or any requirement in 
this part is subject to a penalty of up to $100 per day.

§ 740.5 Requirements for the official 
advertising statement.

(a) Each insured credit union must include the official 
advertising statement, prescribed in paragraph (b) of this 
section, in all of its advertisements, including on its main 
Internet page, except as provided in paragraph (c) of this 
section.

(1) An insured credit union must include the official 
advertising statement in its advertisements thirty (30) days 
after its first day of operations as an insured credit union 
unless the Regional Director grants it an extension. 

(2) If advertising copy without the official advertising 
statement is on hand on the date the requirements of this 
section become operative, the insured credit union may 
use an overstamp or other means to include the official 
advertising statement until the supplies are exhausted.

(b) The official advertising statement is in substance 
as follows: “This credit union is federally insured by the 
National Credit Union Administration.”  Insured credit 
unions, at their option, may use the short title “Federally 
insured by NCUA” or a reproduction of the official sign, 
as described in §740.4(b), as the official advertising 
statement.  The official advertising statement must be in 
a size and print that is clearly legible.  If the official sign 

is used as the official advertising statement, an insured 
credit union may alter the font size to ensure its legibility 
as provided in §740.4(b)(2).

(c) The following advertisements need not include the 
official advertising statement:

(1) Statements of condition and reports of condition of 
an insured credit union which are required to be published 
by state or federal law or regulation;

(2) Credit union supplies such as stationery (except 
when used for circular letters), envelopes, deposit slips, 
checks, drafts, signature cards, account passbooks, and 
noninsurable certificates;

(3) Signs or plates in the credit union office or attached to 
the building or buildings in which the offices are located;

(4) Listings in directories;
(5) Advertisements not setting forth the name of the 

insured credit union;
(6) Display advertisements in credit union directories, 

provided the name of the credit union is listed on any page 
in the directory with a symbol or other descriptive matter 
indicating it is insured;

(7) Joint or group advertisements of credit union 
services where the names of insured credit unions and 
noninsured credit unions are listed and form a part of such 
advertisement;

(8) Advertisements by radio that do not exceed thirty 
(30) seconds in time;

(9) Advertisements by television, other than display 
advertisements, that do not exceed thirty (30) seconds in 
time;

(10) Advertisements that because of their type or 
character would be impractical to include the official 
advertising statement, including but not limited to, 
promotional items such as calendars, matchbooks, pens, 
pencils, and key chains;

(11) Advertisements that contain a statement to the effect 
that the credit union is insured by the National Credit 
Union Administration, or that its accounts and shares 
or members are insured by the Administration to the 
maximum of $100,000 for each member or shareholder;

(12) Advertisements that do not relate to member 
accounts, including but not limited to advertisements 
relating to loans by the credit union, safekeeping box 
business or services, traveler’s checks on which the credit 
union is not primarily liable, and credit life or disability 
insurance.
(d) The non-English equivalent of the official advertising 
statement may be used in any advertisement provided that the 
Regional Director gives prior approval to the translation.



part 745 share insurance and appendix § 745.0

745-1MARCH 2009

Subpart A—Clarification and 
Definition of Account Insurance 

Coverage

§ 745.0 Scope.

The regulation and appendix contained in this Part 
describe the insurance coverage of various types of 
member accounts.  In general, all types of member share 
accounts received by the credit union in its usual course 
of business, including regular shares, share certificates, 
and share draft accounts, represent equity and are insured.  
For the purposes of applying the rules in this Part, it is 
presumed that the owner of funds in an account is an 
insured credit union member or otherwise eligible to 
maintain an insured account in a credit union.  These rules 
do not extend insurance coverage to persons not entitled 
to maintain an insured account or to account relationships 
that have not been approved by the Board as an insured 
account.  Where there are multiple owners of a single 
account, generally only that part which is allocable to the 
member(s) is insured.

§ 745.1 Definitions.

(a) The terms ‘‘account’’ or ‘‘accounts’’ as used in this 
Part mean share, share certificate or share draft accounts 
(or their equivalent under state law, as determined by 
the Board in the case of insured state credit unions) of 
a member (which includes other credit unions, public 
units and nonmembers where permitted under the Act) 
in a credit union of a type approved by the Board which 
evidences money or its equivalent received or held by a 
credit union in the usual course of business and for which 
it has given or is obligated to give credit to the account of 
the member.

(b) The terms ‘‘member’’ or ‘‘members’’ as used in this 
Part mean those persons enumerated in the credit union’s 
field of membership who have been elected to membership 
in accordance with the Act or state law in the case of 
state credit unions.  It also includes those nonmembers 
permitted under the Act to maintain accounts in an insured 
credit union, including nonmember credit unions and 
nonmember public units and political subdivisions.

(c) The term ‘‘public unit’’ means the United States, 
any state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the Panama Canal 
Zone, any territory or possession of the United States, any 
county, municipality, or political subdivision thereof, or 
any Indian tribe as defined in Section 3(c) of the Indian 
Financing Act of 1974.

(d) The term ‘‘political subdivision’’ includes any 
subdivision of a public unit, as defined in (c) above, or 

any principal department of such public unit,
(1) the creation of which subdivision or department has 

been expressly authorized by state statute, (2) to which 
some functions of government have been delegated by 
state statute, and (3) to which funds have been allocated 
by statute or ordinance for its exclusive use and control.  It 
also includes drainage, irrigation, navigation improvement, 
levee, sanitary, school or power districts and bridge or 
port authorities, and other special districts created by state 
statute or compacts between the states.  Excluded from 
the term are subordinate or nonautonomous divisions, 
agencies, or boards within principal departments.
 (e) The term ‘‘standard maximum share insurance 
amount’’ or ‘‘SMSIA’’ means $100,000, adjusted pursuant 
to subparagraph (F) of section 11(a)(1) of the Federal 
Deposit Insurance Act (12 U.S.C. 1821(a)(1)(F)). The 
current SMSIA is $100,000.  All examples in this regulation 
(12 CFR part 745) and appendix, unless otherwise noted, 
use the current SMSIA of $100,000.

§ 745.2 General Principles Applicable 
in Determining Insurance of Accounts.

(a) General: This Part provides for determination by the 
Board of the amount of members’ insured accounts.  The 
rules for determining the insurance coverage of accounts 
maintained by members in the same or different rights and 
capacities in the same insured credit union are set forth 
in the following provisions of this Part.  The Appendix 
provides examples of the application of these rules to 
various factual situations.  While the provisions of this 
part govern in determining share insurance coverage, 
to the extent local law enters into a share insurance 
determination, the local law of the jurisdiction in which 
the insured credit union’s principal office is located will 
control over the local law of other jurisdictions where the 
insured credit union has offices or service facilities.

(b) The regulations in this Part in no way are to be 
interpreted to authorize any type of account that is not 
authorized by Federal law or regulation or State law or 
regulation or by the bylaws of a particular credit union.  The 
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purpose is to be as inclusive as possible of all situations.
(c) Records: (1) The account records of the insured 

credit union shall be conclusive as to the existence of any 
relationship pursuant to which the funds in the account are 
deposited and on which a claim for insurance coverage is 
founded.  Examples would be trustee, agent, custodian, 
or executor.  No claim for insurance based on such a 
relationship will be recognized in the absence of such 
disclosure.

(2) If the account records of an insured credit union 
disclose the existence of a relationship which may 
provide a basis for additional insurance, the details of the 
relationship and the interest of other parties in the account 
must be ascertainable either from the records of the credit 
union or the records of the member maintained in good 
faith and in the regular course of business.

(3) The account records of an insured credit union in 
connection with a trust account shall disclose the name of 
both the settlor (grantor) and the trustee of the trust and 
shall contain an account signature card executed by the 
trustee.

(4) The interests of the co-owners of a joint account 
shall be deemed equal, unless otherwise stated on the 
insured credit union’s records in the case of a tenancy in 
common.

(d) Valuation of trust interests: (1) Trust interests in the 
same trust deposited in the same account will be separately 
insured if the value of the trust interest is capable of 
determination, without evaluation of contingencies, except 
for those covered by the present worth tables and rules of 
calculation for their use set forth in § 20.2031–7 of the 
Federal Estate Tax Regulations (26 C.F.R. 20.2031–7).

(2) In connection with any trust in which certain trust 
interests are not capable of evaluation in accordance with 
the foregoing rule, payment by the Board to the trustee 
with respect to all such trust interests shall not exceed the 
SMSIA.

(3) Each trust interest in any trust established by two 
or more settlors shall be deemed to be derived from each 
settlor pro rata to his contribution to the trust.

(4) The term ‘‘trust interest’’ means the interest of a 
beneficiary in an irrevocable express trust, whether created 
by trust instrument or statute, but does not include any 
interest retained by the settlor.

(e) Continuation of insurance coverage following the 
death of a member.  The death of a member will not affect 
the member’s share insurance coverage for a period of six 
months following death unless the member’s share accounts 
are restructured in that time period.  If the accounts are 
restructured during the six-month grace period, or upon 
the expiration of the six months if not restructured, the 
share insurance coverage will be provided on the basis of 
actual ownership of the accounts in accordance with the 
provisions of this part.  The operation of this grace period, 

however, will not result in a reduction of coverage.
(f) Continuation of separate share insurance coverage 

after merger of insured credit unions.  Whenever the liability 
to pay the member accounts of one or more insured credit 
unions is assumed by another insured credit union, whether 
by merger, consolidation, other statutory assumption or 
contract: The insured status of the credit unions whose 
member account liability has been assumed terminates, for 
purposes of this section, on the date of receipt by NCUA of 
satisfactory evidence of the assumption; and the separate 
insurance of member accounts assumed continues for six 
months from the date the assumption takes effect or, in the 
case of a share certificate, the earliest maturity date after 
the six-month period. In the case of a share certificate that 
matures within the six-month grace period that is renewed 
at the same dollar amount, either with or without accrued 
dividends having been added to the principal amount, 
and for the same term as the original share certificate, the 
separate insurance applies to the renewed share certificate 
until the first maturity date after the six-month period.  A 
share certificate that matures within the six-month grace 
period that is renewed on any other basis, or that is not 
renewed, is separately insured only until the end of the 
six-month grace period.

§ 745.3 Single Ownership Accounts.
(a) Funds owned by an individual and deposited in the 

manner set forth below shall be added together and insured 
up to the SMSIA in the aggregate.

(1) Individual accounts.  Funds owned by an individual 
(or by the husband-wife community of which the individual 
is a member) and deposited in one or more accounts in the 
individual’s own name shall be insured up to the SMSIA 
in the aggregate. 

(2) Accounts held by agents or nominees.  Funds owned 
by a principal and deposited in one or more accounts in 
the name or names of agents or nominees shall be added 
to any individual account of the principal and insured up 
to the SMSIA in the aggregate.  This applies to interests 
created in qualified tuition savings programs established 
in connection with section 529 of the Internal Revenue 
Code (26 U.S.C. 529).

(3) Custodial loan accounts.  Loan payments received 
by a Federal credit union prior to remittance to other 
parties to whom the loan was sold pursuant to Section 
107(13) of the Federal Credit Union Act and Section 
701.23 of NCUA’s Regulations shall be considered to be 
funds owned by the borrower and shall be added to any 
individual accounts of the borrower and insured up to the 
SMSIA in the aggregate.

(b) Funds held by a guardian, custodian, or conservator 
for the benefit of his ward or for the benefit of a minor 
under a Uniform Gifts to Minors Act and deposited in one 
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or more accounts in the name of the guardian, custodian, or 
conservator are insured up to the SMSIA in the aggregate, 
separately from any other accounts of the guardian, 
custodian, conservator, ward, or minor.

§ 745.4 Revocable trust accounts.
(a) For purposes of this part, the term ‘‘revocable trust 

account’’ includes a testamentary account, tentative or 
‘‘Totten’’ trust account, ‘‘payable-on-death’’ account, or 
any similar account which evidences an intention that the 
funds shall pass on the death of the owner of the funds to 
a named beneficiary.

(b) If the named beneficiary of a revocable trust account 
is a spouse, child, grandchild, parent, brother or sister 
of the account owner, the account shall be insured up to 
the SMSIA in the aggregate as to each such beneficiary, 
separately from any other accounts of the owner or 
beneficiary, regardless of the membership status of the 
beneficiary.

(c) If the named beneficiary of a revocable trust account 
is other than the spouse, child, grandchild, parent, brother 
or sister of the account owner, the funds corresponding 
to that beneficiary shall be treated as an individually 
owned account of the owner, aggregated with any other 
individually owned accounts of the owner, and insured 
up to the SMSIA.  For example, if A establishes an 
account payable upon death to his nephew, the account 
would be insured as an individual account owned by A.  
Similarly, if B establishes an account payable upon death 
to her husband, son and nephew, two-thirds of the account 
balance would be eligible for revocable trust account 
coverage up to twice the SMSIA corresponding to the 
two qualifying beneficiaries, the spouse and child.  The 
amount corresponding to the non-qualifying beneficiary, 
the nephew, would be deemed to be owned by B as an 
individual account and insured accordingly.

(d) For purposes of this section, the term ‘‘child’’ 
includes the biological, adopted or step-child of the owner; 
the term ‘‘grandchild’’ includes the biological, adopted 
or step-child of any of the owner’s children; the term 
‘‘parent’’ includes the biological, adoptive or step-parent 
of the owner; the term ‘‘brother’’ includes a full brother, 
half brother, brother through adoption or step-brother; and 
the term ‘‘sister’’ includes a full sister, half sister, sister 
through adoption or step-sister.

(e) Living Trusts.  Insurance treatment under this section 
also applies to revocable trust accounts held in connection 
with a so-called ‘‘living trust,’’ meaning a formal trust that 
an owner creates and retains control over during his or 
her lifetime.  If a named beneficiary in a living trust is a 
qualifying beneficiary under this section, then the share 
account held in connection with the living trust may be 
eligible for share insurance under this section, assuming 

compliance with all the provisions of this part.  This 
coverage applies only if, at the time an insured credit union 
fails, a qualifying beneficiary would be entitled to his or 
her interest in the trust assets upon the grantor’s death and 
that ownership interest would not depend upon the death 
of another beneficiary.  If there is more than one grantor, 
the beneficiary’s entitlement to the trust assets must be 
upon the death of the last grantor.  The coverage provided 
in this paragraph (e) is irrespective of any other conditions 
in the trust that might prevent a beneficiary from acquiring 
an interest in the share account upon the account owner’s 
death.  The rules in paragraph (c) of this section on the 
interests of non-qualifying beneficiaries apply to living 
trust accounts.  For living trust accounts that provide for 
a life estate interest for designated beneficiaries and a 
remainder interest for other beneficiaries, unless otherwise 
indicated in the trust, each life estate holder and each 
remainderman will be deemed to have equal interests in 
the trust assets for share insurance purposes.  Coverage 
will then be provided under the rules in this paragraph (e) 
up to the SMSIA per qualifying beneficiary.  For a living 
trust account to qualify for coverage provided under this 
paragraph (e), the records of the credit union must reflect 
that the funds in the account are held pursuant to a formal 
revocable trust, but the credit union’s records need not 
indicate the names of the beneficiaries of the living trust 
or their ownership interests in the trust.  Effective April 
1, 2004, this paragraph (e) will apply to all living trust 
accounts, unless, upon an insured credit union failure, 
a member who established a living trust before April 1, 
2004, chooses coverage under the previous living trust 
account rules.  For any insured credit union failures 
occurring between February 19, 2004 and April 1, 2004, 
the NCUA will apply the living trust account rules in this 
revised paragraph (e) if doing so would benefit living trust 
account holders of such insured credit union.

(f) Joint revocable trust accounts.  Where an account 
described in paragraph (a) of this section is established by 
more than one owner and held for the benefit of others, 
some or all of whom are within the qualifying degree of 
kinship, the respective interests of each owner held for the 
benefit of each qualifying beneficiary will be separately 
insured up to the SMSIA.  The interest of each co-owner 
will be deemed equal unless otherwise stated in the share 
account records of the federally-insured credit union.  
Interests held for non-qualifying beneficiaries will be 
added to the individual accounts of the owners.  Where 
a husband and a wife establish a revocable trust account 
naming themselves as the sole beneficiaries, the account 
will not be insured according to the provisions of this 
section, but will instead be insured in accordance with the 
joint account provisions of § 745.8.
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§ 745.5 Accounts Held by Executors or 
Administrators.

Funds of a decedent held in the name of the decedent 
or in the name of the executor or administrator of the 
decedent’s estate and deposited in one or more accounts 
shall be insured up to the SMSIA in the aggregate for all 
such accounts, separately from the individual accounts 
of the beneficiaries of the estate or of the executor or 
administrator.

§ 745.6 Accounts Held by a Corpora-
tion, Partnership or Unincorporated 
Association.

Accounts of a corporation, partnership, or unincorporated 
association engaged in any independent activity shall be 
insured up to the SMSIA in the aggregate.  The account of a 
corporation, partnership, or unincorporated association not 
engaged in an independent activity shall be deemed to be 
owned by the person or persons owning such corporation or 
comprising such partnership or unincorporated association 
and, for account insurance purposes, the interest of each 
person in such an account shall be added to any other 
account individually owned by such person and insured 
up to the SMSIA in the aggregate.  For purposes of this 
section, ‘‘independent activity’’ means an activity other 
than one directed solely at increasing insurance coverage.

§ 745.7 Shares accepted in a foreign 
currency.

An insured credit union may accept shares denominated 
in a foreign currency.  Shares denominated in a foreign 
currency will be insured in accordance with this part to 
the same extent as shares denominated in U.S. dollars.  
Insurance for shares denominated in foreign currency will 
be determined and paid in the amount of United States 
dollars that is equivalent in value to the amount of the 
shares denominated in the foreign currency as of close of 
business on the date of default of the insured credit union.  
The exchange rates to be used for such conversions are the 
12 p.m. rates (the ‘‘noon buying rates for cable transfers’’) 
quoted for major currencies by the Federal Reserve Bank 
of New York on the date of default of the insured credit 
union, unless the share agreement provides that some 
other widely recognized exchange rates are to be used for 
all purposes under that agreement.

§ 745.8 Joint ownership accounts.

(a) Separate insurance coverage.  Qualifying joint 
accounts, whether owned as joint tenants with right of 
survivorship, as tenants by the entireties, as tenants in 
common, or by husband and wife as community property, 
shall be insured separately from accounts individually 
owned by any of the co-owners.  The interest of a co-
owner in all qualifying joint accounts shall be added 
together and the total for that co-owner shall be insured 
up to the SMSIA.

(b) Qualifying joint accounts.  A joint account is a 
qualifying joint account if each of the co-owners has 
personally signed a membership or account signature 
card and has a right of withdrawal on the same basis as 
the other co-owners.  The signature requirement does not 
apply to share certificates, or to any accounts maintained 
by an agent, nominee, guardian, custodian or conservator 
on behalf of two or more persons if the records of the credit 
union properly reflect that the account is so maintained.

(c) Failure to qualify.  A joint account that does not meet 
the requirements for a qualifying joint account shall be 
treated as owned by the named persons as individuals and 
the actual ownership interest of each such person in such 
account shall be added to any other accounts individually 
owned by such person and insured up to the SMSIA in the 
aggregate.  An account will not fail to qualify as a joint 
account if a joint owner is a minor and applicable state law 
limits or restricts a minor’s withdrawal rights.

(d) Nonmember joint owners.  A nonmember may 
become a joint owner with a member on a joint account 
with right of survivorship.  The nonmember’s interest in 
such accounts will be insured in the same manner as the 
member joint-owner’s interest.

§ 745.9–1 Trust Accounts.
(a) For purposes of this section, ‘‘trust’’ refers to an 

irrevocable trust.
(b) All trust interests (as defined in subsection 745.2(d)

(4)), for the same beneficiary, deposited in an account 
and established pursuant to valid trust agreements created 
by the same settlor (grantor) shall be added together and 
insured up to the SMSIA in the aggregate, separately from 
other accounts of the trustee of such trust funds or the 
settlor or beneficiary of such trust arrangements. 

(c) This section applies to trust interests created in 
Coverdell Education Savings Accounts, formerely 
Education IRAs, established in connection with section 
530 of the Internal Revenue Code (26 U.S.C. 530).

§ 745.9–2 Retirement and other em-
ployee benefit plan accounts.

(a) Pass-through share insurance.  Any shares of an 
employee benefit plan in an insured credit union shall 
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be insured on a ‘‘pass-through’’ basis, in the amount of 
up to the SMSIA for the non-contingent interest of each 
plan participant, in accordance with § 745.2 of this part.  
An insured credit union that is not ‘‘well capitalized’’ or 
‘‘adequately capitalized’’, as those terms are defined in 12 
U.S.C. 1790d(c), may not accept employee benefit plan 
deposits.  The terms ‘‘employee benefit plan’’ and ‘‘pass-
through share insurance’’ are given the same meaning in 
this section as in 12 U.S.C. 1787(k)(4).

(b) Treatment of contingent interests.  In the event that 
participants’ interests in an employee benefit plan are not 
capable of evaluation in accordance with the provisions 
of this section, or an account established for any such 
plan includes amounts for future participants in the plan, 
payment by the NCUA with respect to all such interests 
shall not exceed the SMSIA in the aggregate.

(c)(1) Certain retirement accounts.  Shares in an insured 
credit union made in connection with the following types 
of retirement plans shall be aggregated and insured in the 
amount of up to $250,000 (which amount shall be subject 
to inflation adjustments as provided under section 11(a)
(1)(F) of the Federal Deposit Insurance Act, except that 
$250,000 shall be substituted for $100,000 wherever such 
term appears in such section) per account:

(i) Any individual retirement account described in 
section 408(a) (IRA) of the Internal Revenue Code (26 
U.S.C. 408(a)) or similar provisions of law applicable to a 
U.S. territory or possession;

(ii) Any individual retirement account described in 
section 408A (Roth IRA) of the Internal Revenue Code 
(26 U.S.C. 408A) or similar provisions of law applicable 
to a U.S. territory or possession; and

(iii) Any plan described in section 401(d) (Keogh 
account) of the Internal Revenue Code (26 U.S.C. 401(d)) 
or similar provisions of law applicable to a U.S. territory 
or possession.

(2) Insurance coverage for the accounts enumerated in 
paragraph (c)(1) of this section is based on the present 
vested ascertainable interest of a participant or designated 
beneficiary.  For insurance purposes, IRA and Roth IRA 
accounts will be combined together and insured in the 
aggregate up to $250,000 (which amount shall be subject 
to inflation adjustments as provided under section 11(a)
(1)(F) of the Federal Deposit Insurance Act, except that 
$250,000 shall be substituted for $100,000 wherever such 
term appears in such section).  A Keogh account will 
be separately insured from an IRA account, Roth IRA 
account or, where applicable, aggregated IRA and Roth 
IRA accounts.

§ 745.10 Accounts Held by Govern-
ment Depositors.

(a) Public funds invested in Federal credit unions and 
federally-insured state credit unions authorized to accept 

such investments shall be insured as follows:
(1) Each official custodian of funds of the United States 

lawfully investing the same in a federally-insured credit 
union will be separately insured in the amount of:

(i) Up to the SMSIA in the aggregate for all share draft 
accounts; and

(ii) Up to the SMSIA in the aggregate for all share 
certificate and regular share accounts;

(2) Each official custodian of funds of any state of the 
United States or any county, municipality, or political 
subdivision thereof lawfully investing the same in a 
federally-insured credit union in the same state will be 
separately insured in the amount of:

(i) Up to the SMSIA in the aggregate for all share draft 
accounts; and

(ii) Up to the SMSIA in the aggregate for all share 
certificate and regular share accounts;

(3) Each official custodian of funds of the District of 
Columbia lawfully investing the same in a federally-
insured credit union in the District of Columbia will be 
separately insured in the amount of:

(i) Up to the SMSIA in the aggregate for all share draft 
accounts; and

(ii) Up to the SMSIA in the aggregate for all share 
certificate and regular share accounts;

(4) Each official custodian of funds of the Commonwealth 
of Puerto Rico, the Panama Canal Zone, or any territory 
or possession of the United States, or any county, 
municipality, or political subdivision thereof lawfully 
investing the same in a federally-insured credit union in 
Puerto Rico, the Panama Canal Zone, or any such territory 
or possession, respectively, will be separately insured in 
the amount of:

(i) Up to the SMSIA in the aggregate for all share draft 
accounts; and

(ii) Up to the SMSIA in the aggregate for all share 
certificate and regular share accounts;

(5) Each official custodian of tribal funds of any Indian 
tribe (as defined in section 3(c) of the Indian Financing Act 
of 1974) or agency thereof lawfully investing the same in 
a federally-insured credit union will be separately insured 
in the amount of:

(i) Up to the SMSIA in the aggregate for all share draft 
accounts; and

(ii) Up to the SMSIA in the aggregate for all share 
certificate and regular share accounts;

(b) Each official custodian referred to in paragraphs (a)
(2), (3), and (4) of this section lawfully investing such 
funds in share accounts in a federally-insured credit union 
outside of their respective jurisdictions shall be separately 
insured up to the SMSIA in the aggregate for all such 
accounts regardless of whether they are share draft, share 
certificate or regular share accounts.

(c) For purposes of this section, if the same person is an 
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official custodian of more than one public unit, he shall be 
separately insured with respect to the public funds held 
by him for each such unit, but he shall not be separately 
insured with respect to all public funds of the same public 
unit by virtue of holding different offices in such unit or 
by holding such funds for different purposes.  Where an 
officer, agent or employee of a public unit has custody 
of certain funds which by law or under a bond indenture 
are required to be set aside to discharge a debt owed to 
the holders of notes or bonds issued by the public unit, 
any investment of such funds in an account in a federally-
insured credit union will be deemed to be a share account 
established by a trustee of trust funds of which the 
noteholders or bondholders are pro rata beneficiaries, and 
the beneficial interest of each noteholder or bondholder 
in the share account will be separately insured up to the 
SMSIA.

(d) For purposes of this section, ‘‘lawfully investing’’ 
means pursuant to the statutory or regulatory authority of 
the custodian or public unit.

§ 745.11 Accounts Evidenced by Nego-
tiable Instruments.

If any insured account obligation of a credit union is 
evidenced by a negotiable certificate account, negotiable 
draft, negotiable cashier’s or officer’s check, negotiable 
certified check, or negotiable traveler’s check or letter 
of credit, the owner of such account obligation will 
be recognized for all purposes of a claim for insured 
accounts to the same extent as if his name and interest 
were disclosed on the records of the credit union provided 
the instrument was in fact negotiated to such owner prior 
to the date of the closing of the credit union. Affirmative 
proof of such negotiation must be offered in all cases to 
substantiate the claim.

§ 745.12 Account Obligations for Pay-
ment of Items Forwarded for Collec-
tion by Depository Institution Acting 
as Agent.

Where a closed credit union has become obligated for the 
payment of items forwarded for collection by a depository 
institution acting solely as agent, the owner of such items 
will be recognized for all purposes of a claim for insured 
accounts to the same extent as if his name and interest 
were disclosed on the records of the credit union when 
such claim for insured accounts, if otherwise payable, 
has been established by the execution and delivery of 
prescribed forms.  Such depository institution forwarding 
such items for the owners thereof will be recognized 
as agent for such owners for the purpose of making an 
assignment of the rights of such owners against the closed 
insured credit union to the Board and for the purpose of 
receiving payment on behalf of such owners.

§ 745.13 Notification to Members/ 
Shareholders.

Each insured credit union shall provide notice to its 
members concerning NCUA insurance coverage of 
member accounts.  This may be accomplished by placing 
either a copy of Part 745 of these rules, the Appendix, 
or one or more copies of the NCUA brochure ‘‘Your 
Insured Funds’’ in each branch office and main office of 
the credit union.  Copies of these materials shall also be 
made available to members upon request.  For purposes of 
this section, an automated teller machine or point of sale 
terminal is not a branch office.
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What is the Purpose of this Appendix?

The following examples illustrate insurance coverage 
on accounts maintained in the same federally-insured 
credit union.  They are intended to cover various types of 
ownership interests and combinations of accounts which 
may occur in connection with funds invested in insured 
credit unions.  These examples interpret the rules for 
insurance of accounts contained in 12 C.F.R. Part 745.

The examples, as well as the rules which they interpret, 
are predicated upon the assumption that, (1) invested 
funds are actually owned in the manner indicated on the 
credit union’s records and (2) the owner of funds in an 
account is a credit union member or otherwise eligible to 
maintain an insured account in a credit union.  If available 
evidence shows that ownership is different from that on 
the institution’s records, the National Credit Union Share 
Insurance Fund may pay claims for insured accounts 
on the basis of actual rather than ostensible ownership.  
Further, the examples and the rules which they interpret 
do not extend insurance coverage to persons otherwise 
not entitled to maintain an insured account or to account 
relationships that have not been approved by the Board as 
an insured account.

A. How are Single Ownership Ac-
counts Insured?

All funds owned by an individual member (or, in a 
community property state, by the husband-wife community 
of which the individual is a member) and invested in 
one or more individual accounts are added together and 
insured to the $100,000 maximum.  This is true whether 
the accounts are maintained in the name of the individual 
member owning the funds, in the name of the member’s 
agent or nominee, or in a custodial loan account on behalf 
of the member as a borrower.  (§§ 745.3(a)(1), (2) and (3).) 
All such accounts are added together and insured as one 
individual account.  Funds held in one or more accounts in 
the name of a guardian, custodian, or conservator for the 
benefit of a ward or minor are added together and insured up 
to $100,000.  However, such account or accounts will not 
be added to any other individual accounts of the guardian, 
custodian, conservator, ward, or minor for purposes of 

determining insurance coverage.  (§ 745.3(b)).

Example 1

Question: Members A and B, husband and wife, each 
maintain an individual account containing $100,000.  In 
addition, they hold a joint account containing $100,000.  
What is the insurance coverage?

Answer: Each account is separately insured up to 
$100,000 for a total coverage of $300,000.  The coverage 
would be the same whether the individual accounts contain 
funds owned as community property or as individual 
property of the spouses (§ 745.3(a)(1) and § 745.8(a)).

Example 2 

Question: Members H and W, husband and wife, reside 
in a community property share.  H maintains a $100,000 
account consisting of his separately-owned funds and 
invests $100,000 of community property funds in another 
account, both of which are in his name alone.  What is the 
insurance coverage?

Answer: The two accounts are added together and 
insured to a total of $100,000.  $100,000 is uninsured (§ 
745.3(a)(1)).

Example 3

Question: Member A has $92,500 invested in an 
individual account, and his agent, Member B, invests 
$25,000 of A’s funds in a properly designated agency 
account.  B also holds a $100,000 individual account.  
What is the insurance coverage?

A’s individual account and the agency account are added 
together and insured to the $100,000 maximum, leaving 
$17,500 uninsured.  The investment of funds through an 
agent does not result in additional insurance coverage for 
the principal (§ 745.3(a)(2)).  B’s individual account is 
insured separately from the agency account (§ 745.3(a)(1)).  
However, if the account records of the credit union do not 
show the agency relationship under which the funds in the 
$25,000 account are held, the $25,000 in B’s name could, 
at the option of the NCUSIF, be added to his individual 
account and insured to $100,000 in the aggregate, leaving 
$25,000 uninsured (§ 745.2(c)).

Example 4

APPENDIX TO PART 745—EXAMPLES OF INSURANCE COVERAGE AF-
FORDED ACCOUNTS IN CREDIT UNIONS INSURED BY THE NATIONAL 
CREDIT UNION SHARE INSURANCE FUND
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Question: Member A holds a $100,000 individual 
account.  Member B holds two accounts in his own name, 
the first containing $25,000 and the second containing 
$92,500.  In processing the claims for payment of insurance 
on these accounts, the NCUSIF discovers that the funds 
in the $25,000 account actually belong to A and that B 
had invested these funds as agent for A, his undisclosed 
principal.  What is the insurance coverage?

Answer: Since the available evidence shows that A is the 
actual owner of the funds in the $25,000 account, those 
funds would be added to the $100,000 individual account 
held by A (rather than to B’s $92,500 account) and insured 
to the $100,000 maximum, leaving $25,000 uninsured.  
(§ 745.3(a)(2)). B’s $92,500 individual account would be 
separately insured.

Example 5

Question: Member C, a minor, maintains an individual 
account of $750.  C’s grandfather makes a gift to him of 
$100,000, which is invested in another account by C’s 
father, designated on the credit union’s records as custodian 
under a Uniform Gift to Minors Act.  C’s father, also a 
member, maintains an individual account of $100,000.  
What is the insurance coverage?  

Answer: C’s individual account and the custodian account 
held for him by his father are each separately insured: the 
$100,000 maximum on the custodian account, and $750 
on his individual account.  The individual account held 
by C’s father is also separately insured to the $100,000 
maximum.  (§§ 745.3(a)(1) and (b)).

Example 6

Question: Member G, a court-appointed guardian, invests 
in a properly designated account $100,000 of funds in his 
custody which belong to member W, his ward.  W and G 
each maintain $25,000 individual accounts.  What is the 
insurance coverage?

Answer: W’s individual account and the guardianship 
account in G’s name are each insured to $100,000 providing 
W with $125,000 in insured funds.  G’s individual account 
is also separately insured.  (§§ 745.3(a)(1) and (b)).

Example 7

Question: X Credit Union acts as a servicer of FHA, VA, 
and conventional mortgage loans made to its members but 
sold to other parties.  Each month X receives loan payments, 
for remittance to the other parties, from approximately 
2,000 member mortgagors.  The monies received each 
month total $1,000,000 and are maintained in a custodial 
loan account.  What is the insurance coverage?

Answer: X Credit Union acts as custodian for the 2,000 
individual mortgagors.  The interest of each mortgagor is 
separately insured as his individual account (but added to 
any other individual accounts which the mortgagor holds 
in the Credit Union) (§ 745.3(a)(3)).

B. How are Revocable Trust Accounts 
Insured?

The term ‘‘revocable trust account’’ includes a 
testamentary account, tentative or ‘‘Totten’’ trust account, 
‘‘payable-on-death’’ account, or any similar account 
which evidences an intention that the funds shall pass on 
the death of the owner of the funds to a named beneficiary.  
If the named beneficiary is a spouse, child, grandchild, 
parent, brother or sister (as defined in subsection 745.4(d)) 
of the owner, the funds in all such accounts are insured 
for the owner up to $100,000 in the aggregate as to each 
such beneficiary.  If the named beneficiary of a revocable 
trust account is other than the spouse, child, grandchild, 
parent, brother or sister of the account owner, the funds 
corresponding to that beneficiary shall be treated as an 
individually owned account of the owner, aggregated with 
any other individually owned accounts of the owner, and 
insured up to $100,000.  In the case of a revocable trust 
account, the person who holds the power of revocation is 
deemed to be the owner of the funds in the account.  If a 
revocable trust account is held in the name of a fiduciary 
other than the owner of the funds, any other accounts held 
by the fiduciary are insured separately from such revocable 
trust account.

Example 1

Question: Member H invests $200,000 in a revocable 
trust account with his son, S, and his daughter, D, as named 
beneficiaries.  What is the insurance coverage?

Answer: Since S and D are children of H, the owner of 
the account, the funds are insured up to $100,000 as to 
each beneficiary (§ 745.4(b)).  Assuming that S and D 
have equal beneficial interests ($100,000 each), H is fully 
insured for this account.

Example 2

Question: Member H invests $100,000 in each of four 
‘‘payable-on-death’’ accounts.  Under the terms of each 
account contract, H has the right to withdraw any or all of 
the funds in the account at any time.  Any funds remaining 
in the account at the time of H’s death are to be paid to 
a named beneficiary.  The respective beneficiaries of the 
four accounts are H’s wife, his mother, his brother, and his 
nephew.  H also holds an individual account containing 
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$100,000.  What is the insurance coverage?
Answer: The accounts payable on death to H’s wife, 

mother and brother are each separately insured to the 
$100,000 maximum (Sec. 745.4(b)).  The account payable 
to H’s nephew is added to H’s individual account and 
insured to $100,000 in the aggregate, leaving $100,000 
uninsured (Sec. 745.4(c)).

Example 3

Question: Members H and W jointly invest in a 
‘‘payable-on-death’’ account for the benefit of their son, 
S, and daughter, D. The account is held by H and W with 
right of survivorship.  What is the maximum insurance 
coverage available on the account? 

Answer: Since S and D are the children of H and W, 
the account will be insured up to $100,000 as to each 
beneficiary separately from any accounts of the owners, 
H and W (§ 745.4(b)).  H would be entitled to $100,000 
insurance for S and $100,000 for D. W would be entitled to 
the same coverage for a total of $400,000 on the account.  
However, upon the death of either H or W, insurance 
coverage would be reduced to $200,000.

Example 4

Question: Member H invests $200,000 in a revocable 
trust account held in connection with a living trust with his 
son, S, and his daughter, D, as named beneficiaries.  What 
is the insurance coverage?

Answer: Since S and D are children of H, the owner of 
the account, the funds would normally be insured under the 
rules governing revocable trust accounts up to $100,000 
as to each beneficiary, (§ 745.4(b)).  However, because 
this account is held in connection with a living trust 
whose named beneficiaries are qualifying beneficiaries 
under § 745.4, it must be scrutinized to determine whether 
the account complies with all other provisions of this 
part.  Assuming that the account complies with all other 
requirements of this part, then it will be treated as any 
other revocable trust.  In this instance, it will be insured up 
to $100,000 as to each beneficiary (§ 745.4(e)).  Assuming 
that S and D have equal beneficial interests ($100,000 
each), H is fully insured for this account.

Example 5

Question: H creates a living trust providing for his wife 
to have a life estate interest in the trust assets with the 
remaining assets going to their two children upon the 
wife’s death.  The assets in the trust are $300,000 and a 
living trust share account is opened for that full amount.  
What is the coverage amount?

Answer: Unless otherwise indicated in the trust, each 

beneficiary (all of whom here are qualifying beneficiaries) 
would be deemed to own an equal share of the $300,000; 
hence, the full amount would be insured.  This result would 
be the same even if the wife has the power to invade the 
principal of the trust, inasmuch as defeating contingencies 
are not relevant for insurance purposes.

C. How are Accounts Held by Execu-
tors or Administrators Insured?

All funds belonging to a decedent and invested in one or 
more accounts, whether held in the name of the decedent 
or in the name of his executor or administrator, are added 
together and insured to the $100,000 maximum.  Such 
funds are insured separately from the individual accounts 
of any of the beneficiaries of the estate or of the executor 
or administrator.

Example 1

Question: Member A, administrator of Member D’s 
estate, sells D’s automobile and invests the proceeds of 
$12,500 in an account entitled ‘‘A Administrator of the 
estate of D.’’ A has an individual account in that same 
credit union containing $100,000.  Prior to his death, D 
had opened an individual account of $100,000.  What is 
the insurance coverage?

Answer: The $12,500 is added to D’s individual account 
and insured to $100,000, leaving $12,500 uninsured.  A’s 
individual account is separately insured for $100,000 (§ 
745.5).

D. How are Accounts Held by a Corpo-
ration, Partnership or Unincorporated 
Association Insured?

All funds invested in an account or accounts by 
a corporation, a partnership or an unincorporated 
association engaged in any independent activity are added 
together and insured to the $100,000 maximum.  The 
term ‘‘independent activity’’ means any activity other 
than the one directed solely at increasing coverage.  If the 
corporation, partnership or unincorporated association 
is not engaged in an independent activity, any account 
held by the entity is insured as if owned by the persons 
owning or comprising the entity, and the imputed interest 
of each such person is added for insurance purposes to any 
individual account which he maintains.

Example 1

Question: Member X Corporation maintains a $100,000 
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account.  The stock of the corporation is owned by members 
A, B, C, and D in equal shares.  Each of these stockholders 
also maintains an individual account of $100,000 with the 
same credit union.  What is the insurance coverage?

Answer: Each of the five accounts would be separately 
insured to $100,000 if the corporation is engaged in an 
independent activity and has not been established merely 
for the purpose of increasing insurance coverage.  The 
same would be true if the business were operated as 
a bona fide partnership instead of as a corporation (§ 
745.6).  However, if X corporation was not engaged in an 
independent activity, then $25,000 (1/4 interest) would be 
added to each account of A, B, C, and D.  The accounts of 
A, B, C, and D would then each be insured to $100,000, 
leaving $25,000 in each account uninsured.

Example 2

Question: Member C College maintains three separate 
accounts with the same credit union under the titles: 
‘‘General Operating Fund,’’ ‘‘Teachers Salaries,’’ and 
‘‘Building Fund.’’ What is the insurance coverage? 

Answer: Since all of the funds are the property of the 
college, the three accounts are added together and insured 
only to the $100,000 maximum (§ 745.6).

Example 3

Question: The men’s club of X Church carries on 
various social activities in addition to holding several 
fund-raising campaigns for the church each year.  The 
club is supported by membership dues.  Both the club and 
X Church maintain member accounts in the same credit 
union.  What is the insurance coverage?

Answer: The men’s club is an unincorporated association 
engaged in an independent activity.  If the club funds 
are, in fact, legally owned by the club itself and not the 
church, each account is separately insured to the $100,000 
maximum (§ 745.6).

Example 4

Question: The PQR Union, a member of the ABC 
Federal Credit Union, has three locals in a certain city.  
Each of the locals maintains an account containing funds 
belonging to the parent organization.  All three accounts 
are in the same insured credit union.  What is the insurance 
coverage?

Answer: The three accounts are added together and 
insured up to the $100,000 maximum (§ 745.6).

E. How are Accounts Held by Govern-
ment Depositors Insured?

For insurance purposes, the official custodian of funds 
belonging to a public unit, rather than the public unit itself, 
is insured as the account holder.  All funds belonging 
to a public unit and invested by the same custodian in a 
federally-insured credit union are categorized as either 
share draft accounts or share certificate and regular share 
accounts.  If these accounts are invested in a federally-
insured credit union located in the jurisdiction from 
which the official custodian derives his authority, then 
the share draft accounts will be insured separately from 
the share certificate and regular share accounts.  Under 
this circumstance, all share draft accounts are added 
together and insured to the $100,000 maximum and all 
share certificate and regular share accounts are also 
added together and separately insured up to the $100,000 
maximum.  If, however, these accounts are invested in 
a federally-insured credit union located outside of the 
jurisdiction from which the official custodian derives his 
authority, then insurance coverage is limited to $100,000 
for all accounts regardless of whether they are share draft, 
share certificate or regular share accounts.  If there is more 
than one official custodian for the same public unit, the 
funds invested by each custodian are separately insured.  
If the same person is custodian of funds for more than 
one public unit, he is separately insured with respect to 
the funds of each unit held by him in properly designated 
accounts.

For insurance purposes, a ‘‘political subdivision’’ is 
entitled to the same insurance coverage as any other public 
units.  ‘‘Political subdivision’’ includes any subdivision of 
a public unit or any principal department of such unit (1) 
the creation of which has been expressly authorized by 
state statute, (2) to which some functions of government 
have been allocated by state statute, and (3) to which 
funds have been allocated by statute or ordinance for its 
exclusive use and control.

Example 1

Question: As Comptroller of Y Consolidated School 
District, A maintains a $125,000 account in the credit 
union containing school district funds.  He also maintains 
his own $100,000 member account in the same credit 
union.  What is the insurance coverage? 

Answer: The two accounts will be separately insured, 
assuming the credit union’s records indicate that the 
account containing the school district funds is held by A in 
a fiduciary capacity.  Thus, $100,000 of the school’s funds 
and the entire $100,000 in A’s personal account will be 
insured (§§ 745.10(a)(2) and 745.3).

Example 2
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Question: A, as city treasurer, and B, as chief of the 
city police department, each have $100,000 in city funds 
invested in custodial accounts.  What is the insurance 
coverage?

Answer: Assuming that both A and B have official 
custody of the city funds, each account is separately 
insured to the $100,000 maximum (§ 745.10(a)(2)).

Example 3

Question: A is Treasurer of X County and collects certain 
tax assessments, a portion of which must be paid to the 
state under statutory requirement.  A maintains an account 
for general funds which belong to the State Treasurer.  The 
credit union’s records indicate that the separate account 
contains funds held for the State.  What is the insurance 
coverage?

Answer: Since two public units own the funds held by 
A, the accounts would each be separately insured to the 
$100,000 maximum (§ 745.10(a)(2)).

Example 4 

Question: A city treasurer invests city funds in each of 
the following accounts: ‘‘General Operating Account,’’ 
‘‘School Transportation Fund,’’ ‘‘Local Maintenance 
Fund,’’ and ‘‘Payroll Fund.’’ Each account is available to 
the custodian upon demand.  By administrative direction, 
the city treasurer has allocated the funds for the use of and 
control by separate departments of the city.  What is the 
insurance coverage?

Answer: All of the accounts are added together and 
insured in the aggregate to $100,000.  Because the 
allocation of the city’s funds is not by statute or ordinance 
for the specific use of and control by separate departments 
of the city, separate insurance coverage to the maximum 
of $100,000 is not afforded to each account (§§ 745.1(d) 
and 745.10(a)(2)).

Example 5

Question: A, the custodian of retirement funds of a 
military exchange, invests $1,000,000 in an account in 
an insured credit union.  The military exchange, a non-
appropriated fund instrumentally of the United States, 
is deemed to be a public unit.  The employees of the 
exchange are the beneficiaries of the retirement funds but 
are not members of the credit union.  What is the insurance 
coverage?

Answer: Because A invested the funds on behalf of a 
public unit, in his capacity as custodian, those funds 
qualify for $100,000 share insurance even though A and 
the public unit are not within the credit union’s field of 
membership.  Since the beneficiaries are neither public 

units nor members of the credit union they are not entitled 
to separate share insurance.  Therefore, $900,000 is 
uninsured (§ 745.10(a)(1)).

Example 6

Question: A is the custodian of the County’s employee 
retirement funds.  He deposits $1,000,000 in retirement 
funds in an account in an insured credit union.  The 
‘‘beneficiaries’’ of the retirement fund are not themselves 
public units nor are they within the credit union’s field of 
membership.  What is the insurance coverage?

Answer: Because A invested the funds on behalf of a 
public unit, in his capacity as custodian, those funds 
qualify for $100,000 share insurance even though A and 
the public unit are not within the credit union’s field of 
membership.  Since the beneficiaries are neither public 
units nor members of the credit union they are not entitled 
to separate share insurance.  Therefore, $900,000 is 
uninsured(§ 745.10(a)(2)).

Example 7

Question: A county treasurer establishes the following 
share draft accounts in an insured credit union each with 
$100,000:

‘‘General Operating Fund’’
‘‘County Roads Department Fund’’
‘‘County Water District Fund’’
‘‘County Public Improvement District Fund’’
‘‘County Emergency Fund’’ What is the insurance 

coverage?
Answer: The ‘‘County Roads Department,’’ ‘‘County 

Water District’’ and ‘‘County Public Improvement District’’ 
accounts would each be separately insured to $100,000 if 
the funds in each such account have been allocated by law 
for the exclusive use of a separate county department or 
subdivision expressly authorized by State statute.  Funds 
in the ‘‘General Operating’’ and ‘‘Emergency Fund’’ 
accounts would be added together and insured in the 
aggregate to $100,000, if such funds are for countywide 
use and not for the exclusive use of any subdivision or 
principal department of the county, expressly authorized 
by State statute (§§ 745.1(d) and 745.10(a)(2)).

Example 8

Question: A, the custodian of Indian tribal funds, lawfully 
invests $1,000,000 in an account in an insured credit union 
on behalf of 15 different tribes; the records of the credit 
union show that no tribe’s interest exceeds $100,000.  A, 
as official custodian, also invests $1,000,000 in the same 
credit union on behalf of 100 individual Indians, who are 
not members; each Indian’s interest is $10,000.  What is 
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the insurance coverage? 
Answer: Because each tribe is considered a separate 

public unit, the custodian of each tribe, even though the 
same person, is entitled to separate insurance for each 
tribe (§ 745.10(a)(5)).  Since the credit union’s records 
indicate no tribe has more than $100,000 in the account, 
the $1,000,000 would be fully insured as 15 separate tribal 
accounts.  If any one tribe had more than a $100,000 interest 
in the funds, it would be insured only to $100,000 and 
any excess would be uninsured.  However, the $1,000,000 
invested on behalf of the individual Indians would not be 
insured since the individual Indians are neither public units 
nor, in the example, members of the credit union.  If A is 
the custodian of the funds in his capacity as an official of a 
governmental body that qualified as a public unit, then the 
account would be insured for $100,000 leaving $900,000 
uninsured.

Example 9

Question: A, an official custodian of funds of a state of 
the United States, lawfully invests $250,000 of state funds 
in a federally-insured credit union located in the state from 
which he derives his authority as an official custodian.  
What is the insurance coverage?

Answer: If A invested the entire $250,000 in a share draft 
account, then $100,000 would be insured and $150,000 
would be uninsured.  If A invested $125,000 in share 
draft accounts and another $125,000 in share certificate 
and regular share accounts, then A would be insured for 
$100,000 for the share draft accounts and $100,000 for 
the share certificate and regular share accounts leaving 
$50,000 uninsured (§ 745.10(a)(2)).  If A had invested 
the $250,000 in a federally-insured credit union located 
outside the state from which he derives his authority as 
an official custodian, then $100,000 would be insured 
for all accounts regardless of whether they were share 
draft, share certificate or regular share accounts, leaving 
$150,000 uninsured (§ 745.10(b)).

F. How are Joint Accounts Insured?

The interest of a co-owner in all accounts held under any 
form of joint ownership valid under state law (whether 
as joint tenants with right of survivorship, tenants by 
the entireties, tenants in common, or by husband and 
wife as community property) is insured up to $100,000.  
This insurance is separate from that afforded individual 
accounts held by any of the co-owners.

An account is insured as a joint account only if each of the 
co-owners has personally signed a membership card or an 
account signature card and possesses the same withdrawal 
rights as the other co-owners.  (The signature requirement 
does not apply to share certificates, or to any accounts 

maintained by an agent, nominee, guardian, custodian or 
conservator on behalf of two or more persons.  However, 
the records of the credit union must show that the account 
is being maintained for joint owners.  There is also another 
exception in the case of a minor discussed below.)  An 
account owned jointly which does not qualify as a joint 
account for insurance purposes is insured as if owned by 
the named persons as individuals.  In that case, the actual 
ownership interest in the account of each person is added 
to any other accounts individually owned by such person 
and insured up to $100,000 in the aggregate.

Any individual, including a minor, may be a co-owner of 
a joint account.  Although, generally, each co-owner must 
have signed an account signature card and must have the 
same rights of withdrawal as other co-owners in order for 
the account to qualify for separate joint account insurance, 
there is an exception for minors.  If state law limits or 
restricts a minor’s withdrawal rights—for example, a 
minimum age requirement to make a withdrawal—the 
account will still be insured as a joint account.

The interests of a co-owner in all joint accounts that 
qualify for separate insurance coverage are insured up 
to the $100,000 maximum.  For insurance purposes, the 
co-owners of any joint account are deemed to have equal 
interests in the account, except in the case of a tenancy 
in common.  With a tenancy in common, equal interests 
are presumed unless otherwise stated on the records of the 
credit union.

Example 1

Question: Members A and B maintain an account as joint 
tenants with right of survivorship and, in addition, each 
holds an individual account.  Is each account separately 
insured?

Answer: If both A and B have signed the membership 
or signature card and possess equal withdrawal rights 
with respect to the joint funds, their interests in the 
joint account are separately insured from their interests 
in the individual accounts.  (§ 745.8 (a) and (b)). If the 
joint account is represented by a share certificate, their 
individual signatures are not required for that account.

Example 2

Question: Members H and W, husband and wife, reside 
in a community property state.  Each holds an individual 
account and, in addition, they hold a qualifying joint 
account.  The funds in all three accounts consist of 
community property.  Is each account separately insured?

Answer: Yes.  An account in the individual name of a 
spouse will be insured up to $100,000 whether the funds 
consist of community property or separate property of the 
spouse.  A joint account containing community property 
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is separately insured.  Thus, community property can be 
used for individual accounts in the name of each spouse 
and for a joint account in the name of both spouses.  In 
this example, each individual account is insured up to 
$100,000 (§ 745.3(a)(1)), and the interests of both the 
husband and wife in the joint account are each insured up 
to $100,000 (§ 745.8(a)).

Example 3

Question: Two accounts of $100,000 each are held by a 
member husband and his wife under the following names: 
John Doe and Mary Doe, husband and wife, as joint tenants 
with right of survivorship.  Mrs. John Doe and John Q. 
Doe (community property).  How much insurance do the 
husband and wife have?

Answer: They have $200,000 of insurance.  Both the 
husband and wife are deemed to have a one half interest 
($50,000) in each account.(§ 745.2(c)(4).)  The husband’s 
interest in both accounts would be added together and 
insured for $100,000.  The wife’s insurance coverage 
would be determined the same way.  (§ 745.8(a).)

Example 4

Question: The following accounts are held by members 
A, B and C, each of whom has personally executed 
signature cards for the accounts in which he has an interest.  
Each co-owner of a joint account possesses the necessary 
withdrawals rights.

1. A, as an individual—$100,000.
2. B, as an individual—$100,000.
3. C, as an individual—$100,000.
4. A and B, as joint tenants w/r/o survivorship—$90,000.
5. A and C, as joint tenants w/r/o survivorship—$90,000.
6. B and C, as joint tenants w/r/o survivorship—$90,000.
7.  A, B and C, as joint tenants w/r/o survivorship—$90,000.  

What is the insurance coverage?
Answer: Accounts numbered 1, 2 and 3 are each 

separately insured for $100,000 as individual accounts 
held by A, B and C, respectively (§ 745.3(a)(1)).  The 
interest of the co-owners of each joint account are deemed 
equal for insurance purposes (§ 745.2(c)(4)).  A’s interest 
in accounts numbered 4, 5, and 7 are added together for 
insurance purposes (§ 745.8(e)).  Thus, A has an interest 
of $45,000 in account No. 4, $45,000 in account No. 5 and 
$30,000 in account No. 7, for a total joint account interest 
of $120,000, of which $100,000 is insured.  The interest of 
B and C are similarly insured.

Example 5(a) 

Question: A, B and C hold accounts as set forth in 
Example 4.  Members A and B are husband and wife; C, 

their minor child, has failed to sign the signature card for 
Account No. 7.  In Account No. 5, according to the terms 
of the account, C cannot make a withdrawal without A’s 
written consent.  (This is not a limitation imposed under 
state law.) In Account No. 6, the signatures of both B and 
C are required for withdrawal.  A has provided all of the 
funds for Accounts numbered 5 and 7 and under state 
law has the entire actual ownership interest in these two 
accounts.  What is the insurance coverage?

Answer: If any of the co-owners of a joint account have 
failed to meet any of the joint account requirements, 
the account is not a qualifying joint account.  Instead, 
the account is treated as if it consisted of commingled 
individual accounts of each of the co-owners in accordance 
with his or her actual ownership interest in the funds, as 
determined under applicable state law.  (§ 745.8(c)). 

Account No. 5 is not a qualifying joint account because 
C does not have equal withdrawal rights with A. Based on 
the terms of the account, C can only make a withdrawal 
if he has A’s written consent.  Account No. 7 is not a 
qualifying joint account because C did not personally sign 
the signature card.  Therefore, all of the funds in Accounts 
5 and 7 are treated as individually owned by A and added 
to A’s individual account, Account No. 1.  For insurance 
purposes then, A has $280,000 in one individual account 
that is insured for $100,000, leaving $180,000 uninsured.

Account 6 is a qualifying joint account for insurance 
purposes since each co-owner has the right to withdraw 
funds on the same basis.  Account 4 is also a qualifying joint 
account.  A’s interest in Account 4 is insured for $45,000.  
B’s interest of $45,000 in Account 4 is added to her 
interest of $45,000 in Account 6 and insured for $90,000.  
C’s interest in Account 6 is insured for $45,000. 

Example 5(b)

Question: Assume the same accounts as Example 
5(a) except that, on Account No. 5, C’s right to make a 
withdrawal is limited by state law which precludes a minor 
from making a withdrawal without the co-owner’s written 
consent.  What is the insurance coverage?

Answer: In this situation, Accounts 4, 5, and 6 all qualify 
as joint accounts.  A, B, and C will each have $90,000 of 
insured funds based on: A’s interest in Account 4 ($45,000) 
and 5 ($45,000), B’s interest in Accounts 4 ($45,000) and 
6 ($45,000), and C’s interest in Accounts 5 ($45,000) and 
6 ($45,000).  As in Example 5(a), Account No. 7 does 
not qualify as a joint account and would be added to A’s 
individual account for insurance purposes.

G. How are Trust Accounts and Re-
tirement Accounts Insured?
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A trust estate is the interest of a beneficiary in an 
irrevocable express trust, whether created by trust 
instrument or statute, that is valid under state law.  Thus, 
funds invested in an account by a trustee under an 
irrevocable express trust are insured on the basis of the 
beneficial interests under such trust.  The interest of each 
beneficiary in an account (or accounts) established under 
such a trust arrangement is insured to $100,000 separately 
from other accounts held by the trustee, the settlor (grantor), 
or the beneficiary.  However, in cases where a beneficiary 
has an interest in more than one trust arrangement created 
by the same settlor, the interests of the beneficiary in all 
accounts established under such trusts are added together 
for insurance purposes, and the beneficiary’s aggregate 
interest derived from the same settlor is separately insured 
to the $100,000 maximum.

A beneficiary’s interest in an account established 
pursuant to an irrevocable express trust arrangement is 
insured separately from other beneficial interests (trust 
estates) invested in the same account if the value of the 
beneficiary’s interest (trust estate) can be determined (as of 
the date of a credit union’s insolvency) without evaluation 
of contingencies except for those covered by the present 
worth tables and rules of calculation for their use set forth 
in § 20.2031–10 of the Federal Estate Tax Regulations (26 
C.F.R. 20–2031–10). If any trust estates in such an account 
cannot be so determined, the insurance with respect to all 
such trust estates together shall not exceed $100,000.

In order for insurance coverage of trust accounts to be 
effective in accordance with the foregoing rules, certain 
recordkeeping requirements must be met.  In connection 
with each trust account, the credit union’s records must 
indicate the name of both the settlor and the trustee of the 
trust and must contain an account signature card executed 
by the trustee indicating the fiduciary capacity of the 
trustee.  In addition, the interests of the beneficiaries under 
the trust must be ascertainable from the records of either 
the credit union or the trustee, and the settlor or beneficiary 
must be a member of the credit union.  If there are two or 
more settlors or beneficiaries, then either all the settlors or 
all the beneficiaries must be members of the credit union.

Although each ascertainable trust estate is separately 
insured, it should be noted that in short-term trusts the 
insurable interest or interests may be very small, since 
the interests are computed only for the duration of the 
trust.  Thus, if a trust is made irrevocable for a specified 
period of time, the beneficial interest will be calculated in 
terms of the length of time stated.  A reversionary interest 
retained by the settlor is treated in the same manner as an 
individual account of the settlor.

As stated, the trust must be valid under local law.  A 
trust which does not meet local requirements, such as one 
imposing no duties on the trustee or conveying no interest 
to the beneficiary, is of no effect for insurance purposes.  

An account in which such funds are invested is considered 
to be an individual account.

An account established pursuant to a revocable trust 
arrangement is insured as a form of individual account 
and is treated under Section B, supra, dealing with 
Testamentary Accounts.

IRA and Keogh accounts are separately insured, each up 
to $250,000.  Although credit unions may serve as trustees 
or custodians for self-directed IRA, Roth IRA and Keogh 
accounts, once the funds in those accounts are taken out of 
the credit union, they are no longer insured.

In the case of an employee retirement fund where only a 
portion of the fund is placed in a credit union account, the 
amount of insurance available to an individual member 
beneficiary on his interest in the account will be in 
proportion to his interest in the entire employee retirement 
fund.  If, for example, the member’s interest represents 
10% of the entire plan funds, then he is presumed to have 
only a 10% interest in the plan account.  Said another way, 
if a member has a vested interest of $10,000 in a municipal 
employees retirement plan and the trustee invests 25% of 
the total plan funds in a credit union, the member would 
be insured for only $2,500 on that credit union account.  
There is an exception, however.  The member would be 
insured for $10,000 if the trustee can document, through 
records maintained in the ordinary course of business, that 
individual beneficiary’s interests are segregated and the 
total vested interest of the member was, in fact, invested 
in that account.

Example 1

Question: Member S invests $45,000 in trust for B, the 
beneficiary.  S also has an individual account containing 
$90,000 in the same credit union.  What is the insurance 
coverage?

Answer: Both accounts are fully insured.  The trust 
account is separately insured from the individual account 
of S (§§ 745.3(a)(1) and 745.9–1).

Example 2

Question: S invests funds in trust for A, B, C, D, and E. 
A, B, and C are members of the credit union, D, E, and S 
are not.  What is the insurance coverage? 

Answer: This is an uninsurable account.  Where there 
is more than one settlor or more than one beneficiary, all 
the settlors or all the beneficiaries must be members to 
establish this type of account.  Since D, E and S are not 
members, this account cannot legally be established or 
insured.

Example 3 (a)
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Question: Member T invests $500,000 in trust for ABC 
Employees Retirement Fund.  Some of the paticipants 
are members and some are not.  What is the insurance 
coverage?

Answer: The account is insured as to the determinable 
interests of each participant to a maximum of $100,000 per 
participant regardless of credit union member status  T’s 
member status is also irrelevant.  Participant interests not 
capable of evaluation shall be added together and insured 
to a maximum of $100,000 in the aggregate (§ 745.9–2).

Example 3(b)

Question: T is trustee for the ABC Employees Retirement 
Fund containing $1,000,000.  Fund participant A has a 
determinable interest of $90,000 in the Fund (9% of the 
total).  T invests $500,000 of the Fund in an insured credit 
union and the remaining $500,000 elsewhere.  Some of the 
participants of the Fund are members of the credit union 
and some are not.  T does not segregate each participant’s 
interest in the Fund.  What is the insurance coverage?

Answer: The account is insured as to the determinable 
interest of each participant, adjusted in proportion to the 
Fund’s investment in the credit union, regardless of the 
membership status of the participants or trustee.  A’s insured 
interest in the account is $45,000, or 9% of $500,000.  This 
reflects the fact that only 50% of the Fund is in the account 
and A’s interest in the account is in the same proportion 
as his interest in the overall plan.  All other participants 
would be similarly insured.  Participants’ interests not 
capable of evaluation are added together and insured to a 
maximum of $100,000 in the aggregate (§ 745.9– 2).

Example 4

Question: Member A has an individual account of 
$100,000 and establishes an IRA account and accumulates 
$250,000 in that account.  Subsequently, A becomes self-
employed and establishes a Keogh account in the same 
credit union and accumulates $250,000 in that account.  
What is the insurance coverage?

Answer: Each of A’s accounts would be separately 
insured as follows: The individual account for $100,000, 
the maximum for that type of account; the IRA account for 
$250,000, the maximum for that type of account; and the 
Keogh account for $250,000, the maximum for that type 
of account.  (§§ 745.3(a)(1) and 745.9–2).

Example 5 

Question: Member A has a self-directed IRA account 
with $70,000 in it.  The FCU is the trustee of the account.  
Member transfers $40,000 into a blue chip stock; $30,000 
remains in the FCU.  What is the insurance coverage?

Answer: Originally, the full $70,000 in A’s IRA account 
is insured.  The $40,000 is no longer insured once it is 
moved out of the FCU.  The $30,000 remaining in the 
FCU is insured (§ 745.9–2).

Subpart B—Payment of Share 
Insurance and Appeals

§ 745.200 General.

(a) Payment.  In the event of the liquidation of an 
insured credit union, the Board will promptly determine 
the insured accountholders thereof and the amount of the 
insured account or accounts of each such accountholder.  
Payment may be in cash, or its equivalent, or may be made 
by making available to each accountholder a transferred 
account in a new federally-insured credit union in the same 
community or in another federally-insured credit union 
or institution in an amount equal to the accountholder’s 
insured account.  Notwithstanding the foregoing, the 
Board may withhold payment of such portion of the 
insured account of any member as may be required to 
provide for payment of any direct or indirect liability to 
the closed credit union or the liquidating agent, which 
is not offset against a claim due from such credit union, 
pending the determination and payment of such liability 
by the member or any person liable therefore.

(b) Amount of insurance.  The amount of insurance on 
an insured account shall be determined in accordance 
with the provisions of Subpart A of this part and the 
Federal Credit Union Act.  For the purpose of determining 
insurance coverage, dividends earned in the ordinary 
course of business and posted to share accounts for any 
prior accounting or dividend period shall be deemed to 
be principal under this part.  Dividends earned or accrued 
in the ordinary course of business, but not posted to 
share accounts, may be paid at the discretion of the 
liquidating agent.  In making such determination, the 
liquidating agent will take into consideration whether 
the failure to post dividends earned or accrued was due 
to the fraud, embezzlement or accounting errors of credit 
union personnel.  The liquidating agent may require an 
accountholder to submit documentation supporting any 
claim for unposted dividends not otherwise evidenced 
in the credit union records.  However, in no event will 
dividend amounts be considered as principal for insurance 
purposes pursuant to this section if not consistent with the 
amounts paid on similar classes of shares.

(c) Multiple accounts.  In the event an insured member 
holds more than one insured account in the same capacity, 
and the aggregate amount of such accounts (including 
share draft accounts held in such capacity) exceeds the 
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amount of insurance afforded thereon, the insurance 
coverage will be prorated among the member’s interest 
in all accounts held in the same capacity.  In the case of 
individual accounts, the insurance proceeds shall be paid 
to the holder of the account, whether or not the holder is the 
beneficial owner.  In the case of accounts which are owned 
jointly, the insurance proceeds shall be paid to the owners 
jointly.  In the case of trust estates, the insurance proceeds 
shall be paid to the indicated trustee unless otherwise 
provided for in the trust instrument or under state law.  In 
the case of corporations, partnerships and unincorporated 
associations engaged in an independent activity, the 
insurance proceeds shall be paid to the indicated holder 
of the account.  Where insurance payment is in the form 
of a transferred account to another insured institution, the 
same rules shall be applied.

(d) Computing time.  In computing any period of time 
prescribed by this subpart, the provisions of § 747.12(a) 
shall apply.

§ 745.201 Processing of Insurance 
Claims.

(a) Delegations of authority.  The Agent for the 
Liquidating Agent (‘‘Liquidating Agent’’) or his or her 
designee is authorized to make initial determinations with 
respect to insurance claims pursuant to the principles set 
forth in this Part, and to act on requests for reconsideration 
of the initial determination.

(b) Initial determination.  In the event the Liquidating 
Agent determines that all or a portion of an accountholder’s 
account is uninsured, the Liquidating Agent shall so notify 
the accountholder in writing, stating the reason(s) for such 
initial determination, and shall provide the accountholder 
with a certificate of claim in liquidation in the amount 
of the uninsured account from the Board in its capacity 
as Liquidating Agent for the insured credit union to 
enable the accountholder to share in the proceeds of the 
liquidation of the credit union, if any, up to the amount of 
the uninsured account.

(c) Request for Reconsideration.  An accountholder 
may, at his or her option, request reconsideration from the 
Liquidating Agent of the initial determination within 30 
days of the date of the initial determination, or directly 
appeal the initial determination to the Board pursuant to § 
745.202 of this subpart.  The Liquidating Agent shall act 
on the request for reconsideration within 30 days from its 
receipt.

§ 745.202 Appeal.

(a) Time for filing.  Within 60 days after issuance of an 

initial determination, or of the determination on a request for 
reconsideration by the liquidating agent, the accountholder 
may appeal by filing with the Board a written request for 
appeal.  The appeal may be filed with the Secretary of the 
Board, National Credit Union Administration, 1775 Duke 
Street, Alexandria, VA 22314–3428.

(b) Content of request.  Any appeal must include:
(1) a statement of the facts on which the claim for 

insurance is based;
(2) a statement of the basis for the initial determination 

or determination on the request for reconsideration to 
which the accountholder objects and the alleged error 
in such determination, including citations to applicable 
statutes and regulations;

(3) any other evidence relied upon by the accountholder 
which was not previously provided to the Liquidating 
Agent.

(c) Procedures for review of request.
(1) Within 60 days of the date of the Board’s receipt 

of an appeal, the Board may request in writing that the 
accountholder submit additional facts and records in 
support of its request.  The account-holder shall have 45 
days from the date of issuance of such written request 
to provide such additional information.  Failure by the 
accountholder to provide additional information may, as 
determined solely by the Board, result in denial of the 
account-holder’s appeal.

(2) Within 60 days from the date of the Board’s receipt 
of an appeal, the accountholder may amend or supplement 
the request in writing.  In the event that the accountholder 
does amend or supplement the request, the provisions of 
paragraph (c)(1) of this section with respect to requests 
for additional information and responses to such requests 
shall apply with equal force to any such amendment or 
supplement to a request.

(d) Determination on appeal.
(1) Within 180 days from the date of the receipt of an 

appeal by the Board, the Board shall issue a decision 
determining the extent of the accountholder’s insurance 
pursuant to the rules of this Part.

(2) The determination by the Board on appeal shall 
be provided to the accountholder in writing, stating the 
reason(s) for the determination, and shall constitute a final 
Agency order regarding the accountholder’s claim for 
insurance.

(3) If the Board determines that the account-holder is 
entitled to the amount of insurance claimed or portion 
thereof, upon payment of such insurance the accountholder 
shall promptly surrender to the Board the certificate of 
claim in liquidation provided in connection with the initial 
determination.  In the event that the Board determines 
that the accountholder is only entitled to a portion of the 
amount of insurance claimed, upon the accountholder’s 
surrender of such certificate a new certificate of claim 
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in liquidation will be provided which reflects the revised 
amount of the uninsured account.

(4) Failure by the Board to issue a determination on 
appeal of the accountholder’s claim for insurance within 
the 180-day period provided for under this paragraph 
(d)(1) shall be deemed to be a denial of such claim for 
purposes of Section 745.203 of this subpart.

§ 745.203 Judicial Review.
(a) For purposes of seeking judicial review of actions 

taken pursuant to this subpart, only a determination on 
appeal issued by the Board pursuant to Section 745.202 of 
this subpart shall constitute a final determination regarding 
an accountholder’s claim for insurance.

(b) Failure to file an appeal with regard to an initial 
determination, or a decision rendered on a request for 
reconsideration within the applicable time periods shall 
constitute a failure by the accountholder to exhaust 
available administrative remedies and, due to such failure, 
any objections to the initial determination or request for 
reconsideration shall be deemed to be waived and such 
determination shall be deemed to have been accepted by, 
and binding upon, the accountholder.

(c) Final determination by the Board is reviewable in 
accordance with the provisions of Chapter 7, Title 5, 
United States Code, by the United States district court 
for the Federal judicial district where the credit union’s 
principal place of business is located.  Such action must be 
filed not later than 60 days after such final determination 
is ordered.



part 748 report of crime or catastrophic act § 748.0

748-1MARCH 2009

Part 748
Security Program, 

Report of Crime and 
Catastrophic Act 

and Bank Secrecy Act 
Compliance

§ 748.0 Security program.

(a) Each federally-insured credit union will develop a 
written security program within 90 days of the effective 
date of insurance.

(b) The security program will be designed to:
(1) Protect each credit union office from robberies, 

burglaries, larcenies, and embezzlement;
(2) Ensure the security and confidentiality of member 

records, protect against the anticipated threats or hazards 
to the security or integrity of such records, and protect 
against unauthorized access to or use of such records that 
could result in substantial harm or serious inconvenience 
to a member;

(3) Respond to incidents of unauthorized access to or 
use of member information that could result in substantial 
harm or serious inconvenience to a member;

(4) Assist in the identification of persons who commit or 
attempt such actions and crimes, and

(5) Prevent destruction of vital records, as defined in 12 
CFR part 749.

(c) Each Federal credit union, as part of its information 
security program, must properly dispose of any consumer 
information the Federal credit union maintains or otherwise 
possesses, as required under § 717.83 of this chapter.

§ 748.1 Filing of reports.
(a) Compliance Report.  Each federally insured credit 

union shall file with the regional director an annual 
statement certifying its compliance with the requirements 
of this part.  The statement shall be dated and signed by 
the president or other managing officer of the credit union.  
The statement is contained on the Report of Officials which 
is submitted annually by federally insured credit unions 
after the election of officials.  In the case of federally 
insured state-chartered credit unions, this statement can 
be mailed to the regional director via the state supervisory 
authority, if desired.  In any event, a copy of the statement 
shall always be sent to the appropriate state supervisory 
authority.

(b) Catastrophic Act Report.  Each federally  insured 
credit union will notify the regional director within 5 
business days of any catastrophic act that occurs at its 
office(s).  A catastrophic act is any disaster, natural or 
otherwise, resulting in physical destruction or damage to 
the credit union or causing an interruption in vital member 
services, as defined in §749.1 of this chapter, projected 
to last more than two consecutive business days.  Within 
a reasonable time after a catastrophic act occurs, the 
credit union shall ensure that a record of the incident is 
prepared and filed at its main office.  In the preparation of 
such record, the credit union should include information 
sufficient to indicate the office where the catastrophic act 

occurred; when it took place; the amount of the loss, if any; 
whether any operational or mechanical deficiency(ies) 
might have contributed to the catastrophic act; and what 
has been done or is planned to be done to correct the 
deficiency(ies).

(c) Suspicious Activity Report.  A credit union must file 
a report if it knows, suspects, or has reason to suspect that 
any crime or any suspicious transaction related to money 
laundering activity or a violation of the Bank Secrecy Act 
has occurred.  For the purposes of this paragraph (c) credit 
union means a federally insured credit union and official 
means any member of the board of directors or a volunteer 
committee.

(1)  Reportable activity.  Transaction for purposes of this 
paragraph means a deposit, withdrawal, transfer between 
accounts, exchange of currency, loan, extension of credit, 
purchase or sale of any stock, bond, share certificate, 
or other monetary instrument or investment security, or 
any other payment, transfer, or delivery by, through, or 
to a financial institution, by whatever means effected.  A 
credit union must report any known or suspected crime 
or any suspicious transaction related to money laundering 
or other illegal activity, for example, terrorism financing, 
loan fraud, or embezzlement, or a violation of the Bank 
Secrecy Act by sending a completed suspicious activity 
report (SAR) to the Financial Crimes Enforcement 
Network (FinCEN) in the following circumstances:

(i) Insider abuse involving any amount.  Whenever 
the credit union detects any known or suspected federal 
criminal violations, or pattern of criminal violations, 
committed or attempted against the credit union or 
involving a transaction or transactions conducted through 
the credit union, where the credit union believes it was 
either an actual or potential victim of a criminal violation, 
or series of criminal violations, or that the credit union 
was used to facilitate a criminal transaction, and the credit 
union has a substantial basis for identifying one of the 
credit union’s officials, employees, or agents as having 
committed or aided in the commission of the criminal 
violation, regardless of the amount involved in the 
violation;

(ii) Transactions aggregating $5,000 or more where 
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a suspect can be identified.  Whenever the credit union 
detects any known or suspected federal criminal violation, 
or pattern of criminal violations, committed or attempted 
against the credit union or involving a transaction or 
transactions conducted through the credit union, and 
involving or aggregating $5,000 or more in funds or other 
assets, where the credit union believes it was either an 
actual or potential victim of a criminal violation, or series 
of criminal violations, or that the credit union was used to 
facilitate a criminal transaction, and the credit union has a 
substantial basis for identifying  a possible suspect or group 
of suspects.  If it is determined before filing this report that 
the identified suspect or group of suspects has used an alias, 
then information regarding the true identity of the suspect 
or group of suspects, as well as alias identifiers, such as 
drivers’ licenses or social security numbers, addresses and 
telephone numbers, must be reported;

(iii) Transactions aggregating $25,000 or more 
regardless of potential suspects.  Whenever the credit 
union detects any known or suspected federal criminal 
violation, or pattern of criminal violations, committed 
or attempted against the credit union or involving a 
transaction or transactions conducted through the credit 
union, involving or aggregating $25,000 or more in funds 
or other assets, where the credit union believes it was 
either an actual or potential victim of a criminal violation, 
or series of criminal violations, or that the credit union 
was used to facilitate a criminal transaction, even though 
the credit union has no substantial basis for identifying a 
possible suspect or group of suspects; or

(iv) Transactions aggregating $5,000 or more that involve 
potential money laundering or violations of the Bank 
Secrecy Act.  Any transaction conducted or attempted by, 
at or through the credit union and involving or aggregating 
$5,000 or more in funds or other assets, if the credit union 
knows, suspects, or has reason to suspect: 

(A) The transaction involves funds derived from illegal 
activities or is intended or conducted in order to hide or 
disguise funds or assets derived from illegal activities 
(including, without limitation, the ownership, nature, 
source, location, or control of such funds or assets) as part 
of a plan to violate or evade any federal law or regulation 
or to avoid any transaction reporting requirement under 
federal law;

(B) The transaction is designed to evade any regulations 
promulgated under the Bank Secrecy Act; or 

(C) The transaction has no business or apparent lawful 
purpose or is not the sort of transaction in which the 
particular member would normally be expected to engage, 
and the credit union knows of no reasonable explanation 
for the transaction after examining the available facts, 
including the background and possible purpose of the 
transaction.

(v) Exceptions.  A credit union is not required to file a 

SAR for a robbery or burglary committed or attempted 
that is reported to appropriate law enforcement authorities, 
or for lost, missing, counterfeit, or stolen securities and 
the credit union files a report pursuant to the reporting 
requirements of 17 CFR 240.17f-1.

(2) Filing Procedures.  (i) Timing.  A credit union must 
file a SAR with FinCEN no later than 30 calendar days 
from the date the suspicious activity is initially detected, 
unless there is no identified suspect on the date of detection.  
If no suspect is identified on the date of detection, a credit 
union may use an additional 30 calendar days to identify 
a suspect before filing a SAR.  In no case may a credit 
union take more than 60 days from the date it initially 
detects a reportable transaction to file a SAR.  In situations 
involving violations requiring immediate attention, such 
as ongoing money laundering schemes, a credit union 
must immediately notify, by telephone, an appropriate law 
enforcement authority and its supervisory authority, in 
addition to filing a SAR.  

(ii) Content.  A credit union must complete, fully and 
accurately, SAR form TDF 90-22.47, Suspicious Activity 
Report (also known as NCUA Form 2362) in accordance 
with the form’s instructions and 31 CFR Part 103.18.  A 
copy of the SAR form may be obtained from the credit 
union resources section of NCUA’s website, http://
www.ncua.gov, or the regulatory section of FinCEN’s 
website, http://www.fincen.gov.  These sites include other 
useful guidance on SARs, for example, forms and filing 
instructions, Frequently Asked Questions, and the FFIEC 
Bank Secrecy Act/Anti-Money Laundering Examination 
Manual.

(iii) Compliance.  Failure to file a SAR as required by 
the form’s instructions and 31 C.F.R. Part 103.18 may 
subject the credit union, its officials, employees, and 
agents to the assessment of civil money penalties or other 
administrative actions.    

(3) Retention of Records.  A credit union must maintain 
a copy of any SAR that it files and the original or business 
record equivalent of all supporting documentation to 
the report for a period of five years from the date of the 
report.  Supporting documentation must be identified 
and maintained by the credit union as such.  Supporting 
documentation is considered a part of the filed report 
even though it should not be actually filed with the 
submitted report.  A credit union must make all supporting 
documentation available to appropriate law enforcement 
authorities and its regulatory supervisory authority upon 
request.  

(4) Notification to board of directors.  (i) Generally.  The 
management of the credit union must promptly notify its 
board of directors, or a committee designated by the board 
of directors to receive such notice, of any SAR filed.  

(ii) Suspect is a director or committee member.  If 
a credit union files a SAR and the suspect is a director 
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or member of a committee designated by the board of 
directors to receive notice of SAR filings, the credit union 
may not notify the suspect, pursuant to 31 U.S.C. 5318(g)
(2), but must notify the remaining directors, or designated 
committee members, who are not suspects.

(5) Confidentiality of reports.  SARs are confidential.  
Any credit union, including its officials, employees, and 
agents, subpoenaed or otherwise requested to disclose a 
SAR or the information in a SAR must decline to produce 
the SAR or to provide any information that would disclose 
that a SAR was prepared or filed, citing this part, applicable 
law, for example, 31 U.S.C. 5318(g), or both, and notify 
NCUA of the request.  A credit union must make the filed 
report and all supporting documentation available to 
appropriate law enforcement authorities and its regulatory 
supervisory authority upon request.

(6) Safe Harbor.  Any credit union, including its officials, 
employees, and agents, that makes a report of suspected 
or known criminal violations and suspicious activities 
to law enforcement and financial institution supervisory 
authorities, including supporting documentation, are 
protected from liability for any disclosure in the report, or 
for failure to disclose the existence of the report, or both, 
to the full extent provided by 31 U.S.C. 5318(g)(3).  This 
protection applies if the report is filed pursuant to this part 
or is filed on a voluntary basis.

§ 748.2 Procedures for monitoring 
Bank Secrecy Act (BSA) compliance.

(a) Purpose.  This Section is issued to ensure that all 
federally-insured credit unions establish and maintain 

procedures reasonably designed to assure and monitor 
compliance with the requirements of subchapter II of 
chapter 53 of Title 31, United States Code, the Financial 
Recordkeeping and Reporting of Currency and Foreign 
Transactions Act, and the implementing regulations 
promulgated thereunder by the Department of Treasury, 
31 CFR Part 103.

(b) Establishment of a BSA compliance program.
(1) Program requirement.  Each federally-insured 

credit union shall develop and provide for the continued 
administration of a program reasonably designed to assure 
and monitor compliance with the recordkeeping and 
recording requirements set forth in subchapter II of chapter 
53 of title 31, United States Code and the implementing 
regulations issued by the Department of the Treasury at 31 
CFR part 103.  The compliance program must be written, 
approved by the credit union’s board of directors, and 
reflected in the minutes of the credit union.

(2) Customer identification program.  Each federally-
insured credit union is subject to the requirements of 31 
U.S.C. 5318(l) and the implementing regulation jointly 
promulgated by the NCUA and the Department of the 
Treasury at 31 CFR 103.121, which require a customer 
identification program to be implemented as part of the 
BSA compliance program required under this section.

(c) Contents of compliance program.  Such compliance 
program shall at a minimum—

(1) Provide for a system of internal controls to assure 
ongoing compliance;

(2) Provide for independent testing for compliance to be 
conducted by credit union personnel or outside parties;

(3) Designate an individual responsible for coordinating 
and monitoring day-to-day compliance; and

(4) Provide training for appropriate personnel.
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I. Introduction

The Guidelines for Safeguarding Member Information 
(Guidelines) set forth standards pursuant to sections 501 
and 505(b), codified at 15 U.S.C. 6801 and 6805(b), of 
the Gramm-Leach-Bliley Act.  These Guidelines provide 
guidance standards for developing and implementing 
administrative, technical, and physical safeguards to 
protect the security, confidentiality, and integrity of 
member information.  These Guidelines also address 
standards with respect to the proper disposal of consumer 
information pursuant to sections 621(b) and 628 of the Fair 
Credit Reporting Act (15 U.S.C. 1681s(b) and 1681w).

A. Scope.  The Guidelines apply to member information 
maintained by or on behalf of federally-insured credit 
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unions.  Such entities are referred to in this appendix as 
‘‘the credit union.’’  These Guidelines also apply to the 
proper disposal of consumer information by such entities.

B. Definitions.  1. In general.  Except as modified in the 
Guidelines or unless the context otherwise requires, the 
terms used in these Guidelines have the same meanings as 
set forth in 12 CFR part 716.

2. For purposes of the Guidelines, the following 
definitions apply:

a. Consumer information means any record about an 
individual, whether in paper, electronic, or other form, 
that is a consumer report or is derived from a consumer 
report and that is maintained or otherwise possessed by 
or on behalf of the credit union for a business purpose.  
Consumer information also means a compilation of such 
records.  The term does not include any record that does 
not identify an individual.

b. Consumer report has the same meaning as set forth in 
the Fair Credit Reporting Act, 15 U.S.C. 1681a(d).  The 
meaning of consumer report is broad and subject to various 
definitions, conditions and exceptions in the Fair Credit 
Reporting Act.  It includes written or oral communications 
from a consumer reporting agency to a third party of 
information used or collected for use in establishing 
eligibility for credit or insurance used primarily for 
personal, family or household purposes, and eligibility for 
employment purposes.  Examples include credit reports, 
bad check lists, and tenant screening reports.

c. Member means any member of the credit union as 
defined in 12 CFR 716.3(n).

d. Member information means any records containing 
nonpublic personal information, as defined in 12 CFR 
716.3(q), about a member, whether in paper, electronic, 
or other form, that is maintained by or on behalf of the 
credit union.

e. Member information system means any method used 
to access, collect, store, use, transmit, protect, or dispose 
of member information.

f. Service provider means any person or entity that 
maintains, processes, or otherwise is permitted access 
to member information through its provision of services 
directly to the credit union.

II. Standards for Safeguarding Member 
Information

A. Information Security Program.  A comprehensive 
written information security program includes 
administrative, technical, and physical safeguards 
appropriate to the size and complexity of the credit union 
and the nature and scope of its activities.  While all parts 
of the credit union are not required to implement a uniform 
set of policies, all elements of the information security 

program must be coordinated.
B. Objectives.  A credit union’s information security 

program should be designed to: ensure the security and 
confidentiality of member information; protect against any 
anticipated threats or hazards to the security or integrity of 
such information; and protect against unauthorized access 
to or use of such information that could result in substantial 
harm or inconvenience to any member; and ensure the 
proper disposal of member information and consumer 
information.  Protecting confidentiality includes honoring 
members’ requests to opt out of disclosures to nonaffiliated 
third parties, as described in 12 CFR 716.1(a)(3).

III. Development and Implementation of Member 
Information Security Program

A. Involve the Board of Directors.  The board of directors 
or an appropriate committee of the board of each credit 
union should:

1. Approve the credit union’s written information 
security policy and program; and

2. Oversee the development, implementation, and 
maintenance of the credit union’s information security 
program, including assigning specific responsibility for its 
implementation and reviewing reports from management.

B. Assess Risk.  Each credit union should:
1. Identify reasonably foreseeable internal and external 

threats that could result in unauthorized disclosure, 
misuse, alteration, or destruction of member information 
or member information systems;

2. Assess the likelihood and potential damage of these 
threats, taking into consideration the sensitivity of member 
information; and

3. Assess the sufficiency of policies, procedures, member 
information systems, and other arrangements in place to 
control risks.

C. Manage and Control Risk.  Each credit union 
should:

1. Design its information security program to control the 
identified risks, commensurate with the sensitivity of the 
information as well as the complexity and scope of the 
credit union’s activities.  Each credit union must consider 
whether the following security measures are appropriate 
for the credit union and, if so, adopt those measures the 
credit union concludes are appropriate:

a. Access controls on member information systems, 
including controls to authenticate and permit access only to 
authorized individuals and controls to prevent employees 
from providing member information to unauthorized 
individuals who may seek to obtain this information 
through fraudulent means;

b. Access restrictions at physical locations containing 
member information, such as buildings, computer 

Appendix A
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facilities, and records storage facilities to permit access 
only to authorized individuals;

c. Encryption of electronic member information, 
including while in transit or in storage on networks or 
systems to which unauthorized individuals may have 
access;

d. Procedures designed to ensure that member information 
system modifications are consistent with the credit union’s 
information security program;

e. Dual controls procedures, segregation of duties, 
and employee background checks for employees with 
responsibilities for or access to member information;

f. Monitoring systems and procedures to detect actual 
and attempted attacks on or intrusions into member 
information systems;

g. Response programs that specify actions to be taken 
when the credit union suspects or detects that unauthorized 
individuals have gained access to member information 
systems, including appropriate reports to regulatory and 
law enforcement agencies; and

h. Measures to protect against destruction, loss, 
or damage of member information due to potential 
environmental hazards, such as fire and water damage or 
technical failures.

2. Train staff to implement the credit union’s information 
security program.

3. Regularly test the key controls, systems and procedures 
of the information security program.  The frequency and 
nature of such tests should be determined by the credit 
union’s risk assessment.  Tests should be conducted or 
reviewed by independent third parties or staff independent 
of those that develop or maintain the security programs.

4. Develop, implement, and maintain, as part of its 
information security program, appropriate measures to 
properly dispose of member information and consumer 
information in accordance with the provisions in paragraph 
III.

D. Oversee Service Provider Arrangements.  Each credit 
union should:

1. Exercise appropriate due diligence in selecting its 
service providers;

2. Require its service providers by contract to implement 
appropriate measures designed to meet the objectives of 
these guidelines; and

3. Where indicated by the credit union’s risk assessment, 
monitor its service providers to confirm that they have 
satisfied their obligations as required by paragraph D.2.  

As part of this monitoring, a credit union should review 
audits, summaries of test results, or other equivalent 
evaluations of its service providers.

E. Adjust the Program.  Each credit union should monitor, 
evaluate, and adjust, as appropriate, the information security 
program in light of any relevant changes in technology, the 
sensitivity of its member information, internal or external 
threats to information, and the credit union’s own changing 
business arrangements, such as mergers and acquisitions, 
alliances and joint ventures, outsourcing arrangements, 
and changes to member information systems.

F. Report to the Board.  Each credit union should report to 
its board or an appropriate committee of the board at least 
annually.  This report should describe the overall status of 
the information security program and the credit union’s 
compliance with these guidelines.  The report should 
discuss material matters related to its program, addressing 
issues such as: risk assessment; risk management and 
control decisions; service provider arrangements; results of 
testing; security breaches or violations and management’s 
responses; and recommendations for changes in the 
information security program.

G. Implement the Standards.
1.  Effective date.  Each credit union must implement an 

information security program pursuant to the objectives of 
these Guidelines by July 1, 2001.

2.  Two-year grandfathering of agreements with service 
providers.  Until July 1, 2003, a contract that a credit 
union has entered into with a service provider to perform 
services for it or functions on its behalf satisfies the 
provisions of paragraph III.D., even if the contract does 
not include a requirement that the servicer maintain the 
security and confidentiality of member information, as 
long as the credit union entered into the contract on or 
before March 1, 2001.

3.  Effective date for measures relating to the disposal 
of consumer information.  Each Federal credit union must 
properly dispose of consumer information in a manner 
consistent with these Guidelines by July 1, 2005.

4.  Exception for existing agreements with service 
providers relating to the disposal of consumer information.  
Notwithstanding the requirement in paragraph III.G.3., a 
Federal credit union’s existing contracts with its service 
providers with regard to any service involving the disposal 
of consumer information should implement the objectives 
of these Guidelines by July 1, 2006.

Appendix A



part 748NCUA RULES AND REGULATIONSAppendix B

MARCH 2009748-6

I. Background

This Guidance in the form of Appendix B to NCUA’s 
Security Program, Report of Crime and Catastrophic 
Act and Bank Secrecy Act Compliance regulation,29 
interprets section 501(b) of the Gramm-Leach-Bliley Act 
(‘‘GLBA’’) and describes response programs, including 
member notification procedures, that a federally insured 
credit union should develop and implement to address 
unauthorized access to or use of member information 
that could result in substantial harm or inconvenience to 
a member.  The scope of, and definitions of terms used 
in, this Guidance are identical to those of Appendix A to 
Part 748 (Appendix A).  For example, the term ‘‘member 
information’’ is the same term used in Appendix A, 
and means any record containing nonpublic personal 
information about a member, whether in paper, electronic, 
or other form, maintained by or on behalf of the credit 
union.

A. Security Guidelines

Section 501(b) of the GLBA required the NCUA to 
establish appropriate standards for credit unions subject 
to its jurisdiction that include administrative, technical, 
and physical safeguards to protect the security and 
confidentiality of member information.  Accordingly, 
the NCUA amended Part 748 of its rules to require 
credit unions to develop appropriate security programs, 
and issued Appendix A, reflecting its expectation that 
every federally insured credit union would develop an 
information security program designed to:

1. Ensure the security and confidentiality of member 
information;

2. Protect against any anticipated threats or hazards to 
the security or integrity of such information; and

3. Protect against unauthorized access to or use of 
such information that could result in substantial harm or 
inconvenience to any member.

B. Risk Assessment and Controls

1. Appendix A directs every credit union to assess the 
following risks, among others, when developing its 
information security program: 

a. Reasonably foreseeable internal and external threats 
that could result in unauthorized disclosure, misuse, 
alteration, or destruction of member information or 
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member information systems;
b. The likelihood and potential damage of threats, taking 

into consideration the sensitivity of member information; 
and

c. The sufficiency of policies, procedures, member 
information systems, and other arrangements in place to 
control risks.30

2. Following the assessment of these risks, Appendix 
A directs a credit union to design a program to address 
the identified risks.  The particular security measures 
a credit union should adopt will depend upon the risks 
presented by the complexity and scope of its business.  At 
a minimum, the credit union should consider the specific 
security measures enumerated in Appendix A,31 and adopt 
those that are appropriate for the credit union, including:

a. Access controls on member information systems, 
including controls to authenticate and permit access only to 
authorized individuals and controls to prevent employees 
from providing member information to unauthorized 
individuals who may seek to obtain this information 
through fraudulent means;

b. Background checks for employees with responsibilities 
for access to member information; and

c. Response programs that specify actions to be taken 
when the credit union suspects or detects that unauthorized 
individuals have gained access to member information 
systems, including appropriate reports to regulatory and 
law enforcement agencies.32

C. Service Providers

Appendix A advises every credit union to require its 
service providers by contract to implement appropriate 
measures designed to protect against unauthorized access 
to or use of member information that could result in 
substantial harm or inconvenience to any member.33 

29 12 CFR Part 748.

30 See 12 CFR Part 748, Appendix A, Paragraph III.B.
31 See Appendix A, paragraph III.C.
32 See Appendix A, Paragraph III.C.
33 See Appendix A, Paragraph  III.B.  and III.D.  Further, the 

NCUA notes that, in addition to contractual obligations to a 
credit union, a service provider may be required to implement its 
own comprehensive information security program in accordance 
with the Safeguards Rule promulgated by the Federal Trade 
Commission (‘‘FTC’’), 12 CFR Part 314
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Appendix B

II. Response Program

i. Millions of Americans, throughout the country, have 
been victims of identity theft.34 Identity thieves misuse 
personal information they obtain from a number of 
sources, including credit unions, to perpetrate identity 
theft.  Therefore, credit unions should take preventative 
measures to safeguard member information against such 
attempts to gain unauthorized access to the information.  
For example, credit unions should place access controls 
on member information systems and conduct background 
checks for employees who are authorized to access 
member information.35 However, every credit union 
should also develop and implement a risk-based response 
program to address incidents of unauthorized access to 
member information in member information systems that 

occur nonetheless.36 A response program should be a key 
part of a credit union’s information security program.37 
The program should be appropriate to the size and 
complexity of the credit union and the nature and scope 
of its activities.

ii. In addition, each credit union should be able to address 
incidents of unauthorized access to member information in 
member information systems maintained by its domestic 
and foreign service providers.  Therefore, consistent 
with the obligations in this Guidance that relate to these 
arrangements, and with existing guidance on this topic 
issued by the NCUA,38 a credit union’s contract with its 
service provider should require the service provider to take 
appropriate actions to address incidents of unauthorized 
access to or use of the credit union’s member information, 
including notification of the credit union as soon as 
possible of any such incident, to enable the institution to 
expeditiously implement its response program.

A. Components of a Response Program

1. At a minimum, a credit union’s response program 
should contain procedures for the following:

a. Assessing the nature and scope of an incident, and 
identifying what member information systems and types 
of member information have been accessed or misused;

b. Notifying the appropriate NCUA Regional Director, 
and, in the case of state-chartered credit unions, its 
applicable state supervisory authority, as soon as possible 
when the credit union becomes aware of an incident 
involving unauthorized access to or use of sensitive 
member information as defined below.

c. Consistent with the NCUA’s Suspicious Activity 
Report (‘‘SAR’’) regulations,39 notifying appropriate law 
enforcement authorities, in addition to filing a timely 
SAR in situations involving Federal criminal violations 
requiring immediate attention, such as when a reportable 
violation is ongoing;

d. Taking appropriate steps to contain and control the 
incident to prevent further unauthorized access to or use 
of member information, for example, by monitoring, 
freezing, or closing affected accounts, while preserving 
records and other evidence; 40 and

e. Notifying members when warranted.
2. Where an incident of unauthorized access to member 

information involves member information systems 
maintained by a credit union’s service providers, it is 
the responsibility of the credit union to notify the credit 
union’s members and regulator.  However, a credit union 
may authorize or contract with its service provider to notify 
the credit union’s members or regulators on its behalf.

34 The FTC estimates that nearly 10 million Americans 
discovered they were victims of some form of identify theft in 
2002.  See The Federal Trade Commission, Identity Theft Survey 
Report, (September 2003), available at http:// www.ftc.gov/
os/2003/09synovatereport.pdf.

35 Credit unions should also conduct background checks of 
employees to ensure that the credit union does not violate 12 
U.S.C. 1785(d), which prohibits a credit union from hiring 
an individual convicted of certain criminal offenses or who is 
subject to a prohibition order under 12 U.S.C. 1786(g).

36 Under 12 CFR Part 748, Appendix A, a credit union’s 
member information systems consists of all of the methods 
used to access, collect, store, use, transmit, protect, or dispose 
of member information, including the systems maintained by its 
service providers.  See 12 CFR Part 748, Appendix A, Paragraph 
I.C.2.d.

37 See FFIEC Information Technology Examination Hand-
book, Information Security Booklet, (December, 2002), 
available at http://www.ffiec.gov/ffiecinfobase/html_pages/it_01.
htm1#infosec, for additional guidance on preventing, detecting, 
and responding to intrusions into financial institution computer 
systems.

38 See FFIEC Information Technology Examination Hand-
book, Outsourcing Technology Services Booklet, (June 2004), 
available at http://www.ffiec.gov/ffiecinfobase/html_pages/ 
it_01.htm1#outscouring for additional guidance on managing 
outsourced relationships.

39 A credit union’s obligation to file a SAR is set out in the 
NCUA’s SAR regulations and guidance.  See 12 CFR Part 
748.1(c); NCUA Letter to Credit Unions No. 04-CU-03, 
Suspicious Activity Reports, March 2004; NCUA Regulatory 
Alert No. 04-RA-01; The Suspicious Activity Report (SAR) 
Activity Review – Trends, Tips, & Issues, Issue 6, November 
2003, February 2004.

40 See FFIEC  Information Technology Examination Handbook, 
Information Security Booklet, ( December 2002) pp. 68-74.
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III. Member Notice

i. Credit unions have an affirmative duty to protect their 
members’ information against unauthorized access or use.  
Notifying members of a security incident involving the 
unauthorized access or use of the member’s information 
in accordance with the standard set forth below is a key 
part of that duty.

ii. Timely notification of members is important to manage 
a credit union’s reputation risk.  Effective notice also may 
reduce a credit union’s legal risk, assist in maintaining 
good member relations, and enable the credit union’s 
members to take steps to protect themselves against the 
consequences of identity theft.  When member notification 
is warranted, a credit union may not forgo notifying its 
customers of an incident because the credit union believes 
that it may be potentially embarrassed or inconvenienced 
by doing so.

A. Standard for Providing Notice

When a credit union becomes aware of an incident of 
unauthorized access to sensitive member information, the 
credit union should conduct a reasonable investigation to 
promptly determine the likelihood that the information has 
been or will be misused.  If the credit union determines 
that misuse of its information about a member has 
occurred or is reasonably possible, it should notify the 
affected member as soon as possible.  Member notice 
may be delayed if an appropriate law enforcement agency 
determines that notification will interfere with a criminal 
investigation and provides the credit union with a written 
request for the delay.  However, the credit union should 
notify its members as soon as notification will no longer 
interfere with the investigation.

1. Sensitive Member Information

Under Part 748.0, a credit union must protect against 
unauthorized access to or use of member information 
that could result in substantial harm or inconvenience to 
any member.  Substantial harm or inconvenience is most 
likely to result from improper access to sensitive member 
information because this type of information is most likely 
to be misused, as in the commission of identity theft.

For purposes of this Guidance, sensitive member 
information means a member’s name, address, or telephone 
number, in conjunction with the member’s social security 
number, driver’s license number, account number, credit 
or debit card number, or a personal identification number 
or password that would permit access to the member’s 
account.  Sensitive member information also includes any 
combination of components of member information that 
would allow someone to log onto or access the member’s 

account, such as user name and password or password and 
account number.

2. Affected Members

If a credit union, based upon its investigation, can 
determine from its logs or other data precisely which 
members’  information has been improperly accessed,  it may  
limit notification to those members with regard to whom 
the credit union determines that misuse of their information 
has occurred or is reasonably possible.  However, there 
may be situations where the credit union determines that a 
group of files has been accessed improperly, but is unable 
to identify which specific member’s information has 
been accessed.  If the circumstances of the unauthorized 
access lead the credit union to determine that misuse of 
the information is reasonably possible, it should notify all 
members in the group.

B. Content of Member Notice

1. Member notice should be given in a clear and 
conspicuous manner.  The notice should describe the 
incident in general terms and the type of member 
information that was the subject of unauthorized access 
or use.  It also should generally describe what the credit 
union has done to protect the members’ information from 
further unauthorized access.  In addition, it should include 
a telephone number that members can call for further 
information and assistance.41 The notice also should 
remind members of the need to remain vigilant over the 
next twelve to twenty-four months, and to promptly report 
incidents of suspected identity theft to the credit union.  
The notice should include the following additional items, 
when appropriate:

a. A recommendation that the member review account 
statements and immediately report any suspicious activity 
to the credit union;

b. A description of fraud alerts and an explanation of 
how the member may place a fraud alert in the member’s 
consumer reports to put the member’s creditors on notice 
that the member may be a victim of fraud;

c. A recommendation that the member periodically 
obtain credit reports from each nationwide credit reporting 
agency and have information relating to fraudulent 
transactions deleted;

d. An explanation of how the member may obtain a 
credit report free of charge; and

e. Information about the availability of the FTC’s online 
guidance regarding steps a consumer can take to protect 

Appendix B

41 The credit union should, therefore, ensure that it has 
reasonable policies and procedures in place, including trained 
personnel, to respond appropriately to member inquiries and 
requests for assistance.
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expected to receive it.  For example, the credit union may 
choose to contact all members affected by telephone or by 
mail, or by electronic mail for those members for whom it 
has a valid e-mail address and who have agreed to receive 
communications electronically.

against identity theft.  The notice should encourage the 
member to report any incidents of identity theft to the FTC, 
and should provide the FTC’s Web site address and toll-
free telephone number that members may use to obtain the 
identity theft guidance and report suspected incidents of 
identity theft.42 

2. NCUA encourages credit unions to notify the 
nationwide consumer reporting agencies prior to sending 
notices to a large number of members that include contact 
information for the reporting agencies.

C. Delivery of Member Notice

Member notice should be delivered in any manner 
designed to ensure that a member can reasonably be 

Appendix B

42 Currently, the FTC Web site for the ID Theft brochure and 
the FTC Hotline phone number are http://www.ftc.gov/ idtheft 
and 1–877–IDTHEFT.  The credit union may also refer members 
to any materials developed pursuant to section 15(1)(b) of the 
FACT Act (educational materials developed by the FTC to teach 
the public how to prevent identity theft).
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Part 792
Requests for Information Under
the Freedom of Information Act
and Privacy Act, and by Subpoena; 
Security Procedures for Classified 

Information

Subpart A—The Freedom of 
Information Act 

General Purpose

§ 792.01  What is the purpose of this 
subpart?

This subpart describes the procedures you must follow 
to obtain records from NCUA under the Freedom of 
Information Act (FOIA), (5 U.S.C. 552).

Records Publicly Available

§ 792.02  What records does NCUA 
make available to the public for 
inspection and copying?

Except for records that are exempt from public 
disclosure under FOIA as amended (5 U.S.C. 552) or are 
promptly published and copies are available for purchase, 
NCUA routinely makes the following five types of records 
available for you to inspect and copy:

(a) Final opinions, including concurring and dissenting 
opinions, and orders made in the adjudication of cases;

(b) Statements of policy and interpretations which have 
been adopted by the agency but not published in the 
Federal Register;

(c) Administrative staff manuals and instructions to staff 
that affect a member of the public;

(d) Copies of all records, regardless of form or format, 
which have been released after March 31, 1997, in response 
to a FOIA request and which, because of the nature of their 
subject matter, NCUA determines have been or are likely 
to become the subject of subsequent requests; and

(e) Indices of the documents referred to in this 
paragraph.

§ 792.03  How will I know which 
records to request?

NCUA maintains current indices providing identifying 
information for the public for any matter referred to in § 
792.02, issued, adopted, or promulgated after July 4, 1967.  
The listing of material in an index is for the convenience 
of possible users and does not constitute a determination 
that all of the items listed will be disclosed.  NCUA has 
determined that publication of the indices is unnecessary 
and impractical.  You may obtain copies of indices 

by making a request to the NCUA, Office of General 
Counsel, 1775 Duke Street, Alexandria, VA 22314–2387, 
Attn: FOIA Officer or as indicated on the NCUA web 
site at www.ncua.gov.  The indices are available for 
public inspection and copying and are provided at their 
duplication cost.  The indices are:

(a) NCUA Publications List:  Manuals relating to general 
and technical information, booklets published by NCUA, 
and the Credit Union Directory.  The NCUA Publications 
list is available on the NCUA web site.

(b) Directives Control Index:  A list of statements of 
policy, NCUA Instructions, Bulletins, Letters to Credit 
Unions, and certain internal manuals.

(c) Popular FOIA Index:  Records released in response 
to a FOIA request, that NCUA determines are likely to be 
the subject of subsequent requests because of the nature of 
their subject matter.  The Popular FOIA Index is available 
on the NCUA web site.

§ 792.04  How can I obtain these 
records?

You may obtain these types of records or information in 
the following ways:

(a) You may obtain copies of the records referenced in 
§792.02 by obtaining the index referred to in §792.03 
and following the ordering instructions it contains, or by 
making a written request to NCUA, Office of General 
Counsel, 1775 Duke Street, Alexandria, Virginia 22314– 
3428, Attn: FOIA Officer or as indicated on the NCUA 
web site.

(b) If they were created by NCUA on or after November 
1, 1996, records referenced in § 792.02 are available on 
the NCUA web site, found at http://www.ncua.gov.

§ 792.05  What is the significance of 
records made available and indexed?

The records referred to in § 792.02 may be relied on, 



part 792NCUA RULES AND REGULATIONS§ 792.06

MARCH 2009792-2

used, or cited as precedent by NCUA against a party, 
provided:

(a) The materials have been indexed and either made 
available or published; or

(b) The party has actual and timely notice of the 
materials’ contents.

Records Available Upon Request

§ 792.06  Can I obtain other records?

Except with respect to records routinely made available 
under § 792.02 or published in the Federal Register, or to 
the extent that records are exempt under the FOIA, if you 
make a request for records in accordance with this subpart, 
NCUA will make such records available to you, including 
records maintained in electronic format, as long as you 
agree to pay the actual, direct costs.

§ 792.07  Where do I send my request?

(a) You must send your written request to one of NCUA’s 
Information Centers.  The Central Office and Office of 
Inspector General are designated as Information Centers 
for the NCUA.  The Freedom of Information Officer of the 
Office of General Counsel is responsible for the operation 
of the Information Center maintained at the Central Office.  
The Inspector General is responsible for the operation of 
the Inspector General Information Center.

(b) If you are seeking any NCUA record, other than 
those maintained by the Office of Inspector General, you 
should send your request to NCUA, Office of the General 
Counsel, 1775 Duke Street, Alexandria, Virginia 22314–
3428, Attn: FOIA Officer or as indicated on the NCUA 
web site at www.ncua.gov.

(c) If you are seeking a record you think may be 
maintained by the NCUA Office of Inspector General, 
then you should send your request to the Inspector 
General, NCUA, 1775 Duke Street, Alexandria, Virginia 
22314–3428.

§ 792.08  What must I include in my 
request?

Until an Information Center receives your FOIA request, 
it is not obligated to search for responsive records, meet 
time deadlines, or release any records.  A request will not 
be considered received if it does not include all of the 
items in paragraphs (a) through (c) of this section.

(a) Your request must be in writing and include the 
words “FOIA REQUEST” on both the envelope and 
request letter.  The request letter must also include your 
name, address and a telephone number where you can be 

reached during normal business hours.  If you would like 
us to respond to your FOIA request by electronic mail 
(e-mail), you should include your e-mail address.

(b) A reasonable description of the records you seek.  
A reasonable description is one that enables an NCUA 
employee, who is familiar with the subject area of the 
request, to locate the record with a reasonable amount of 
effort.

(c) A statement agreeing to pay all applicable fees or to 
pay fees up to a certain maximum amount, or requesting a 
fee reduction or waiver in accordance with § 792.27. If the 
actual fees are expected to exceed the maximum amount 
you indicate in your request, NCUA will contact you to 
see if you are willing to pay the estimated fees.  If you do 
not want to pay the estimated fees, your request will be 
closed and no bill will be sent.

(d) If other than paper copy, you must identify the form 
and format of responsive information you are requesting.

§ 792.09  What if my request does 
not meet the requirements of this 
subpart?

NCUA need not accept or process your request if it does 
not comply with the requirements of this subpart.  NCUA 
may return such a request to you with an explanation of 
the deficiency.  You may then submit a corrected request, 
which will be treated as a new request.

§ 792.10 What will NCUA do with my 
request?

(a) On receipt of any request, the Information Center 
assigns it to the appropriate processing schedule, pursuant 
to paragraph (b) of this section.  The date of receipt for 
any request, including one that is addressed incorrectly or 
is forwarded to NCUA by another agency, is the earlier 
of the date the appropriate Information Center actually 
receives the request or 10 working days after either of 
NCUA’s Information Centers receives the request.

(b) NCUA has a multi-track processing system.  Requests 
for records that are readily identifiable by the Information 
Center and have already been cleared for public release 
may qualify for fast track processing.  Requests that meet 
the requirements of § 792.18 will be processed on the 
expedited track.  All other requests will be handled under 
normal processing procedures in the order they were 
received.

(c) The Information Center will make the determination 
whether a request qualifies for fast track processing 
or expedited track processing.  You may contact the 
Information Center to learn to which track your request 
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has been assigned.  If your request has not qualified for 
fast track processing, you will have an opportunity to limit 
the scope of material requested to qualify for fast track 
processing.  Limitations of requests must be in writing.  If 
your request for expedited processing is not granted, you 
will be advised of your right to appeal.

(d) The Information Center will normally process 
requests in the order they are received in the separate 
processing tracks.  However, in NCUA’s discretion, a 
particular request may be processed out of turn.

(e) Upon a determination by the appropriate Information 
Center to comply with your initial request for records, the 
records will be made promptly available to you.  If we 
notify you of a denial of your request, we will include the 
reason for the denial.

(f) The Information Center will search for records 
responsive to your request and will generally include all 
records in existence at the time the search begins.  If we 
use a different search cut-off date, we will inform you of 
that date.

§ 792.11 What kind of records are 
exempt from public disclosure?

(a) All records of NCUA or any officer, employee, or 
agent thereof, are confidential, privileged and exempt from 
disclosure, except as otherwise provided in this subpart, if 
they are:

(1) Records specifically authorized under criteria 
established by an Executive Order to be kept secret in the 
interest of national defense or foreign policy and are in 
fact properly classified pursuant to an Executive Order.

(2) Records related solely to NCUA internal personnel 
rules and practices.  This exemption applies to internal 
rules or instructions which must be kept confidential in 
order to assure effective performance of the functions and 
activities for which NCUA is responsible and which do not 
materially affect members of the public.  This exemption 
also applies to manuals and instructions to the extent that 
release of the information would permit circumvention of 
laws or regulations.

(3) Specifically exempted from disclosure by statute, 
where the statute either makes nondisclosure mandatory 
or establishes particular criteria for withholding 
information.

(4) Records which contain trade secrets and commercial 
or financial information which relate to the business, 
personal or financial affairs of any person or organization, 
are furnished to NCUA, and are confidential or privileged.  
This exemption includes, but is not limited to, various 
types of confidential sales and cost statistics, trade secrets, 
and names of key customers and personnel.  Assurances of 
confidentiality given by staff are not binding on NCUA.

(5) Inter-agency or intra-agency memoranda or letters 
which would not be available by law to a private party 
in litigation with NCUA.  This exemption preserves the 
existing freedom of NCUA officials and employees to 
engage in full and frank written or taped communications 
with each other and with officials and employees of other 
agencies.  It includes, but is not limited to, inter-agency and 
intra-agency reports, memoranda, letters, correspondence, 
work papers, and minutes of meetings, as well as staff 
papers prepared for use within NCUA or in concert with 
other governmental agencies.

(6) Personnel, medical, and similar files (including 
financial files) pertaining to another person, the  disclosure 
of which would constitute a clearly unwarranted invasion 
of personal privacy without the subject person’s written 
consent or proof of death.  Written consent consists of a 
written statement by the subject person, authorizing the 
release of the information to you, and including either 
the subject person’s notarized signature or a declaration 
made under penalty of perjury that the statement is true 
and correct.  Proof of death consists of evidence that the 
subject of your request is deceased -- such as a death 
certificate, a newspaper obituary, or some comparable 
proof of death.  Files exempt from disclosure include, but 
are not limited to:

(i) The personnel records of the NCUA;
(ii) The personnel records voluntarily submitted by 

private parties in response to NCUA’s requests for 
proposals; and

(iii) Files containing reports, records or other material 
pertaining to individual cases in which disciplinary or 
other administrative action has been or may be taken.

(7) Records or information compiled for law enforcement 
purposes, but only to the extent that the production of such 
law enforcement records or information:

(i) Could reasonably be expected to interfere with 
enforcement proceedings;

(ii) Would deprive a person of a right to a fair trial or an 
impartial adjudication;

(iii) Could reasonably be expected to constitute an 
unwarranted invasion of personal privacy;

(iv) Could reasonably be expected to disclose the identity 
of a confidential source, including a state, local, or foreign 
agency or authority or any private institution which 
furnished information on a confidential basis, and, in the 
case of a record or information compiled by a criminal 
law enforcement authority in the course of a criminal 
investigation on or by an agency conducting a lawful 
national security intelligence investigation, information 
furnished by the confidential source;

(v) Would disclose techniques and procedures for law 
enforcement investigation or prosecutions, or would 
disclose guidelines for law enforcement investigations 
or prosecutions if such disclosure could reasonably be 
expected to risk circumvention of the law; or
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(vi) Could reasonably be expected to endanger the life 
or physical safety of any individual.  This includes, but 
is not limited to, information relating to enforcement 
proceedings upon which NCUA has acted or will act in 
the future.

(8) Contained in or related to examination, operating or 
condition reports prepared by, or on behalf of, or for the 
use of NCUA or any agency responsible for the regulation 
or supervision of financial institutions.  This includes all 
information, whether in formal or informal report form, 
the disclosure of which would harm the financial security 
of credit unions or would interfere with the relationship 
between NCUA and credit unions.

(b) We will provide any reasonably segregable portion 
of a requested record after deleting those portions that are 
exempt from disclosure under this section.

§ 792.12  How will I know what 
records NCUA has determined to be 
exempt?

As long as it is technically feasible and does not threaten 
an interest protected by the FOIA, we will:

(a) Mark the place where we redacted information from 
documents released to you and note the exemption that 
protects the information from public disclosure; or

(b) Make reasonable efforts to include with our 
response to you an estimate of the volume of information 
withheld.

§ 792.13  Can I get the records in 
different forms or formats?

NCUA will provide a copy of the record in any form or 
format requested, such as computer disk, if the record is 
readily reproducible by us in that form or format, but we 
will not provide more than one copy of any record.

§ 792.14  Who is responsible for 
responding to my request?

The Freedom of Information Officer or designee is 
responsible for making the initial determination whether 
to grant or deny a request for information submitted to 
the Central Office Information Center.  The Inspector 
General or designee is responsible for making the 
initial determination whether to grant or deny a request 
for information submitted to the Inspector General 
Information Center.  This official may refer a request to 
an NCUA employee who is familiar with the subject area 
of the request.  Other NCUA staff members may aid the 

official by providing information, advice, recommending 
a decision, or implementing a decision, but no NCUA 
employee other than an authorized official may make the 
initial determination.  Referral of a request by the official 
to an employee will not affect the time limitation imposed 
in § 792.15 unless the request involves an unusual 
circumstance as provided in § 792.16.

§ 792.15  How long will it take to 
process my request?

NCUA will respond to requests within 20 working days, 
except:

(a)(1) Where the running of such time is suspended 
while:

(i) The Information Center awaits additional information 
from the requester.  A suspension of time for this purpose 
may occur only once during the processing period; and

(ii) The Information Center clarifies with the requester 
issues regarding the payment of fees pursuant to §792.26.

(2) The Information Center’s receipt of the requester’s 
response to the request for additional information or 
clarification ends the tolling period; 

(b) In unusual circumstances, as defined in 5 U.S.C. 
552(a)(6)(B) and § 792.16, the time limit may be extended 
for:

(1) An additional 10 working days as provided by written 
notice to you, stating the reasons for the extension and the 
date on which a determination will be sent; or

(2) Such alternative time period as mutually agreed by 
you and the Information Office, when NCUA notifies you 
that the request cannot be processed in the specified time 
limit.

§ 792.16  What unusual circumstances 
can delay NCUA’s response?

(a) In unusual circumstances, the time limits for 
responding to your request (or your appeal) may be 
extended by NCUA.  If NCUA extends the time, it will 
provide you with written notice setting forth the reasons 
for such extension and the date on which a determination 
is expected to be dispatched.  Our notice will not specify 
a date that would result in an extension for more than 
10 working days, except as set forth in paragraph (c) of 
this section.  The unusual circumstances that can delay 
NCUA’s response to your request are:

(1) The need to search for, and collect the requested 
records from field facilities or other establishments that 
are separate from the office processing the request;

(2) The need to search for, collect, and appropriately 
examine a voluminous amount of separate and distinct 
records which are demanded in a single request; or
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(3) The need for consultation, which will be conducted 
with all practicable speed, with another agency having 
substantial interest in the determination of the request 
or among two or more components of NCUA having a 
substantial interest in the subject matter.

(b) If you, or you and a group of others acting in concert, 
submit multiple requests that NCUA believes actually 
constitute a single request, which would otherwise satisfy 
the unusual circumstances criteria specified in this section, 
and the requests involve related matters, then NCUA may 
aggregate those requests and the provisions of § 792.15(b) 
will apply.

(c) If NCUA sends you an extension notice, it will also 
advise you that you can either limit the scope of your 
request so that it can be processed within the statutory time 
limit or agree to an alternative time frame for processing 
your request.

§ 792.17  What can I do if the time 
limit passes and I still have not 
received a response?

If NCUA does not comply with the time limits under 
§792.15, or as extended under §792.16, you do not have to 
pay search fees; requesters qualifying for free search fees 
will not have to pay duplication fees.  You also can file 
suit against NCUA because you will be deemed to have 
exhausted your administrative remedies if NCUA fails to 
comply with the time limit provisions of this subpart.  If 
NCUA can show that exceptional circumstances exist and 
that it is exercising due diligence in responding to your 
request, the court may retain jurisdiction and allow NCUA 
to complete its review of the records.  In determining 
whether exceptional circumstances exist, the court may 
consider your refusal to modify the scope of your request 
or arrange an alternative time frame for processing after 
being given the opportunity to do so by NCUA, when it 
notifies you of the existence of unusual circumstances as 
set forth in §792.16..

Expedited Processing

§ 792.18  What if my request is urgent 
and I cannot wait for the records?

You may request expedited processing of your request if 
you can show a compelling need for the records.  In cases 
where your request for expedited processing is granted or 
if NCUA has determined to expedite the response, it will 
be processed as soon as practicable.

(a) To demonstrate a compelling need for expedited 

processing, you must provide a certified statement.  The 
statement, certified by you to be true and correct to the best 
of your knowledge and belief, must demonstrate that:

(1) The failure to obtain the records on an expedited 
basis could reasonably be expected to pose an imminent 
threat to the life or physical safety of an individual; or 

(2) The requester is a representative of the news media, 
as defined in § 792.20, and there is urgency to inform the 
public concerning actual or alleged NCUA activity.

(b) In response to a request for expedited processing, the 
Information Center will notify you of the determination 
within ten working days of receipt of the request.  
If the Information Center denies your request for 
expedited processing, you may file an appeal pursuant 
to the procedures set forth in § 792.28, and NCUA will 
expeditiously respond to the appeal.

(c) The Information Center will normally process 
requests in the order they are received in the separate 
processing tracks.  However, in NCUA’s discretion, a 
particular request may be processed out of turn.

Fees

§ 792.19  How does NCUA calculate 
the fees for processing my request?

We will charge you our allowable direct costs, unless they 
are less than the cost of billing you.  Direct costs means 
those expenditures that NCUA actually incurs in searching 
for, duplicating and reviewing documents to respond to 
a FOIA request.  Search means all time spent looking 
for material that is responsive to a request, including 
page-by-page or line-by-line identification of material 
within documents.  Searches may be done manually or 
by computer.  Search does not include modification of 
an existing program or system that would significantly 
interfere with the operation of an automated information 
system.  Review means examining documents to determine 
whether any portion should be withheld and preparing 
documents for disclosure.  Fees are subject to change as 
costs increase.  The current rate schedule is available on 
our web site at http:// www.ncua.gov.  We may contract 
with the private sector to locate, reproduce or disseminate 
records.  NCUA will not contract out responsibilities that 
FOIA requires it to discharge, such as determining the 
applicability of an exemption, or determining whether to 
waive or reduce fees.  The following labor and duplication 
rate calculations apply:

(a) NCUA will charge fees at the following rates for 
manual searches for and review of records:

(1) If search/review is done by clerical staff, the hourly 
rate for CU–5, plus 16% of that rate to cover benefits;

(2) If search/review is done by professional staff, the 
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hourly rate for CU–13, plus 16% of that rate to cover 
benefits.

(b) NCUA will charge fees at the hourly rate for CU–13, 
plus 16% of that rate to cover benefits, plus the hourly 
cost of operating the computer for computer searches for 
records.

(c) NCUA will charge the following duplication fees:
(1) The per-page fee for paper copy reproduction of a 

document is $.10;
(2) The fee for documents generated by computer is 

the hourly fee for the computer operator, plus the cost of 
materials (computer paper, tapes, labels, etc.);

(3) If any other method of duplication is used, NCUA 
will charge the actual direct cost of duplication.

§ 792.20  What are the charges for 
each fee category?

The fee category definitions are:
(a) Commercial use request means a request from or on 

behalf of one who seeks information for a use or purpose 
that furthers the commercial, trade, or profit interests of 

Complying with requests for special services is entirely 
at the discretion of NCUA.  NCUA will recover the full 
costs of providing such services to the extent it elects to 
provide them.

§ 792.23  Can I avoid charges by 
sending multiple, small requests?

You may not file multiple requests, each seeking portions 
of a document or similar documents, solely to avoid 
payment of fees.  If this is done, NCUA may aggregate 
any such requests and charge you accordingly.

the requester or the person on whose behalf the request 
is made.

(b) Educational institution means a preschool, an 
elementary or secondary school, an institution of 
undergraduate higher education, an institution of graduate 
higher education, an institution of professional education, 
and an institution of vocational education operating a 
program or programs of scholarly research.

(c) Noncommercial scientific institution means an 
institution that is not operated for a ‘‘commercial’’ purpose 
as that term is used in paragraph (a) of this section and is 
operated solely for the purpose of conducting scientific 
research, the results of which are not intended to promote 
any particular product or industry.

(d) Representative of the news media means any person 
actively gathering news for an entity that is organized 
and operated to publish or broadcast news to the public.  
Included within the meaning of public is the credit union 
community.  The term news means information that is 
about current events or that would be of current interest 
to the public.

You may consult the following chart to find the fees 
applicable to your request: 

§ 792.21  Will NCUA provide a fee 
estimate?

NCUA will notify you of the estimated amount if fees are 
likely to exceed $25, unless you have indicated in advance 
a willingness to pay fees as high as those anticipated.  
You will then have the opportunity to confer with NCUA 
personnel to reformulate the request to meet your needs at 
a lower cost.

§ 792.22   What will NCUA charge for 
other services?

If your fee category is				    You’ll receive			          And you’ll be charged

Commercial use					     0 hours free search				    search time
						      0 hours free review				    review time
						      0 free pages				    duplication

Educational institution, noncommercial, 		  Unlimited free search hours			 
scientific institution, news media			   Unlimited free review hours			   duplication		

						      100 free pages

All others					     2 hours free search				    search time
						      Unlimited free review hours			   duplication
						      100 free pages
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§ 792.24  Can NCUA charge me 
interest if I fail to pay my bill?

NCUA can assess interest charges on an unpaid bill 
starting on the 31st day following the date of the bill.  If 
you fail to pay your bill within 30 days, interest will be 
at the rate prescribed in 31 U.S.C. 3717, and will accrue 
from the date of the billing.

§ 792.25  Will NCUA charge me if 
the records are not found or are 
determined to be exempt? 

NCUA may assess fees for time spent searching and 
reviewing, even if it fails to locate the records or if records 
located are determined to be exempt from disclosure.

§ 792.26  Will I be asked to pay fees in 
advance?

NCUA will require you to give an assurance of payment 
or an advance payment only when:

(a) NCUA estimates or determines that allowable 
charges that you may be required to pay are likely to 
exceed $250.  NCUA will notify you of the likely cost 
and obtain satisfactory assurance of full payment where 
you have a history of prompt payment of FOIA fees, or 
require an advance payment of an amount up to the full 
estimated charges in the case where you have no history 
of payment; or

(b) You have previously failed to pay a fee charged in 
a timely fashion.  NCUA may require you to pay the full 
amount owed, plus any applicable interest, or demonstrate 
that you have, in fact, paid the fee, and to make an advance 
payment of the full amount of the estimated fee before we 
begin to process a new request or a pending request from 
you.

(c) If you are required to make an advance payment of 
fees, then the administrative time limits prescribed in § 
792.16 will begin only after NCUA has received the fee 
payments described.

Fee Waiver or Reduction
 
§ 792.27  Can fees be reduced or 
waived?

You may request that NCUA waive or reduce fees if 
disclosure of the information you request is in the public 
interest because it is likely to contribute significantly to 

public understanding of the operations or activities of 
the government, and is not primarily in your commercial 
interest.

(a) NCUA will make a determination of whether the 
public interest requirement above is met based on the 
following factors:

(1) Whether the subject of the requested records concerns 
identifiable operations or activities of the government, 
with a connection that is direct and clear;

(2) Whether the disclosable portions of the requested 
records are meaningfully informative about government 
operations and activities in order to be likely to contribute 
to an understanding of government operations or activities.  
Information already in the public domain, either in a 
duplicate or substantially identical form where nothing 
new would be added to the public’s understanding, would 
not be meaningfully informative;

(3) Whether disclosure of the requested information will 
contribute to public understanding, meaning a reasonably 
broad audience of persons interested in the subject, as 
opposed to the individual understanding of the requester.  
A requester’s expertise in the subject area and ability and 
intention to effectively convey information to the public 
will be considered.  Representatives of the news media are 
presumed to satisfy this consideration; and

(4) Whether the disclosure is likely to contribute 
significantly to public understanding of government 
operations or activities.  The level of public understanding 
before disclosure must be enhanced by the disclosure to a 
significant extent. 

(b) If the public interest requirement is met, NCUA 
will make a determination on the commercial interest 
requirement based upon the following factors:

(1) Whether you have a commercial interest that would 
be furthered by the requested disclosure; and if so 

(2) Whether the magnitude of your commercial interest is 
sufficiently large in comparison with the public interest in 
disclosure, that disclosure is primarily in your commercial 
interest.

(c) If the required public interest exists and your 
commercial interest is not primary in comparison, NCUA 
will waive or reduce fees.

(d) If you are not satisfied with our determination on your 
fee waiver or reduction request, you may submit an appeal 
to the General Counsel in accordance with § 792.28.

Appeals

§ 792.28  What if I am not satisfied 
with the response I receive?

If you are not satisfied with NCUA’s response to your 
request, you can file an administrative appeal.  Your 
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appeal must be in writing and must be filed within 30 
days from receipt of the initial determination (in cases of 
denials of an entire request, or denial of a request for fee 
waiver or reduction), or from receipt of any records being 
made available pursuant to the initial determination (in 
cases of partial denials).  In its response to your initial 
request, the Freedom of Information Act Officer or the 
Inspector General (or designee), will notify you that you 
may appeal any adverse determination to the Office of 
General Counsel.  The General Counsel, or designee, as 
set forth in this paragraph, will:

(a) Make a determination with respect to any appeal 
within 20 working days after the receipt of such appeal.  
If, on appeal, the denial of the request for records is, in 
whole or in part, upheld, the Office of General Counsel 
will notify you of the provisions for judicial review of that 
determination under FOIA.  Where you do not address 
your appeal to the General Counsel, the time limitations 
stated above will be computed from the date of receipt of 
the appeal by the General Counsel.

(b) The General Counsel is the official responsible for 
determining all appeals from initial determinations.  In 
case of this person’s absence, the appropriate officer acting 
in the General Counsel’s stead will make the appellate 
determination, unless such officer was responsible for the 
initial determination, in which case the Vice-Chairman of 
the NCUA Board will make the appellate determination.

(c) Address your appeal to NCUA, Office of General 
Counsel – FOIA APPEAL, 1775 Duke Street, Alexandria, 
VA  22314-3428.  The words “FOIA APPEAL” should 
appear on the envelope and in the letter.  Failure to address 
an appeal properly may delay commencement of the time 
limitation stated in paragraph (a) of this section, to take 
account of the time reasonably required to forward the 
appeal to the Office of General Counsel.

§ 792.29  If I send NCUA confidential 
commercial information, can it be 
disclosed under FOIA?

(a) If you submit confidential commercial information to 
NCUA, it may be disclosed in response to a FOIA request 
in accordance with this section.

(b) For purposes of this section:
(1) Confidential commercial information means 

commercial or financial information provided to NCUA 
by a submitter that arguably is protected from disclosure 
under § 792.11(a)(4) because disclosure could reasonably 
be expected to cause substantial competitive harm.

(2) Submitter means any person or entity who provides 
business information, directly or indirectly, to NCUA.

(c) Submitters of business information must use good 
faith efforts to designate, by appropriate markings, either 

at the time of submission or at a reasonable time thereafter, 
those portions of their submissions deemed to be protected 
from disclosure under § 792.11(a)(4).  Such a designation 
shall expire ten years after the date of submission.

(d) We will provide a submitter with written notice of 
a FOIA request or administrative appeal encompassing 
designated business information when:

(1) The information has been designated in good faith 
by the submitter as confidential commercial information 
deemed protected from disclosure under § 792.11(a)(4); 
or

(2) NCUA has reason to believe that the information 
may be protected from disclosure under § 792.11(a)(4).

(e) A copy of the notice to the submitter will also be 
provided to the FOIA requester.

(f) Through the notice described in paragraph (d) of 
this section, NCUA will afford the submitter a reasonable 
period of time within which to provide a detailed written 
statement of any objection to disclosure.  The statement 
must describe why the information is confidential 
commercial information and why it should not be 
disclosed.

(g) Whenever we decide that we must disclose 
confidential commercial information over the objection 
of the submitter, we will send both the submitter and the 
FOIA requester, within a reasonable number of days prior 
to the specified disclosure date, a written notice which will 
include:

(1) A statement of the reasons for which the submitter’s 
disclosure objection was not sustained; and

(2) A description of the information to be disclosed; and
(3) A specified disclosure date.
(h) If a requester brings suit to compel disclosure of 

confidential commercial information, we will promptly 
notify the submitter.

(i) The notice requirements of paragraph (d) of this 
section do not apply if:

(1) We determine that the information should not be 
disclosed;

(2) The information has been lawfully published or has 
been officially made available to the public;

(3) Disclosure of the information is required by law; or
(4) The designation made by the submitter in accordance 

with paragraph (c) of this section appears obviously 
frivolous; except that in such case, NCUA will provide the 
submitter with written notice of any final administrative 
decision to disclose the information within a reasonable 
number of days prior to the specified disclosure date.

Release of Exempt Information

§ 792.30  Is there a prohibition against 
disclosure of exempt records?



part 792
request for information under the freedom of

information act and privacy act, and by subpoena § 792.31

792-9MARCH 2009

Except those authorized officials listed in § 792.14, or 
as provided in §§ 792.31–792.32, and subpart C of this 
part, no officer, employee, or agent of NCUA or of any 
federally-insured credit union shall disclose or permit 
the disclosure of any exempt records of NCUA to any 
person other than those NCUA or credit union officers, 
employees, or agents properly entitled to such information 
for the performance of their official duties.

§ 792.31  Can exempt records be 
disclosed to credit unions, financial 
institutions and state or federal 
agencies?

The NCUA Board, in its sole discretion, or any person 
designated by it in writing, may make available to certain 
governmental agencies and insured financial institutions 
copies of reports of examination and other documents, 
papers or information for their use, when necessary, in 
the performance of their official duties or functions.  All 
reports, documents and papers made available pursuant to 
this paragraph shall remain the property of NCUA.  No 
person, agency or employee shall disclose the reports 
or exempt records without NCUA’s express written 
authorization.

§ 792.32  Can exempt records be 
disclosed to investigatory agencies?

The NCUA Board, or any person designated by it in 
writing, in its discretion and in appropriate circumstances, 
may disclose to proper federal or state authorities copies 
of exempt records pertaining to irregularities discovered 
in credit unions which may constitute either unsafe or 
unsound practices or violations of federal or state, civil or 
criminal law.

Subpart B—Reserved

Subpart C—Production of Nonpublic 
Records and Testimony of NCUA 
Employees in Legal Proceedings

§ 792.40  What does this subpart 
prohibit?

This subpart prohibits the release of nonpublic records 
or the appearance of an NCUA employee to testify in 

legal proceedings except as provided in this subpart.  Any 
person possessing nonpublic records may release them or 
permit their disclosure only as provided in this subpart.

(a) Duty of NCUA employees.  (1) If an NCUA employee 
is served with a subpoena requiring him or her to appear as 
a witness or produce records, the employee must promptly 
notify the Office of General Counsel.  The General Counsel 
has the authority to instruct NCUA employees to refuse 
appearing as a witness or to withhold nonpublic records.  
The General Counsel may let an NCUA employee provide 
testimony, including expert or opinion testimony, if the 
General Counsel determines that the need for the testimony 
clearly outweighs contrary considerations.

(2) If a court or other appropriate authority orders or 
demands expert or opinion testimony or testimony beyond 
authorized subjects contrary to the General Counsel’s 
instructions, an NCUA employee must immediately 
notify the General Counsel of the order and respectfully 
decline to comply.  An NCUA employee must decline to 
answer questions on the grounds that this subpart forbids 
such disclosure and should produce a copy of this subpart, 
request an opportunity to consult with the Office of General 
Counsel, and explain that providing such testimony 
without approval may expose him or her to disciplinary or 
other adverse action.

(b) Duty of persons who are not NCUA employees.
(1) If you are not an NCUA employee but have custody 

of nonpublic records and are served with a subpoena 
requiring you to appear as a witness or produce records, 
you must promptly notify the NCUA about the subpoena.  
Also, you must notify the issuing court or authority and the 
person or entity for whom the subpoena was issued of the 
contents of this subpart.  Notice to the NCUA is made by 
sending a copy of the subpoena to the General Counsel of 
the NCUA, Office of General Counsel, 1775 Duke Street, 
Alexandria, Virginia 22314–3428.  After receiving notice, 
the NCUA may advise the issuing court or authority and 
the person or entity for whom the subpoena was issued 
that this subpart applies and, in addition, may intervene, 
attempt to have the subpoena quashed or withdrawn, or 
register appropriate objections.

(2) After notifying the Office of General Counsel, you 
should respond to a subpoena by appearing at the time 
and place stated in the subpoena.  Unless authorized by 
the General Counsel, you should decline to produce any 
records or give any testimony, basing your refusal on 
this subpart.  If the issuing court or authority orders the 
disclosure of records or orders you to testify, you should 
continue to decline to produce records or testify and should 
advise the Office of General Counsel.

(c) Penalties.  Anyone who discloses nonpublic records 
or gives testimony related to those records, except as 
expressly authorized by the NCUA or as ordered by a 
federal court after NCUA has had the opportunity to be 
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heard, may face the penalties provided in 18 U.S.C. 641 
and other applicable laws.  Also, former NCUA employees, 
in addition to the prohibition contained in this subpart, are 
subject to the restrictions and penalties of 18 U.S.C. 207.

§ 792.41  When does this subpart 
apply?

This subpart applies if you want to obtain non-public 
records or testimony of an NCUA employee for legal 
proceedings.  It doesn’t apply to the release of records 
under the Freedom of Information Act (FOIA), 5 U.S.C. 
552, or the Privacy Act, 5 U.S.C. 552a, or the release of 
records to federal or state investigatory agencies under § 
792.32.

§ 792.42  How do I request nonpublic 
records or testimony?

(a) To request nonpublic records or the testimony of an 
NCUA employee, you must submit a written request to the 
General Counsel of the NCUA.  If you serve a subpoena 
on the NCUA or an NCUA employee before submitting 
a written request and receiving a final determination, the 
NCUA will oppose the subpoena on the grounds that you 
failed to follow the requirements of this subpart.  You may 
serve a subpoena as long as it is accompanied by a written 
request that complies with this subpart.

(b) To request nonpublic records that are part of the 
records of the Office of the Inspector General or the 
testimony of an NCUA employee on matters within the 
knowledge of the NCUA employee as a result of his or her 
employment with the Office of the Inspector General, you 
must submit a written request to the Office of the Inspector 
General.  Your request will be handled in accordance with 
the provisions of this subpart except that the Inspector 
General will be responsible for those determinations that 
would otherwise be made by the General Counsel.

§ 792.43  What must my written 
request contain?

Your written request for records or testimony must 
include:

(a) The caption of the legal proceeding, docket number, 
and name of the court or other authority involved.

(b) A copy of the complaint or equivalent document 
setting forth the assertions in the case and any other 
pleading or document necessary to show relevance.

(c) A list of categories of records sought, a detailed 
description of how the information sought is relevant to the 

issues in the legal proceeding, and a specific description of 
the substance of the testimony or records sought.

(d) A statement as to how the need for the information 
outweighs the need to maintain the confidentiality of the 
information and outweighs the burden on the NCUA to 
produce the records or provide testimony.

(e) A statement indicating that the information sought is 
not available from another source, such as a credit union’s 
own books and records, other persons or entities, or the 
testimony of someone other than an NCUA employee, for 
example, retained experts.

(f) A description of all prior decisions, orders, or pending 
motions in the case that bear upon the relevance of the 
records or testimony you want.

(g) The name, address, and telephone number of counsel 
to each party in the case.

(h) An estimate of the amount of time you anticipate that 
you and other parties will need with each NCUA employee 
for interviews, depositions, or testifying.

§ 792.44  When should I make a 
request?

You should submit your request at least 45 days before 
the date that you need the records or testimony.  If you 
want to have your request processed in less time, you must 
explain why you couldn’t submit the request earlier and 
why you need expedited processing.  If you are requesting 
the testimony of an NCUA employee, the NCUA expects 
you to anticipate your need for the testimony in sufficient 
time to obtain it by a deposition.  The General Counsel may 
deny a request for testimony at a legal proceeding unless 
you explain why you could not use deposition testimony.  
The General Counsel will determine the location of a 
deposition taking into consideration the NCUA’s interest 
in minimizing the disruption for an NCUA employee’s 
work schedule and the costs and convenience of other 
persons attending the deposition.

§ 792.45  Where do I send my request?

You must send your request or subpoena for records or 
testimony to the attention of the General Counsel for the 
NCUA, Office of General Counsel, 1775 Duke Street, 
Alexandria, Virginia 22314–3428.  You must send your 
request or subpoena for records or testimony from the 
Office of the Inspector General to the attention of the 
NCUA Inspector General, 1775 Duke Street, Alexandria, 
Virginia 22314–3428.

§ 792.46  What will the NCUA do with 
my request?
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(a) Factors the NCUA will consider.  The NCUA 
may consider various factors in reviewing a request for 
nonpublic records or testimony of NCUA employees, 
including: 

(1) Whether disclosure would assist or hinder the NCUA 
in performing its statutory duties or use NCUA resources 
unreasonably, including whether responding to the request 
will interfere with NCUA employees’ ability to do their 
work.

(2) Whether disclosure is necessary to prevent the 
perpetration of a fraud or other injustice in the matter or 
if you can get the records or testimony you want from 
sources other than the NCUA.

(3) Whether the request is unduly burdensome.
(4) Whether disclosure would violate a statute, executive 

order, or regulation, for example, the Privacy Act, 5 U.S.C. 
552a.

(5) Whether disclosure would reveal confidential, 
sensitive or privileged information, trade secrets or similar, 
confidential commercial or financial information, or would 
otherwise be inappropriate for release and, if so, whether a 
confidentiality agreement or protective order as provided 
in § 792.48(a) can adequately limit the disclosure.

(6) Whether the disclosure would interfere with law 
enforcement proceedings, compromise constitutional 
rights, or hamper NCUA research or investigatory 
activities.

(7) Whether the disclosure could result in NCUA 
appearing to favor one litigant over another.

(8) Any other factors the NCUA determines to be 
relevant to the interests of the NCUA.

(b) Review of your request.  The NCUA will process 
your request in the order it is received.  The NCUA will 
try to respond to your request within 45 days, but this may 
vary depending on the scope of your request.

(c) Final determination.  The General Counsel makes the 
final determination on requests for non-public records or 
NCUA employee testimony.  All final determinations are 
in the sole discretion of the General Counsel.  The General 
Counsel will notify you and the court or other authority 
of the final determination of your request.  In considering 
your request, the General Counsel may contact you to 
inform you of the requirements of this subpart, ask that 
the request or subpoena be modified or withdrawn, or may 
try to resolve the request or subpoena informally without 
issuing a final determination.  You may seek judicial 
review of the final determination under the Administrative 
Procedure Act. 5 U.S.C. 702.

§ 792.47  If my request is granted, 
what fees apply?

(a) Generally.  You must pay any fees associated with 
complying with your request, including copying fees 

for records and witness fees for testimony.  The General 
Counsel may condition the production of records or 
appearance for testimony upon advance payment of a 
reasonable estimate of the fees.

(b) Fees for records.  You must pay all fees for searching, 
reviewing and duplicating records produced in response to 
your request.  The fees will be the same as those charged 
by the NCUA under its Freedom of Information Act 
regulations, § 792.19.

(c) Witness fees.  You must pay the fees, expenses, and 
allowances prescribed by the court’s rules for attendance 
by a witness.  If no such fees are prescribed, the local 
federal district court rule concerning witness fees, for 
the federal district court closest to where the witness 
appears, will apply.  For testimony by current NCUA 
employees, you must pay witness fees, allowances, and 
expenses to the General Counsel by check made payable 
to the “National Credit Union Administration” within 30 
days from receipt of NCUA’s billing statement.  For the 
testimony of a former NCUA employee, you must pay 
witness fees, allowances, and expenses directly to the 
former employee, in accordance with 28 U.S.C. 1821 or 
other applicable statutes.

(d) Certification of records.  The NCUA may authenticate 
or certify records to facilitate their use as evidence.  If you 
require authenticated records, you must request certified 
copies at least 45 days before the date they will be needed.  
The request should be sent to the General Counsel.  You 
will be charged a certification fee of $5.00 per document.

(e) Waiver of fees.  A waiver or reduction of any fees in 
connection with the testimony, production, or certification 
or authentication of records may be granted in the 
discretion of the General Counsel.  Waivers will not be 
granted routinely.  If you request a waiver, your request 
for records or testimony must state the reasons why a 
waiver should be granted.

§ 792.48  If my request is granted, 
what restrictions apply?

(a) Records.  The General Counsel may impose conditions 
or restrictions on the release of nonpublic records, 
including a requirement that you obtain a protective order 
or execute a confidentiality agreement with the other 
parties in the legal proceeding that limits access to and 
any further disclosure of the nonpublic records.  The 
terms of a confidentiality agreement or protective order 
must be acceptable to the General Counsel.  In cases 
where protective orders or confidentiality agreements 
have already been executed, the NCUA may condition 
the release of nonpublic records on an amendment to the 
existing protective order or confidentiality agreement.

(b) Testimony.  The General Counsel may impose 
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conditions or restrictions on the testimony of NCUA 
employees, including, for example, limiting the areas of 
testimony or requiring you and the other parties to the legal 
proceeding to agree that the transcript of the testimony will 
be kept under seal or will only be used or made available 
in the particular legal proceeding for which you requested 
the testimony.  The General Counsel may also require you 
to provide a copy of the transcript of the testimony to the 
NCUA at your expense.

§ 792.49  Definitions.

Legal proceedings means any matter before any federal, 
state or foreign administrative or judicial authority, 
including courts, agencies, commissions, boards or other 
tribunals, involving such proceedings as lawsuits, licensing 
matters, hearings, trials, discovery, investigations, 
mediation or arbitration.  When the NCUA is a party to a 
legal proceeding, it will be subject to the applicable rules 
of civil procedure governing production of documents 
and witnesses, however, this subpart will still apply to the 
testimony of former NCUA employees.

NCUA employee means current and former officials, 
members of the Board, officers, directors, employees 
and agents of the National Credit Union Administration, 
including contract employees and consultants and their 
employees.  This definition does not include persons who 
are no longer employed by the NCUA and are retained or 
hired as expert witnesses or agree to testify about general 
matters, matters available to the public, or matters with 
which they had no specific involvement or responsibility 
during their employment.

Nonpublic records means any NCUA records that 
are exempt from disclosure under § 792.11, the NCUA 
regulations implementing the provisions of the Freedom of 
Information Act.  For example, this means records created 
in connection with NCUA’s examination and supervision 
of insured credit unions, including examination reports, 
internal memoranda, and correspondence, and, also, 
records created in connection with NCUA’s enforcement 
and investigatory responsibilities.

Subpoena means any order, subpoena for records or 
other tangible things or for testimony, summons, notice or 
legal process issued in a legal proceeding.

Testimony means any written or oral statements made 
by an individual in connection with a legal proceeding 
including personal appearances in court or at depositions, 
interviews in person or by telephone, responses to written 
interrogatories or other written statements such as reports, 
declarations, affidavits, or certifications or any response 
involving more than the delivery of records.

Subpart D—Security Procedures for 

Classified Information

§ 792.50  Program.

(a) The NCUA’s Chief Financial Officer is designated as 
the person responsible for implementation and oversight 
of NCUA’s program for maintaining the security of 
confidential information regarding national defense and 
foreign relations.  The Chief Financial Officer receives 
questions, suggestions and complaints regarding all 
elements of this program.  The Chief Financial Officer is 
solely responsible for changes to the program and assures 
that the program is consistent with legal requirements.

(b) The Chief Financial Officer is the Agency’s official 
contact for declassification requests regardless of the point 
of origin of such requests.

§ 792.51  Procedures.

(a) Mandatory review.  All declassification requests made 
by a member of the public, by a government employee 
or by an agency shall be handled by the Chief Financial 
Officer or the Chief Financial Officer’s designee.  Under 
no circumstances shall the Chief Financial Officer refuse 
to confirm the existence or nonexistence of a document 
under the Freedom of Information Act or the mandatory 
review provisions of other applicable law, unless the fact 
of its existence or nonexistence would itself be classifiable 
under applicable law.  Although NCUA has no authority to 
classify or declassify information, it occasionally handles 
information classified by another agency.  The Chief 
Financial Officer shall refer all declassification requests to 
the agency that originally classified the information.  The 
Chief Financial Officer or the Chief Financial Officer’s 
designee shall notify the requesting person or agency that 
the request has been referred to the originating agency and 
that all further inquiries and appeals must be made directly 
to the other agency.

(b) Handling and safeguarding national security 
information.  All information classified “Top Secret,” 
“Secret,” and “Confidential” shall be delivered to the 
Chief Financial Officer or the Chief Financial Officer’s 
designee immediately upon receipt.  The Chief Financial 
Officer shall advise those who may come into possession 
of such information of the name of the current designee.  
If the Chief Financial Officer is unavailable, the designee 
shall lock the documents, unopened, in the combination 
safe located in the Office of the Chief Financial Officer.  If 
the Chief Financial Officer or the Chief Financial Officer’s 
designee is unavailable to receive such documents, the 
documents shall be delivered to the Director of the Office 
of Human Resources, who shall lock them, unopened, in 
the combination safe in the Officeof Human Resources.  
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Under no circumstances shall classified materials that 
cannot be delivered to the Chief Financial Officer be 
stored other than in the two designated safes.

(c) Storage.  All classified documents shall be stored 
in the combination safe located in the Chief Financial 
Officer’s Office, except as provided in paragraph (b) of 
this Section.  The combination shall be known only to the 
Chief Financial Officer and the Chief Financial Officer’s 
designee holding the proper security clearance.

(d) Employee Education.  The Chief Financial Officer 
shall send a memo to every NCUA employee who (1) has a 
security clearance and (2) may handle classified materials.  
This memo shall describe NCUA procedures for handling, 
reproducing and storing classified documents.  The Chief 
Financial Officer shall require each such employee to 
review Executive Order 12356.

(e) Agency Terminology.  The National Credit Union 
Administration’s Central Office shall use the terms “Top 
Secret,” “Secret” or “Confidential” only in relation to 
materials classified for national security purposes.

Subpart E—The Privacy Act

§ 792.52  Scope.

This subpart governs requests made of NCUA under the 
Privacy Act (5 U.S.C. § 552a).  The regulation applies to 
all records maintained by NCUA which contain personal 
information about an individual and some means of 
identifying the individual, and which are contained 
in a system of records from which information may be 
retrieved by use of an identifying particular; sets forth 
procedures whereby individuals may seek and gain access 
to records concerning themselves and request amendments 
of those records; and sets forth requirements applicable 
to NCUA employees’ maintaining, collecting, using, or 
disseminating such records.

§ 792.53  Definitions.

For purposes of this subpart:
(a) Individual means a citizen of the United States or an 

alien lawfully admitted for permanent residence.
(b) Maintain includes maintain, collect, use, or 

disseminate.
(c) Record means any item, collection, or grouping of 

information about an individual that is maintained by 
NCUA, and that contains the name, or an identifying 
number, symbol, or other identifying particular assigned 
to the individual.

(d) System of records means a group of any records under 

NCUA’s control from which information is retrieved by 
the name of the individual or by some identifying number, 
symbol, or other identifying particular assigned to the 
individual.

(e) Routine use means, with respect to the disclosure of 
a record, the use of such record for a purpose which is 
compatible with the purpose for which it was collected.

(f) Statistical record means a record in a system of 
records maintained for statistical research or reporting 
purposes only and not used in whole or in part in making 
any determination about an identifiable individual, except 
as provided by Section 8 of Title 13 of the United States 
Code.

(g) Notice of Systems of Records means the annual notice 
published by NCUA in the Federal Register informing the 
public of the existence and character of the systems of 
records it maintains.  The Notice of Systems of Records 
also is available on NCUA’s website at www.ncua.gov.  

(h) System manager   means the NCUA official 
responsible for the maintenance, collection, use or 
distribution of information contained in a system of 
records.  The system manager for each system of records 
is provided in the Federal Register publication of NCUA’s 
annual systems of records notice.  

(i) Working day means Monday through Friday excluding 
legal public holidays.

§ 792.54  Procedures for requests 
pertaining to individual records in a 
system of records.

(a) Individuals desiring to know if a system of records 
contains records pertaining to them, and individuals 
requesting access to records in a system of records 
pertaining to them should submit a written request to the 
appropriate system manager as identified in the Notice 
of Systems of Records.  An individual who does not 
have access to the Federal Register and who is unable 
to determine the appropriate system manager to whom 
to submit a request may submit a request to the Privacy 
Officer, Office of General Counsel, National Credit 
Union Administration, 1775 Duke Street, Alexandria, VA 
22314–3428, in which case the request will be referred to 
the appropriate system manager.

(b) Individuals requesting notification of, or access 
to, records should include the words “PRIVACY ACT 
REQUEST” on both the letter and, as appropriate, the 
envelope, cover document or subject line; describe the 
record sought; the approximate dates covered by the 
record; and, the systems of record in which records are 
thought to be included.  Individuals must also meet the 
identification requirements in §792.55.
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§ 792.55  Times, places, and 
requirements for identification of 
individuals making requests and 
identification of records requested.

(a) The following standards are applicable to an 
individual submitting requests either in person or by mail 
under § 792.54:

(1) Individuals appearing in person, if not personally 
known to the system manager responding to the request, 
must present a single document bearing a photograph 
(such as a passport or identification badge) or two items 
of identification which do not bear a photograph but do 
bear both a name and address (such as a driver’s license or 
voter registration card);

(2) Individuals submitting requests by mail or written 
electronic form, such as facsimile or e-mail, may establish 
identity by a signature, address, date of birth, employee 
identification number if any, and one other identifier such 
as a photocopy of driver’s license or other document.  
If inadequate identifying information is provided, the 
system manager responding to the request may require 
further identifying information before any notification or 
responsive disclosure.

(3) Individuals appearing in person or submitting 
requests by mail or written electronic form, who cannot 
provide the required documentation or identification, may 
provide an unsworn declaration subscribed to as true under 
penalty of perjury. 

(b) The parent or guardian of a minor or a person 
judicially determined to be incompetent shall, in addition 
to establishing identity of the minor or other person as 
required in paragraph (a) of this section, furnish a copy 
of a birth certificate showing parentage or a court order 
establishing guardianship.

(c) A record may be disclosed to a representative of 
an individual to whom the record pertains provided the 
system manager receives written authorization from the 
individual who is the subject of the record.

(d) An individual seeking to review records about that 
individual may be accompanied by another person of 
their own choosing.  In such cases, the individual seeking 
access shall be required to furnish a written statement 
authorizing discussion of that individual’s records in the 
accompanying person’s presence.

(e) In addition to the requirements set forth in paragraphs 
(a), (b) and (c) of this section, the published “Notice of 
Systems of Records” for individual systems may include 
further requirements of identification where necessary to 
retrieve the individual records from the system.

§ 792.56  Notice of existence of 
records, access decisions and 
disclosure of requested information; 
time limits.

(a) The system manager identified in the record access 
procedure section of the “Notice of Systems of Records” 
and identified in accordance with § 792.54(a), by an 
individual seeking notification of, or access to, a record, 
shall be responsible:  

(1) for determining whether access is available under 
the Privacy Act; (2) for notifying the requesting individual 
of that determination; and (3) for providing access to 
information determined to be available.  In the case of 
an individual access request made in person, information 
determined to be available shall be provided by allowing 
a personal review of the record or portion of a record 
containing the information requested and determined to 
be available, and the individual shall be allowed to have a 
copy of all or any portion of available information made in 
a form comprehensible to him.  In the case of an individual 
access request made by mail, information determined to be 
available shall be provided by mail, unless the individual 
has requested otherwise.

(b) The following time limits shall be applicable to the 
required determinations, notification and provisions of 
access set forth in paragraph (a) of this section:

(1) A request concerning a single system of records 
which does not require consultation with or requisition of 
records from another agency will be responded to within 
20 working days after receipt of the request.

(2) A request requiring requisition of records from or 
consultation with another agency will be responded to 
within 30 working days of receipt of the request.

(3) If a request under paragraphs (b)(1) or (2) of this 
section presents unusual difficulties in determining 
whether the records involved are exempt from disclosure, 
the Privacy Act Officer, in the Office of General Counsel, 
may extend the time period established by the regulations 
by 10 working days.

(c) Nothing in this section shall be construed to allow 
an individual access to any information compiled in 
reasonable anticipation of a civil action or proceeding, or 
any information exempted from the access provisions of 
the Privacy Act.

§ 792.57  Special procedures: 
Information furnished by other 
agencies; medical records.

(a) When a request for records or information from 



part 792
request for information under the freedom of

information act and privacy act, and by subpoena § 792.58

792-15MARCH 2009

NCUA includes information furnished by other Federal 
agencies, the system manager responsible for action on 
the request shall consult with the appropriate agency prior 
to making a decision to disclose or refuse access to the 
record, but the decision whether to disclose the record 
shall be made in the first instance by the system manager.

(b) Medical records may be disclosed on request to the 
individuals to whom they pertain unless disclosing the 
medical information directly to the requesting individual 
could have an adverse effect on the individual.  Where 
medical information is potentially adverse to the requesting 
individual, the system manager responsible may advise 
the requesting individual that the medical records will be 
transmitted only to a physician designated in writing by 
the individual.

§ 792.58  Requests for correction 
or amendment to a record; 
administrative review of requests.

(a) An individual may request amendment of a record 
concerning that individual by submitting a written 
request, either in person or by mail, to the system manager 
identified in the Notice of Systems of Records.  The words 
“PRIVACY ACT – REQUEST TO AMEND RECORD” 
should be written on the letter and the envelope.  The 
request must describe the system of records containing 
the record sought to be amended, indicate the particular 
record involved, the nature of the correction sought, and 
the justification for the correction or amendment.  An 
individual who does not have access to NCUA’s Notice of 
Systems of Records, and to whom the appropriate address is 
otherwise unavailable, may submit a request to the Privacy 
Act Officer, Office of General Counsel, National Credit 
Union Administration, 1775 Duke Street, Alexandria, 
Virginia, 22314–3428, in which case the request will then 
be referred to the appropriate system manager.  The date 
of receipt of the request will be determined as of the date 
of receipt by the system manager.

(b) Within 10 working days of receipt of the request, the 
appropriate system manager shall advise the individual 
that the request has been received.  The appropriate system 
manager will promptly (under normal circumstances, not 
later than 30 working days after receipt of the request) 
advise the individual that the record will be amended 
or corrected, or inform the individual of rejection of the 
request to amend the record, the reason for the rejection, 
and the procedures established by §792.59 for the 
individual to request a review of that rejection.

§ 792.59  Appeal of initial 
determination.

(a) A rejection, in whole or in part, of a request to 
amend or correct a record may be appealed to the General 
Counsel within 30 working days of receipt of notice of the 
rejection.  Appeals shall be in writing, and shall set forth 
the specific item of information sought to be corrected 
and the documentation justifying the correction.  Appeals 
must be addressed to the Office of General Counsel, 
National Credit Union Administration, 1775 Duke Street, 
Alexandria, VA 22314–3428 with the words “PRIVACY 
ACT – APPEAL” written on the letter and the envelope.  
Appeals shall be decided within 30 working days of receipt 
unless the General Counsel, for good cause, extends such 
period for an additional 30 working days.

(b) Within the time limits set forth in paragraph (a) of 
this section, the General Counsel shall either advise the 
individual of a decision to amend or correct the record, 
or advise the individual of a determination that an 
amendment or correction is not warranted on the facts, 
in which case the individual shall be advised of the right 
to provide for the record a ‘Statement of Disagreement” 
and of the right to further appeal pursuant to the Privacy 
Act.  For records under the jurisdiction of the Office of 
Personnel Management, appeals will be made pursuant to 
that agency’s regulations.

(c) If an appeal under this section is denied in whole or 
in part, an individual may file a statement of disagreement 
concisely stating the reason(s) for disagreeing with 
the denial for amendment or correction, and clearly 
identifying each part of any record that is disputed.  The 
statement must be sent within 30 working days of the 
date of receipt of the notice of General Counsel’s refusal 
to authorize amendment or correction, to the General 
Counsel, National Credit Union Administration, 1775 
Duke Street, Alexandria, VA 22314–3428.  Upon receipt 
of a statement of disagreement in accordance with this 
section, the General Counsel shall take steps to ensure 
that the statement is included in the system of records 
containing the disputed item and that the original item is 
so marked to indicate that there is a statement of dispute 
and where, within the system of records, that statement 
may be found.

(d) When a record has been amended or corrected or a 
statement of disagreement has been furnished, the system 
manager for the system of records containing the record 
shall, within 30 days thereof, advise all prior recipients 
of information to which the amendment or statement of 
disagreement relates whose identity can be determined 
by an accounting made as required by the Privacy Act 
of 1974 or any other accounting previously made, of 
the amendment or statement of disagreement.  When a 
statement of disagreement has been furnished, the system 
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manager shall also provide any subsequent recipient of a 
disclosure containing information to which the statement 
relates with a copy of the statement and note the disputed 
portion of the information disclosed.  A concise statement 
of the reasons for not making the requested amendment 
may also be provided if deemed appropriate.

(e) If access is denied because of an exemption, the 
individual will be notified of the right to appeal that 
determination to the General Counsel within 30 days after 
receipt.  Appeals will be determined within 20 working 
days.

§ 792.60  Disclosure of record to 
person other than the individual to 
whom it pertains.

No record or item of information concerning an individual 
which is contained in a system of records maintained by 
NCUA shall be disclosed by any means of communication 
to any person, or to another agency, without the prior 
written consent of the individual to whom the record or 
item of information pertains, unless the disclosure would 
be—

(a) To an employee of the NCUA who has need for the 
record in the performance of duty;

(b) Required by the Freedom of Information Act;
(c) For a routine use as described in the “Notice of 

Systems of Records,” published in the Federal Register 
which describes the system of records in which the record 
or item of information is contained;

(d) To the Bureau of the Census for purposes of planning 
or carrying out a census or survey or related activity 
pursuant to the provisions of title 13 of the United States 
Code;

(e) To a recipient who has provided the NCUA with 
advance adequate written assurance that the record or item 
will be used solely as a statistical research or reporting 
record, and the record is to be transferred in a form that is 
not individually identifiable;

(f) To the National Archives and Records Administration 
as a record or item which has sufficient historical or other 
value to warrant its continued preservation by the United 
States Government, or for evaluation by the Archivist 
of the United States or the designee of the Archivist to 
determine whether the record has such value; 

(g) To another agency or to an instrumentality of any 
governmental jurisdiction within or under the control of 
the United States for a civil or criminal law enforcement 
activity if the activity is authorized by law, and if the 
head of the agency or instrumentality has made a written 
request to NCUA specifying the particular portion desired 
and the law enforcement activity for which the record or 
item is sought;

(h) To a person pursuant to a showing of compelling 
circumstances affecting the health or safety of an individual 
if, upon such disclosure, notification is transmitted to the 
last known address of such individual;

(i) To either House of Congress, or, to the extent of matter 
within its jurisdiction, any committee or subcommittee 
thereof, any joint committee of Congress or subcommittee 
of any such joint committee;

(j) To the Comptroller General, or any of his authorized 
representatives, in the course of the performance of the 
duties of the General Accountability Office;

(k) Pursuant to the order of a court of competent 
jurisdiction; or

(l) To a consumer reporting agency in accordance with 
Section 3711(f) of title 31 of the United States Code (31 
U.S.C. §3711(f)).

§ 792.61  Accounting for disclosures.

(a) Each system manager identified in the ‘‘Notice 
of Systems of Records’’ must establish a system of 
accounting for all disclosures of information or records 
under the Privacy Act made outside NCUA.  Accounting 
procedures may be established in the least expensive 
and most convenient form that will permit the system 
manager to advise individuals, promptly upon request, of 
the persons or agencies to which records concerning them 
have been disclosed.

(b) Accounting records, at a minimum, shall include the 
information disclosed, the name and address of the person 
or agency to whom disclosure was made, and the date of 
disclosure.  When records are transferred to the National 
Archives and Records Administration for storage in 
records centers, the accounting pertaining to those records 
shall be transferred with the records themselves.

(c) Any accounting made under this section shall be 
retained for at least five years or the life of the record, 
whichever is longer, after the disclosure for which the 
accounting is made.

§ 792.62  Requests for accounting for 
disclosures.

At the time of the request for access or correction or at 
any other time, an individual may request an accounting 
of disclosures made of the individual’s record outside the 
NCUA.  Request for accounting shall be directed to the 
system manager.  Any available accounting, whether kept 
in accordance with the requirements of the Privacy Act or 
under procedures established prior to September 27, 1975, 
shall be made available to the individual, except that an 
accounting need not be made available if it relates to:  (a) 
a disclosure made pursuant to the Freedom of Information 
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Act (5 U.S.C. 552);  (b) a disclosure made within the 
NCUA;  (c) a disclosure made to a law enforcement 
agency pursuant to 5 U.S.C. 552a(b)(7); (d) a disclosure 
which has been exempted from the provisions of 5 U.S.C. 
552a(c)(3) pursuant to 5 U.S.C. 552a(j) or (k).

§ 792.63  Collection of information 
from individuals; information forms.

(a) The system manager for each system of records is 
responsible for reviewing all forms developed and used 
to collect information from or about individuals for 
incorporation into the system of records.

(b) The purpose of the review shall be to eliminate 
any requirement for information that is not relevant 
and necessary to carry out an NCUA function and to 
accomplish the following objectives:

(1) To ensure that no information concerning religion, 
political beliefs or activities, association memberships 
(other than those required for a professional license), or 
the exercise of other First Amendment rights is required 
to be disclosed unless such requirement of disclosure is 
expressly authorized by statute or by the individual about 
whom the record is maintained, or unless pertinent to 
and within the scope of any authorized law enforcement 
activity;

(2) To ensure that the form or accompanying statement 
makes clear to the individual which information by law 
must be disclosed and the authority for that requirement, 
and which information is voluntary;

(3) To ensure that the form or accompanying statement 
makes clear the principal purpose or purposes for which 
the information is being collected, and states concisely the 
routine uses that will be made of the information;

(4) To ensure that the form or accompanying statement 
clearly indicates to the individual the effects on him or her, 
if any, of refusing to provide some or all of the requested 
information; and 

(5) To ensure that any form requesting disclosure of a 
social security number, or an accompanying statement, 
clearly advises the individual of the statute or regulation 
requiring disclosure of the number, or clearly advises 
the individual that disclosure is voluntary and that no 
consequence will flow from a refusal to disclose it, and the 
uses that will be made of the number whether disclosed 
mandatorily or voluntarily.

(c) Any form which does not meet the objectives 
specified in the Privacy Act and this section shall be 
revised to conform thereto.

§ 792.64  Contracting for the 
operation of a system of records.

(a) No NCUA component shall contract for the operation 
of a system of records by or on behalf of the Agency 
without the express approval of the NCUA Board.

(b) Any contract which is approved shall continue to 
ensure compliance with the requirements of the Privacy Act.  
The contracting component shall have the responsibility 
for ensuring that the contractor complies with the contract 
requirements relating to the Privacy Act.

§ 792.65  Fees.

(a) Fees pursuant to 5 U.S.C. 552a(f)(5) shall be assessed 
for actual copies of records provided to individuals on the 
following basis, unless the system manager determining 
access waives the fee because of the inability of the 
individual to pay or the cost of collecting the fee exceeds 
the fee:

(1) For copies of documents provided, copy fees as 
stated in NCUA’s current FOIA fee schedule; and

(2) For copying information, if any, maintained in 
nondocument form, the direct cost to NCUA may be 
assessed.

(b) If it is determined that access fees chargeable 
under this Section will amount to more than $25, and the 
individual has not indicated in advance willingness to 
pay fees as high as are anticipated, the individual shall be 
notified of the amount of the anticipated fees before copies 
are made, and the individual’s access request shall not be 
considered to have been received until receipt by NCUA 
of written agreement to pay.

§ 792.66  Exemptions.

(a) NCUA maintains several systems of records that 
are exempted from some provisions of the Privacy Act.  
The system number and name, description of records 
contained in the system, exempted provisions and reasons 
for exemption are as follows:

(b)(1) System NCUA–1, entitled “Employee Suitability 
Security Investigations Containing Adverse Information,” 
consists of adverse information about NCUA employees 
that had been obtained as a result of routine U.S. Office 
of Personnel Management (OPM) security Investigations.  
To the extent that NCUA maintains records in this system 
pursuant to OPM guidelines that may require retrieval of 
information by use of individual identifiers, those records 
are encompassed by and included in the OPM Central 
system of records number Central-9 entitled, “Personnel 
Investigations Records,” and thus are subject to the 
exemptions promulgated by OPM.  Additionally, in order 



part 792NCUA RULES AND REGULATIONS§ 792.66 

MARCH 2009792-18

to ensure the protection of properly confidential sources, 
particularly as to those records which are not maintained 
pursuant to such Office of Personnel Management 
requirements, the records in these systems of records are 
exempted, pursuant to Section (k)(5) of the Privacy Act (5 
U.S.C. 552a(k)(5)), from Section (d) of the Act (5 U.S.C. 
552a(d)).  To the extent that disclosure of a record would 
reveal the identity of a confidential source, NCUA need 
not grant access to that record by its subject.  Information 
which would reveal a confidential source shall, however, 
whenever possible, be extracted or summarized in a 
manner which protects the source and the summary or 
extract shall be provided to the requesting individual.

(2) System NCUA–8, entitled, “Investigative Reports 
Involving Any Crime or Suspicious Activity Against 
a Credit Union, NCUA,” consists of investigatory or 
enforcement records about individuals suspected of 
involvement in violations of laws or regulations, whether 
criminal or administrative. These records are maintained 
in an overall context of general investigative information 
concerning crimes against credit unions.  To the extent 
that individually identifiable information is maintained for 
purposes of protecting the security of any investigations 
by appropriate law enforcement authorities and promoting 
the successful prosecution of all actual criminal activity, 
the records in this system are exempted, pursuant to 
section k(2) of the Privacy Act (5 U.S.C. 552a (k)(2)), 
from sections (c)(3), (d), (e)(1), (e)(2), (e)(4)(G), (e)
(4)(H), (f), and (g)  The records in this system are also 
exempted pursuant to section (j)(2) of the Privacy Act, 
5 U.S.C. 552a(j)(2), from sections (c)(3), (d), (e)(1), (e)
(2), (e)(4)(G), (e)(4)(H), (f), and (g).  Where possible, 
information that would identify a confidential source will 
be extracted or summarized in a manner that protects the 
source and the summary or extract will be provided to the 
requesting individual.

(3) System NCUA–11, entitled, “Office of Inspector 
General (OIG) Investigative Records,” consists of OIG 
records of closed and pending investigations of individuals 
alleged to have been involved in criminal violations.  The 
records in this system are exempted pursuant to Sections 
(k)(2) of the Privacy Act, 5 U.S.C. 552a(k)(2), from 
sections (c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I), 
and (f).  The records in this system are also exempted 
pursuant to Section (j)(2) of the Privacy Act, 5 U.S.C. 
552a(j)(2), from sections (c)(3), (c)(4), (d), (e)(1), (e)(2), 
(e)(3), and (g).  NCUA need not make an accounting of 
previous disclosures of a record in this system of records 
available to its subject, and NCUA need not grant access 
to any records in this system of records by their subject.  
Further, whenever individuals request records about 
themselves and maintained in this system of records, the 
NCUA will advise the individuals only that no records 
available to them pursuant to the Privacy Act of 1974 have 
been identified.  However, if review of the record reveals 

that the information contained therein has been used or is 
being used to deny the individuals any right, privilege or 
benefit for which they are eligible or to which they would 
otherwise be entitled under federal law, the individuals 
will be advised of the existence of the information and 
will be provided the information, except to the extent 
disclosure would identify a confidential source.  Where 
possible, information which would identify a confidential 
source will be extracted or summarized in a manner which 
protects the source and the summary or extract will be 
provided to the requesting individual.

(4) System NCUA–13, entitled, “Litigation Case Files,” 
consists of investigatory materials compiled for law 
enforcement purposes.  Records in the Litigation Case 
Files system are used in connection with the execution of 
NCUA’s legal and enforcement responsibilities.  Because 
the system covers investigatory materials compiled for law 
enforcement purposes, it is eligible for exemption under 
subsection (k)(2) of the Privacy Act. 5 U.S.C. 552a(k)
(2).  The Litigation Case Files system is exempt from 
subsections (c)(3), (d), (e)(1), (e)(4)(G), (H), (I) and (f) of 
the Privacy Act. 5 U.S.C. 552a (c)(3), (d), (e)(1), (e)(4)(G), 
(H), (I) and (f).  However, if an individual is denied any 
right, privilege, or benefit to which he would otherwise 
be entitled by federal law, or for which he otherwise 
would be eligible, as a result of the maintenance of such 
records, the records or information will be made available 
to him, provided the identity of a confidential source is 
not disclosed.  NCUA need not make an accounting of 
previous disclosures of a record in this system of records 
available to its subject, and NCUA need not grant access 
to any records in this system of records by their subject.  
Further, whenever individuals request records about 
themselves and maintained in this system of records, the 
NCUA will advise the individuals only that no records 
available to them pursuant to the Privacy Act of 1974 have 
been identified.  However, if review of the record reveals 
that the information contained therein has been used or is 
being used to deny the individuals any right, privilege or 
benefit for which they are eligible or to which they would 
otherwise be entitled under federal law, the individuals will 
be advised of the existence of the information and will be 
provided the information, except to the extent disclosure 
would identify a confidential source.  Where possible, 
information that would identify a confidential source will 
be extracted or summarized in a manner which protects 
the source and the summary or extract will be provided to 
the requesting individual.

(c) For purposes of this section, a “confidential source” 
means a source who furnished information to the 
Government under an express promise that the identity 
of the source would remain confidential, or, prior to 
September 27, 1976, under an implied promise that the 
identity of the source would be held in confidence.
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§ 792.67  Security of systems of 
records.

(a) Each system manager, with the approval of the head 
of that Office, shall establish administrative and physical 
controls to ensure the protection of a system of records 
from unauthorized access or disclosure and from physical 
damage or destruction.  The controls instituted shall be 
proportional to the degree of sensitivity of the records, 
but at a minimum must ensure:  that records are enclosed 
in a manner to protect them from public view; that the 
area in which the records are stored is supervised during 
all business hours to prevent unauthorized personnel 
from entering the area or obtaining access to the records; 
and that the records are inaccessible during nonbusiness 
hours.

(b) Each system manager, with the approval of the head 
of that Office, shall adopt access restriction to insure that 
only those individuals within the agency who have a need 
to have access to the records for the performance of duty 
have access.  Procedures shall also be adopted to prevent 
accidental access to or dissemination of records.

§ 792.68  Use and collection of Social 
Security numbers.

The head of each NCUA Office shall take such measures 
as are necessary to ensure that employees authorized to 
collect information from individuals are advised that 
individuals may not be required without statutory or 
regulatory authorization to furnish Social Security 
numbers, and that individuals who are requested to provide 
Social Security numbers voluntarily must be advised that 
furnishing the number is not required and that no penalty 
or denial of benefits will flow from the refusal to provide 
it.

§ 792.69  Training and employee 
standards of conduct with regard to 
privacy.

(a) The Director of the Office of Human Resources, with 
advice from the Senior Privacy Act Officer, is responsible 
for training NCUA employees in the obligations imposed 
by the Privacy Act and this subpart.

(b) The head of each NCUA Office shall be responsible 
for assuring that employees subject to that person’s 
supervision are advised of the provisions of the Privacy 
Act, including the criminal penalties and civil liabilities 
provided therein, and that such employees are made aware 
of their responsibilities to protect the security of personal 
information, to assure its accuracy, relevance, timeliness, 

and completeness, to avoid unauthorized disclosure either 
orally or in writing, and to ensure that no information 
system concerning individuals, no matter how small or 
specialized, is maintained without public notice.

(c) With respect to each system of records maintained by 
NCUA, Agency employees shall:

(1) Collect no information of a personal nature from 
individuals unless authorized to collect it to achieve a 
function or carry out an NCUA responsibility;

(2) Collect from individuals only that information which 
is necessary to NCUA functions or responsibilities;

(3) Collect information, wherever possible, directly from 
the individual to whom it relates;

(4) Inform individuals from whom information is 
collected of the authority for collection, the purposes 
thereof, the routine uses that will be made of the 
information, and the effects, both legal and practical, of 
not furnishing the information;

(5) Not collect, maintain, use, or disseminate information 
concerning an individual’s religious or political beliefs 
or activities or his membership in associations or 
organizations, unless (i) the individual has volunteered 
such information for his own benefit; (ii) the information is 
expressly authorized by statute to be collected, maintained, 
used, or disseminated; or

(iii) activities involved are pertinent to and within the 
scope of an authorized investigation or adjudication;

(6) Advise their supervisors of the existence or 
contemplated development of any record system which 
retrieves information about individuals by individual 
identifier; 

(7) Maintain an accounting, in the prescribed form, of 
all dissemination of personal information outside NCUA, 
whether made orally or in writing;

(8) Disseminate no information concerning individuals 
outside NCUA except when authorized by 5 U.S.C. 552a 
or pursuant to a routine use as set forth in the ‘‘routine use’’ 
section of the ‘‘Notice of Systems of Records’’ published 
in the FEDERAL REGISTER;

(9) Maintain and process information concerning 
individuals with care in order to ensure that no inadvertent 
disclosure of the information is made either within or 
outside NCUA; and

(10) Call to the attention of the proper NCUA authorities 
any information in a system maintained by NCUA which 
is not authorized to be maintained under the provisions 
of the Privacy Act, including information on First 
Amendment activities, information that is inaccurate, 
irrelevant or so incomplete as to risk unfairness to the 
individuals concerned.

(d) Heads of offices within NCUA shall, at least annually, 
review the record systems subject to their supervision to 
ensure compliance with the provisions of the Privacy Act.


