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! CAUSE NO. D-1-GN-06-001120

TEXAS ,COMPTROLLER O~' PUBLIC

ACCOUNTS, ,

Plaintiff,

IN THE DISTRICT COURT OF

v.

§
§
§
§
§
§
§
§
§
§
§
§
§ 126tb JUDICIAL DISTRICT

,
I

. ATIORNEY GENERAL OF!TEXAS,
Defendant, .

TRAVIS COUNTY, TEXAS

V.

THE DALLASMORNING1'~WS, L.P.,
Intervenor. !I

i

: DEFENDANT'S REPLY TO

PLAINTIFF'S tROSS-MOTION FOR SUMMARYJUDGMENT
!

TO THE HONORABLE~GE OF SAID COURT:
i

Now ComesDefendart Greg Abbott, Attorney Generalof Texas, and files his reply to

Plaintiff's cross-motionfor s~ary judgment (P's Cx-MSJ).
SUMMARY

i

Plaintiff is asking the i:ourt to rule that the dates of birth of state employees are confidential
I

by law, without providing ant legal authority to support such a ruling. A court is not allowed "inI
i

its discretion to deny disc1os~e even though there is no specific exception provided." Industrial

Found oftheS v. Texas Indt~s. Accident Bd., 540 S.W.2d 668, 682 (Tex. 1976). Tex. Gov't Code

§ 552.101 does not give cou1s the discretion to balance the interest in privacy against the interest

. in disclosure. Id. at 681-82. !Plaintiff's only argument is that because date of birth is a personal

identifier and can be used b}!another person to commit identity theft, it should not be disclosed.
: .

That alone is not sufficient toiallow Plaintiff to withhold this information. Neither the PIA nor any
. i

other statute expressly make tbe dat~ of birth of any person confidential or excepted from disclosure.
I
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Plaintiff invokes common law fmdconstitutional privacy in support of her argument; however, heri .

application of these two princi~les of law fall woefully short of meeting the required elements of

both. Plaintiff's arguments arl~policy arguments that 'are more properly made to the legislature.

REPLY POINTS

1.
,

Plaintiff's position re~ts on a misinterpretation oflegisla~e intent and state law.
i
i

Plaintiff sees significa~ce in the legislature's failure to include date of birth in the list of

employee infonnation that is ~xpressly mandated for public disclosure in Tex. Gov't Code Ann.
I .

. § 552.022(a)(2) (West 2004).; P's ~x-MSJ at 3. From that omission, Plaintiff concludes that the

Attorney General's key rulin~ on date of birth of a public employee is "merely an inference of

legislative intent." Id; see O~, Tex. Att'y Gen. No. MW-283 (1980).1 That ruling came after three
i

earlier rulings that held that d~te of birth in licensing files is subject to disclosure. See Tex. Att'y
;

,

Gen. ORDs-21S(1978), 157 d977), Gp. Tex. Att'y Gen. No. H-242 (1974). These rulings, as well
,

as current rulings, are based oh the plain language of the PIA artd case law, then artd now.. In all t¥s

time, the legislature has mad~ no move to reverse the Attorney General's rulings on date of birth.

See CitjJ of Garland v, Da1l4s Morning News, 22 S.W.3d 351, 366 (Tex. 2000) (legislature has

acquiesced in interpretation qf the PIA by the Attorney General by making no change to pertinent
i

exception); City of Fort Wort11v. Cornyn,86 S.W.3d 320, 328-29 (Tex.App.-Austin 2002, no pet.)
i

(also noting that the legislatur~' sfailure at numerous opportunities to address the Attorney General's!
i .

construction of the Act adds to the persuasiveness of his opinions).
i

All information in th~ hands of government is presumed open under the PIA, including the
i

information maintained by tJ~e Comptroller in her state payroll records. Unless an exception to

i..

IPlaintiffcites to Mw.bs in her motion, at 3. This is a transpositionof numbers,not a.different
ruling. .
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disclosure applies, informatiOJ~must-be released. For certain categories of information set out in- !
i .

section 552.022(a), no exceptipn provided in the PIA generally applies and the listed information
, !

has to be released. This expre~s mandate of disclosure does not mean that the legislature intended

unlisted information, such as date of birth, to be confidential as Plaintiff seems to suggest. In fact,I
i

subsection (a) begins with a v+ry clear statement to the contrary:
I

(a) Without limiting t~e amount or kind,of information that is public information
under this chapter, th~ following categories of information are public information
and not excepted from!required disclosure under this chapter. . . ."

!

(italics added). Tex. Gov't (I~ode§ 552.022(a). There is no application of expressio unius est

exc/usio alterius to section 5~2.022(a). Every other piece of public information in the hands of
. ,

gover.. nm~!1tjs still presumed Dpen.
',. . ~.~.c ~.:. -.

As recently as the pas1jregular legislative session, the legislature had the opportunity to add
i

date of-birth to.the list ofconpdential information proYide.donv()t~uegis:tration applications, for

the express purpose of preve~ting identity theft. Tex. H.B. 345, 79th Leg., R.S. (2005) (as filed!
, i

January 10, 2005) (Appendixf Tab Ai; House Elections Committee, Bill Analysis, Tex. C.S.H.B.I
i

345, 79th Leg., R.S. (2005) q\.ppendix,Tab B); COnimittee Hearing on Tex. H.B. 345, Before the
i

House Committee on Electio~s, 79th Leg., R.S. (February 16, 2005) (testimony of Representative

,

secUrity'number, driver's lice~e number, or number of a DPS personal identification card furnished

L

2Theundersignedatton~eycertifies by her signaturethat the documents in the Appendix,Tabs A-
C, are true and correctcopiesordocuments printedfromthe officialwebsite of the Texas Legislature.
Legislative infonnationregardi~gH.B. 345 maybe found at httn:/lwww.capitol.state.tx.us/cei.bini
db2www ItlobillhistJactions,d2iw/report?LEG=79&SESS=R&CHAMBER=H&BILLTYPE=B & BILL
SUFFIX=OO342. i

I

i

3tapes available from tJ~eHouse of Representatives AudiofVideo Services or on the web:

http://www.house.state.tx.us/cc!mmitteeslbroadcasts.php?cmte=240&session=79, starting at I': 16.'

D's Reply to P's Cx-MSJ
CaU5eNo, D-I-GN-06-001120
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on a voter registrationapplic~tion. The legislaturedeclined to add date of birth to this list of

confide~tialinformation. Inst~..ad,the legislatureprohibitedcountyofficialsonlyfrompostingthe

date of birth, telephone numbe~and the subsection (c) infonnation on the internet. Act of May 24,
!

2005, 79th Leg., R.S., ch. 487 ~ § 2, sec. 13.004,2005 Tex. Gen. Laws 1348 (codified at Tex. Elec.

-Codet-13~04(-d-))-(A1>pendix!,1'ab~ates ~rth on voter registrationapplicationsare still

available if requested under ~ PIA.
, .

Plaintiff points to the n~wly enacted Tex. Bus.& Com. Code Ann. ch; 48 (West Supp. 2005)
!

(Identity Theft Enforcement ~hd Protection Act, 79th Leg., R.S. ch. 294, § 2, 2005 Tex. Oen. Laws,I

885) (Appendix, Tab D), as f~er indication that the birth date of a public employee "should be

. .
i . .

that date of birth is considerqd PII under-section 48.002(1)(A). It is not true that date of birth is
i

protected :trom disclosure, un{ierany circumstance. This law prohibits the use or possession ofPll
I
I, .

Without consent and with the i~tent to obtain anything of value in another person's name. Tex. Bus.
!
I

& Com. Code § 48.101(a).!The law also requires businesses, but not governmental bodies, toI . .

maintain procedures to protec~from unlawful use or disclosure of "sensitive personal infonnation"
. i

. .

(SP!). Tex. Bus. & Com. Co!de§ 48.102. Significantly, date of birth is not SPI under chapter 48;,
i

only a person's name in cor~unctionwith a social securitynumber, driver's license or official

identificationnumber or an iaccountor credit/debitcard number is. Tex. Bus. & Com. Code
.. !

§ 48.002(2). Chapter 48 oftb~ Business and.Commerce Code and section. I3.004(d) of the Election
i
I. ..
I

Code are the legislature' s lat~st efforts toward protecting Texas citizens against identity theft. That

protection does not include n\1akingdate of birth confidential by law.

The legislature has al:iohad opportunities to protect public employees' dates of birth directlyI

D's Reply to p's Cx-MSJ
Cau~e No. D-I-GN-06-001120 Page4 of 11
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in the PIA. In 1985, the legisl~e added fonner section 3A to Tex. Rev. Civ. Stat. Ann. 6152-17a

(predecessor to Tex. Gov't Co~e ch. 552), giving public employees.the right to choose whether theI
;
I

~public had access to their hom1 addresses and telephone numbers. Act of May 24, 1985, 69th Leg.,

R.S., ch.750: § 3, 1985 Tex. (~en. Laws 2574. In 1995, the legislature amended this section (now

section 552.024) to give that s4me choice for social security numbers and names offamily members
!

of public employees. Act ofo/iay 29, 1995, 74th Leg., R.S., ch. 1035, § 5, sec. 552.024(a), 1995

Tex. Gen. Laws 5130. Therd is no state statute in Texas thafmakes the dates of birth of public
I .

employeesconfidentialor oth~lWiseexceptedfromdisclosure.Theactionsofthelegislatureto date
!
i

reflect an intent that such infcJrmationbe public under Texas laws.
!

1. Texas common law privJcy does not make public employees' dates of birth confidential.
. !

. i .

As already stated inth~Attorney General's letter ruling and Intervenor's motion for summary
i

judgment, common law pri~acyprotects--only highly-intimate or embarrassing information,
!

disclosure-of which would bp highly objectionable to a reasonable person. See Tex. Att'y Gen.
i .

OR2006-01938 at 1-4 (2006)! 1's MSJ at 4-7. Plaintiff has not met this threshold test. In her cross-

motion, Plaintiff asserts that ~e Third Court of Appeals used broader language than the Supreme
. I .

Court used in Industrial Fotind. when it announced t1J.eabove test for disclosure under the PIA.
I

Plaintiff refers to Hubert v! Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546, 551~ n.8,

(Tex.App.-Austin 1983, wr~ refd n.r.e.) and claims that, under Hubert, common law privacy
i

"requires a balance between ~heprotection of an individual's right to privacy and the preservation
. I

of the public's right to gover~ent information." p's Cx-MSJat 3.
I

Plaintiff uses the wro~g test and misconstrues the Third Court's analysis in Hubert. Hubert
i .

applied the predecessor prov~sion to Tex. Gov't Code § 552.102, section 3(a)(2) of art. 6252-17a,
! .

the exception for personnel f~lcsof public employees. That section states that such information is
!
i

D's Reply to p's Cx-MSJ :
Cause No. D-I-GN-06-001120 i
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i

excepted from disclosure if distl°sure ''would constitute a clearly unwarranted invasion of personal
. !

privacy." Tex. Gov't Code § 5~2.102(a). The Third Court held that the test under this exception is
!

the same test announced by the! Supreme Court in Industrial Found, for Tex. Gov't Code 552.1 0 I' s; .

predecessor, art. 6252-17a § 3ra)(1). Hubert, 652 S.W.2d at 550. Moreover, the Third Court did
i

broaden.the test for section 3(t)(2),butnotinthe.. way.claimed by ~laintiff;.itJnade establishing an
i.

invasion of privacy more diffick.tlt.The Court held that under the "clearly unwarranted" requirement,
i

"the statute places a further burden on litigants who successfullyestablish that publication of
! .
i

material would result in an inrasion of privacy." ld. at 551.

Date of birth does not!meet the test for information protected under common law privacy.

i

also Hubert, 652 S.W.2d at!551 (distinguishingthe "intimate or embarrassinginformation"in .
I

Industrial Found. from that ~laterial sought in Hubert (names of candidates for A&M president)).
! .

The Fifth Circuit Court of API~ealshas held that personal information such as age, job title, and street
:

address is not "highly intimatj~"information under Texas common law privacy. Johnson v. Sawyer,

47 F.3d 716, 732-33 (5th Cir.!1995). As noted in Johnson, "Prosser, Law of Torts § 117 at 858 (4th
,

. i

ed. 1971), states '[t]he plaintj,ffcannot complain when an occupation in which he publicly engages
!

is called to public attention 1)rwhen publicity is given to matters such as the date of his birth.'"
. .!

Johnson, 47 F.3d at 732-33. !SimilarlY,the Fifth Circuit noted that "[t]he Restatement (Second) of

Torts, § 652D, comment b, it. to the same effect, viz: '[t]here is no liability for giving publicity to .

D's Reply to p's Cx-MSJ
CauseNo.D-I-GN-06-001120 ;
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facts aboutthe plaintiffs life. .:. such as the date of his birth...' Id. at 385, 386." Johnson, 47 F.3d

at 733.

Even if a court found that information met the threshold test of being highly intimate or

embarrassing personal inform4tion, disclosure of which would be ~gh1y offensive to a reasonable

person, the court does not bal~ce the interests of the requestor versus the privacy interests of the
, .

affected individuals to reach 1~ethird' prong of the test: that the information is not of legitimate
i

public concern. There simply is no balancing under common law privacy. In Hubert, the Third. ,
!

Court rejected any concept oifbalanCing the protection of the individual's right to privacy and the

public or the specific requestOJ~'s rightto know. 652 S.W.2d at 550-51. Application of the Industrial
i

Found. !est "resultEs] in the proper 'balancing' of an individual's right to privacy" and the purpose
. !

ofthe PIA. Id., at 550& n. 7!
. i

The-Supreme Court,i4 Industrial Found ;~saysthatthis last requirement "is necessarily one'
!

which can only be considere<~inthe context of each particular case, considering the nature of the

infonnation and the public's ~egitimate interest in its disclosure.;' 540 S.W.2d at 685. The Court
!

goes on to recognize a preswlnption that information that has been shown to be of such a.private!

nature under common law p~vacy will generaUy not be of legitimate interest to the public. Id.
i .
i

Because of this presumption jof no legitimate concern, it is imperative that only information that
!

meets the test for private inf~rmation be accorded this special treatment. Accordingly, the Court

must fIrst determine ifPlaintitIhas met her burden to establish that the information is highly intimate
i

and embarrassing, as requiret under Industrial Found., before the requestor is even called upon to
i

show a legitimate public c(~ncem. Id.; accord: Morales v. Ellen, 840 S.W.2d 519, 524-25
!

(Tex.App.-El Paso1992, wri~denied).
!

Lastly, the Supreme (~ourtreiterates its concern that the motives or particular interest of the

D's Reply to P's Cx-MSJ
Cause No. D-I-GN-06-001120 Page 7 of 11
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!

requestor not be considered "irl determining whether the matter requested is of legitimate concern

to the public, except insofar as ~e requestor's interest in the information is the same as that of the

public at large." Id. Plaintifft4ts not !net her burden here. As a consequence, the Dallas Morningi
I

News has no burden to prov~ that there is a legitimate public concern in disclosure.of stateI
!

employees' dates of birth. (Evlrn so, Intervenor~n i!Smotion and reply to Plaintiff's motion, as well
. I .

as at the hearing, articulated s~vera1reasons why the information is a matter of legitimate public
i
I

concern.) .
!

3. Constitutionalprivacyd~esnot protect publicemployees'datesofbirtb.

Date of birth simply Cat~ot meet the threshold test for constitutional protection. C<[N]otevery
!
i

publication ot'intimateor emttarrassinginformationabout an individualconstitutes aninvasionof

a constitutionally protected :~oneof privacy." Industrial Found., 540 S.W.2d at 680. The
i .
I
I

Constitution protects individl~al privacy only within certain-defined zones of privacy-marriage,
!

procreation, family relationsru~s, child rearing and education../d at 680-81. "Thus, the State's right'
I .

to make available for public in~pection information pertaining to an individual does not conflict with. .

the individual's constitutional right of privacy unless the State's action restricts his freedom in a
!

sphere recognized to be wiJin a zone of privacy protected by the Constitution." Id. Personal.
!

matters outside the zones of ~rivacy may also be protected under the Constitution. This type of
i

information must still concetn the "mo~t intimate 8$pects of human affairs." Ramie v. .City of

Hedwig Village, 765 F.2d4to, 492 (5th Cir. 1985). DisClosure of matters outside the zones of
i

privacy may still be permitt~~ if a compelling governmental interest in disclosure outweighs the
i
! .

individual's right of privacy.! ld. While constitutional privacy does include a balancing of these!
. . j

interests, the balancing is onl~ required, again, after the plaintiff establishes th~t the information isj

constitutionally protected.

D's Reply to P's Cx-MSJ
Cause No. D-I-GN.06-001120 Page 8 of 11
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Plaintiff has not establifhed that date of birth is within any constitutionally protected zones
! .

. of privacy or that it involves hi~h1yintimate personal information. She simply assumes that "datei .
I

ofbirtb is on a par with other ihtimate facts." p's Cx-MSJ at 5. This assumption is incorrect. SeeI
!

Dodge v. TrusteesofNat'l adllery of Art, 326 F. Supp. 2d 1, 16-17(D.D.C.2004) ("This CourtI

I .

_..cannotjustifiably classify a petson's right to privacy based on the protection of his Social Secmity
. i

number with a woman's right 1!oprocreate within the 'penumbra' of fundamental rights"). So high
i

is this threshold, the Texas S~preme Court held that even the information at issue in Industrial

Found. did not reach the leve' of constitutional protection. Industrial Found., 540 S.W~d at 681
;
I

(holding that availability of tM information, including nature of injuries, would not adversely affect
I

!
any recognized right within a donstitutionally protected zone of privacy). Date of birth is simply not

!
i .

within any zones of privacy!recognizedby the courts or "on a par" with any Constitutionally

protected information.

OBJECTION TO ~LAINTIFF'S SUMMARY JUDGMENT EVIDENCE
AND AMIClrS CURIAE MEMORANDUM AND AFFIDAVIT

. !
Defendant joins with l.ntervenor in its objections to Plaintiff's summary judgment affidavits; .

and to the affidavit of JeromelMichael Gross attached to the Memorandum of Amicus Curiae by the

Texas State Employees Uniorl(TSEU). Moreover, the Memorandum should not be considered. The

purpose of an amicus brief i:Ito present arguments by a nonparty in support of a party. TSEU's
i . .

memorandum adds no legal ~gument to this case; it simply refers to Plaintiffs cross-motion for
i

summary judgment. Like th~plaintiff's, TSEU's po~ition is more properly made to the legislature.
i .

! CONCLUSION AND.PRA YER
!

Plaintiff fails to mee1!her burden under the PIA to demonstrate that dates of birth of state
i

employees are excepted front disclosure under Tex. Gov't Code § 552.101. Clearly, common law
i

D's Reply to P'S Cx-MSJ
Cause No. D-l-GN-06-001120 ; Page 9 of 11
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privacy and constitutional privtCYdo not make such information confidential by law.. Plaintiff has
i

not articulated any other legal basis or provided sufficient summary judgment proof to allow this
!
I

Court to grant her cross-moti04 for summary judgment. The PIA does not alIowa court to hold that

. information may be withheld from the public without a specific exception that makes it so.
I
I

Industrial Found., 540 S.W.2~ at 682. Section 552.001(b) of the PIA requires that the Act "shalli
. i

be liberally construed in favo1 of granting a request for information." "The practical effect of a
I

statutory directive for liberal c6nstruction of an act is that close judgment calls are to be resolved in
I

. :
favor of the stated purpose ofPte legislation." Hubert, 652 S.W.2d at 552. As a matter oflaw, the

i

. information here is subject to ~isclosure.
!
i

Defendant Greg Abbqtt, Attorney General of Texas, respectfully asks the Court to deny
. i' .

Plaintiffs cross-motionfor isummaryjudgment and grant Intervenor's motion for summary
. !

judgment.

Respectfully submitted,

GREG ABBOTT

Attorney General of Texas

KENT C. SULLIVAN

First Assistant Attorney General

EDW ARDD. BURBACH

Deputy Attorney General for Litigation

BARBARA B. DEANE

Chief. Administrative Law Division

BRENDA LOUDERMILK

Chief, Open Records Litigation
Administrative Law Division
P.O. Box 12548
Austin, Texas 78711-2548
Telephone: (512) 475-4292
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Fax: (512)320-0167
StateBar No. 12585600

ATTORNEYS FOR DEFENDANT

! CERTIFICATE OF SERVICE
i

I hereby certify that a t.tie and correct copy of the foregoing Reply to Plaintiffs Cross-Motion
for Summary Judgment ofDefbndant Greg Abbott, Attorney General of Texas, has been served, on

August4, 2006, on the follovpngattorneys~in-charge: .

ViaFacsimile TransmissionI . ViaFacsimileTransmission,
I
I

MAUREEN POWERS i

Assistant Attorney General i
FinancialLitigationDivisio~
Office of the AttorneyGene~al
Fax: (512) 477-2348. I

StateBar No. 16218679 L-
A TIORNEY FOR PLAINTIl"P

PAULC. WATLER
Jenkens & Gilchrist

A Professional Corporation
Fax: (214)855-4300
State Bar No. 20931600
ATTORNEYS FOR INTERVENOR
TIIE DALLAS MORNING NEWS, L.P.

.~
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