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CAUSE NO. D-1-GN-06-001120

TEXAS COMPTROLLER 01“ ) PUBLIC § INTHEDISTRICT COURT OF
ACCOUNTS, §
Plaintiff, §
§
V. . g

. ATTORNEY GENERAL OF TEXAS, § TRAVIS COUNTY, TEXAS
Defendant, ! §
§
V. §
i 8
THE DALLAS MORNING HEWS LP., §
Intervenor. | § 126" JUDICIAL DISTRICT
DEFENDANT’S REPLY TO

PLAINTIFF’S iﬁROSS-MOTlON FOR SUMMARY JUDGMENT

TO THE HONORABLE .TU]'JiGE OF SATD COURT:

Now Comes Defendaint Greg Abbott, Attorney General of Texas, and files his reply to
Plainﬁﬁ’s cross-motion for smnmary judgment (P’s Cx-MSI).

. SUMMARY

Plaintiff is asking the éourt to rule that the dates of birth of state employees are confidential
by law, without providing anjr legal authority to support such a ruling. A court is not allowed “in
its discretion to deny disclos&re even though there is no specific exception provided.” Industrial
Found. of the S. v. Texas Indtiks. Accident Bd., 540 S.W.2d 668, 682 (Tex. 1976). Tcx.. Gov’t Code
§ 552.101 does not give courzts the discretion to balance the interest in privacy against the interest
in disclosure. /d at 681-82. iPléintiff’ s only argument is that because date of birth is a personal
identifier and can be used b}: another person to commit identity theft, it should not be disclosed.

That alone is not ;uPﬁcient tnéallow Plaintiff to withhold this information. Neither the PIA nor any

other statute expressly make t:Ee date of birth of any person confidential or excepted from disclosure.
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Plaintiff invokes common law and const_itutional privacy in suppprt of her argument; however, her
application of these two princiibles of law fall woefully short of meeting the required elements of
both. Plaintiff’s arguments anjk policy arguments that are more properly made to the legislature.
E REPLY POINTS
| B Plaintiff’s position reLts on a misinterpretation of legislative intent and state law.
Plaintiff sees signiﬁca;me in the legislature’s failure to include date of birth in the list of
employee information that is i:xpressly mandated for public disclosure in Tex. Gov’t Code Ann.
- § 552.022(a)(2) (West 2004). P’s Cx-MSJ at 3. From that omission, Plaintiff concludes that the
Attorney General’s key rulingig on date of birth of a public employee is “merely an inference of
legislative intent.” Id.; see O;l; Tex. Att’y Gen. No. MW-283 (1980)." That ruling came after three
earlier rulings that held that d:Fate of birth in licensing files is subject to disclosure. See Te:{. Att’y
Gen. ORDs-215(1978), 157 ( ;1977), Op. Tex. Att'y Gen. No. H-242 (1974). These rulings, as well
as current rulings, are based oﬁ the plain language of the PIA and case law, then and now. In all this
time, the legislature has madéc no move to reverse the Attorney General’s rulings on date of birth.
See City of Garland v. Daﬂaés Morning Néws, 22 S.W.3d 351, 366 (Tex. 2000) (legislature has
acquiesced in interpretation cf the PIA by the Attorney General by making no change to pertinent
exception); City of Fort Worté‘c v. Cornyn, 86 S.W.3d 320, 328-29 (Tex.App.—Austin 2002, no pet.) _
(also noting that the legis]atur%' s failure at numerous opportunities to address the Attomey General’s

construction of the Act adds io the persuasiveness of his opinions).

All information in thei hands of government is presumed open under the PIA, including the

information maintained by tl;he Comptroller in her state payroll records. Unless an exception to

"Plaintiff cites to MW-238 in her motion, at 3. This is a transposition of numbers, not a different
ruling. ; .

D’s Reply to P’s Cx-MSJ
Cause No. D-1-GN-06-001120 Page2 of 11
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disclosure applies, informatior;s must be released. For certain categories of information set out in
section 552.022(a), no excepﬁim provided in the PIA generally applies and the listed information
has to be released. This expred?ss mandate of disclosure does not mean that the legislature intended
uniisted information, such as ciate of birth, to be confidential as Plaintiff seems to suggest. In fact,
subsection (a) begins with a vary clear statement to the contrary: |

(a) Without limiting rize amount or kind.of information that is public information

under this chapter, thd following categories of information are public information

and not excepted from|required disclosure under this chapter . . - W

(italics added). Tex. Gov’t (ilode § 552.022(a). There is no application of expressio unius est

exclusio alterius to section 552.022(a). Every other piece of public information in the hands of

govcmmént is still presumed bpen.

As recently as the pasti regular legislative session, the legislature had the opportunity to add
date of birth to the list of con:hdential information provided on voter registration applications, for
the express purpose of preverimting identity theft. Tex. H.B. 345, 79th Leg., R.S. (2005) (as filed
January 10, 2005) (Appendix| Tab A)*; House Elections Committee, Bill An.alysis, Tex. C.S.H.B.
345, 79th Leg., R.S. (2005) (:%ppendix, ‘Tab B); C_ommittee Hearing on Tex. H.B. 345, Before the
House Committee on Electiohs, 79th Leg., R.S. (February 16, 2005) (testimony of Representative

Burt R. Solomons, author)’. | Tex. Elec. Code § 13.004(c) expressly makes confidential a social

security numbser, driver’s licehse number, or number of a DPS personal identification card furnished

i
i

?The undersigned attorﬁey certifies by her signature that the documents in the Appendix, Tabs A-
C, are true and correct copies of documents printed from the official website of the Texas Legislature.,
Legislative information regardihg H.B. 345 may be found at hitp://www.capitol.state.tx.us/cgi-bin/

db2www f‘tlobillh.istfactions.dZQer'report?LEG@?Q&SESS'—‘R&CHA.MBER=H&BH.,LTYPE =B & BILL
SUFFIX=00342. i

! :
*tapes available from tle House of Representatives Audio/Video Services or on the web:
http:/fwww, house -state.tx.us/cdmmittees/broadcasts. php?cmte=240&session=79, starting at 1:16.

D’s Reply to P’s Cx-MSJ

Cause No. D-1-GN-06-001120 Page3 of 11
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i
on a voter registration appliczi.tion. The legislature declined to add date of birth to this list of
confidential information. Insttjtad, the legislature prohibited county officials only from posting the
date of birth, telephone numbeik and the subsccﬁon (c) information on the internet. Act of May 24,
2005, 79th I;.e:g., R.S, ch. 48’?_.5': § 2, sec. 13.004, 2005 Tex. Gen. Laws 1348 (codified at Tex. Elec.
Code § 13.004(d)) (Appendixé;, Tab C). Dates of birth on voter registration applications are still
available if requested under the PIA.

Plaintiff points to the n:'aewly enacted Tex, Bus. & Com. Code Ann. ch. 48 (West Supp. 2005)

(Identity Theft Enforcement ahd Protection Act, 79th Leg., R.S. ch. 294, § 2, 2005 Tex. Gen. Laws
885) (Appendix, Tab D), as i;lunhcr indication that the birth date of a public emﬁloyee ‘_‘should be
recoénized under the [PIA].” :P‘s Cx-MSJ at 4. Plaintiff states that chapter 48 protects birth dates,
as personal identifying information (PII), from disclosure undef certain circumstances. Id. Itistrue
that date of birth is considercrd PII under section 48.002(1)(A). Itis not.true that date of birth is

protected from disclosure, under any circumstance. This law prohibits the use or possession of PII

without consent and with the intent to obtain anything of value in another person’s name, Tex. Bus.

& Com. Code § 48.101(a). The law also requires businesses, bﬁt not governmental bodies, to
maintain procedures to protec?t from unlawful use or disclosure of “sensitive personal information”
(SPI). Tex. Bus. & Com. Coiﬁe § 48.102, Significantly, date of birth is not SPI under chapter 48;
only a person’s name in coriljunction with a social security number, driver’s license or official
idenﬁﬁcatipn number or an Iaccount or credit/debit card number is. Tex. Bus. & Conl1. Code
§ 48.002(2). Chapter 48 of thle Business and Commerce Code and section 13.004(d) of the Election
Code are the legislature’s lateést efforts toward p.rotccting Texas citizens agaiﬁst identify theft. That
protection does not include nélaking date of birth con.ﬁdentiﬁl by law.

The legislature has als;#o had opportunities to protect public employees’ dates of birth directly

D’s Reply to P’s Cx-MSJ
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in the PIA. In 1985, the legisiai!ture added former section 3A to Tex. Rev. Civ. Stat. Ann. 6252-17a
(predecessor to Tex. Gov’t Co'iﬂe ch, 552), giving public employees' the right to choose whether the
public had access to their homefk addresses and telephone numbers. Act of May 24, 1985, 69th Leg,,
R.S., ch.750, § 3, 1985 Tex. (ken Laws 2574. In 1995, the Iegxslature amended this section (now
section 552.024) to give that sAme choice for social security numbers and names of family members
of public employees. Act of May 29, 1995, 74th Leg., R.S., ch. 1035, § 5, sec. 552.024(a), 1995
Tex. Gen. Laws 5130. There? is no state statute in Texas that makes the dates of birth of public
employees confidential or othérwise. excepted from disclosure. The actions of the legislature to date

reflect an intent that such infdrmation be public under Texas laws.

H
I

2. Texas common law privécy does not make public employees’ dates of birth confidential.
. Asalready stated in thti Attorney General’s letter ruling and Intervenor’s motion for summary
Judgmenl:, common law pni.facy protects only highly intimate or embarrassing information,
dlsclosure of which would bb highly objectionable toa reasonable person, See Tex. Att’y Gen
OR2006-01938 at1-4 (2006)! I's MSJ at 4-7. Plaintiff has not met ﬂns threshold test. In her cross-
motion, Plaintiff asserts that :ﬂ'}e Third Court of Appeals used broader lﬁnguage than the Supreme
Court used in Industrial F. o:)?nd. when it announced the above test for disclosure under the PIA.
Plaintiff refers to Hubert w Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546, 551, n.8
(Tex.App.—Austin 1983, wn‘t ref’d n.r.e.) and claims that, under Hubert, common law privacy
“requires a balance between :the protection of an individual’s right to privacy and the preservation
of the public’s right to goverihmcnt information.” P’s Cx-MSJ at 3.
Plaintiff uses the mo%xg test and misconstrues the Third Court’s analysis in Hubert. Hubert

applied the predecessor pmvf.sion to Tex. Gov’t Code § 552.102, section 3(a)(2) of art. 6252-17a,
| g

the exception for personnel iilcs of public employees. That section states that such information is

D’s Reply to P’s Cx-MSJ F
Cause No. D-1-GN-06-001120 . Page S of 11
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cxoepted from disclosure if dtsﬂ'losure “would constitute a clearly unwarranted invasion of personal
privacy.” Tex. Gov’t Code § 5’52 102(a). The Third Court held that the test under this exception is
the same test announced by the;Supreme Court in Industrial Found., for Tex. Gov’t Code 552.101’s
predecessor, art. 6252-17a § 3i[a)(l). Hubert, 652 S.W.2d at 550. Mofeover, the Third Court did
broaden the test for section 3(.i)(2), but not in the way claimed by Plaintiff; it made establishing an
invasion of privacy more dlffiduit The Court held that under the “clearly unwarramed" requirement,
“the statute places a further burden on litigants who successfully establish that publication of
material would result in an in%;asion of privacy.” Id. at 551.

Date of birth does notg meet the test for information protected under common law privacy.
See Industrial Found., 540 §:.W.2d at_683. Comparing the information protécted in Industrial
Found. to date of birth .resuhifs inonly one conclusion: it is not highly intimate or embarrassing
private information under con?znon law privacy. Id. (claims of injuries from sexual assault, a claim
on behalf of illegitimate chikiren, claim for expenses of pregnancy due to failure of contraceptive
device, claims for psychjatric%;trcatment, claims for injuries stemming from attempted suicide); see
also Hubert, 652 S.W.2d at% 551 (disﬁnguishing the “intimate or embarrassing information” in .
Industrial Found. from that rﬁilaterial sought in Hubert (names of candidates for A&M president)).
The Fifth Circuit Court of Apésea.ls has held that personal information such as age, job title, and street
address is not “highly intimat%:" information under Texas common law privacy. Johnson v. Sawyer,
47F.3d 716, 732-33 (5th Cir.g 1995). As noted in Johnson, “Prosser, Law of Torts § 117 at 858 (4th
ed. 1971), state; ‘[t]he pIainti:ff cannot complain when an occupation in which he publicly engages
is called to public attention é)r when publicity is given to matters such as the date of his birth.””
Johnson, 47 F.3d at 7.3 2-33. iLSixnilarIy, the Fifth Circuit noted that “[tlhe Restatement (Second) of

Torts, § 652D, comment b, 1}; to the same effect, viz: ‘[t]here is no liability for giving publicity to

D’s Reply to P's Cx-MSJ
Cause No, D-1-GN-06-001120 Page 6 of 11
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facts about the plaintiff's life . such as the date of his birth .. .” Id at 385, 386.” Johnson, 47 F.3d
at 733.

- Even if a court found {hat information met the threshold test of being highly intimate or
emb&massiné personal informéltion, disclosure of \;vhich would be hi_ghly offensive to a reasonable
person, the court does not balziince the interests of the requestor versus the privacy interests of the
affected individuals to reach 1&1& ﬁ\ird'prong of the test: that the information is not of legitimate
public concern. There simpl;jv is no balancing under common law privacy. In Hubert, the Third
Court rejected any concept 011s balancing the protection of the individual’s right to privacy and the
public or the specific requestmib sright to know. 652 S.W.2d at 550-51. Application of the Industrial
Found. test “result[s] in the p?l‘oper ‘balancing’ of an individual’s right to privacy” and the purpose

- of the PIA. Id., at 550 &n. 71

Thel Supreme Court, ni Industrial Found., says that this last requirement “is necessarily one’
which can only be considercczi in the context of each particular case, considering the nature of the
information and the public’s icgitjmatc interest in its disclosure.” 540 S.W.2d at 685. The Court
goes on to recognize a prcswénption that information that has been shown to be of such a private
nature under common law pijivacy will generally not be of 1egiﬁmatc interest to the public. /d
Because of this presumption%of no legitimate concern, it is imperative that only information that
meets the test for private infr;nnation be accorded this special treatment. Accordingly, the Court
must first determine if Plainti{fhas met her burdento establish that the information is highly intimate
and embarrassing, as rcquircsji under Industrial Found., before the requestor is even called upon to
show a legitimate public C(:bncem. Id.; accord: Morales v. Ellen, 840 S.W.2d 519, 524-25
(Tex.App.—El Paso1992, wrlk denied).

Lastly, the Supreme lourt reiterates its concern that the motives or particular interest of the

D's Reply to P's Cx-MSJ
Cause No. D-1-GN-06-001120 Page 7 of 11
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requestor not be considered “iré determining whether the matter requested is of legitimate concern
to the public, except insofar as :Ethe requestor’s interest in the information is the same as that of the
public at large.” Jd. Plaintiff l‘tas not met her burden here. As a consequence, the Dallas Morning
News has no burden to provriﬁ that there is a legitimate public concern in disclosure. of state

employees’ dates of birth. (Ev»fi-.n so, Intervenor in its motion and reply to Plaintiff’s motion, as well

as at the hearing, articulated sgveral reasons why the information is a matter of legitimate public

I
|
concern.) |

3. Constitutioﬁal privacy ddies not protect public employees’ dates of birth.
Date of birth simply calimot meet the threshold test for constitutional protection. “[Njotevery
publication of intimate or emtiiarrassing information about an individual constitutes an invasion of
a constitutionally protected -@:one of privacy.” Industrial Found., 540 S.W.2d at 680. The
Constitution protects individ{?al ptiva.cf’ only within certain defined zones of privacy-marriage,
procreation, family relationslﬁ;)s, child rearing and education. Jd. at 680-81. “Thus, the State’s right
to make available for public inéspection information pertaining to an individual does not conflict with
the individual’s constimtionajl right of privacy unless the State’s action restricts his freedom in a _
sphere recognized to be witH:in a zone of privacy protected by the Constitution.” Id. Personal.
matters outside the zones of fbrivacy may also be protected under the Constitution. This type of
information must still concej%n the “most intimate aspects of human affairs.” Ramie v. City bf ;
Hedwig Village, 765 F.2d 4‘;30, 492 (Sﬁ‘Cir. 1985). Disclosure of matters outside the z;:nes of
privacy may still be permiuegxi if a compelling governmental interest in disclosure outweighs the
* individual’s right of privacy.é Id. While constitutional pﬁvmy does include a balancing of these

. |

interests, the balancing is onl_hr required, again, after the plaintiff establishes that the information is
constitutionally protected. |

D's Reply to P’s Cx-MSJ

Cause No. D-1-GN-06-001120 Page 8 of 11
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Plaintiff has not establii%hed that date of birth is within any constitutionally protected zones
of pﬁvaéy or that it involves thlghly intimate personal infénnation. She simply assumes that “date
of birth is on a par with other ini‘mtimate facts.” P’s Cx-MSJ at 5. This assumption is incorrect. See
Dodge v. Trustees of Nat'l Gdih'ery of Art, 326 F. Supp. 2d 1, 16-17 (D.D.C. 2004) (“This Court
cannot justifiably classify a pe%tson’s right t6 privacy based on the protection of his Social Security
number with 2 woman's right Ito procreate within the ‘penumbra’ of fundamental rights”). So high
is this threshold, the Texas Si.lpreme Court held that even the information at issue in Industrial
Found. did not reach the 1evefi of constitutional protection. Indusrriﬁf Found., 540 S.W.2d at 681 -
(holding that availability of th:it; information, including nature of injuries, would not adversely affect
| any recognized right within a cigonstitutiona]ly protected zone of privacy). Date of birth is simply not
wiﬁﬁn any zones of privacy_;i rgccgnized by the courts or “on a par” with any constitutionally

protected information,

OBJECTION TO PLAINTIFF’S SUMMARY JUDGMENT EVIDENCE
AND AMIC I,?S CURIAE MEMORANDUM AND AFFIDAVIT

Defendant joins with f:ntervenor in its objections to Plaintiff’s summary judgment affidavits
and to the affidavit ﬁf Jerome ZMichael Gross attached to the Memorandum of Amicus Curiae by the
Texas State Emplof,'ees Uniori (TSEU). Moreover, the Memorandum should not be considered. The
purpose of an amicus brief i:;t to present arguments by a nonparty in support of a paﬂy. TSEU’s
memorandum adds no legal hrgument to this case; it simply refers to Plaintiff’s cross-motion for
M judgment. Like th¢ plaintiff’s, TSEU’s position is ﬁore properly made to the legislature.

1 ' CONCLUSION AND PRAYER
Plaintiff fails to meeié her burden under the PIA to demonstrate that dates of birth of state

employees are excepted frozrjr. disclosure under Tex. Gov’t Code § 552.101. Clearly, common law

I>’s Reply to P’s Cx-MSJ
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privacy and constitutional priv;cy do not make such information confidential by law.. Plaintiff has
not articulated any other legal %:»asis or provided sufficient summary judgment proof to allow this
Court to grant her cruss-motiox?i for summary judgment. The PIA does not allow a court to hold that
information may be with.helcf: from the public without a specific exception that makes it so.
Industrial Fuund., 540 S.W.?.J:a at 682. Section 552.001(b) of the PIA requires that the Act “shall
be Iibeially construed in favoré of granting a request for information.” “The practical effect of a
statutory directive for liberal cibnstructiun of an act is that close judgment calls are to be resolved in
favor of the stated purﬁose of fthe legislation.” Hubert, 652 S.W.2d at 552. Asa matter of law, the

- information here is subject to Edisclosure.

‘Defendant Greg Abb(}tt, Attorney General of Texas, respectfully asks the Court to deny
i ' :

Plaintiff’s cross-motion for isummary judgment and grant Intervenor’s motion for summary
judgment.
i Respectfully submitted,

GREG ABBOTT
Attorney General of Texas

i KENT C. SULLIVAN
First Agsistant Attorney General

EDWARD D. BURBACH
Deputy Attorney General for Litigation

BARBARA B. DEANE
Chief, Administrative Law Division

BRENDA LOUDERMILK
Chief, Open Records Litigation
Administrative Law Division
P.O. Box 12548

Austin, Texas 78711-2548
Telephone:  (512) 475-4292
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Fax: (512) 320-0167
State Bar No. 12585600

ATTORNEYS FOR DEFENDANT

I CERTIFICATE OF SERVICE

I hereby certify that a trie and correct copy of the foregoing Reply to Plaintiff’s Cross-Motion
for Summary Judgment of Defendant Greg Abbott, Attorney General of Texas, has been served, on
August 4, 2006, on the following attorneys-in-charge:

Via Facsimile Transmission | Via Facsimile Transmission

MAUREEN POWERS i PAUL C. WATLER

Assistant Attorney General | Jenkens & Gilchrist

Financial Litigation Divisior A Professional Corporation

Office of the Attorney General Fax: (214) 855-4300

Fax: (512) _4’:'7"-23453i State Bar No. 20931600

State Bar No. 16218679 | ATTORNEYS FOR INTERVENOR

ATTORNEY FOR PLAINTIFF THE DALLAS MORNING NEWS, L.P,

L ppatens2 7

BRENDA LOUDERMILK
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