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(B) Cross-examine witnesses and
rebut records or other physical evi-
dence (except as provided in paragraph
(a)(2)(iv)(D) of this section);

(C) Be present during the entire hear-
ing (except as provided in paragraph
(a)(2)(iv)(D) of this section);

(D) Be accompanied, represented, and
advised by counsel of his or her own
choosing; and

(BE) Testify in his or her own behalf.

(iv) Conduct of the Hearing. (A) A
summarized record of the hearing shall
be made.

(B) All relevant and material evi-
dence is admissible (except as provided
in paragraph (a)(2)(iv)(D) of this sec-
tion); however, formal rules of evidence
are not applicable.

(C) Witnesses shall testify under oath
and are subject to cross-examination
(except as provided in paragraph
(a)(2)(iv)(D) of this section).

(D) If the Hearing Officer determines
that the testimony of a witness or any
documentary or physical evidence con-
tains classified information or UCNI,
such testimony or evidence will not be
considered unless it is material. If it is
material, a nonsensitive summary of
the testimony or records or description
of the physical evidence shall be made
available to the person to the max-
imum extent possible, consistent with
the requirements of national security
or the public health and safety. In all
such cases, the Hearing Officer, in con-
sidering such testimony or evidence,
shall take into account that the person
did not have an opportunity to cross-
examine the witness or review the ac-
tual document or evidence.

(E) The DOE bears the burden of
proving that a violation of section 148
of the Atomic Energy Act or any regu-
lation or order of the Secretary issued
under section 148 of the Atomic Energy
Act, including these regulations, has
occurred.

(v) Failure to request a hearing. If the
person fails to file a written request for
a hearing within the specified time pe-
riod, the person relinquishes his or her
right to a hearing. If the person does
not request a hearing, the Chief
Health, Safety and Security Officer
shall transmit his or her recommenda-
tion, with any supporting materials, to
the Secretary for the Secretary’s final
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determination on the imposition of the
civil penalty.

(3) Final determination. The Secretary
makes the final determination on the
disposition of a violation. The Sec-
retary may uphold, compromise or
mitigate, or remit any penalty rec-
ommended by the Chief Health, Safety
and Security Officer.

(4) Appeal. A person whom the Sec-
retary has determined violated section
148 of the Atomic Energy Act or any
regulations or orders of the Secretary
issued under section 148 of the Atomic
Energy Act, including these regula-
tions, may appeal the determination of
the Secretary to an appropriate United
States District Court.

(5) Collection of Penalty. (i) The Sec-
retary may request the Attorney Gen-
eral to institute a civil action to col-
lect a penalty imposed by the Sec-
retary under this section.

(ii) The Attorney General has the ex-
clusive power to uphold, compromise or
mitigate, or remit any civil penalty
imposed by the Secretary under this
section and referred to the Attorney
General for collection.

(b) Criminal penalty. Any person who
violates section 148 of the Atomic En-
ergy Act or any regulations or orders
of the Secretary issued under section
148 of the Atomic Energy Act, includ-
ing these regulations may be subject to
a criminal penalty under section 223 of
the Atomic Energy Act. In such case,
the Secretary refers the matter to the
Attorney General for investigation and
possible prosecution.

[60 FR 15822, Apr. 22, 1985, as amended at 62
FR 46184, Sept. 2, 1997; 71 FR 68736, Nov. 28,
2006]
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SOURCE: 57 FR 15144, Apr. 24, 1992, unless
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Subpart A—General

§1021.100 Purpose.

The purpose of this part is to estab-
lish procedures that the Department of
Energy (DOE) shall use to comply with
section 102(2) of the National Environ-
mental Policy Act (NEPA) of 1969 (42
U.S.C. 4332(2)) and the Council on Envi-
ronmental Quality (CEQ) regulations
for implementing the procedural provi-
sions of NEPA (40 CFR parts 1500-1508).
This part supplements, and is to be
used in conjunction with, the CEQ Reg-
ulations.

§1021.101 Policy.

It is DOE’s policy to follow the letter
and spirit of NEPA; comply fully with
the CEQ Regulations; and apply the
NEPA review process early in the plan-
ning stages for DOE proposals.

§1021.102 Applicability.

(a) This part applies to all organiza-
tional elements of DOE except the Fed-
eral Energy Regulatory Commission.

(b) This part applies to any DOE ac-
tion affecting the quality of the envi-
ronment of the United States, its terri-
tories or possessions. DOE actions hav-
ing environmental effects outside the
United States, its territories or posses-
sions are subject to the provisions of
Executive Order 12114, ‘“‘Environmental
Effects Abroad of Major Federal Ac-
tions” (3 CFR, 1979 Comp., p. 356; 44 FR
1957, January 4, 1979), DOE guidelines
implementing that Executive Order (46
FR 1007, January 5, 1981), and the De-
partment of State’s ‘‘Unified Proce-
dures Applicable to Major Federal Ac-
tions Relating to Nuclear Activities
Subject to Executive Order 12114 (44
FR 65560, November 13, 1979).

§1021.103 Adoption of CEQ NEPA reg-
ulations.
DOE adopts the regulations for im-
plementing NEPA published by CEQ at
40 CFR parts 1500 through 1508.

§1021.104 Definitions.

(a) The definitions set forth in 40
CFR part 1508 are referenced and used
in this part.

(b) In addition to the terms defined
in 40 CFR part 1508, the following defi-
nitions apply to this part:
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Action means a project, program,
plan, or policy, as discussed at 40 CFR
1508.18, that is subject to DOE’s control
and responsibility. Not included within
this definition are purely ministerial
actions with regard to which DOE has
no discretion. For example, ministerial
actions to implement congressionally
mandated funding for actions not pro-
posed by DOE and as to which DOE has
no discretion (i.e., statutorily man-
dated, congressionally initiated
“passthroughs’’).

Advance NOI means a formal public
notice of DOE’s intent to prepare an
EIS, which is published in advance of
an NOI in order to facilitate public in-
volvement in the NEPA process.

American Indian tribe means any In-
dian tribe, band, nation, pueblo, or
other organized group or community,
including any Alaska native entity,
which is recognized as eligible for the
special programs or services provided
by the United States because of their
status as Indians.

Categorical exclusion means a cat-
egory of actions, as defined at 40 CFR
1508.4 and listed in appendix A or B to
subpart D of this part, for which nei-
ther an EA nor an EIS is normally re-
quired.

CE® means the Council on Environ-
mental Quality as defined at 40 CFR
1508.6.

CE® Regulations means the regula-
tions issued by CEQ (40 CFR parts 1500—
1508) to implement the procedural pro-
visions of NEPA.

CERCLA-excluded petroleum and nat-
ural gas products means petroleum, in-
cluding crude oil or any fraction there-
of, that is not otherwise specifically
listed or designated as a hazardous sub-
stance under section 101(14) of the Com-
prehensive Environmental Response,
Compensation, and Liability Act
(CERCLA) (42 U.S.C. 9601.101(14)) and
natural gas, natural gas liquids, lique-
fied natural gas, or synthetic gas usa-
ble for fuel or of pipeline quality (or
mixtures of natural gas and such syn-
thetic gas).

Contaminant means a substance iden-
tified within the definition of contami-
nant in section 101(33) of CERCLA (42
U.S.C. 9601.101(33)).

Day means a calendar day.

§1021.104

DOE means the U.S. Department of
Energy.

DOE proposal (or proposal) means a
proposal, as discussed at 40 CFR 1508.23
(whether initiated by DOE, another
Federal agency, or an applicant), for an
action, if the proposal requires a DOE
decision.

EA means an environmental assess-
ment as defined at 40 CFR 1508.9.

EIS means an environmental impact
statement as defined at 40 CFR 1508.11,
or, unless this part specifically pro-
vides otherwise, a Supplemental EIS.

EPA means the U.S. Environmental
Protection Agency.

FONSI means a Finding of No Signifi-
cant Impact as defined at 40 CFR
1508.13.

Hazardous substance means a sub-
stance identified within the definition
of hazardous substances in section
101(14) of CERCLA (42 U.S.C.
9601.101(14)). Radionuclides are haz-
ardous substances through their listing
under section 112 of the Clean Air Act
(42 U.S.C. 7412) (40 CFR part 61, subpart
H).

Host state means a state within whose
boundaries DOE proposes an action at
an existing facility or construction or
operation of a new facility.

Host tribe means an American Indian
tribe within whose tribal lands DOE
proposes an action at an existing facil-
ity or construction or operation of a
new facility. For purposes of this defi-
nition, tribal lands means the area of
“Indian country,” as defined in 18
U.S.C. 1151, that is under the tribe’s ju-
risdiction. That section defines Indian
country as:

(i) All land within the limits of any
Indian reservation under the jurisdic-
tion of the United States government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation;

(ii) All dependent Indian commu-
nities within the borders of the United
States whether within the original or
subsequently acquired territory there-
of, and whether within or without the
limits of a state; and

(iii) All Indian allotments, the Indian
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same.
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Interim action means an action con-
cerning a proposal that is the subject
of an ongoing EIS and that DOE pro-
poses to take before the ROD is issued,
and that is permissible under 40 CFR
1506.1: Limitations on actions during
the NEPA process.

Mitigation Action Plan means a docu-
ment that describes the plan for imple-
menting commitments made in a DOE
EIS and its associated ROD, or, when
appropriate, an EA or FONSI, to miti-
gate adverse environmental impacts
associated with an action.

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C.
4321 et seq.).

NEPA document means a DOE NOI,
EIS, ROD, EA, FONSI, or any other
document prepared pursuant to a re-
quirement of NEPA or the CEQ Regula-
tions.

NEPA review means the process used
to comply with section 102(2) of NEPA.

NOI means a Notice of Intent to pre-
pare an EIS as defined at 40 CFR
1508.22.

Notice of Availability means a formal
notice, published in the FEDERAL REG-
ISTER, that announces the issuance and
public availability of a draft or final
EIS. The EPA Notice of Availability is
the official public notification of an
EIS; a DOE Notice of Availability is an
optional notice used to provide infor-
mation to the public.

Pollutant means a substance identi-
fied within the definition of pollutant
in section 101(33) of CERCLA (42 U.S.C.
9601.101(33)).

Program means a sequence of con-
nected or related DOE actions or
projects as discussed at 40 CFR
1508.18(b)(3) and 1508.25(a).

Programmatic NEPA document means
a broad-scope EIS or EA that identifies
and assesses the environmental im-
pacts of a DOE program; it may also
refer to an associated NEPA document,
such as an NOI, ROD, or FONSI.

Project means a specific DOE under-
taking including actions approved by
permit or other regulatory decision as
well as Federal and federally assisted
activities, which may include design,
construction, and operation of an indi-
vidual facility; research, development,
demonstration, and testing for a proc-
ess or product; funding for a facility,

10 CFR Ch. X (1-1-08 Edition)

process, or product; or similar activi-
ties, as discussed at 40 CFR
1508.18(b)(4).

ROD means a Record of Decision as
described at 40 CFR 1505.2.

Scoping means the process described
at 40 CFR 15601.7; ‘“‘public scoping proc-
ess” refers to that portion of the
scoping process where the public is in-
vited to participate, as described at 40
CFR 1501.7 (a)(1) and (b)(4).

Site-wide NEPA document means a
broad-scope EIS or EA that is pro-
grammatic in nature and identifies and
assesses the individual and cumulative
impacts of ongoing and reasonably
foreseeable future actions at a DOE
site; it may also refer to an associated
NEPA document, such as an NOI, ROD,
or FONSI.

Supplement Analysis means a DOERE
document used to determine whether a
supplemental EIS should be prepared
pursuant to 40 CFR 1502.9(c), or to sup-
port a decision to prepare a new EIS.

Supplemental EIS means an EIS pre-
pared to supplement a prior EIS as pro-
vided at 40 CFR 1502.9(c).

The Secretary means the Secretary of
Energy.

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36239, July 9, 1996]

§1021.105 Oversight of Agency NEPA
activities.

The General Counsel, or his/her des-
ignee, is responsible for overall review
of DOE NEPA compliance. Further in-
formation on DOE’s NEPA process and
the status of individual NEPA reviews
may be obtained upon request from the
Office of NEPA Policy and Compliance,
GC-20, Office of the General Counsel,
U.S. Department of Energy, 1000 Inde-
pendence Avenue SW., Washington, DC
20585-0103.

[71 FR 68736, Nov. 28, 2006]

Subpart B—DOE Decisionmaking

§1021.200 DOE planning.

(a) DOE shall provide for adequate
and timely NEPA review of DOE pro-
posals, including those for programs,
policies, projects, regulations, orders,
or legislation, in accordance with 40
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Interim action means an action con-
cerning a proposal that is the subject
of an ongoing EIS and that DOE pro-
poses to take before the ROD is issued,
and that is permissible under 40 CFR
1506.1: Limitations on actions during
the NEPA process.

Mitigation Action Plan means a docu-
ment that describes the plan for imple-
menting commitments made in a DOE
EIS and its associated ROD, or, when
appropriate, an EA or FONSI, to miti-
gate adverse environmental impacts
associated with an action.

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C.
4321 et seq.).

NEPA document means a DOE NOI,
EIS, ROD, EA, FONSI, or any other
document prepared pursuant to a re-
quirement of NEPA or the CEQ Regula-
tions.

NEPA review means the process used
to comply with section 102(2) of NEPA.

NOI means a Notice of Intent to pre-
pare an EIS as defined at 40 CFR
1508.22.

Notice of Availability means a formal
notice, published in the FEDERAL REG-
ISTER, that announces the issuance and
public availability of a draft or final
EIS. The EPA Notice of Availability is
the official public notification of an
EIS; a DOE Notice of Availability is an
optional notice used to provide infor-
mation to the public.

Pollutant means a substance identi-
fied within the definition of pollutant
in section 101(33) of CERCLA (42 U.S.C.
9601.101(33)).

Program means a sequence of con-
nected or related DOE actions or
projects as discussed at 40 CFR
1508.18(b)(3) and 1508.25(a).

Programmatic NEPA document means
a broad-scope EIS or EA that identifies
and assesses the environmental im-
pacts of a DOE program; it may also
refer to an associated NEPA document,
such as an NOI, ROD, or FONSI.

Project means a specific DOE under-
taking including actions approved by
permit or other regulatory decision as
well as Federal and federally assisted
activities, which may include design,
construction, and operation of an indi-
vidual facility; research, development,
demonstration, and testing for a proc-
ess or product; funding for a facility,
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process, or product; or similar activi-
ties, as discussed at 40 CFR
1508.18(b)(4).

ROD means a Record of Decision as
described at 40 CFR 1505.2.

Scoping means the process described
at 40 CFR 15601.7; ‘“‘public scoping proc-
ess” refers to that portion of the
scoping process where the public is in-
vited to participate, as described at 40
CFR 1501.7 (a)(1) and (b)(4).

Site-wide NEPA document means a
broad-scope EIS or EA that is pro-
grammatic in nature and identifies and
assesses the individual and cumulative
impacts of ongoing and reasonably
foreseeable future actions at a DOE
site; it may also refer to an associated
NEPA document, such as an NOI, ROD,
or FONSI.

Supplement Analysis means a DOERE
document used to determine whether a
supplemental EIS should be prepared
pursuant to 40 CFR 1502.9(c), or to sup-
port a decision to prepare a new EIS.

Supplemental EIS means an EIS pre-
pared to supplement a prior EIS as pro-
vided at 40 CFR 1502.9(c).

The Secretary means the Secretary of
Energy.

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36239, July 9, 1996]

§1021.105 Oversight of Agency NEPA
activities.

The General Counsel, or his/her des-
ignee, is responsible for overall review
of DOE NEPA compliance. Further in-
formation on DOE’s NEPA process and
the status of individual NEPA reviews
may be obtained upon request from the
Office of NEPA Policy and Compliance,
GC-20, Office of the General Counsel,
U.S. Department of Energy, 1000 Inde-
pendence Avenue SW., Washington, DC
20585-0103.

[71 FR 68736, Nov. 28, 2006]

Subpart B—DOE Decisionmaking

§1021.200 DOE planning.

(a) DOE shall provide for adequate
and timely NEPA review of DOE pro-
posals, including those for programs,
policies, projects, regulations, orders,
or legislation, in accordance with 40
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CFR 1501.2 and this section. In its plan-
ning for each proposal, DOE shall in-
clude adequate time and funding for
proper NEPA review and for prepara-
tion of anticipated NEPA documents.

(b) DOE shall begin its NEPA review
as soon as possible after the time that
DOE proposes an action or is presented
with a proposal.

(c) DOE shall determine the level of
NEPA review required for a proposal in
accordance with §1021.300 and subpart
D of this part.

(d) During the development and con-
sideration of a DOE proposal, DOE
shall review any relevant planning and
decisionmaking documents, whether
prepared by DOE or another agency, to
determine if the proposal or any of its
alternatives are considered in a prior
NEPA document. If so, DOE shall con-
sider adopting the existing document,
or any pertinent part thereof, in ac-
cordance with 40 CFR 1506.3.

§1021.210 DOE decisionmaking.

(a) For each DOE proposal, DOE shall
coordinate its NEPA review with its
decisionmaking. Sections 1021.211
through 1021.214 of this part specify
how DOE will coordinate its NEPA re-
view with decision points for certain
types of proposals (40 CFR 1505.1(b)).

(b) DOE shall complete its NEPA re-
view for each DOE proposal before
making a decision on the proposal (e.g.,
normally in advance of, and for use in
reaching, a decision to proceed with de-
tailed design), except as provided in 40
CFR 1506.1 and §§1021.211 and 1021.216 of
this part.

(c) During the decisionmaking proc-
ess for each DOE proposal, DOE shall
consider the relevant NEPA docu-
ments, public and agency comments (if
any) on those documents, and DOE re-
sponses to those comments, as part of
its consideration of the proposal (40
CFR 1505.1(d)) and shall include such
documents, comments, and responses
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS or EA is prepared for a
DOE proposal, DOE shall consider the
alternatives analyzed in that EIS or
EA before rendering a decision on that
proposal; the decision on the proposal
shall be within the range of alter-

§1021.213

natives analyzed in the EA or EIS (40
CFR 1505.1(e)).

(e) When DOE uses a broad decision
(such as one on a policy or program) as
a basis for a subsequent narrower deci-
sion (such as one on a project or other
site-specific proposal), DOE may use
tiering (40 CFR 1502.20) and incorpora-
tion of material by reference (40 CFR
1502.21) in the NEPA review for the sub-
sequent narrower proposal.

§1021.211 Interim actions: Limitations
on actions during the NEPA proc-
ess.

While DOE is preparing an EIS that
is required under §1021.300(a) of this
part, DOE shall take no action con-
cerning the proposal that is the subject
of the EIS before issuing an ROD, ex-
cept as provided at 40 CFR 1506.1. Ac-
tions that are covered by, or are a part
of, a DOE proposal for which an EIS is
being prepared shall not be categori-
cally excluded under subpart D of these
regulations unless they qualify as in-
terim actions under 40 CFR 1506.1.

§1021.212 Research, development,
demonstration, and testing.

(a) This section applies to the adop-
tion and application of programs that
involve research, development, dem-
onstration, and testing for new tech-
nologies (40 CFR 1502.4(c)(3)). Adoption
of such programs might also lead to
commercialization or other broad-scale
implementation by DOE or another en-
tity.

(b) For any proposed program de-
scribed in paragraph (a) of this section,
DOE shall begin its NEPA review (if
otherwise required by this part) as
soon as environmental effects can be
meaningfully evaluated, and before
DOE has reached the level of invest-
ment or commitment likely to deter-
mine subsequent development or re-
strict later alternatives, as discussed
at 40 CFR 1502.4(c)(3).

(c) For subsequent phases of develop-
ment and application, DOE shall pre-
pare one or more additional NEPA doc-
uments (if otherwise required by this
part).

§1021.213 Rulemaking.

(a) This section applies to regula-
tions promulgated by DOE.
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(b) DOE shall begin its NEPA review
of a proposed rule (if otherwise re-
quired by this part) while drafting the
proposed regulation, and as soon as en-
vironmental effects can be meaning-
fully evaluated.

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS is required, DOE will
normally publish the draft EIS at the
time it publishes the proposed rule (40
CFR 1502.5(d)). DOE will normally com-
bine any public hearings required for a
proposed rule with the public hearings
required on the draft EIS under
§1021.313 of this part. The draft EIS
need not accompany notices of inquiry
or advance notices of proposed rule-
making that DOE may use to gather
information during early stages of reg-
ulation development. When engaged in
rulemaking for the purpose of pro-
tecting the public health and safety,
DOE may issue the final rule simulta-
neously with publication of the EPA
Notice of Availability of the final EIS
in accordance with 40 CFR 1506.10(b).

(e) If an EA is required, DOE will nor-
mally complete the EA and issue any
related FONSI prior to or simulta-
neously with issuance of the proposed
rule; however, if the EA leads to prepa-
ration of an EIS, the provisions of
paragraph (d) of this section shall
apply.

§1021.214 Adjudicatory proceedings.

(a) This section applies to DOE pro-
posed actions that involve DOE adju-
dicatory proceedings, excluding judi-
cial or administrative civil or criminal
enforcement actions.

(b) DOE shall complete its NEPA re-
view (if otherwise required by this
part) before rendering any final adju-
dicatory decision. If an EIS is required,
the final EIS will normally be com-
pleted at the time of or before final
staff recommendation, in accordance
with 40 CFR 1502.5(c).

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
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as part of the administrative record (40
CFR 1505.1(c)).

§1021.215 Applicant process.

(a) This section applies to actions
that involve application to DOE for a
permit, license, exemption or alloca-
tion, or other similar actions, unless
the action is categorically excluded
from preparation of an EA or EIS
under subpart D of this part.

(b) The applicant shall:

(1) Consult with DOE as early as pos-
sible in the planning process to obtain
guidance with respect to the appro-
priate level and scope of any studies or
environmental information that DOE
may require to be submitted as part of,
or in support of, the application;

(2) Conduct studies that DOE deems
necessary and appropriate to determine
the environmental impacts of the pro-
posed action;

(3) Consult with appropriate Federal,
state, regional and local agencies,
American Indian tribes and other po-
tentially interested parties during the
preliminary planning stages of the pro-
posed action to identify environmental
factors and permitting requirements;

(4) Notify DOE as early as possible of
other Federal, state, regional, local or
American Indian tribal actions re-
quired for project completion to allow
DOE to coordinate the Federal environ-
mental review, and fulfill the require-
ments of 40 CFR 1506.2 regarding elimi-
nation of duplication with state and
local procedures, as appropriate;

(5) Notify DOE of private entities and
organizations interested in the pro-
posed undertaking, in order that DOE
can consult, as appropriate, with these
parties in accordance with 40 CFR
1501.2(d)(2); and

(6) Notify DOE if, before DOE com-
pletes the environmental review, the
applicant plans to take an action that
is within DOE’s jurisdiction that may
have an adverse environmental impact
or limit the choice of alternatives. If
DOE determines that the action would
have an adverse environmental impact
or would limit the choice of reasonable
alternatives under 40 CFR 1506.1(a),
DOE will promptly notify the applicant
that DOE will take appropriate action
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to ensure that the objectives and pro-
cedures of NEPA are achieved in ac-
cordance with 40 CFR 1506.1(b).

(c) For major categories of DOE ac-
tions involving a large number of ap-
plicants, DOE may prepare and make
available generic guidance describing
the recommended level and scope of en-
vironmental information that appli-
cants should provide.

(d) DOE shall begin its NEPA review
(if otherwise required by this part) as
soon as possible after receiving an ap-
plication described in paragraph (a) of
this section, and shall independently
evaluate and verify the accuracy of in-
formation received from an applicant
in accordance with 40 CFR 1506.5(a). At
DOE’s option, an applicant may pre-
pare an EA in accordance with 40 CFR
1506.5(b). If an EIS is prepared, the EIS
shall be prepared by DOE or by a con-
tractor that is selected by DOE and
that may be funded by the applicant, in
accordance with 40 CFR 1506.5(c). The
contractor shall provide a disclosure
statement in accordance with 40 CFR
1506.5(c), as discussed in §1021.312(b)(4)
of this part. DOE shall complete any
NEPA documents (or evaluation of any
EA prepared by the applicant) before
rendering a final decision on the appli-
cation and shall consider the NEPA
document in reaching its decision, as
provided in §1021.210 of this part.

§1021.216 Procurement, financial as-
sistance, and joint ventures.

(a) This section applies to DOE com-
petitive and limited-source procure-
ments, to awards of financial assist-
ance by a competitive process, and to
joint ventures entered into as a result
of competitive solicitations, unless the
action is categorically excluded from
preparation of an EA or EIS under sub-
part D of this part. Paragraphs (b), (c),
and (i) of this section apply as well to
DOE sole-source procurements of sites,
systems, or processes, to noncompeti-
tive awards of financial assistance, and
to sole-source joint ventures, unless
the action is categorically excluded
from preparation of an EA or EIS
under subpart D of this part.

(b) When relevant in DOE’s judg-
ment, DOE shall require that offeror’s
submit environmental data and anal-
yses as a discrete part of the offeror’s

§1021.216

proposal. DOE shall specify in its solic-
itation document the type of informa-
tion and level of detail for environ-
mental data and analyses so required.
The data will be limited to those rea-
sonably available to offerors.

(c) DOE shall independently evaluate
and verify the accuracy of environ-
mental data and analyses submitted by
offerors.

(d) For offers in the competitive
range, DOE shall prepare and consider
an environmental critique before the
selection.

(e) The environmental critique will
be subject to the confidentiality re-
quirements of the procurement process.

(f) The environmental critique will
evaluate the environmental data and
analyses submitted by offerors; it may
also evaluate supplemental informa-
tion developed by DOE as necessary for
a reasoned decision.

(g) The environmental critique will
focus on environmental issues that are
pertinent to a decision on proposals
and will include:

(1) A brief discussion of the purpose
of the procurement and each offer, in-
cluding any site, system, or process
variations among the offers having en-
vironmental implications;

(2) A discussion of the salient charac-
teristics of each offeror’s proposed site,
system, or process as well as alter-
native sites, systems, or processes;

(3) A brief comparative evaluation of
the potential environmental impacts of
the offers, which will address direct
and indirect effects, short-term and
long-term effects, proposed mitigation
measures, adverse effects that cannot
be avoided, areas where important en-
vironmental information is incomplete
and unavailable, unresolved environ-
mental issues and practicable miti-
gating measures not included in the
offeror’s proposal; and

(4) To the extent known for each
offer, a list of Federal, Tribal, state,
and local government permits, li-
censes, and approvals that must be ob-
tained.

(h) DOE shall prepare a publicly
available environmental synopsis,
based on the environmental critique, to
document the consideration given to
environmental factors and to record
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that the relevant environmental con-
sequences of reasonable alternatives
have been evaluated in the selection
process. The synopsis will not contain
business, confidential, trade secret or
other information that DOE otherwise
would not disclose pursuant to 18
U.S.C. 1905, the confidentiality require-
ments of the competitive procurement
process, 5 U.S.C. 552(b) and 41 U.S.C.
423. To assure compliance with this re-
quirement, the synopsis will not con-
tain data or other information that
may in any way reveal the identity of
offerors. After a selection has been
made, the environmental synopsis shall
be filed with EPA, shall be made pub-
licly available, and shall be incor-
porated in any NEPA document pre-
pared under paragraph (i) of this sec-
tion.

(i) If an EA or EIS is required, DOE
shall prepare, consider and publish the
EA or EIS in conformance with the
CEQ Regulations and other provisions
of this part before taking any action
pursuant to the contract or award of fi-
nancial assistance (except as provided
at 40 CFR 1506.1 and §1021.211 of this
part). If the NEPA process is not com-
pleted before the award of the contract,
financial assistance, or joint venture,
then the contract, financial assistance,
or joint venture shall be contingent on
completion of the NEPA process (ex-
cept as provided at 40 CFR 1506.1 and
§1021.211 of this part). DOE shall phase
subsequent contract work to allow the
NEPA review process to be completed
in advance of a go/no-go decision.

Subpart C—Implementing
Procedures

§1021.300 General requirements.

(a) DOE shall determine, under the
procedures in the CEQ Regulations and
this part, whether any DOE proposal:

(1) Requires preparation of an EIS;

(2) Requires preparation of an EA; or

(3) Is categorically excluded from
preparation of either an EIS or an EA.

DOE shall prepare any pertinent docu-
ments as required by NEPA, the CEQ
Regulations, or this part.

(b) Notwithstanding any other provi-
sion of these regulations, DOE may
prepare a NEPA document for any DOE
action at any time in order to further

10 CFR Ch. X (1-1-08 Edition)

the purposes of NEPA. This may be
done to analyze the consequences of
ongoing activities, support DOE plan-
ning, assess the need for mitigation,
fully disclose the potential environ-
mental consequences of DOE actions,
or for any other reason. Documents
prepared under this paragraph shall be
prepared in the same manner as DOE
documents prepared under paragraph
(a) of this section.

§1021.301 Agency review and public
participation.

(a) DOE shall make its NEPA docu-
ments available to other Federal agen-
cies, states, local governments, Amer-
ican Indian tribes, interested groups,
and the general public, in accordance
with 40 CFR 1506.6, except as provided
in §1021.340 of this part.

(b) Wherever feasible, DOE NEPA
documents shall explain technical, sci-
entific, or military terms or measure-
ments using terms familiar to the gen-
eral public, in accordance with 40 CFR
1502.8.

(c) DOE shall notify the host state
and host tribe of a DOE determination
to prepare an EA or EIS for a DOE pro-
posal, and may notify any other state
or American Indian tribe that, in
DOE’s judgment, may be affected by
the proposal.

(d) DOE shall provide the host state
and host tribe with an opportunity to
review and comment on any DOE EA
prior to DOE’s approval of the EA. DOE
may also provide any other state or
American Indian tribe with the same
opportunity if, in DOE’s judgment, the
state or tribe may be affected by the
proposed action. At DOE’s discretion,
this review period shall be from 14 to 30
days. DOE shall consider all comments
received from a state or tribe during
the review period before approving or
modifying the EA, as appropriate. If all
states and tribes afforded this oppor-
tunity for preapproval review waive
such opportunity, or provide a response
before the end of the comment period,
DOE may proceed to approve or take
other appropriate action on the EA be-
fore the end of the review period.

(e) Paragraphs (c) and (d) of this sec-
tion shall not apply to power mar-
keting actions, such as rate-setting, in
which a state or American Indian tribe
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that the relevant environmental con-
sequences of reasonable alternatives
have been evaluated in the selection
process. The synopsis will not contain
business, confidential, trade secret or
other information that DOE otherwise
would not disclose pursuant to 18
U.S.C. 1905, the confidentiality require-
ments of the competitive procurement
process, 5 U.S.C. 552(b) and 41 U.S.C.
423. To assure compliance with this re-
quirement, the synopsis will not con-
tain data or other information that
may in any way reveal the identity of
offerors. After a selection has been
made, the environmental synopsis shall
be filed with EPA, shall be made pub-
licly available, and shall be incor-
porated in any NEPA document pre-
pared under paragraph (i) of this sec-
tion.

(i) If an EA or EIS is required, DOE
shall prepare, consider and publish the
EA or EIS in conformance with the
CEQ Regulations and other provisions
of this part before taking any action
pursuant to the contract or award of fi-
nancial assistance (except as provided
at 40 CFR 1506.1 and §1021.211 of this
part). If the NEPA process is not com-
pleted before the award of the contract,
financial assistance, or joint venture,
then the contract, financial assistance,
or joint venture shall be contingent on
completion of the NEPA process (ex-
cept as provided at 40 CFR 1506.1 and
§1021.211 of this part). DOE shall phase
subsequent contract work to allow the
NEPA review process to be completed
in advance of a go/no-go decision.

Subpart C—Implementing
Procedures

§1021.300 General requirements.

(a) DOE shall determine, under the
procedures in the CEQ Regulations and
this part, whether any DOE proposal:

(1) Requires preparation of an EIS;

(2) Requires preparation of an EA; or

(3) Is categorically excluded from
preparation of either an EIS or an EA.

DOE shall prepare any pertinent docu-
ments as required by NEPA, the CEQ
Regulations, or this part.

(b) Notwithstanding any other provi-
sion of these regulations, DOE may
prepare a NEPA document for any DOE
action at any time in order to further
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the purposes of NEPA. This may be
done to analyze the consequences of
ongoing activities, support DOE plan-
ning, assess the need for mitigation,
fully disclose the potential environ-
mental consequences of DOE actions,
or for any other reason. Documents
prepared under this paragraph shall be
prepared in the same manner as DOE
documents prepared under paragraph
(a) of this section.

§1021.301 Agency review and public
participation.

(a) DOE shall make its NEPA docu-
ments available to other Federal agen-
cies, states, local governments, Amer-
ican Indian tribes, interested groups,
and the general public, in accordance
with 40 CFR 1506.6, except as provided
in §1021.340 of this part.

(b) Wherever feasible, DOE NEPA
documents shall explain technical, sci-
entific, or military terms or measure-
ments using terms familiar to the gen-
eral public, in accordance with 40 CFR
1502.8.

(c) DOE shall notify the host state
and host tribe of a DOE determination
to prepare an EA or EIS for a DOE pro-
posal, and may notify any other state
or American Indian tribe that, in
DOE’s judgment, may be affected by
the proposal.

(d) DOE shall provide the host state
and host tribe with an opportunity to
review and comment on any DOE EA
prior to DOE’s approval of the EA. DOE
may also provide any other state or
American Indian tribe with the same
opportunity if, in DOE’s judgment, the
state or tribe may be affected by the
proposed action. At DOE’s discretion,
this review period shall be from 14 to 30
days. DOE shall consider all comments
received from a state or tribe during
the review period before approving or
modifying the EA, as appropriate. If all
states and tribes afforded this oppor-
tunity for preapproval review waive
such opportunity, or provide a response
before the end of the comment period,
DOE may proceed to approve or take
other appropriate action on the EA be-
fore the end of the review period.

(e) Paragraphs (c) and (d) of this sec-
tion shall not apply to power mar-
keting actions, such as rate-setting, in
which a state or American Indian tribe
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is a customer, or to any other cir-
cumstances where DOE determines
that such advance information could
create a conflict of interest.

§1021.310 Environmental impact state-
ments.

DOE shall prepare and circulate EISs
and related RODs in accordance with
the requirements of the CEQ Regula-
tions, as supplemented by this subpart.
DOE shall include in draft and final
EISs a disclosure statement executed
by any contractor (or subcontractor)
under contract with DOE to prepare
the EIS document, in accordance with
40 CFR 1506.5(c).

[61 FR 36239, July 9, 1996]

§1021.311 Notice of intent and

scoping.

(a) DOE shall publish an NOI in the
FEDERAL REGISTER in accordance with
40 CFR 1501.7 and containing the ele-
ments specified in 40 CFR 1508.22 as
soon as practicable after a decision is
made to prepare an EIS. However, if
there will be a lengthy period of time
between its decision to prepare an EIS
and the time of actual preparation,
DOE may defer publication of the NOI
until a reasonable time before pre-
paring the EIS, provided that DOE al-
lows a reasonable opportunity for in-
terested parties to participate in the
EIS process. Through the NOI, DOE
shall invite comments and suggestions
on the scope of the EIS. DOE shall dis-
seminate the NOI in accordance with 40
CFR 1506.6.

(b) If there will be a lengthy delay be-
tween the time DOE has decided to pre-
pare an EIS and the beginning of the
public scoping process, DOE may pub-
lish an Advance NOI in the FEDERAL
REGISTER to provide an early oppor-
tunity to inform interested parties of
the pending EIS or to solicit early pub-
lic comments. This Advance NOI does
not serve as a substitute for the NOI
provided for in paragraph (a) of this
section.

(c) Publication of the NOI in the FED-
ERAL REGISTER shall begin the public
scoping process. The public scoping
process for a DOE EIS shall allow a
minimum of 30 days for the receipt of
public comments.

§1021.313

(d) Except as provided in paragraph
(g) of this section, DOE shall hold at
least one public scoping meeting as
part of the public scoping process for a
DOE EIS. DOE shall announce the loca-
tion, date, and time of public scoping
meetings in the NOI or by other appro-
priate means, such as additional no-
tices in the FEDERAL REGISTER, news
releases to the local media, or letters
to affected parties. Public scoping
meetings shall not be held until at
least 15 days after public notification.
Should DOE change the location, date,
or time of a public scoping meeting, or
schedule additional public scoping
meetings, DOE shall publicize these
changes in the FEDERAL REGISTER oOr in
other ways as appropriate.

(e) In determining the scope of the
EIS, DOE shall consider all comments
received during the announced com-
ment period held as part of the public
scoping process. DOE may also con-
sider comments received after the close
of the announced comment period.

(f) A public scoping process is op-
tional for DOE supplemental EISs (40
CFR 1502.9(c)(4)). If DOE initiates a
public scoping process for a supple-
mental EIS, the provisions of para-
graphs (a) through (f) of this section
shall apply.

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36239, July 9, 1996]

§1021.312 [Reserved]

§1021.313 Public review of environ-
mental impact statements.

(a) The public review and comment
period on a DOE draft EIS shall be no
less than 45 days (40 CFR 1506.10(c)).
The public comment period begins
when EPA publishes a Notice of Avail-
ability of the document in the FEDERAL
REGISTER.

(b) DOE shall hold at least one public
hearing on DOE draft EISs. Such public
hearings shall be announced at least 15
days in advance. The announcement
shall identify the subject of the draft
EIS and include the location, date, and
time of the public hearings.

(c) DOE shall prepare a final EIS fol-
lowing the public comment period and
hearings on the draft EIS. The final
EIS shall respond to oral and written
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comments received during public re-
view of the draft EIS, as provided at 40
CFR 1503.4. In addition to the require-
ments at 40 CFR 1502.9(b), a DOE final
EIS may include any Statement of
Findings required by 10 CFR part 1022,
“Compliance with Floodplain and Wet-
land Environmental Review Require-
ments,” or a Statement of Findings
may be issued separately.

(d) DOE shall use appropriate means
to publicize the availability of draft
and final EISs and the time and place
for public hearings on a draft EIS. The
methods chosen should focus on reach-
ing persons who may be interested in
or affected by the proposal and may in-
clude the methods listed in 40 CFR
1506.6(b)(3).

[67 FR 15144, Apr. 24, 1992, as amended at 68
FR 51432, Aug. 27, 2003]

§1021.314 Supplemental environ-

mental impact statements.

(a) DOE shall prepare a supplemental
EIS if there are substantial changes to
the proposal or significant new cir-
cumstances or information relevant to
environmental concerns, as discussed
in 40 CFR 1502.9(c)(1).

(b) DOE may supplement a draft EIS
or final EIS at any time, to further the
purposes of NEPA, in accordance with
40 CFR 1502.9(c)(2).

(c) When it is unclear whether or not
an EIS supplement is required, DOE
shall prepare a Supplement Analysis.

(1) The Supplement Analysis shall
discuss the circumstances that are per-
tinent to deciding whether to prepare a
supplemental EIS, pursuant to 40 CFR
1502.9(c).

(2) The Supplement Analysis shall
contain sufficient information for DOE
to determine whether:

(i) An existing EIS should be supple-
mented;

(ii) A new EIS should be prepared; or

(iii) No further NEPA documentation
is required.

(3) DOE shall make the determina-
tion and the related Supplement Anal-
ysis available to the public for infor-
mation. Copies of the determination
and Supplement Analysis shall be pro-
vided upon written request. DOE shall
make copies available for inspection in
the appropriate DOE public reading
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room(s) or other appropriate loca-
tion(s) for a reasonable time.

(d) DOE shall prepare, circulate, and
file a supplement to a draft or final EIS
in the same manner as any other draft
and final EISs, except that scoping is
optional for a supplement. If DOE de-
cides to take action on a proposal cov-
ered by a supplemental EIS, DOE shall
prepare a ROD in accordance with the
provisions of §1021.315 of this part.

(e) When applicable, DOE will incor-
porate an EIS supplement, or the de-
termination and supporting Supple-
ment Analysis made under paragraph
(c) of this section, into any related for-
mal administrative record on the ac-
tion that is the subject of the EIS sup-
plement or determination (40 CFR
1502.9(c)(3)).

§1021.315

(a) No decision may be made on a
proposal covered by an EIS during a 30-
day ‘‘waiting period” following comple-
tion of the final EIS, except as pro-
vided at 40 CFR 1506.1 and 1506.10(b) and
§1021.211 of this part. The 30-day period
starts when the EPA Notice of Avail-
ability for the final EIS is published in
the FEDERAL REGISTER.

(b) If DOE decides to take action on
a proposal covered by an EIS, a ROD
shall be prepared as provided at 40 CFR
1505.2 (except as provided at 40 CFR
1506.1 and §1021.211 of this part).

(c) DOE RODs shall be published in
the FEDERAL REGISTER and made avail-
able to the public as specified in 40
CFR 1506.6, except as provided in 40
CFR 1507.3(c) and §1021.340 of this part.

(d) No action shall be taken until the
decision has been made public. DOE
may implement the decision before the
ROD is published in the FEDERAL REG-
ISTER if the ROD has been signed and
the decision and the availability of the
ROD have been made public by other
means (e.g., press release, announce-
ment in local media).

(e) DOE may revise a ROD at any
time, so long as the revised decision is
adequately supported by an existing
EIS. A revised ROD is subject to the
provisions of paragraphs (b), (¢), and (d)
of this section.

Records of decision.

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36239, July 9 1996]
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§1021.320 Environmental assessments.

DOE shall prepare and circulate EAs
and related FONSIs in accordance with
the requirements of the CEQ Regula-
tions, as supplemented by this subpart.

§1021.321 Requirements for environ-
mental assessments.

(a) When to prepare an EA. As re-
quired by 40 CFR 1501.4(b), DOE shall
prepare an EA for a proposed DOE ac-
tion that is described in the classes of
actions listed in appendix C to subpart
D of this part, and for a proposed DOE
action that is not described in any of
the classes of actions listed in appen-
dices A, B, or D to subpart D, except
that an EA is not required if DOE has
decided to prepare an EIS. DOE may
prepare an EA on any action at any
time in order to assist agency planning
and decisionmaking.

(b) Purposes. A DOE EA shall serve
the purposes identified in 40 CFR
1508.9(a), which include providing suffi-
cient evidence and analysis for deter-
mining whether to prepare an EIS or to
issue a FONSI. If appropriate, a DOE
EA shall also include any floodplain/
wetlands assessment prepared under 10
CFR part 1022 and may include anal-
yses needed for other environmental
determinations.

(c) Content. A DOE EA shall comply
with the requirements found at 40 CFR
1508.9. In addition to any other alter-
natives, DOE shall assess the no action
alternative in an EA, even when the
proposed action is specifically required
by legislation or a court order.

§1021.322 Findings of no significant
impact.

(a) DOE shall prepare a FONSI only if
the related EA supports the finding
that the proposed action will not have
a significant effect on the human envi-
ronment. If a required DOE EA does
not support a FONSI, DOE shall pre-
pare an EIS and issue a ROD before
taking action on the proposal ad-
dressed by the EA, except as permitted
under 40 CFR 1506.1 and §1021.211 of this
part.

(b) In addition to the requirements
found at 40 CFR 1508.13, a DOE FONSI
shall include the following:

(1) Any commitments to mitigations
that are essential to render the im-

§1021.330

pacts of the proposed action not sig-
nificant, beyond those mitigations that
are integral elements of the proposed
action, and a reference to the Mitiga-
tion Action Plan prepared under
§1021.331 of this part;

(2) Any ‘‘Statement of Findings’’ re-
quired by 10 CFR part 1022, ‘“‘Compli-
ance with Floodplain/Wetlands Envi-
ronmental Review Requirements’’;

(3) The date of issuance; and

(4) The signature of the DOE approv-
ing official.

(c) DOE shall make FONSIs available
to the public as provided at 40 CFR
1501.4(e)(1) and 1506.6; DOE shall make
copies available for inspection in the
appropriate DOE public reading
room(s) or other appropriate loca-
tion(s) for a reasonable time.

(d) DOE shall issue a proposed FONSI
for public review and comment before
making a final determination on the
FONSI if required by 40 CFR
1501.4(e)(2); DOE may issue a proposed
FONSI for public review and comment
in other situations as well.

(e) Upon issuance of the FONSI, DOE
may proceed with the proposed action
subject to any mitigation commit-
ments expressed in the FONSI that are
essential to render the impacts of the
proposed action not significant.

(f) DOE may revise a FONSI at any
time, so long as the revision is sup-
ported by an existing EA. A revised
FONSI is subject to all provisions of
paragraph (d) of this section.

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36239, July 9, 1996]

§1021.330 Programmatic (including
site-wide) NEPA documents.

(a) When required to support a DOE
programmatic decision (40 CFR
1508.18(b)(3)), DOE shall prepare a pro-
grammatic EIS or EA (40 CFR 1502.4).
DOE may also prepare a programmatic
EIS or EA at any time to further the
purposes of NEPA.

(b) A DOE programmatic NEPA docu-
ment shall be prepared, issued, and cir-
culated in accordance with the require-
ments for any other NEPA document,
as established by the CEQ Regulations
and this part.

(c) As a matter of policy when not
otherwise required, DOE shall prepare
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site-wide EISs for certain large, mul-
tiple-facility DOE sites; DOE may pre-
pare EISs or EAs for other sites to as-
sess the impacts of all or selected func-
tions at those sites.

(d) DOE shall evaluate site wide
NEPA documents prepared under
§1021.330(c) at least every five years.
DOE shall evaluate site-wide EISs by
means of a Supplement Analysis, as
provided in §1021.314. Based on the Sup-
plement Analysis, DOE shall determine
whether the existing EIS remains ade-
quate or whether to prepare a new site-
wide EIS or supplement the existing
EIS, as appropriate. The determination
and supporting analysis shall be made
available in the appropriate DOE pub-
lic reading room(s) or in other appro-
priate location(s) for a reasonable
time.

(e) DOE shall evaluate site-wide EAs
by means of an analysis similar to the
Supplement Analysis to determine
whether the existing site-wide EA re-
mains adequate, whether to prepare a
new site-wide EA, revise the FONSI, or
prepare a site wide EIS, as appropriate.
The determination and supporting
analysis shall be made available in the
appropriate DOE public reading
room(s) or in other appropriate loca-
tion(s) for a reasonable time.

§1021.331 Mitigation action plans.

(a) Following completion of each EIS
and its associated ROD, DOE shall pre-
pare a Mitigation Action Plan that ad-
dresses mitigation commitments ex-
pressed in the ROD. The Mitigation Ac-
tion Plan shall explain how the cor-
responding mitigation measures, de-
signed to mitigate adverse environ-
mental impacts associated with the
course of action directed by the ROD,
will be planned and implemented. The
Mitigation Action Plan shall be pre-
pared before DOE takes any action di-
rected by the ROD that is the subject
of a mitigation commitment.

(b) In certain circumstances, as spec-
ified in §1021.322(b)(2), DOE shall also
prepare a Mitigation Action Plan for
commitments to mitigations that are
essential to render the impacts of the
proposed action not significant. The
Mitigation Action Plan shall address
all commitments to such necessary
mitigations and explain how mitiga-
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tion will be planned and implemented.
The Mitigation Action Plan shall be
prepared before the FONSI is issued
and shall be referenced therein.

(c) Bach Mitigation Action Plan shall
be as complete as possible, commensu-
rate with the information available re-
garding the course of action either di-
rected by the ROD or the action to be
covered by the FONSI, as appropriate.
DOE may revise the Plan as more spe-
cific and detailed information becomes
available.

(d) DOE shall make copies of the
Mitigation Action Plans available for
inspection in the appropriate DOE pub-
lic reading room(s) or other appro-
priate location(s) for a reasonable
time. Copies of the Mitigation Action
Plans shall also be available upon writ-
ten request.

§1021.340 Classified, confidential, and
otherwise exempt information.

(a) Notwithstanding other sections of
this part, DOE shall not disclose classi-
fied, confidential, or other information
that DOE otherwise would not disclose
pursuant to the Freedom of Informa-
tion Act (FOIA) (6 U.S.C. 552) and 10
CFR 1004.10(b) of DOE’s regulations im-
plementing the FOIA, except as pro-
vided by 40 CFR 1506.6(f).

(b) To the fullest extent possible,
DOE shall segregate any information
that is exempt from disclosure require-
ments into an appendix to allow public
review of the remainder of a NEPA doc-
ument.

(c) If exempt information cannot be
segregated, or if segregation would
leave essentially meaningless material,
DOE shall withhold the entire NEPA
document from the public; however,
DOE shall prepare the NEPA docu-
ment, in accordance with the CEQ Reg-
ulations and this part, and use it in
DOE decisionmaking.

§1021.341 Coordination with other en-
vironmental review requirements.

(a) In accordance with 40 CFR
1500.4(k) and (o), 1502.25, and 1506.4,
DOE shall integrate the NEPA process
and coordinate NEPA compliance with
other environmental review require-
ments to the fullest extent possible.

(b) To the extent possible, DOE shall
determine the applicability of other
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environmental requirements early in
the planning process, in consultation
with other agencies when necessary or
appropriate, to ensure compliance and
to avoid delays, and shall incorporate
any relevant requirements as early in
the NEPA review process as possible.

§1021.342 Interagency cooperation.

For DOE programs that involve an-
other Federal agency or agencies in re-
lated decisions subject to NEPA, DOE
will comply with the requirements of
40 CFR 1501.5 and 1501.6. As part of this
process, DOE shall cooperate with the
other agencies in developing environ-
mental information and in determining
whether a proposal requires prepara-
tion of an EIS or EA, or can be cat-
egorically excluded from preparation of
either. Further, where appropriate and
acceptable to the other agencies, DOE
shall develop or cooperate in the devel-
opment of interagency agreements to
facilitate coordination and to reduce
delay and duplication.

§1021.343 Variances.

(a) Emergency actions. DOE may take
an action without observing all provi-
sions of this part or the CEQ Regula-
tions, in accordance with 40 CFR
1506.11, in emergency situations that
demand immediate action. DOE shall
consult with CEQ as soon as possible
regarding alternative arrangements for
emergency actions having significant
environmental impacts. DOE shall doc-
ument, including publishing a notice in
the FEDERAL REGISTER, emergency ac-
tions covered by this paragraph within
30 days after such action occurs; this
documentation shall identify any ad-
verse impacts from the actions taken,
further mitigation necessary, and any
NEPA documents that may be re-
quired.

(b) Reduction of time periods. On a
case-by-case basis, DOE may reduce
time periods established in this part
that are not required by the CEQ Regu-
lations. If DOE determines that such
reduction is necessary, DOE shall pub-
lish a notice in the FEDERAL REGISTER
specifying the revised time periods and
the rationale for the reduction.

(c) Other. Any variance from the re-
quirements of this part, other than as
provided by paragraphs (a) and (b) of

§1021.400

this section, must be soundly based on
the interests of national security or
the public health, safety, or welfare
and must have the advance written ap-
proval of the Secretary; however, the
Secretary is not authorized to waive or
grant a variance from any requirement
of the CEQ Regulations (except as pro-
vided for in those regulations). If the
Secretary determines that a variance
from the requirements of this part is
within his/her authority to grant and is
necessary, DOE shall publish a notice
in the FEDERAL REGISTER specifying
the variance granted and the reasons.

Subpart D—Typical Classes of
Actions

§1021.400 Level of NEPA review.

(a) This subpart identifies DOE ac-
tions that normally:

(1) Do not require preparation of ei-
ther an EIS or an EA (are categorically
excluded from preparation of either
document) (appendices A and B to this
subpart D);

(2) Require preparation of an EA, but
not necessarily an EIS (appendix C to
this subpart D); or

(3) Require preparation of an EIS (ap-
pendix D to this subpart D).

(b) Any completed, valid NEPA re-
view does not have to be repeated, and
no completed NEPA documents need to
be redone by reasons of these regula-
tions, except as provided in §1021.314.

(c) If a DOE proposal is encompassed
within a class of actions listed in the
appendices to this subpart D, DOE
shall proceed with the level of NEPA
review indicated for that class of ac-
tions, unless there are extraordinary
circumstances related to the specific
proposal that may affect the signifi-
cance of the environmental effects of
the proposal.

(d) If a DOE proposal is not encom-
passed within the classes of actions
listed in the appendices to this subpart
D, or if there are extraordinary cir-
cumstances related to the proposal
that may affect the significance of the
environmental effects of the proposal,
DOE shall either:

(1) Prepare an EA and, on the basis of
that EA, determine whether to prepare
an EIS or a FONSI; or

(2) Prepare an EIS and ROD.
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environmental requirements early in
the planning process, in consultation
with other agencies when necessary or
appropriate, to ensure compliance and
to avoid delays, and shall incorporate
any relevant requirements as early in
the NEPA review process as possible.

§1021.342 Interagency cooperation.

For DOE programs that involve an-
other Federal agency or agencies in re-
lated decisions subject to NEPA, DOE
will comply with the requirements of
40 CFR 1501.5 and 1501.6. As part of this
process, DOE shall cooperate with the
other agencies in developing environ-
mental information and in determining
whether a proposal requires prepara-
tion of an EIS or EA, or can be cat-
egorically excluded from preparation of
either. Further, where appropriate and
acceptable to the other agencies, DOE
shall develop or cooperate in the devel-
opment of interagency agreements to
facilitate coordination and to reduce
delay and duplication.

§1021.343 Variances.

(a) Emergency actions. DOE may take
an action without observing all provi-
sions of this part or the CEQ Regula-
tions, in accordance with 40 CFR
1506.11, in emergency situations that
demand immediate action. DOE shall
consult with CEQ as soon as possible
regarding alternative arrangements for
emergency actions having significant
environmental impacts. DOE shall doc-
ument, including publishing a notice in
the FEDERAL REGISTER, emergency ac-
tions covered by this paragraph within
30 days after such action occurs; this
documentation shall identify any ad-
verse impacts from the actions taken,
further mitigation necessary, and any
NEPA documents that may be re-
quired.

(b) Reduction of time periods. On a
case-by-case basis, DOE may reduce
time periods established in this part
that are not required by the CEQ Regu-
lations. If DOE determines that such
reduction is necessary, DOE shall pub-
lish a notice in the FEDERAL REGISTER
specifying the revised time periods and
the rationale for the reduction.

(c) Other. Any variance from the re-
quirements of this part, other than as
provided by paragraphs (a) and (b) of

§1021.400

this section, must be soundly based on
the interests of national security or
the public health, safety, or welfare
and must have the advance written ap-
proval of the Secretary; however, the
Secretary is not authorized to waive or
grant a variance from any requirement
of the CEQ Regulations (except as pro-
vided for in those regulations). If the
Secretary determines that a variance
from the requirements of this part is
within his/her authority to grant and is
necessary, DOE shall publish a notice
in the FEDERAL REGISTER specifying
the variance granted and the reasons.

Subpart D—Typical Classes of
Actions

§1021.400 Level of NEPA review.

(a) This subpart identifies DOE ac-
tions that normally:

(1) Do not require preparation of ei-
ther an EIS or an EA (are categorically
excluded from preparation of either
document) (appendices A and B to this
subpart D);

(2) Require preparation of an EA, but
not necessarily an EIS (appendix C to
this subpart D); or

(3) Require preparation of an EIS (ap-
pendix D to this subpart D).

(b) Any completed, valid NEPA re-
view does not have to be repeated, and
no completed NEPA documents need to
be redone by reasons of these regula-
tions, except as provided in §1021.314.

(c) If a DOE proposal is encompassed
within a class of actions listed in the
appendices to this subpart D, DOE
shall proceed with the level of NEPA
review indicated for that class of ac-
tions, unless there are extraordinary
circumstances related to the specific
proposal that may affect the signifi-
cance of the environmental effects of
the proposal.

(d) If a DOE proposal is not encom-
passed within the classes of actions
listed in the appendices to this subpart
D, or if there are extraordinary cir-
cumstances related to the proposal
that may affect the significance of the
environmental effects of the proposal,
DOE shall either:

(1) Prepare an EA and, on the basis of
that EA, determine whether to prepare
an EIS or a FONSI; or

(2) Prepare an EIS and ROD.
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§1021.410 Application of categorical
exclusions (classes of actions that
normally do not require EAs or
EISs).

(a) The actions listed in appendices A
and B to this subpart D are classes of
actions that DOE has determined do
not individually or cumulatively have
a significant effect on the human envi-
ronment (categorical exclusions).

(b) To find that a proposal is cat-
egorically excluded, DOE shall deter-
mine the following:

(1) The proposal fits within a class of
actions that is listed in appendix A or
B to this subpart D;

(2) There are no extraordinary cir-
cumstances related to the proposal
that may affect the significance of the
environmental effects of the proposal.

Extraordinary circumstances are
unique situations presented by specific
proposals, such as scientific con-

troversy about the environmental ef-
fects of the proposal; uncertain effects
or effects involving unique or unknown
risks; or unresolved conflicts con-
cerning alternate uses of available re-
sources within the meaning of section
102(2)(E) of NEPA; and

(3) The proposal is not ‘‘connected”
(40 CFR 1508.25(a)(1)) to other actions
with potentially significant impacts, is
not related to other proposed actions
with cumulatively significant impacts
(40 CFR 1508.25(a)(2)), and is not pre-
cluded by 40 CFR 1506.1 or §1021.211 of
this part.

(c) All categorical exclusions may be
applied by any organizational element
of DOE. The sectional divisions in ap-
pendix B to this subpart D are solely
for purposes of organization of that ap-
pendix and are not intended to be lim-
iting.

(d) A class of actions includes activi-
ties foreseeably necessary to proposals
encompassed within the class of ac-
tions (such as associated transpor-
tation activities and award of imple-
menting grants and contracts).

APPENDIX A TO SUBPART D OF PART
1021—CATEGORICAL EXCLUSIONS AP-
PLICABLE TO GENERAL AGENCY AC-
TIONS

Table of Contents

Al. Routine administrative/financial/per-
sonnel actions

10 CFR Ch. X (1-1-08 Edition)

A2. Contract interpretations/amendments/
modifications, clarifying or administra-
tive

A3. Certain actions by Office of Hearings
and Appeals

A4. Interpretations/rulings for existing reg-
ulations

A5. Rulemaking (interpreting/amending),
no change in environmental effect

A6. Rulemakings, procedural

A7. Transfer of property, use unchanged

A8. Award of contracts for technical sup-
port/management and operation/personal
services

A9. Information gathering/data analysis/
document preparation/dissemination

A10. Reports or recommendations on non-
DOE legislation

All. Technical advice and assistance to or-
ganizations

Al12. Emergency preparedness planning

Al13. Procedural Orders, Notices, and guide-
lines

Al4. Approval of technical exchange ar-
rangements

Al15. Umbrella agreements for cooperation
in energy research and development

Al Routine actions necessary to support
the normal conduct of agency business, such
as administrative, financial, and personnel
actions.

A2 Contract interpretations, amend-
ments, and modifications that are clarifying
or administrative in nature.

A3 Adjustments, exceptions, exemptions,
appeals, and stays, modifications, or rescis-
sions of orders issued by the Office of Hear-
ings and Appeals.

A4 Interpretations and rulings with re-
spect to existing regulations, or modifica-
tions or rescissions of such interpretations
and rulings.

A5 Rulemaking interpreting or amending
an existing rule or regulation that does not
change the environmental effect of the rule
or regulation being amended.

A6 Rulemakings that are strictly proce-
dural, such as rulemaking (under 48 CFR
part 9) establishing procedures for technical
and pricing proposals and establishing con-
tract clauses and contracting practices for
the purchase of goods and services, and rule-
making (under 10 CFR part 600) establishing
application and review procedures for, and
administration, audit, and closeout of,
grants and cooperative agreements.

A7 Transfer, lease, disposition, or acquisi-
tion of interests in personal property (e.g.,
equipment and materials) or real property
(e.g., permanent structures and land), if
property use is to remain unchanged; i.e.,
the type and magnitude of impacts would re-
main essentially the same.

A8 Award of contracts for technical sup-
port services, management and operation of
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a government-owned facility, and personal
services.

A9 Information gathering (including, but
not limited to, literature surveys, inven-
tories, audits), data analysis (including com-
puter modelling), document preparation
(such as conceptual design or feasibility
studies, analytical energy supply and de-
mand studies), and dissemination (including,
but not limited to, document mailings, pub-
lication, and distribution; and classroom
training and informational programs), but
not including site characterization or envi-
ronmental monitoring. (Also see B3.1.)

A10 Reports or recommendations on legis-
lation or rulemaking that is not proposed by
DOE.

All Technical advice and planning assist-
ance to international, national, state, and
local organizations.

Al2 Emergency preparedness planning ac-
tivities, including the designation of onsite
evacuation routes.

A13 Administrative, organizational, or
procedural Orders, Notices, and guidelines.

Al4 Approval of technical exchange ar-
rangements for information, data, or per-
sonnel with other countries or international
organizations, including, but not limited to,
assistance in identifying and analyzing an-
other country’s energy resources, needs and
options.

Al15 Approval of DOE participation in
international ‘‘umbrella’ agreements for co-
operation in energy research and develop-
ment activities that would not commit the
U.S. to any specific projects or activities.

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36239, July 9, 1996]

APPENDIX B TO SUBPART D OF PART
1021—CATEGORICAL EXCLUSIONS AP-
PLICABLE TO SPECIFIC AGENCY AC-
TIONS

Table of Contents

B Conditions that are integral elements of
the classes of actions in appendix B

Bl Categorical exclusions applicable to fa-
cility operation

Bl.1 Rate increases less than inflation (not
power marketing, but see B4.3)

B1.2 Training exercises and simulation

B1.3 Routine maintenance/custodial serv-
ices for buildings, structures, infrastruc-
tures, equipment

B1l.4 Installation/modification of air condi-
tioning systems for existing equipment

B1.5 Improvements to cooling water sys-
tems within existing building, structure

B1.6 Installation/modification of retention
tanks, small basins to control runoff,
spills

B1.7 Acquisition/installation/operation/re-
moval of communication systems, data
processing equipment

Pt. 1021, Subpt. D, App. B

B1.8 Modifications to screened water in-
take/outflow structures

B1.9 Placement of airway safety markings/
painting (not lighting) of existing lines,
antennas

B1.10 Routine onsite storage of activated
material at existing facility

B1.11 Fencing, no adverse effect on wildlife
movement/surface water flow

B1.12 Detonation/burning of failed/damaged
high explosives or propellants

B1.13 Construction/acquisition/relocation of
onsite pathways, short onsite access
roads/railroads

B1.14 Refueling of a nuclear reactor

B1.15 Siting/construction/operation of sup-
port buildings/support structures

B1.16 Removal of asbestos from buildings

B1.17 Removal of polychlorinated biphenyl-
containing items from buildings, other
aboveground locations

B1.18 Siting/construction/operation of addi-
tional/replacement water supply wells

B1.19 Siting/construction/operation of
microwave/radio communication towers

B1.20 Protect/restore/improve fish and wild-
life habitat

B1.21 Noise abatement

B1.22 Relocation of buildings

B1.23 Demolition/disposal of buildings

B1.24 Transfer of structures/residential,
commercial, industrial use

B1.25 Transfer of land/habitat preservation,
wildlife management

B1.26 Siting/construction/operation/decom-
missioning of small water treatment fa-
cilities, less than approximately 250,000
gallons per day capacity

B1.27 Disconnection of utilities

B1.28 Minor activities to place a facility in
an environmentally safe condition, no
proposed uses

B1.29 Siting/construction/operation/decom-
missioning of small onsite disposal facil-
ity for construction and demolition
waste

B1.30 Transfer actions

B1.31 Relocation/operation
and equipment

B1.32 Traffic flow adjustments,
roads

B2 Categorical exclusions
safety and health

B2.1 Modifications to enhance workplace
habitability

B2.2 Installation of/improvements to build-
ing/equipment instrumentation (remote
controls, emergency warning systems,
monitors)

B2.3 Installation of equipment for personnel
safety and health

B2.4 Equipment Qualification Programs

B2.5 Safety and environmental improve-
ments of a facility, replacement/upgrade
of facility components

B2.6 Packaging/transportation/storage of
radioactive sources upon request by the

of machinery
existing

applicable to
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Nuclear Regulatory Commission or other
cognizant agency

B3 Categorical exclusions applicable to site
characterization, monitoring, and gen-
eral research

B3.1 Site characterization/environmental
monitoring

B3.2 Aviation activities for survey/moni-
toring/security

B3.3 Research related to conservation of
fish and wildlife

B3.4 Transport packaging tests for radio-
active/hazardous material

B3.5 Tank car tests

B3.6 Siting/construction/operation/decom-
missioning of facilities for bench-scale
research, conventional laboratory oper-
ations, small-scale research and develop-
ment and pilot projects

B3.7 Siting/construction/operation of new
infill exploratory, experimental oil/gas/
geothermal wells

B3.8 Outdoor ecological/environmental re-
search in small area

B3.9 Certain Clean Coal Technology Dem-
onstration Program activities

B3.10 Siting/construction/operation/decom-
missioning of particle accelerators, in-
cluding electron beam accelerators, pri-
mary beam energy less than approxi-
mately 100 MeV

B3.11 Outdoor tests, experiments on mate-
rials and equipment components, no
source, special nuclear, or byproduct ma-
terials involved

B3.12 Siting/construction/operation/decom-
missioning of microbiological and bio-
medical facilities

B3.13 Magnetic fusion experiments, no trit-
ium fuel use

B4 Categorical exclusions applicable to
Power Marketing Administrations and to
all of DOE with regard to power re-
sources

B4.1 Contracts/marketing plans/policies for
excess electric power.

B4.2 Export of electric energy.

B4.3 Electric power marketing rate
changes, within normal operating limits.

B4.4 Power marketing services within nor-
mal operating limits

B4.5 Temporary adjustments to river oper-

ations within existing operating con-
straints
B4.6 Additions/modifications to electric

power transmission facilities within pre-
viously developed area.

B4.7 Adding/burying fiber optic cable

B4.8 New electricity transmission agree-
ments for transfer of power

B4.9 Multiple use of DOE transmission line
rights-of-way

B4.10 Deactivation, dismantling and re-
moval of electric powerlines and sub-
stations.

B4.11 Construction or modification of elec-
tric power substations.

10 CFR Ch. X (1-1-08 Edition)

B4.12 Construction of electric powerlines
approximately 10 miles in length or less,
not integrating major new sources.

B4.13 Reconstruction and minor relocation
of existing electric powerlines approxi-
mately 20 miles in length or less.

B56 Categorical exclusions applicable to con-
servation, fossil, and renewable energy
activities

B5.1 Actions to conserve energy

Bb5.2 Modifications to oil/gas/geothermal
pumps and piping

Bb.3 Modification (not expansion)/abandon-
ment of o0il storage access/brine injec-
tion/gas/geothermal wells, not part of
site closure

B5.4 Repair/replacement of sections of pipe-
line within maintenance provisions

Bb5.5 Construction/operation of short crude
oil/gas/steam/geothermal pipeline seg-
ments

Bb5.6 Oil spill cleanup operations

B5.7 Import/export natural gas, no new con-
struction

B5.8 Import/export natural gas, new cogen-
eration powerplant

B5.9 Temporary exemption for any electric
powerplant

B5.10 Certain permanent exemptions for
any existing electric powerplant

B5.11 Permanent exemption for mixed nat-
ural gas and petroleum

B5.12 Workover of existing
thermal well

B6 Categorical exclusions applicable to en-
vironmental restoration and waste man-
agement activities

B6.1 Small-scale, short-term cleanup ac-
tions under RCRA, Atomic Energy Act,
or other authorities

B6.2 Siting/construction/operation of pilot-
scale waste collection/treatment/sta-
bilization/containment facilities

B6.3 Improvements to environmental con-
trol systems

B6.4 Siting/construction/operation/decom-
missioning of facility for storing pack-
aged hazardous waste for 90 days or less

B6.5 Siting/construction/operation/decom-
missioning of facility for characterizing/
sorting packaged waste, overpacking
waste

B6.6 Modification of facility for storing,
packaging, repacking waste (not high-
level, spent nuclear fuel)

B6.7 Granting/denying petitions for alloca-
tion of commercial disposal capacity

B6.8 Modifications for waste minimization/
reuse of materials

B6.9 Small-scale temporary measures to re-
duce migration of contaminated ground-
water

B6.10 Siting/construction/operation/decom-
missioning of small upgraded or replace-
ment waste storage facilities

B7 Categorical exclusions applicable to
international activities

oil/gas/geo-
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B7.1 Emergency measures under the Inter-
national Energy Program

B7.2 Import/export of special nuclear or iso-
topic materials

B. CONDITIONS THAT ARE INTEGRAL ELEMENTS
OF THE CLASSES OF ACTIONS IN APPENDIX B

B. The classes of actions listed below in-
clude the following conditions as integral
elements of the classes of actions. To fit
within the classes of actions listed below, a
proposal must be one that would not:

(1) Threaten a violation of applicable stat-
utory, regulatory, or permit requirements
for environment, safety, and health, includ-
ing requirements of DOE and/or Executive
Orders.

(2) Require siting and construction or
major expansion of waste storage, disposal,
recovery, or treatment facilities (including
incinerators), but the proposal may include
categorically excluded waste storage, dis-
posal, recovery, or treatment actions.

(3) Disturb hazardous substances, pollut-
ants, contaminants, or CERCLA-excluded pe-
troleum and natural gas products that
preexist in the environment such that there
would be uncontrolled or unpermitted re-
leases; or

(4) Adversely affect environmentally sen-
sitive resources. An action may be categori-
cally excluded if, although sensitive re-
sources are present on a site, the action
would not adversely affect those resources
(e.g., construction of a building with its
foundation well above a sole-source aquifer
or upland surface soil removal on a site that
has wetlands). Environmentally sensitive re-
sources include, but are not limited to:

(i) Property (e.g., sites, buildings, struc-
tures, objects) of historic, archeological, or
architectural significance designated by Fed-
eral, state, or local governments or property
eligible for listing on the National Register
of Historic Places;

(ii) Federally-listed threatened or endan-
gered species or their habitat (including crit-
ical habitat), Federally- proposed or can-
didate species or their habitat, or state-list-
ed endangered or threatened species or their
habitat;

(iii) Wetlands regulated under the Clean
Water Act (33 U.S.C. 1344) and floodplains;

(iv) Areas having a special designation
such as Federally- and state-designated wil-
derness areas, national parks, national nat-
ural landmarks, wild and scenic rivers, state
and Federal wildlife refuges, and marine
sanctuaries;

(v) Prime agricultural lands;

(vi) Special sources of water (such as sole-
source aquifers, wellhead protection areas,
and other water sources that are vital in a
region); and

(vii) Tundra, coral reefs, or rain forests.

Pt. 1021, Subpt. D, App. B

B1. Categorical Exclusions Applicable to
Facility Operation

Bl.1 Rate increases for products or serv-
ices marketed by parts of DOE other than
Power Marketing Administrations and ap-
proval of rate increases for non-DOE entities
that do not exceed the change in the overall
price level in the economy (inflation), as
measured by the Gross National Product
(GNP) fixed weight price index published by
the Department of Commerce, during the pe-
riod since the last rate increase. (Also see
B4.3.)

B1.2 Training exercises and simulations
(including, but not limited to, firing-range
training, emergency response training, fire
fighter and rescue training, and spill cleanup
training).

B1.3 Routine maintenance activities and
custodial services for buildings, structures,
rights-of-way, infrastructures (e.g., path-
ways, roads, and railroads), vehicles and
equipment, and localized vegetation and pest
control, during which operations may be sus-
pended and resumed. Custodial services are
activities to preserve facility appearance,
working conditions, and sanitation, such as
cleaning, window washing, lawn mowing,
trash collection, painting, and snow removal.
Routine maintenance activities, corrective
(that is, repair), preventive, and predictive,
are required to maintain and preserve build-
ings, structures, infrastructures, and equip-
ment in a condition suitable for a facility to
be used for its designated purpose. Routine
maintenance may result in replacement to
the extent that replacement is in kind and is
not a substantial upgrade or improvement.
In kind replacement includes installation of
new components to replace outmoded compo-
nents if the replacement does not result in a
significant change in the expected useful
life, design capacity, or function of the facil-
ity. Routine maintenance does not include
replacement of a major component that sig-
nificantly extends the originally intended
useful life of a facility (for example, it does
not include the replacement of a reactor ves-
sel near the end of its useful life). Routine
maintenance activities include, but are not
limited to:

(a) Repair of facility equipment, such as
lathes, mills, pumps, and presses;

(b) Door and window repair or replacement;

(c) Wall, ceiling, or floor repair;

(d) Reroofing;

(e) Plumbing, electrical utility, and tele-
phone service repair;

(f) Routine replacement of high-efficiency
particulate air filters;

(g) Inspection and/or treatment of cur-
rently installed utility poles;

(h) Repair of road embankments;

(i) Repair or replacement of fire protection
sprinkler systems;
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(j) Road and parking area resurfacing, in-
cluding construction of temporary access to
facilitate resurfacing;

(k) Erosion control and soil stabilization
measures (such as reseeding and revegeta-
tion);

(1) Surveillance and maintenance of sur-
plus facilities in accordance with DOE Order
5820.2, ‘‘Radioactive Waste Management’’;

(m) Repair and maintenance of trans-
mission facilities, including replacement of
conductors of the same nominal voltage,
poles, circuit breakers, transformers, capaci-
tors, crossarms, insulators, and downed
transmission lines, in accordance, where ap-
propriate, with 40 CFR part 761 (Poly-
chlorinated Biphenyls Manufacturing, Proc-
essing, Distribution in Commerce, and Use
Prohibitions);

(n) Routine testing and calibration of facil-
ity components, subsystems, or portable
equipment (including but not limited to,
control valves, in-core monitoring devices,
transformers, capacitors, monitoring wells,
lysimeters, weather stations, and flumes);
and

(o) Routine decontamination of the sur-
faces of equipment, rooms, hot cells, or other
interior surfaces of buildings (by such activi-
ties as wiping with rags, using strippable
latex, and minor vacuuming), including re-
moval of contaminated intact equipment and
other materials (other than spent nuclear
fuel or special nuclear material in nuclear
reactors).

Bl.4 Installation or modification of air
conditioning systems required for tempera-
ture control for operation of existing equip-
ment.

B1.5 Minor improvements to cooling
water systems within an existing building or
structure if the improvements would not: (1)
Create new sources of water or involve new
receiving waters; (2) adversely affect water
withdrawals or the temperature of dis-
charged water; or (3) increase introductions
of or involve new introductions of hazardous
substances, pollutants, contaminants, or
CERCLA-excluded petroleum and natural gas
products.

B1.6 Installation or modification of reten-
tion tanks or small (normally under one
acre) basins and associated piping and pumps
for existing operations to control runoff or
spills (such as under 40 CFR part 112). Modi-
fications include, but are not limited to, in-
stalling liners or covers.

B1.7 Acquisition, installation, operation,
and removal of communication systems,
data processing equipment, and similar elec-
tronic equipment.

B1.8 Modifications to screened water in-
take and outflow structures such that intake
velocities and volumes and water effluent
quality and volumes are consistent with ex-
isting permit limits.

10 CFR Ch. X (1-1-08 Edition)

B1.9 Placement of airway safety markings
and painting (but excluding lighting) of ex-
isting electrical transmission lines and an-
tenna structures in accordance with Federal
Aviation Administration standards.

B1.10 Routine, onsite storage at an exist-
ing facility of activated equipment and ma-
terial (including lead) used at that facility,
to allow reuse after decay of radioisotopes
with short half-lives.

B1.11 Installation of fencing, including
that for border marking, that will not ad-
versely affect wildlife movements or surface
water flow.

B1.12 Detonation or burning of explosives
or propellants that failed in outdoor tests
(i.e., duds) or were damaged in outdoor tests
(e.g., by fracturing) in outdoor areas des-
ignated and routinely used for explosive det-
onation or burning under an existing permit
issued by state or local authorities.

B1.13 Construction, acquisition, and relo-
cation of onsite pathways and short onsite
access roads and railroads.

B1.14 Refueling of an operating nuclear
reactor, during which operations may be sus-
pended and then resumed.

B1.15 Siting, construction (or modifica-
tion), and operation of support buildings and
support structures (including, but not lim-
ited to, trailers and prefabricated buildings)
within or contiguous to an already developed
area (where active utilities and currently
used roads are readily accessible). Covered
support buildings and structures include
those for office purposes; parking; cafeteria
services; education and training; visitor re-
ception; computer and data processing serv-
ices; employee health services or recreation
activities; routine maintenance activities;
storage of supplies and equipment for admin-
istrative services and routine maintenance
activities; security (including security
posts); fire protection; and similar support
purposes, but excluding facilities for waste
storage activities, except as provided in
other parts of this appendix.

B1.16 Removal of asbestos-containing ma-
terials from buildings in accordance with 40
CFR part 61 (National Emission Standards
for Hazardous Air Pollutants), subpart M
(National Emission Standard for Asbestos);
40 CFR part 763 (Asbestos), subpart G (Asbes-
tos Abatement Projects); 29 CFR part 1910,
subpart I (Personal Protective Equipment),
§1910.134 (Respiratory Protection); subpart Z
(Toxic and Hazardous Substances), §1910.1001
(Asbestos, tremolite, anthophyllite and ac-
tinolite); and 29 CFR part 1926 (Safety and
Health Regulations for Construction), sub-
part D (Occupational Health and Environ-
mental Controls), §1926.58 (Asbestos,
tremolite, anthophyllite, and actinolite),
other appropriate Occupational Safety and
Health Administration standards in title 29,
chapter XVII of the CFR, and appropriate
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state and local requirements, including cer-
tification of removal contractors and techni-
cians.

B1.17 Removal of polychlorinated
biphenyl (PCB)-containing items, such as
transformers or capacitors, PCB-containing
oils flushed from transformers, PCB-flushing
solutions, and PCB-containing spill mate-
rials from buildings or other aboveground lo-
cations in accordance with 40 CFR part 761
(Polychlorinated Biphenyls Manufacturing,
Processing, Distribution in Commerce, and
Use Prohibitions).

B1.18 Siting, construction, and operation
of additional water supply wells (or replace-
ment wells) within an existing well field, or
modification of an existing water supply well
to restore production, if there would be no
drawdown other than in the immediate vi-
cinity of the pumping well, no resulting
long-term decline of the water table, and no
degradation of the aquifer from the new or
replacement well.

B1.19 Siting, construction, and operation
of microwave and radio communication tow-
ers and associated facilities, if the towers
and associated facilities would not be in an
area of great visual value.

B1.20 Small-scale activities undertaken
to protect, restore, or improve fish and wild-
life habitat, fish passage facilities (such as
fish ladders or minor diversion channels), or
fisheries.

B1.21 Noise abatement measures, such as
construction of noise barriers and installa-
tion of noise control materials.

B1.22 Relocation of buildings (including,
but not limited to, trailers and prefabricated
buildings) to an already developed area
(where active utilities and currently used
roads are readily accessible).

B1.23 Demolition and subsequent disposal
of buildings, equipment, and support struc-
tures (including, but not limited to, smoke
stacks and parking lot surfaces).

B1.24 Transfer, lease, disposition or acqui-
sition of interests in uncontaminated perma-
nent or temporary structures, equipment
therein, and only land that is necessary for
use of the transferred structures and equip-
ment, for residential, commercial, or indus-
trial uses (including, but not limited to, of-
fice space, warehouses, equipment storage
facilities) where, under reasonably foresee-
able uses, there would not be any lessening
in quality, or increases in volumes, con-
centrations, or discharge rates, of wastes, air
emissions, or water effluents, and environ-
mental impacts would generally be similar
to those before the transfer, lease, disposi-
tion, or acquisition of interests.
Uncontaminated means that there would be
no potential for release of substances at a
level, or in a form, that would pose a threat
to public health or the environment.

B1.25 Transfer, lease, disposition or acqui-
sition of interests in uncontaminated land
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for habitat preservation or wildlife manage-
ment, and only associated buildings that
support these purposes. Uncontaminated
means that there would be no potential for
release of substances at a level, or in a form,
that would pose a threat to public health or
the environment.

B1.26 Siting, construction (or expansion,
modification, or replacement), operation,
and decommissioning of small (total capac-
ity less than approximately 250,000 gallons
per day) wastewater and surface water treat-
ment facilities whose liquid discharges are
externally regulated, and small potable
water and sewage treatment facilities.

B1.27 Activities that are required for the
disconnection of utility services such as
water, steam, telecommunications, and elec-
trical power after it has been determined
that the continued operation of these sys-
tems is not needed for safety.

B1.28 Minor activities that are required to
place a facility in an environmentally safe
condition where there is no proposed use for
the facility. These activities would include,
but are not limited to, reducing surface con-
tamination, and removing materials, equip-
ment or waste, such as final defueling of a
reactor, where there are adequate existing
facilities for the treatment, storage, or dis-
posal of the materials, equipment or waste.
These activities would not include condi-
tioning, treatment, or processing of spent
nuclear fuel, high-level waste, or special nu-
clear materials.

B1.29 Siting, construction, operation, and
decommissioning of a small (less than ap-
proximately 10 acres) onsite disposal facility
for construction and demolition waste which
would not release substances at a level, or in
a form, that would pose a threat to public
health or the environment. These wastes, as
defined in the Environmental Protection
Agency’s regulations under the Resource
Conservation and Recovery Act, specifically
40 CFR 243.101, include building materials,
packaging, and rubble.

B1.30 Transfer actions, in which the pre-
dominant activity is transportation, and in
which the amount and type of materials,
equipment or waste to be moved is small and
incidental to the amount of such materials,
equipment, or waste that is already a part of
ongoing operations at the receiving site.
Such transfers are not regularly scheduled as
part of ongoing routine operations.

B1.31 Relocation of machinery and equip-
ment, such as analytical laboratory appa-
ratus, electronic hardware, maintenance
equipment, and health and safety equipment,
including minor construction necessary for
removal and installation, where uses of the
relocated items will be similar to their
former uses and consistent with the general
missions of the receiving structure.
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B1.32 Traffic flow adjustments to existing
roads at DOE sites (including, but not lim-
ited to, stop sign or traffic light installation,
adjusting direction of traffic flow, and add-
ing turning lanes). Road adjustments such as
widening or realignment are not included.

B2. Categorical Exclusions Applicable to Safety
and Health

B2.1 Modifications of an existing struc-
ture to enhance workplace habitability (in-
cluding, but not limited to: improvements to
lighting, radiation shielding, or heating/ven-
tilating/air conditioning and its instrumen-
tation; and noise reduction).

B2.2 Installation of, or improvements to,
building and equipment instrumentation (in-
cluding, but not limited to, remote control
panels, remote monitoring capability, alarm
and surveillance systems, control systems to
provide automatic shutdown, fire detection
and protection systems, announcement and
emergency warning systems, criticality and
radiation monitors and alarms, and safe-
guards and security equipment).

B2.3 Installation of, or improvements to,
equipment for personnel safety and health,
including, but not limited to, eye washes,
safety showers, radiation monitoring de-
vices, and fumehoods and associated collec-
tion and exhaust systems, provided that
emissions would not increase.

B2.4 Development and implementation of
Equipment Qualification Programs (under
DOE Order 5480.6, ‘‘Safety of DOE-owned Nu-
clear Reactors’) to augment information on
safety-related system components or to im-
prove systems reliability.

B2.5 Safety and environmental improve-
ments of a facility, including replacement
and upgrade of facility components, that do
not result in a significant change in the ex-
pected useful life, design capacity, or func-
tion of the facility and during which oper-
ations may be suspended and then resumed.
Improvements may include, but are not lim-
ited to: Replacement/upgrade of control
valves, in-core monitoring devices, facility
air filtration systems, or substation trans-
formers or capacitors; addition of structural
bracing to meet earthquake standards and/or
sustain high wind loading; and replacement
of aboveground or belowground tanks and re-
lated piping if there is no evidence of leak-
age, based on testing that meets perform-
ance requirements in 40 CFR part 280, sub-
part D (40 CFR part 280.40). This includes ac-
tivities taken under RCRA, subtitle I; 40
CFR part 265, subpart J; 40 CFR part 280, sub-
parts B, C, and D; and other applicable state,
Federal and local requirements for under-
ground storage tanks. These actions do not
include rebuilding or modifying substantial
portions of a facility, such as replacing a re-
actor vessel.

B2.6 Packaging, transportation, and stor-
age of radioactive materials from the public
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domain, in accordance with the Atomic En-
ergy Act upon a request by the Nuclear Reg-
ulatory Commission or other cognizant agen-
cy, which would include a State that regu-
lates radioactive materials under an agree-
ment with the Nuclear Regulatory Commis-
sion or other agencies that may, under un-
usual circumstances, have responsibilities
regarding the materials that are included in
the categorical exclusion. Covered materials
are those for which possession and use by
Nuclear Regulatory Commission licensees
has been categorically excluded under 10
CFR 51.22(14) or its successors. Examples of
these radioactive materials (which may con-
tain source, byproduct or special nuclear ma-
terials) are density gauges, therapeutic med-
ical devices, generators, reagent Kits,
irradiators, analytical instruments, well
monitoring equipment, uranium shielding
material, depleted uranium military muni-
tions, and packaged radioactive waste not
exceeding 50 curies.

B3. Categorical Exclusions Applicable to Site
Chavracterization, Monitoring, and General
Research

B3.1 Onsite and offsite site characteriza-
tion and environmental monitoring, includ-
ing siting, construction (or modification),
operation, and dismantlement or closing
(abandonment) of characterization and mon-
itoring devices and siting, construction, and
associated operation of a small-scale labora-
tory building or renovation of a room in an
existing building for sample analysis. Activi-
ties covered include, but are not limited to,
site characterization and environmental
monitoring under CERCLA and RCRA. Spe-
cific activities include, but are not limited
to:

(a) Geological, geophysical (such as grav-
ity, magnetic, electrical, seismic, and radar),
geochemical, and engineering surveys and
mapping, including the establishment of sur-
vey marks;

(b) Installation and operation of field in-
struments, such as stream-gauging stations
or flow-measuring devices, telemetry sys-
tems, geochemical monitoring tools, and
geophysical exploration tools;

(c) Drilling of wells for sampling or moni-
toring of groundwater or the vadose (unsatu-
rated) zone, well logging, and installation of
water-level recording devices in wells;

(d) Aquifer response testing;

(e) Installation and operation of ambient
air monitoring equipment;

(f) Sampling and characterization of water,
soil, rock, or contaminants;

(g) Sampling and characterization of water
effluents, air emissions, or solid waste
streams;

(h) Installation and operation of meteoro-
logical towers and associated activities, in-
cluding assessment of potential wind energy
resources;
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(i) Sampling of flora or fauna; and

(j) Archeological, historic, and cultural re-
source identification in compliance with 36
CFR part 800 and 43 CFR part 7.

B3.2 Aviation activities for survey, moni-
toring, or security purposes that comply
with Federal Aviation Administration regu-
lations.

B3.3 Field and laboratory research, inven-
tory, and information collection activities
that are directly related to the conservation
of fish or wildlife resources and that involve
only negligible habitat destruction or popu-
lation reduction.

B3.4 Drop, puncture, water-immersion,
thermal, and fire tests of transport pack-
aging for radioactive or hazardous materials
to certify that designs meet the require-
ments of 49 CFR §§173.411 and 173.412 and re-
quirements of severe accident conditions as
specified in 10 CFR §71.73.

B3.5 Tank car tests under 49 CFR part 179
(including, but not limited to, tests of safety
relief devices, pressure regulators, and ther-
mal protection systems).

B3.6 Siting, construction (or modifica-
tion), operation, and decommissioning of fa-
cilities for indoor bench-scale research
projects and conventional laboratory oper-
ations (for example, preparation of chemical
standards and sample analysis); small-scale
research and development projects; and
small-scale pilot projects (generally less
than two years) conducted to verify a con-
cept before demonstration actions. Construc-
tion (or modification) will be within or con-
tiguous to an already developed area (where
active utilities and currently used roads are
readily accessible). See also C12.

B3.7 Siting, construction, and operation
of new infill exploratory and experimental
(test) oil, gas, and geothermal wells, which
are to be drilled in a geological formation
that has existing operating wells.

B3.8 Outdoor ecological and other envi-
ronmental research (including siting, con-
struction, and operation of a small-scale lab-
oratory building or renovation of a room in
an existing building for sample analysis) in a
small area (generally less than five acres)
that would not result in any permanent
change to the ecosystem.

B3.9 Demonstration actions proposed
under the Clean Coal Technology Dem-
onstration Program, if the actions would not
increase the quantity or rate of air emis-
sions. These demonstration actions include,
but are not limited to:

(a) Test treatment of 20 percent or less of
the throughput product (solid, liquid, or gas)
generated at an existing and fully oper-
ational coal combustion or coal utilization
facility;

(b) Addition or replacement of equipment
for reduction or control of sulfur dioxide, ox-
ides of nitrogen, or other regulated sub-
stances that requires only minor modifica-
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tion to the existing structures at an existing
coal combustion or coal utilization facility
for which the existing use remains un-
changed; and

(c) Addition or replacement of equipment
for reduction or control of sulfur dioxide, ox-
ides of nitrogen, or other regulated sub-
stances that involves no permanent change
in the quantity or quality of coal being
burned or used and involves no permanent
change in the capacity factor of the coal
combustion or coal utilization facility, other
than for demonstration purposes of two
years or less in duration.

B3.10 Siting, construction, operation, and
decommissioning of a particle accelerator,
including electron beam accelerator with
primary beam energy less than approxi-
mately 100 MeV, and associated beamlines,
storage rings, colliders, and detectors for re-
search and medical purposes, within or con-
tiguous to an already developed area (where
active utilities and currently used roads are
readily accessible), or internal modification
of any accelerator facility regardless of en-
ergy that does not increase primary beam
energy or current.

B3.11 Outdoor tests and experiments for
the development, quality assurance, or reli-
ability of materials and equipment (includ-
ing, but not limited to, weapon system com-
ponents), under controlled conditions that
would not involve source, special nuclear, or
byproduct materials. Covered activities may
include, but are not limited to, burn tests
(such as tests of electric cable fire resistance
or the combustion characteristics of fuels),
impact tests (such as pneumatic ejector tests
using earthen embankments or concrete
slabs designated and routinely used for that
purpose), or drop, puncture, water-immer-
sion, or thermal tests.

B3.12 Siting, construction (or modifica-
tion), operation, and decommissioning of
microbiological and biomedical diagnostic,
treatment and research facilities (excluding
Biosafety Level-3 and Biosafety Level-4; ref-
erence: Biosafety in Microbiological and Bio-
medical Laboratories, 3rd Edition, May 1993,
U.S. Department of Health and Human Serv-
ices Public Health Service, Centers of Dis-
ease Control and Prevention, and the Na-
tional Institutes of Health (HHS Publication
No. (CDC) 93-8395)) including, but not limited
to, laboratories, treatment areas, offices,
and storage areas, within or contiguous to an
already developed area (where active utili-
ties and currently used roads are readily ac-
cessible). Operation may include the pur-
chase, installation, and operation of bio-
medical equipment, such as commercially
available cyclotrons that are used to gen-
erate radioisotopes and radiopharma-
ceuticals, and commercially available bio-
medical imaging and spectroscopy instru-
mentation.
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B3.13 Performing magnetic fusion experi-
ments that do not use tritium as fuel, with
existing facilities (including necessary modi-
fications).

B4. Categorical Exclusions Applicable to Power
Marketing Administrations and to All of DOE
with Regard to Power Resources

B4.1 Establishment and implementation
of contracts, marketing plans, policies, allo-
cation plans, or acquisition of excess electric
power that does not involve: (1) the integra-
tion of a new generation resource, (2) phys-
ical changes in the transmission system be-
yond the previously developed facility area,
unless the changes are themselves categori-
cally excluded, or (3) changes in the normal
operating limits of generation resources.

B4.2 Export of electric energy as provided
by Section 202(e) of the Federal Power Act
over existing transmission systems or using
transmission system changes that are them-
selves categorically excluded.

B4.3 Rate changes for electric power,
power transmission, and other products or
services provided by a Power Marketing Ad-
ministration that are based on a change in
revenue requirements if the operations of
generation projects would remain within
normal operating limits.

B4.4 Power marketing services, including
storage, load shaping, seasonal exchanges, or
other similar activities if the operations of
generating projects would remain within
normal operating limits.

B4.5 Temporary adjustments to river op-
erations to accommodate day-to-day river
fluctuations, power demand changes, fish
and wildlife conservation program require-
ments, and other external events if the ad-
justments would occur within the existing
operating constraints of the particular
hydrosystem operation.

B4.6 Additions or modifications to elec-
tric power transmission facilities that would
not affect the environment beyond the pre-
viously developed facility area including, but
not limited to, switchyard rock grounding
upgrades, secondary containment projects,
paving projects, seismic upgrading, tower
modifications, changing insulators, and re-
placement of poles, circuit breakers, conduc-
tors, transformers, and crossarms.

B4.7 Adding fiber optic cable to trans-
mission structures or burying fiber optic
cable in existing transmission line rights-of-
way.

B4.8 New electricity transmission agree-
ments, and modifications to existing trans-
mission arrangements, to use a transmission
facility of one system to transfer power of
and for another system, if no new generation
projects would be involved and no physical
changes in the transmission system would be
made beyond the previously developed facil-
ity area.
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B4.9 Grant or denial of requests for mul-
tiple use of a transmission facility rights-of-
way, such as grazing permits and crossing
agreements, including electric lines, water
lines, and drainage culverts.

B4.10 Deactivation, dismantling, and re-
moval of electric powerlines, substations,
switching stations, and other transmission
facilities, and right-of-way abandonment.

B4.11 Construction of electric power sub-
stations (including switching stations and
support facilities) with power delivery at 230
kV or below, or modification (other than
voltage increases) of existing substations
and support facilities, that could involve the
construction of electric powerlines approxi-
mately 10 miles in length or less, or reloca-
tion of existing electric powerlines approxi-
mately 20 miles in length or less, but not the
integration of major new generation re-
sources into a main transmission system.

B4.12 Construction of electric powerlines
approximately 10 miles in length or less that
are not for the integration of major new gen-
eration resources into a main transmission
system.

B4.13 Reconstruction (upgrading or re-
building) and/or minor relocation of existing
electric powerlines approximately 20 miles in
length or less to enhance environmental and
land use values. Such actions include reloca-
tions to avoid right-of-way encroachments,
resolve conflict with property development,
accommodate road/highway construction,
allow for the construction of facilities such
as canals and pipelines, or reduce existing
impacts to environmentally sensitive areas.

Bb5. Categorical Exclusions Applicable to Con-
servation, Fossil, and Renewable Energy Ac-
tivities
B5.1 Actions to conserve energy, dem-

onstrate potential energy conservation, and
promote energy-efficiency that do not in-
crease the indoor concentrations of poten-
tially harmful substances. These actions
may involve financial and technical assist-
ance to individuals (such as builders, owners,
consultants, designers), organizations (such
as utilities), and state and local govern-
ments. Covered actions include, but are not
limited to: programmed lowering of thermo-
stat settings, placement of timers on hot
water heaters, installation of solar hot water
systems, installation of efficient lighting,
improvements in generator efficiency and
appliance efficiency ratings, development of
energy-efficient manufacturing or industrial
practices, and small-scale conservation and
renewable energy research and development
and pilot projects. The actions could involve
building renovations or new structures in
commercial, residential, agricultural, or in-
dustrial sectors. These actions do not in-
clude rulemakings, standard-settings, or pro-
posed DOE legislation.
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Bb5.2 Modifications to oil, gas, and geo-
thermal facility pump and piping configura-
tions, manifolds, metering systems, and
other instrumentation that would not
change design process flow rates or affect
permitted air emissions.

B5.3 Modification (but not expansion) or
abandonment (including plugging), which is
not part of site closure, of crude oil storage
access wells, brine injection wells, geo-
thermal wells, and gas wells.

B5.4 Repair or replacement of sections of
a crude oil, produced water, brine, or geo-
thermal pipeline, if the actions are deter-
mined by the Army Corps of Engineers to be
within the maintenance provisions of a DOE
permit under section 404 of the Clean Water
Act.

B5.5 Construction and subsequent oper-
ation of short crude oil, steam, geothermal,
or natural gas pipeline segments between
DOE facilities and existing transportation,
storage, or refining facilities within a single
industrial complex, if the pipeline segments
are within existing rights-of-way.

B5.6 Removal of oil and contaminated
materials recovered in oil spill cleanup oper-
ations in accordance with the National Oil
and Hazardous Substances Pollution Contin-
gency Plan (NCP) and disposed of in accord-
ance with local contingency plans in accord-
ance with the NCP.

B5.7 Approval of new authorization or
amendment of existing authorization to im-
port/export natural gas under section 3 of the
Natural Gas Act that does not involve new
construction and only requires operational
changes, such as an increase in natural gas
throughput, change in transportation, or
change in storage operations.

B5.8 Approval of new authorization or
amendment of existing authorization to im-
port/export natural gas under section 3 of the
Natural Gas Act involving a new cogenera-
tion powerplant (as defined in the Power-
plant and Industrial Fuel Use Act) within or
adjacent to an existing industrial complex
and requiring less than 10 miles of new gas
pipeline.

B5.9 The grant or denial of any temporary
exemption under the Powerplant and Indus-
trial Fuel Use Act of 1978 for any electric
powerplant.

B5.10 The grant or denial of any perma-
nent exemption under the Powerplant and
Industrial Fuel Use Act of 1978 of any exist-
ing electric powerplant other than an exemp-
tion under (1) section 312(c) relating to co-
generation, (2) section 312(1) relating to
scheduled equipment outages, (3) section
312(b) relating to certain state or local re-
quirements, and (4) section 312(g) relating to
certain intermediate load powerplants.

B5.11 The grant or denial of a permanent
exemption from the prohibitions of Title II
of the Powerplant and Industrial Fuel Use
Act of 1978 for any new electric powerplant
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to permit the use of certain fuel mixtures
containing natural gas or petroleum.

Bb5.12 Workover (operations to restore
production, such as deepening, plugging
back, pulling and resetting lines, and squeeze
cementing) of an existing oil, gas, or geo-
thermal well to restore production when
workover operations will be restricted to the
existing wellpad and not involve any new
site preparation or earth work that would
adversely affect adjacent habitat.

B6. Categorical Exclusions Applicable to Envi-
ronmental Restoration and Waste Manage-
ment Activities

B6.1 Small-scale, short-term cleanup ac-
tions, under RCRA, Atomic Energy Act, or
other authorities, less than approximately 5
million dollars in cost and 5 years duration,
to reduce risk to human health or the envi-
ronment from the release or threat of release
of a hazardous substance other than high-
level radioactive waste and spent nuclear
fuel, including treatment (e.g., incineration),
recovery, storage, or disposal of wastes at
existing facilities currently handling the
type of waste involved in the action. These
actions include, but are not limited to:

(a) Excavation or consolidation of con-
taminated soils or materials from drainage
channels, retention basins, ponds, and spill
areas that are not receiving contaminated
surface water or wastewater, if surface water
or groundwater would not collect and if such
actions would reduce the spread of, or direct
contact with, the contamination;

(b) Removal of bulk containers (for exam-
ple, drums, barrels) that contain or may con-
tain hazardous substances, pollutants, con-
taminants, CERCLA-excluded petroleum or
natural gas products, or hazardous wastes
(designated in 40 CFR part 261 or applicable
state requirements), if such actions would
reduce the likelihood of spillage, leakage,
fire, explosion, or exposure to humans, ani-
mals, or the food chain;

(c) Removal of an underground storage
tank including its associated piping and un-
derlying containment systems in compliance
with RCRA, subtitle I; 40 CFR part 265, sub-
part J; and 40 CFR part 280, subparts F and
G if such action would reduce the likelihood
of spillage, leakage, or the spread of, or di-
rect contact with, contamination;

(d) Repair or replacement of leaking con-
tainers;

(e) Capping or other containment of con-
taminated soils or sludges if the capping or
containment would not affect future ground-
water remediation and if needed to reduce
migration of hazardous substances, pollut-
ants, contaminants, or CERCLA-excluded pe-
troleum and natural gas products into soil,
groundwater, surface water, or air;

(f) Drainage or closing of man-made sur-
face impoundments if needed to maintain
the integrity of the structures;
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(g) Confinement or perimeter protection
using dikes, trenches, ditches, diversions, or
installing underground barriers, if needed to
reduce the spread of, or direct contact with,
the contamination;

(h) Stabilization, but not expansion, of
berms, dikes, impoundments, or caps if need-
ed to maintain integrity of the structures;

(i) Drainage controls (for example, run-off
or run-on diversion) if needed to reduce off-
site migration of hazardous substances, pol-
lutants, contaminants, or CERCLA-excluded
petroleum or natural gas products or to pre-
vent precipitation or run-off from other
sources from entering the release area from
other areas;

(j) Segregation of wastes that may react
with one another or form a mixture that
could result in adverse environmental im-
pacts;

(k) Use of chemicals and other materials to
neutralize the pH of wastes;

(1) Use of chemicals and other materials to
retard the spread of the release or to miti-
gate its effects if the use of such chemicals
would reduce the spread of, or direct contact
with, the contamination;

(m) Installation and operation of gas ven-
tilation systems in soil to remove methane
or petroleum vapors without any toxic or ra-
dioactive co-contaminants if appropriate fil-
tration or gas treatment is in place;

(n) Installation of fences, warning signs, or
other security or site control precautions if
humans or animals have access to the re-
lease; and

(o) Provision of an alternative water sup-
ply that would not create new water sources
if necessary immediately to reduce exposure
to contaminated household or industrial use
water and continuing until such time as
local authorities can satisfy the need for a
permanent remedy.

B6.2 The siting, construction, and oper-
ation of temporary (generally less than 2
years) pilot-scale waste collection and treat-
ment facilities, and pilot-scale (generally
less than one acre) waste stabilization and
containment facilities (including siting, con-
struction, and operation of a small-scale lab-
oratory building or renovation of a room in
an existing building for sample analysis) if
the action: (1) Supports remedial investiga-
tions/feasibility studies under CERCLA, or
similar studies under RCRA, such as RCRA
facility investigations/corrective measure
studies, or other authorities, and (2) would
not unduly limit the choice of reasonable re-
medial alternatives (by permanently alter-
ing substantial site area or by committing
large amounts of funds relative to the scope
of the remedial alternatives).

B6.3 Improvements to environmental
monitoring and control systems of an exist-
ing building or structure (for example,
changes to scrubbers in air quality control
systems or ion-exchange devices and other
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filtration processes in water treatment sys-
tems) if during subsequent operations (1) any
substance collected by the environmental
control systems would be recycled, released,
or disposed of within existing permitted fa-
cilities and (2) there are applicable statutory
or regulatory requirements or permit condi-
tions for disposal, release, or recycling of
any hazardous substance or CERCLA-ex-
cluded petroleum natural gas products that
are collected or released in increased quan-
tity or that were not previously collected or
released.

B6.4 Siting, construction (or modification
or expansion), operation, and decommis-
sioning of an onsite facility for storing pack-
aged hazardous waste (as designated in 40
CFR part 261) for 90 days or less or for longer
periods as provided in 40 CFR 262.34 (d), (e),
or (f) (e.g., accumulation or satellite areas).

B6.5 Siting, construction (or modification
or expansion), operation, and decommis-
sioning of an onsite facility for character-
izing and sorting previously packaged waste
or for overpacking waste, other than high-
level radioactive waste, if operations do not
involve unpacking waste. These actions do
not include waste storage (covered under
B6.4, B6.6, B6.10, and C16) or the handling of
spent nuclear fuel.

B6.6 Modification (excluding increases in
capacity) of an existing structure used for
storing, packaging, or repacking waste other
than high-level radioactive waste or spent
nuclear fuel, to handle the same class of
waste as currently handled at that structure.

B6.7 Under the Low-Level Radioactive
Waste Policy Amendments Act of 1985
(5(c)(5)), granting of a petition qualified
under 10 CFR 730.6 for allocation of commer-
cial disposal capacity for an unusual or un-
expected volume of commercial low-level ra-
dioactive waste or denying such a petition
when adequate storage capacity exists at the
petitioner’s facility.

B6.8 Minor operational changes at an ex-
isting facility to minimize waste generation
and for reuse of materials. These changes in-
clude, but are not limited to, adding filtra-
tion and recycle piping to allow reuse of ma-
chining oil, setting up a sorting area to im-
prove process efficiency, and segregating two
waste streams previously mingled and as-
signing new identification codes to the two
resulting wastes.

B6.9 Small-scale temporary measures to
reduce migration of contaminated ground-
water, including the siting, construction, op-
eration, and decommissioning of necessary
facilities. These measures include, but are
not limited to, pumping, treating, storing,
and reinjecting water, by mobile units or fa-
cilities that are built and then removed at
the end of the action.

B6.10 Siting, construction (or modifica-
tion), operation, and decommissioning of a
small upgraded or replacement facility (less
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than approximately 50,000 square feet in
area) at a DOE site within or contiguous to
an already developed area (where active util-
ities and currently used roads are readily ac-
cessible) for storage of waste that is already
at the site at the time the storage capacity
is to be provided. These actions do not in-
clude the storage of high-level radioactive
waste, spent nuclear fuel or any waste that
requires special precautions to prevent nu-
clear criticality. See also B6.4, B6.5, B6.6, and
C16.

B7. Categorical Exclusions Applicable to
International Activities

B7.1 Planning and implementation of
emergency measures pursuant to the Inter-
national Energy Program.

B7.2 Approval of import or export of small
quantities of special nuclear materials or
isotopic materials in accordance with the
Nuclear Non-Proliferation Act of 1978 and
the ‘“Procedures Established Pursuant to the
Nuclear Non Proliferation Act of 1978 (43
FR 25326, June 9, 1978).

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36239-36242, July 9, 1996; 61 FR 64608, Dec.
6, 1996]

APPENDIX C TO SUBPART D OF PART
1021—CLASSES OF ACTIONS THAT
NORMALLY REQUIRE EAS BUT NOT
NECESSARILY EISS

Table of Contents

Cl. [Reserved]

C2. Rate increases more than inflation, not
power marketing

C3. Electric power marketing rate changes,
not within normal operating limits.

C4. Reconstructing and constructing electric

powerlines.
C5. Implementation of Power Marketing Ad-
ministration systemwide vegetation

management program

C6. Implementation of Power Marketing Ad-
ministration systemwide erosion control
program

C7. Allocation of electric power, no major
new generation resource/major changes
in operation of generation resources/
major new loads.

C8. Protection of fish and wildlife habitat

C9. Field demonstration projects for wet-
lands

C10. [Reserved]

C11. Siting/construction/operation/decom-
missioning of low- or medium-energy
particle acceleration facility with pri-
mary beam energy greater than approxi-
mately 100 MeV

C12. Siting/construction/operation of energy
system prototypes

C13. Import/export natural gas, minor new
construction (other than a cogeneration
powerplant)

Pt. 1021, Subpt. D, App. C

Cl14. Siting/construction/operation of water
treatment facilities greater than ap-
proximately 250,000 gallons per day ca-
pacity

C15. Siting/construction/operation of re-
search and development incinerators/
nonhazardous waste incinerators

C16. Siting/construction/operation/decom-
missioning of large waste storage facili-
ties

C1 [Reserved]

C2 Rate increases for products or services
marketed by DOE, except for electric power,
power transmission, and other products or
services provided by the Power Marketing
Administrations, and approval of rate in-
creases for non-DOE entities, that exceed the
change in the overall price level in the econ-
omy (inflation), as measured by the GNP
fixed weight price index published by the De-
partment of Commerce, during the period
since the last rate increase for that product
or service.

C3 Rate changes for electric power, power
transmission, and other products or services
provided by Power Marketing Administra-
tions that are based on changes in revenue
requirements if the operations of generation
projects would not remain within normal op-
erating limits.

C4 Reconstructing (upgrading or rebuild-
ing) existing electric powerlines more than
approximately 20 miles in length or con-
structing new electric powerlines more than
approximately 10 miles in length.

C5 Implementation of a Power Marketing
Administration system-wide vegetation
management program.

C6 Implementation of a Power Marketing
Administration system-wide erosion control
program.

C7 Establishment and implementation of
contracts, policies, marketing plans, or allo-
cation plans for the allocation of electric
power that do not involve (1) the addition of
new generation resources greater than 50 av-
erage megawatts, (2) major changes in the
operating limits of generation resources
greater than 50 average megawatts, or (3)
service to discrete new loads of 10 average
megawatts or more over a 12 month period.
This applies to power marketing operations
and to siting, construction, and operation of
power generating facilities at DOE sites.

C8 Protection, restoration, or improve-
ment of fish and wildlife habitat, fish pas-
sage facilities, and fish hatcheries if the pro-
posed action may adversely affect an envi-
ronmentally sensitive resource.

C9 Field demonstration projects for wet-
lands mitigation, creation, and restoration.

C10 [Reserved]

Cl1 Siting, construction (or modifica-
tion), operation, and decommissioning of a
low- or medium-energy (but greater than ap-
proximately 100 MeV primary beam energy)
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particle acceleration facility, including elec-
tron beam acceleration facilities, and associ-
ated beamlines, storage rings, colliders, and
detectors for research and medical purposes,
within or contiguous to an already developed
area (where active utilities and currently
used roads are readily accessible).

Cl12 Siting, construction, and operation of
energy system prototypes including, but not
limited to, wind resource, hydropower, geo-
thermal, fossil fuel, biomass, and solar en-
ergy pilot projects.

C13 Approval or disapproval of an applica-
tion to import/export natural gas under sec-
tion 3 of the Natural Gas Act involving
minor new construction (other than a cogen-
eration powerplant), such as adding new con-
nections, looping, or compression to an ex-
isting natural gas pipeline or converting an
existing oil pipeline to a natural gas pipeline
using the same right-of-way.

Cl14 Siting, construction (or expansion),
operation, and decommissioning of waste-
water, surface water, potable water, and sew-
age treatment facilities with a total capac-
ity greater than approximately 250,000 gal-
lons per day, and of lower capacity waste-
water and surface water treatment facilities
whose liquid discharges are not subject to
external regulation.

C15 Siting, construction (or expansion),
and operation of research and development
incinerators for any type of waste and of any
other incinerators that would treat nonhaz-
ardous solid waste (as designated in 40 CFR
Part 261.4(b)).

C16 Siting, construction (or modification
to increase capacity), operation, and decom-
missioning of packaging and unpacking fa-
cilities (that may include characterization
operations) and large storage facilities
(greater than approximately 50,000 square
feet in area) for waste, except high-level ra-
dioactive waste, generated onsite or result-
ing from activities connected to site oper-
ations. These actions do not include storage,
packaging, or unpacking of spent nuclear
fuel. See also B6.4, B6.5, B6.6, and B6.10.

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36242, July 9, 1996; 61 FR 64608, Dec. 6,
1996]

APPENDIX D TO SUBPART D OF PART
1021—CLASSES OF ACTIONS THAT
NORMALLY REQUIRE EISS
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D1. Strategic Systems

D2. Siting/construction/operation/decommis-
sioning of nuclear fuel reprocessing fa-
cilities

D3. Siting/construction/operation/decommis-
sioning of uranium enrichment facilities

D4. Siting/construction/operation/decommis-
sioning of reactors

D5. Main transmission system additions

10 CFR Ch. X (1-1-08 Edition)

D6. Integrating transmission facilities

D7. Allocation of electric power, major new
generation resources/major changes in
operation of generation resources/major
loads.

D8. Import/export of natural gas, involving
major new facilities

D9. Import/export of natural gas, involving
significant operational change

D10. Siting/construction/operation/decom-
missioning of major treatment, storage,
and disposal facilities for high-level
waste and spent nuclear fuel

D11. Siting/construction/expansion of waste
disposal facility for transuranic waste

D12. Siting/construction/operation of inciner-
ators (other than research and develop-
ment, other than mnonhazardous solid
waste)

D1 Strategic Systems, as defined in DOE
Order 430.1, “‘Life-Cycle Asset Management,”
and designated by the Secretary.

D2 Siting, construction, operation, and
decommissioning of nuclear fuel reprocess-
ing facilities.

D3 Siting, construction, operation, and
decommissioning of uranium enrichment fa-
cilities.

D4 Siting, construction, operation, and
decommissioning of power reactors, nuclear
material production reactors, and test and
research reactors.

D5 Main transmission system additions
(that is, additions of new transmission lines)
to a Power Marketing Administration’s main
transmission grid.

D6 Integrating transmission facilities
(that is, transmission system additions for
integrating major new sources of generation
into a Power Marketing Administration’s
main grid).

D7 Establishment and implementation of
contracts, policies, marketing plans or allo-
cation plans for the allocation of electric
power that involve (1) the addition of new
generation resources greater than 50 average
megawatts, (2) major changes in the oper-
ating limits of generation resources greater
than 50 average megawatts, or (3) service to
discrete new loads of 10 average megawatts
or more over a 12 month period. This applies
to power marketing operations and to siting
construction, and operation of power gener-
ating facilities at DOE sites.

D8 Approval or disapproval of an applica-
tion to import/export natural gas under sec-
tion 3 of the Natural Gas Act involving
major new natural gas pipeline construction
or related facilities, such as construction of
new liquid natural gas (LNG) terminals, re-
gasification or storage facilities, or a signifi-
cant expansion of an existing pipeline or re-
lated facility or LNG terminal, regasifi-
cation, or storage facility.
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D9 Approval or disapproval of an applica-
tion to import/export natural gas under sec-
tion 3 of the Natural Gas Act involving a sig-
nificant operational change, such as a major
increase in the quantity of liquid natural gas
imported or exported.

D10 Siting, construction, operation, and
decommissioning of major treatment, stor-
age, and disposal facilities for high-level
waste and spent nuclear fuel, including geo-
logic repositories, but not including onsite
replacement or upgrades of storage facilities
for spent nuclear fuel at DOE sites where
such replacement or upgrade will not result
in increased storage capacity.

D11 Siting, construction (or expansion),
and operation of a disposal facility for trans-
uranic (TRU) waste and TRU mixed waste
(TRU waste also containing hazardous waste
as designated in 40 CFR part 261).

D12 Siting, construction, and operation of
incinerators, other than research and devel-
opment incinerators or incinerators for non-
hazardous solid waste (as designated in 40
CFR part 261.4(b)).

[67 FR 15144, Apr. 24, 1992, as amended at 61
FR 36243, July 9, 1996; 61 FR 64608, Dec. 6,
1996]

PART 1022—COMPLIANCE WITH
FLOODPLAIN AND WETLAND EN-
VIRONMENTAL REVIEW REQUIRE-
MENTS

Subpart A—General

Sec.

1022.1
1022.2
1022.3
1022.4
1022.5
1022.6

Background.
Purpose and scope.
Policy.
Definitions.
Applicability.
Public inquiries.

Subpart B—Procedures for Floodplain and
Wetland Reviews

1022.11 Floodplain or wetland determina-
tion.

1022.12 Notice of proposed action.

1022.13 Floodplain or wetland assessment.

1022.14 Findings.

1022.15 Timing.

1022.16 Variances.

1022.17 Follow-up.

Subpart C—Other Requirements

1022.21 Property management.

1022.22 Requests for authorizations or ap-
propriations.

1022.23 Applicant responsibilities.

1022.24 Interagency cooperation.

AUTHORITY: 42 U.S.C. 7101 et seq.; 50 U.S.C.
2401 et seq.; E.O. 11988, 42 FR 26951, 3 CFR,

§1022.1

1977 Comp., p. 117; E.O. 11990, 42 FR 26961, 3
CFR, 1977 Comp., p. 121; E.O. 12372, 47 FR
30959, 3 CFR, 1982 Comp., p. 197.

SOURCE: 68 FR 51432, Aug. 27, 2003, unless
otherwise noted.

Subpart A—General

§1022.1 Background.

(a) Executive Order (E.O.) 11988—
Floodplain Management (May 24, 1977)
directs each Federal agency to issue or
amend existing regulations and proce-
dures to ensure that the potential ef-
fects of any action it may take in a
floodplain are evaluated and that its
planning programs and budget requests
reflect consideration of flood hazards
and floodplain management. Guidance
for implementation of the E.O. is pro-
vided in the floodplain management
guidelines of the U.S. Water Resources
Council (40 FR 6030; February 10, 1978)
and in ‘“‘A Unified National Program
for Floodplain Management’ prepared
by the Federal Interagency Floodplain
Management Taskforce (Federal Emer-
gency Management Agency, FEMA 248,
June 1994). E.O. 11990—Protection of
Wetlands (May 24, 1977) directs all Fed-
eral agencies to issue or amend exist-
ing procedures to ensure consideration
of wetlands protection in decision-
making and to ensure the evaluation of
the potential impacts of any new con-
struction proposed in a wetland.

(b) It is the intent of the E.O.s that
Federal agencies implement both the
floodplain and the wetland provisions
through existing procedures such as
those established to implement the Na-
tional Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.). In
those instances where the impacts of
the proposed action are not significant
enough to require the preparation of an
EIS under section 102(2)(C) of NEPA,
alternative floodplain or wetland eval-
uation procedures are to be estab-
lished. As stated in the E.O.s, Federal
agencies are to avoid direct or indirect
support of development in a floodplain
or new construction in a wetland wher-
ever there is a practicable alternative.
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