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Resci ndi ng Findings that the 1-Hour Ozone Standard No
Longer Applies in Certain Areas

AGENCY: Environnental Protection Agency (EPA).

ACTI ON:  Final Rule.

SUMVARY: Today, EPA is rescinding its prior findings that
the 1-hour ozone national anmbient air quality standard
(NAAQS) and the acconpanyi ng desi gnations and
classifications no | onger apply in certain areas. As
part of a transition to a new, nore protective 8-hour
ozone standard (pronulgated in July 1997), in 1998 and
1999, EPA took final action determ ning that the 1-hour
standard would no | onger apply in alnpost 3,000 counti es.
Now, however, the public health protection that would be
af f orded by the 8-hour ozone standard is being del ayed
because continued litigation regardi ng the 8-hour ozone
standard has created uncertainty regardi ng when and

whet her EPA may be able to fully inplenent that standard.
It is inmportant to have a fully enforceable Federal ozone

standard to hel p protect people fromthe respiratory and



ot her harnful effects of ozone pollution. Under this
final rule, the designations and classifications that
previously applied in such areas with respect to the 1-
hour standard woul d al so be reinstated. This rule wll
beconme effective in 90 days for nobst areas, and wll
beconme applicable in 180 days for areas with clean air
gqual ity data that had a nonattai nment designati on when
the 1-hour standard was revoked. Furthernore, today EPA
is taking final action to amend 40 CFR 50.9(b) to provide
by rule (1) that the 1-hour ozone standard w |l continue
to apply to all areas notw thstanding pronul gati on of the
8- hour ozone standard; and (2) that after the 8-hour

st andard has becone fully enforceabl e under part D of
title I of the Clean Air Act (CAA) and is no | onger
subject to further |egal challenge, the 1-hour standard
set forth in section 50.9(a) will no |onger apply to an
area once EPA determ nes that the area has air quality

meeting the 1-hour standard.

DATES: Effective Date: This rule is effective on [insert
date 90 days after date of publication].

Applicability Dates: This rule applies on [insert

date 90 days after date of publication] for al

areas where EPA had revoked the 1-hour ozone



st andard except for those nonattai nnent areas with
clean data listed in section Ill. F., Table 1 of the
preanbl e, and applies on [insert date 180 days after
date of publication] for such areas listed in Table
1.

ADDRESSES:

Public inspection. You may read the final rule

(i ncludi ng paper copies of comments and data submtted

el ectronically, mnus anything clained as confidenti al
busi ness information) and the Response to Conmments
Docunment at the Docket and Information Center (6102),
Docket No. A-99-22, U. S. Environnental Protection Agency,
401 M Street, SW Waterside Mall, Room M 1500,
Washi ngt on, DC 20460, tel ephone (202) 260-7548. They are
avail abl e for public inspection from8:00 a.m to 5:30

p. m, Monday through Friday, excluding |egal holidays.

We may charge a reasonable fee for copying.

FOR FURTHER | NFORMATI ON CONTACT: Questions about this
final rule should be addressed to Anni e Ni kbakht (policy)
or Barry Glbert (air quality data), O fice of Air
Quality Planning and Standards, Air Quality Strategies
and Standards Division, Ozone Policy and Strategies

G oup, MD 15, Research Triangle Park, NC 27711, tel ephone



(919) 541-5246/5238 or e-mail to ni kbakht.anni e@pa. gov
or gilbert.barry@pa.gov. To ask about policy matters or
nmonitoring data for a specific geographic area, call one

of these contacts:

Region | - Richard P. Burkhart (617) 918-1664,
Region Il - Ray Werner (212) 637-3706,
Region |11 - Marcia Spink (215) 814-2104,

Region IV - Kay Prince (404) 562-9026,
Region V - Todd Nettesheim (312) 353-9153,
Region VI - Lt. Mck Cote (214) 665-7219,
Region VIl - Royan Teter (913) 551-76009,
Region VII1 - TimRuss (303) 312-6479,
Region | X - Morris Gol dberg (415) 744-1296,
Region X - WIIliam Puckett (206) 553-1702.

SUPPLEMENTARY | NFORMATI ON:
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Backgr ound

The EPA promul gated a revised 8-hour ozone standard



in July 1997! (62 FR 38856, July 18, 1997). At that tine,
EPA al so pronul gated 40 CFR 50.9(b), governing when the
previ ous heal t h-based ozone standard — the 1-hour
standard — would no | onger apply to areas. Several
parties chall enged EPA' s revised ozone standard and EPA' s
revised particulate matter standard, which was

promul gated on the sanme day. Anmerican Trucking Assoc. V.

EPA, (D.C. Cir., Nos. 97-1440 and 97-1441) (ATA v. EPA).

On June 5, 1998 (63 FR 31014), July 22, 1998 (63 FR
39432), and June 9, 1999 (64 FR 30911), in accordance
with 40 CFR 50.9(b), we issued final rules for many areas
that were attaining the 1-hour standard, finding that the

1- hour ozone standard no | onger applied to these areas.?

1

For both the 1-hour and 8-hour ozone standards, EPA has
pronmul gat ed secondary standards that are identical to the
primary standard. Because the primary and secondary
standards are identical, EPA refers to the 1-hour and 8-
hour standards in the singular. However, both EPA's
initial rule determning that the 1-hour standard no
| onger applied and this rule reinstating the
applicability of that standard apply for purposes of both
the primary and secondary 1-hour ozone standards.
Simlarly, EPA' s references to the 8-hour standard
enconpass both the primary and secondary 8- hour
st andar ds.

2

Two of these final actions were challenged and these
cases are currently pending. Environnental Defense Fund
v. EPA, (D.C. Cir., No. 98-1363) (challenge to June 1998

final rule); Appalachian Muwuntain Club v. EPA, (1st Cir.
No. 99-1880) (challenge to June 1999 rule).
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At that tine, we amended the Code of Federal Regul ations
(CFR) to renmpve the designations and classifications that
had applied to those areas for the 1-hour standard under
sections 107, 172 and 181 of the CAA.3

On May 14, 1999, the Court of Appeals for the
District of Colunbia Circuit (D.C. Circuit) issued an
opinion in the cases chall enging EPA's revised ozone and

particul ate matter standards. ATA v. EPA, 175 F.3d 1027

(D.C. Cir., 1999). The court questioned the
constitutionality of the CAA authority to review and
revise NAAQS, as applied in EPA's revision to the ozone
and particulate matter NAAQS. The Court stopped short of
finding the statutory grant of authority
unconstitutional, instead providing EPA with an
opportunity to articulate a determ nate principle for
revising the ozone and particul ate matter NAAQS under the
statute. 175 F.3d at 1034-40. The court al so addressed
EPA' s authority to classify areas and to set attainnment

dates for a revised ozone standard. 175 F.3d at 1034-40.

3

These rules are commonly referred to as the “revocation”
rules. Technically, however EPA did not revoke the 1-
hour standard through these rul emaki ngs. The 1-hour
standard remai ns an effective regul atory standard under
EPA's regul ations. 40 CFR 50.9(a).
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Based on | anguage in sections 172(a) and 181(a) of the
CAA, the court concluded that EPA could only classify and
set attainment dates for areas for purposes of any ozone
NAAQS under the provisions of section 181(a) of the CAA
and that EPA could not enforce an ozone NAAQS nore

qui ckly than contenpl ated under the provisions triggered
by classifications under section 181(a) nor could EPA
enforce an ozone standard, such as the 8-hour standard,

t hat was nore stringent than the 1-hour standard.#* 175
F.3d at 1049-50. The court also held that EPA nust

consi der the beneficial effects of tropospheric ozone in
protecting against the harnful effects of ultraviol et
rays (Uv-B). 175 F.3d at 1051-53. The court remanded,
but did not vacate, the 8-hour standard on the basis that
it would not "engender costly conpliance activity” in
light of the court’s decision “that it cannot be enforced
by virtue of CAA 8§ 181(a).” 175 F.3d at 1057. The EPA

filed a petition for rehearing with respect to these

4

Sections 172(a) and 181(a) provide EPA with authority to
classify areas that are designated nonattainnent and to
set attainnment dates for those areas. Section 172(a)
applies generally to any new or revised NAAQS, while
section 181(a) is specific to certain ozone nonattai nnment
areas.



three aspects of the court’s decision.?

On COctober 25, 1999, EPA published the preanble to
t he proposed rul e, “Rescinding Findings That the 1-Hour
Ozone Standard No Longer Applies in Certain Areas,” (64
FR 57424), noting that the proposed regul atory | anguage
for part 81 would be published shortly. On Novenber 5,
1999, EPA published the proposed regul atory | anguage for
part 81 (64 FR 60477). As proposed, the 1-hour ozone
standard woul d be reinstated in areas where it had
previ ously been revoked and the associ ated desi gnati ons
and classifications that previously applied in such areas
with respect to the 1-hour NAAQS al so woul d be
reinstated. |In today’'s final rule, EPA is taking final
action to reinstate the area designations and
classifications that applied prior to revocation.
Throughout this final rule all references to reinstating
desi gnations refer to reinstating both designations and
classifications as well. In addition, EPA proposed to
anmend 40 CFR 50.9(b) to provide by rule that the 1-hour

ozone standard would continue to apply in all areas

5

The court decided other issues raised by the
petitioners. These issues were not raised on rehearing
and are not rel evant here.



notwi t hst andi ng promul gati on of the 8-hour standard, and
that after the 8-hour standard has beconme fully

enf orceabl e under part D of title |I of the CAA and
subject to no further | egal challenge, the 1-hour
standard set forth in section 50.9(a) would no | onger
apply to an area once EPA determ nes that the area has
air quality nmeeting the 1-hour standard.

On COctober 29, 1999, the D.C. Circuit issued an
opi ni on addressing EPA's petition for rehearing. ATA v.
EPA, 195 F.3d 4 (D.C. Cir. 1999). The three-judge panel
t hat decided the case granted rehearing on limted issues
regarding EPA's ability to inplenment a revised ozone
standard. Both the panel and the full court denied al
ot her aspects of EPA's petition for rehearing.® Wth
respect to EPA’'s authority to inplenment a revised 8-hour
standard, the court nodified its initial decision to
provi de that EPA nay enforce a revised ozone NAAQS only
in conformty with the control requirenments triggered by
a classification under section 181(a) — i.e., the

provi sions in subpart 2 of part D of title |I of the CAA

6
The full court voted 5-4 in favor of rehearing with two
judges not participating. Since a majority vote of the

active nmenbers of the court is needed to grant rehearing,
the request for rehearing was deni ed.

10



195 F. 3d at 8. Judge Tatel filed a separate opinion,
hol di ng that the court should have deferred to EPA s
reasonabl e interpretation of the inplenentation scheme
for the revised NAAQS, but concurring in the majority's
deci si on because it "l eaves open the possibility that EPA
can enforce the new ozone NAAQS wi thout conflicting with
subpart 2's classifications and attai nment dates." 195
F.3d at 11.

At the request of commenters, on Decenber 8, 1999,

EPA published a notice in the Federal Register (64 FR
68659) to reopen the coment period for the proposed
rul emaki ng from Decenber 1, 1999 until January 3, 2000,
thus affording the public a total of 60 days to comrent
on the proposed reinstatenment action.

On January 27, 2000, EPA filed a petition with the
Supreme Court, seeking review of the court of appeals
deci sion regarding the constitutionality of the
provi sions of the CAA for setting NAAQS and the court's
deci sion regarding inplenentation of a revised ozone
NAAQS. O her parties also sought review by the Suprene

Court.’” The court granted EPA's petition on May 22,

7

The Anmerican Lung Associ ation and the Commonweal t h of
Massachusetts and State of New Jersey also filed

11



2000. 8
1. In summary, what action is EPA finalizing today?

Today, we are taking final action to rescind the
findings that the 1-hour standard no | onger applies in
t hose areas where the Agency had previously determ ned
that the 1-hour standard had been attained. As a result,
the 1-hour standard will again becone applicable in
nearly 3,000 counties.

VWhere the 1-hour ozone standard agai n becones
applicable as a result of this rul emaking, the attainnent
and nonattai nnent designations and cl assifications
applicable to such areas prior to the determ nation of
inapplicability will again apply. The designations are
inextricably linked to the applicability of the standard
and were renmpved sol ely because the standard no | onger
applied. See e.qg., InterimlInplenmentation Policy
Statenment, 61 FR 65752, 65754 (Dec. 13, 1996) (“the

desi gnations would remain in effect so long as the

petitions for certiorari. |In addition, groups |led by the
Ameri can Trucki ng Associ ati ons and Appal achi an Power
Conpany filed conditional cross petitions for certiorari.

8

The court also granted the industry cross petitions
regardi ng the consideration of costs in setting NAAQS on
May 30, 2000.

12



current 1-hour ozone NAAQS renmains in effect”). Thus,
since the only basis for renoving the designations was
the inapplicability of the 1-hour standard, area

desi gnations for the standard nust al so be reinstated
upon reinstatenment of the 1-hour standard.

G ven that the previous designations and
classifications of these areas were based upon the 1-hour
ozone standard, which will again apply as a result of
this reinstatenent action, EPA is anending the tables in
part 81 of the CFR to identify the designation and
classification of the area that applied prior to EPA s
determ nations that the 1-hour standard no | onger
appl i ed. The regul atory | anguage | ocated at the end of
this final rule anends the ozone tables in 40 CFR part 81
for each State and provides a |list of the areas affected
by this rule. A copy of these tables may al so be vi ewed
at the followi ng Internet website address:

http://ww. epa. gov/ttn/ oarpdg. In addition, the areas are

identified by air quality designations in the docket for
this rul enmaki ng at Docket No. A-99-22.

The EPA's regul ation, 40 CFR 50.9(b), provides that
the 1-hour ozone standard would no | onger apply once EPA

determ ned that an area attained that standard. Today’s

13



action revises section 50.9(b) to indicate that the 1-
hour standard remai ns applicable to all areas
notwi t hst andi ng t he pronul gati on of the 8-hour standard.
Furthernore, today’ s action establishes that after the 8-
hour standard has becone fully enforceabl e under part D
of title I of the CAA and subject to no further |egal
chal | enge, the 1-hour standard set forth in section
50.9(a) will no longer apply to an area once EPA

determ nes that the area has air quality neeting the 1-
hour standard.

In Iight of many areas’ needs to quickly devel op
additional State Inplenentation Plan (SIP) prograns in
response to the actions EPA is finalizing today, the
actions finalized today will becone effective 90 days
after today’s publication for npost areas. However, for
areas that were designated nonattainment prior to
revocati on but that currently have clean air quality data
sufficient to support a redesignation to attainnment,
actions will not generally becone applicable until 180

days after today’'s publication.® This additional tine

9

The EPA notes that in the proposal for this action, EPA

proposed to nake the final reinstatement effective after
90 days for all areas, and specifically requested comment
on this issue. Certain comenters requested a | onger

14



will allow areas to submt redesignation requests and, if
they do so, for EPA to take appropriate rul emaki ng action
on such requests prior to the applicability date of this

rule for the area.

[11. What major comments were submtted on the proposed

rul e and what are EPA's responses to such coments?

I n our Cctober 25, 1999 proposal, we solicited
comrent on whet her EPA should rescind findings that the
1- hour ozone standard no | onger applies in certain areas,
and if EPA acted to rescind the 1-hour ozone standard,

what the effects of a rescission would be. In section |V

delay in the effective date of the rule, and EPA has
agreed that for areas with clean data that were

previ ously designated nonattai nment a | onger period would
be appropriate. However, “effective date” is a term of
art relating to rules published in the Federal Register,
and O fice of Federal Register requirenents do not all ow
varying effective dates for a single rule. Therefore,
this action as a whole will beconme effective for all
areas 90 days after publication. However, EPA wll use
the term “applicability date” in the rule to describe the
date on which the reinstatement of the 1-hour standard
will begin to apply to an area. That date will generally
be 180 days after publication for those areas with cl ean
data previously designated nonattainnent, as listed in
Table 1. In addition, if States are able to submt

redesi gnati on requests and EPA is able to process such
requests to the point of final action prior to 180 days
from publication, the final action approving the

redesi gnati on may provide that the applicability date of
the reinstatement will be the sane date as the effective
date of the redesignation approval, so that the

redesi gnations may take effect in a tinmely manner.

15



of the proposal, EPA specifically requested conment on
the effect of the rescission for five types of areas: (1)
areas designated as attainment with no violation since
revocation; (2) areas designated attai nnent (w thout

mai nt enance plans) with violations since revocation; (3)
areas designated attai nment (w th mai ntenance plans) with
viol ations since revocation; (4) areas designated
nonattai nment with no violations since revocation; and
(5) areas designated nonattainment with violations since
revocation. Also, the Agency requested coment on the
progranmatic effects of reinstatenent, such as the
applicability of new source review (NSR) and confornmty,
as well as how to deal with sanction and Federal

| mpl ementation Plan (FIP) clocks that were in effect at
the time of the revocations. A total of 72 comrent
letters were received on the proposal. Mst of the
commenters generally supported reinstating the 1-hour

st andard; however, they voiced individual preferences as
to how EPA should proceed to carry out this action with
respect to designations, planning obligations and tim ng.
For each of the relevant issues, the follow ng discussion
sunmari zes EPA’ s proposed action, explains the approach

EPA is adopting in this final rule and responds to the

16



maj or comrents received. All coments are addressed in
the separate Response to Coments Docunent |ocated in the
docket .

A. Reinstatenment of the Applicability of the 1-Hour
Ozone Standard and the Designation and Classification
That Existed for Each Area at the Tinme EPA Determ ned the
St andard No Longer Applied

The EPA generally proposed to reinstate the
applicability of the 1-hour standard in all areas for
whi ch EPA had taken action determ ning that the standard
no longer applied. |In addition, EPA proposed that the
desi gnation and classification for each such area woul d
al so be reinstated. The EPA proposed to restore areas to
the sanme position they were in at the time EPA determ ned
that the 1-hour standard no |onger applied, i.e., that
t he designation and classification that applied at the
time the 1-hour standard was revoked for an area woul d

once again apply upon reinstatenent.

Comment: Several commenters believe that the Agency

has no | egal authority to rescind findings that the 1-
hour ozone standard no | onger applies in certain areas.

Some commenters claimthat EPA cited no statutory

17



authority for its action and that none exists. At |east
one commenter contends that EPA s regulation at 40 CFR
50.9(b) does not provide a basis for reinstating the 1-
hour standard and chall enges EPA's statenents that the
basis for pronulgating 40 CFR 50.9(b) was the existence
of an enforceabl e 8-hour standard.

Response: The EPA di sagrees with the comenters’
al |l egations that EPA has no authority to rescind its
findings that the 1-hour standard no | onger applies in
certain areas. The EPA nade those findings in accordance
with its rule at 40 CFR 50.9(b), which provided that the
1- hour standard would no | onger apply once an area
attained that standard. The EPA pronul gated t hat
regul ation using its general rul emaking authority under
section 301(a) of the CAA and thus has authority to
revise that regulation (and to revise or repeal actions
t aken pursuant to that regulation) under that sane
authority. The changed circunstances regardi ng the
status of the 8-hour standard provide anple support for
EPA to take this regulatory action under section 301(a).

Sections 108 and 109 of the CAA provide for the
promul gation or revision of NAAQS on a periodic basis.

However, those provisions are silent regardi ng how areas

18



shoul d transition frominplenmentati on of one NAAQS for a
pollutant to a revised, nore stringent NAAQS for the sane
pol lutant.® Where, as in the rule pronulgating the
revi sed 8- hour NAAQS, EPA determnes not to retain the
pre-existing standard as an i ndependent NAAQS, EPA nust
determ ne how areas should transition away fromthe pre-
exi sting NAAQS. Since the CAA does not include specific
provi sions addressing this transition, EPA relied on its
general rul emaking authority under section 301(a) of the
CAA. See 62 FR 38894, July 18, 1997. Section 301(a)
provi des that the Agency has authority “to prescribe such
regul ati ons as are necessary to carry out” its functions
under the CAA. In general, the statutory authority for
promul gating a regul ation also provides authority for an
Agency to revise that regulation. The EPA is relying on
its general rulemaking authority under section 301(a) to
rescind the findings that the 1-hour standard no | onger
applies.

The present circunmstances provide anple support for

EPA to take this action rescinding its earlier

10

Section 172(e) provides guidance for transitioning from
a nore stringent NAAQS for a pollutant to a | ess
stringent NAAQS for the sanme pol |l utant.
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determ nations. The EPA promul gated 40 CFR 50.9(b) based
on the existence of an inplenmentable 8-hour standard. In
promul gating a revised 8-hour standard, EPA determ ned
that it did not need to retain a separate 1-hour standard
in order to protect the public health with an adequate
margi n of safety and to protect public welfare (62 FR
38863, July 18, 1997). Thus, EPA needed to consider how
to transition away fromthe existing 1-hour standard to
the revised 8-hour standard. See e.qg., Proposed Interim
| npl enmentation Policy, (61 FR 65752, Decenber 13, 1996).
In the final rule pronulgating the revised 8-hour

st andard, EPA concluded that Congress intended areas to
remai n subject to the planning requirenments of subpart 2%
of the CAA for as long as they continued to have air
gquality not nmeeting the 1-hour standard. |In order to

facilitate the continued applicability of subpart 2 to

11

Subpart 2 of part D of title 1 provides detail ed
requirenments for certain ozone nonattai nnment areas.
These provisions were enacted in 1990 in response to the
States’ continued failure to neet the ozone standard.

Rat her than providing continued flexibility and a one-
size-fits-all approach, Congress created a tiered

pl anni ng schene that provided nore and tougher

requi renments for areas with significant ozone probl ens,
but al so provided nore time for these areas to neet the
st andar ds.

20



areas that had not yet nmet that standard, EPA deterni ned
to delay renmoval of the 1-hour standard fromits
regul ati ons by pronulgating 40 CFR 50.9(b). It is clear
fromthe context of the rule and the statenents in the
preanble to the final 8-hour NAAQS rule that the decision
to find that the 1-hour standard no | onger applied was
based on the exi stence of an enforceabl e 8-hour standard
that was protective of public health and welfare, such
that the 1-hour standard would no | onger be necessary to
protect public health and welfare. (62 FR 38873, July 18,
1997.)

However, because the court decision has raised
doubt s about the enforceability of the 8-hour standard
and EPA's ability to inplenment the standard fully at this
time, the basis for the regul ation revoking the
applicability of the 1-hour standard in certain areas no
| onger exists. Contrary to what EPA believed would occur
at the time it pronul gated 40 CFR 50.9(b), generally
areas are not currently noving forward to inplenent the
8- hour standard due to the uncertainty created by the
l[itigation over the ozone NAAQS. Thus, EPA believes that
it is necessary at this tinme to retain the 1-hour

standard in all areas to protect public health and
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wel fare at |east until the status of the 8-hour standard
and any issues concerning its enforceability have been

fully resol ved. ?

Comrent: Sonme commenters believe that the proposed

action to reinstate the 1-hour ozone standard constitutes
promul gation of a new or revised NAAQS under section 109
of the CAA and that the action is therefore subject to a
public hearing under section 307(d). Oher comenters
contend that EPA nust or should vacate the 8-hour
standard before EPA can reinstate the applicability of
the 1-hour standard. These and other commenters contend
that section 109 contenplates only a single air quality
standard for a particular pollutant in any given area
and, therefore, object to having dual standards apply.

They also claimthat the existence of two ozone standards

12

The fact that EPA' s regulation at 40 CFR 50.9(b) does
not reference the 8-hour standard is not controlling for
determ ning the underlying basis for EPA's pronul gati on
of that regulation. The fact that 50.9(b) was
promul gated sinmultaneous with the 8-hour standard and
pl aced in the subchapter of the CFR governi ng NAAQS is
sufficient evidence that section 50.9(b) was prem sed on
t he exi stence of the 8-hour ozone standard. Furthernore,
it is clear fromthe preanble that EPA believed that the
8- hour standard woul d be enforceable, (62 FR 38856, July
18, 1997).
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i s confusing.

Response: The EPA does not believe that the action
to reinstate the 1-hour standard constitutes the
promul gation of a new or revised NAAQS under section 109
of the CAA. The 1-hour standard EPA is reinstating today
is the same 1-hour standard that has been in existence
since its original pronmulgation on February 8, 1979 and
that continues to be a part of EPA s regulations at 40
CFR 50. 10, (44 FR 8202). The EPA is not revising that
standard in any way. The EPA is nmerely reinstating the
applicability of that standard in certain areas. Unlike
a regulatory action pronmul gating a new or revised NAAQS,
this rulemaking is not concerned with selecting the
appropriate level or form of ozone standards requisite to
protect public health and welfare. The particul ar
processes specified in sections 108 and 109, requiring
t he devel opment of detailed scientific assessnents and
consultation with science advisory boards, are not
inplicated by this action. The EPA undertook those
processes when it promnul gated the 1-hour standard in
1979. This action does not purport to revise or re-
promul gate that standard; it only specifies the

applicability of the existing 1-hour standard, which is
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specified in section 50.10, to certain areas.

Because this action rescinding a previous regul atory
determ nation and revising the regul ati on governing the
transition fromthe 1-hour to a revised 8-hour NAAQS does
not constitute either an anendnment or revision to either
the 1-hour or the 8-hour ozone NAAQS, EPA disagrees wth
the comenters that the procedural provisions in section
307(d) are triggered by section 307(d)(1)(A) (requiring
conpliance with section 307(d) for all rules promul gating
or revising any NAAQS). Since the adm nistrative
requi renents of section 307(d) do not apply, EPA has
conplied with the public notice and comrent process
speci fied under the Adm nistrative Procedure Act, 5
U.S.C. 553, which does not require the Agency to hold a
publ i c heari ng.

Nor does EPA agree that the proper approach is to
vacate the 8-hour standard. |In the ATA decision, the
D.C. Circuit did not dispute the public-health basis for
t he NAAQS and did not vacate the 8-hour standard. The
EPA sees no reason to take such an action on its own.

The EPA has filed with the Supreme Court a petition for
review of the D.C. Circuit’'s decision. The EPA sees no

need to vacate the 8-hour standard for the purpose of
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revising the transition schene fromthe 1-hour standard
to the 8-hour standard. Because the CAA does not provide
how EPA must transition from one standard for a poll utant
to a revised, nore stringent standard for that sane
pol l utant, EPA continues to believe it has authority to
establish and to revise the appropriate transition
scheme. Due to the uncertainty created by the court’s
opi ni on, EPA believes it is a reasonable exercise of its
authority to revise the transition schenme by reinstating
the applicability of the 1-hour standard and the
associ at ed desi gnations and cl assifications. For these
reasons, EPA does not agree that it nust vacate the 8-
hour standard in order to reinstate the applicability of
t he 1-hour standard.

To the extent the commenters are concerned about the
exi stence of two NAAQS for the same pollutant, EPA nade
the decision in the 1997 NAAQS rul emaki ng by determ ni ng
to retain the 1-hour standard until areas net that
standard. As provided above, EPA is not taking action to
revise or pronulgate a revised NAAQS in this rule and is
not re-opening its previous decision that the statute
allows the applicability of nmore than one NAAQS for a

pol |l utant, such as ozone.
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Comment: Some commenters claimthat EPA cannot

restore the designation for areas except through one of
t he designation processes provided under section 107 of
the CAA. Sonme commenters contend that EPA should treat
t hese designations as initial designations under section
107(d) (1) and that EPA should provide time for Governors
to make recommendati ons before EPA may desi gnate areas.
Ot her commenters contend that EPA nust use the

redesi gnati on provisions under section 107(d)(3). Under
t hat provision, they contend, EPA nust notify the
Governor first of its intent to redesignate and then nust
rely on current air quality data.!® Sone of these
commenters agree with EPA that the designation in place
at the time EPA revoked the standard should be put back
into place. O her commenters suggest that EPA cannot
consider air quality data fromthe period when the
standard did not apply and that EPA should reinstate
desi gnati ons based on air quality data fromthe period
after the standard is reinstated.

Response: The EPA does not believe it needs to go

13

Ot her comenters, w thout referencing any specific
statutory authority, also claimthat EPA should use
current air quality data to designate areas.
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t hrough the procedures of section 107 of the CAA to
reestablish the designations that were in place prior to
revocation of the 1-hour standard. In this action, EPA
is reversing its revocation of the standard because the
recent court decision has called into question the
underlying bases for that action. |In the revocation
action, EPA did not change an area’s designation for the
1- hour standard, but determ ned that since the 1-hour
standard no | onger applied to an area, the designation
associated with that standard al so no | onger applied.?

As expl ai ned above, EPA s action today is not the
promul gati on of new or revised NAAQS. Therefore, the
initial designation provisions in section 107(d) (1),
which apply only upon pronul gation of a new or revised
NAAQS, do not apply.

Nor is EPA redesignating areas for purposes of the

1- hour standard. These areas currently do not have in

14

In revoking the standard, EPA did not redesignate areas
pursuant to section 107 and did not require areas to neet
t he redesignation requirenents of section 107(d)(3)(E),
such as devel opnment of a maintenance plan. |In fact, EPA
has been chall enged on two of the revocation rules for
not follow ng, and not requiring States to foll ow,
redesi gnati on procedures. Environnental Defense Fund v.
EPA, (D.C. Cir., No. 98-1363); Appalachian Muntain Cl ub
v. EPA, (1st Cir., No. 99-1880).
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pl ace a designation for the 1-hour standard. The
provisions in section 107(d)(3), which apply only to
redesi gnations from attai nment or unclassifiable to
nonattai nment or from nonattai nnment to attainnment sinply
do not apply where, as here, there is not a current

desi gnation in place for a standard.

The EPA's primary action through this action is to
reinstate the applicability of the 1-hour standard. At
the time EPA promul gated 40 CFR 50.9(b), it determ ned
t hat the designations should follow the applicability of
the 1-hour standard and that the current designation was
inextricably linked with the applicability of the 1-hour
standard. Therefore, just as EPA determ ned that an
area’ s designation no |onger applied once the 1-hour
standard on which it was based no | onger applied, the
reinstatenment of the 1-hour standard necessarily brings
back the applicability of the designation. Simlarly, as
EPA relied on its general rulemaking authority to revoke
t he standard and thus the area’s designation, EPA is
relying on that sanme authority to reverse the action
taken in its earlier rule. Once areas have a designation
for the 1-hour standard in place, EPA may redesignate

those areas if they neet the requirenents of section
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107(d)(3)(E). As discussed in section IIl.F, bel ow, EPA
wi Il consider redesignating those areas that have cl ean
air quality data based on the three nost recent years of
data and that submt a redesignation request neeting the
requi renents of section 107(d)(3)(E).
Finally, some commenters suggest that EPA is
prohi bited fromconsidering air quality data that becane
avai l abl e after EPA revoked the standard. The EPA
di sagrees with this comment. Because EPA is reinstating
t he designations that existed at the tinme EPA revoked the
standard, this rul emaki ng does not reflect nore recent
air quality data. However, in future actions to
redesi gnate areas, EPA intends to consider all rel evant
air quality data including data that becane avail abl e
during the revocation. To the extent these commenters
continue to have concerns about this issue, they can
raise themin any future rul enaki ng acti on EPA may t ake
to redesignate an area on the basis of that data.
Comrent: A few commenters stated that we cannot rely
on the argunment that the 8-hour standard cannot be
enforced as the basis for revocation since this is not
supported by the Court’s October 29, 1999, decision on

rehearing. In the October 29 opinion, the Court
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retracted its earlier conclusion that “the 8-hour
standard cannot be enforced,” providing instead that the
8- hour standard “can be enforced only in conformty wth
subpart 2" of part D of title I of the CAA. Conpare 175
F.3d at 1057 with 195 F.3d at 10. Some commenters al so
suggest that it is too late for us to reconsider the
revocations and to reinstate the applicability of the 1-
hour standard. Most commenters, however, support
rei nstatenment on the basis of continued uncertainty
regardi ng the 8-hour standard.

Response: The EPA believes that the uncertainty
engendered by the litigation surrounding the 8-hour
st andard
justifies reinstating the 1-hour standard. It is true,
t hat
on rehearing, the Court revised its original opinion to
i ndicate that EPA can enforce the 8-hour standard in
conformty with subpart 2 of the CAA. However, in that
sanme sentence, the Court provided that it was remandi ng
the 8-hour standard. The Court did not vacate the 8-hour
standard because “the parties have not shown that the
standard is likely to engender costly conpliance

activities.” As the petitions for certiorari before the
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Suprenme Court denonstrate, there continues to be
uncertainty regarding when the standard could be

i npl emented in |light of the ongoing litigation.'® Because
of the continuing litigation and the differing views of
the many parties to the litigation, EPA is not currently
taking any action that could be construed as inconsistent
with the Court’s decision.'® 1In light of the continuing
uncertainty regarding EPA’'s authority to inplenent the 8-
hour standard, EPA believes it is prudent to reinstate
the 1-hour standard to ensure public health protection
from ozone.

Contrary to the suggesti ons of sonme commenters, EPA

15

In addition to EPA, two other parties have requested
that the Supreme Court review portions of the D.C
Circuit’s decision regarding the ozone and particul ate
matter NAAQS. O her parties have opposed Suprene Court
review of the inplenmentation issues. |In their papers
before the Court, several of these parties have suggested
that EPA is barred fromenforcing the nore stringent 8-
hour NAAQS, while others raise concerns that the Court’s
opinion is unclear regarding the enforceability of the 8-
hour standard.

16

For exanmpl e, EPA has stayed the applicability of its
final regulatory determ nations under section 126 of the
CAA to the extent they were based on the 8-hour NAAQS.
(65 ER 2674, January 17,2000). Simlarly, EPA recently
proposed to stay the 8-hour basis of its Nox SIP cal
rule, which calls on 22 States and the District of
Col unmbia to reduce em ssions of nitrogen oxides that
contribute to ozone problens in other States. (65 ER
11024, March 1, 2000).
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does not believe it is too late to rescind the
revocations of the 1-hour standard. The conmenter does
not cite and EPA is unaware of any limtation on when an
Agency may change a regul ati on based on new i nformati on.
The EPA acted quickly in response to the uncertainty

rai sed by the Court’s decision, proposing action only 5
nmont hs after the original decision by the court. During
that time, EPA was assessing the inpacts of the opinion
on i nmplenmentation of the 8-hour standard, determ ning
options for rehearing and appeal, and devel oping the
proposed rule to rescind the revocations of the 1-hour
standard. Based on requests for an extension of the
conmment period, EPA provided a comment period of 60 days
on this action. Thus, EPA is acting in a tinmely fashion
by issuing this rule approxinmately a year afer the court
i ssued its original decision.

Comrent: A few commenters suggested that EPA was
proposing to reinstate the standard in too many areas.
One set of commenters noted that EPA s goal of providing
protection in areas now violating the 1-hour standard
coul d be acconplished by reinstating the standard only in
those areas that were violating the 1-hour standard.

Ot her commenters suggested that we not reinstate the 1-
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hour standard in States that have adopted the 8-hour
standard or where the nost recent data for an area
indicate that it would be designated attai nment for the
8- hour standard. These commenters are concerned that
resources will be wasted on neeting the 1-hour standard
rather than the nore protective 8-hour standard.
Response: The EPA determned that it is critical to
have a fully enforceable standard for ozone in each area
of the country in order to protect the public health and
wel fare and to mi nim ze public confusion. The EPA
believes that it is inmportant to have a fully-
i npl ement abl e ozone standard in place in order to ensure
adequate protection of public health. A fully
enforceabl e 1-hour standard will ensure that sufficient
control neasures remain in place to prevent violations in
areas attaining the standard and to conti nue inprovenents
in air quality in areas not attaining the standard. The
options presented by the comenters would not result in
the applicability of a fully-enforceable ozone standard
and thus could erode public health protection for people
living and working in areas that m ght violate the
standard in com ng ozone seasons.

Wth respect to those commenters that suggest that
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EPA not reinstate the standard in areas that have adopted
t he 8-hour standard, EPA is concerned, in |ight of the
ATA decision, that it will be unable to enforce fully the
8-hour standard in the short term Wthout a fully
enforceabl e, Federal 8-hour standard, EPA does not have
the ability to require States to inplenent an 8-hour
standard. This is true even in States that may have
adopted the 8-hour standard as a State rule. Since State
adoption of the 8-hour standard does not ensure
i npl ementati on and enforcenent of that standard in
conformty with Federal requirenents for clean air, EPA
believes it is necessary to reinstate the 1-hour standard
in all areas pending resolution of litigation over the 8-
hour NAAQS. The EPA acknow edges that it may be nore
efficient to concentrate resources on planning to
i npl ement a nore protective 8-hour standard, but EPA
| acks the ability to require States to do so at this
time. For these reasons, EPA believes that the existence
of the 8-hour standard does not provide the sane
certainty of public health protection as does the 1-hour
standard at this tine.

Finally, with respect to the comment that EPA not

reinstate for areas that will be designated attai nnent
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for the 8-hour standard, EPA has not designated any areas
for the 8-hour standard. The States have not recommended
boundari es for purposes of the 8-hour standard and EPA
has not yet determ ned boundaries or designated any 8-
hour areas. |In fact, EPA guidance on the determ nation
of boundaries was issued only recently. (Boundary
Gui dance on Air Quality Designations for the 8-Hour Ozone
Nati onal Anmbient Air Quality Standards (NAAQS or
St andard), March 28, 2000). The EPA has advised States
to consider the guidance and make recomrendati ons to EPA
by June 30, 2000. The EPA must then respond to those
recommendati ons and give States 4 nonths comment on its
response. Only after this process could EPA nake fi nal
desi gnations. Gven the many steps that nust occur
bef ore EPA promnul gates designations for the 8-hour
standard, EPA believes it is far too early to presune
preci sely which areas woul d be designated attai nment for
t he 8-hour standard.

B. Revision to 40 CFR Section 50.9(b) to Provide
That EPA WI| Again Determ ne the 1-Hour Ozone Standard
No Longer Applies to an Area Once EPA's Authority to
| mpl ement and Fully Enforce the 8-Hour Standard is No

Longer in Question.
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The EPA proposed to revise 40 CFR 50.9(b) to provide
t hat once the 8-hour ozone standard is fully enforceable
and no | onger subject to | egal challenge, the 1-hour
standard will no longer apply to an area if EPA
determ nes that the area has air quality neeting the 1-
hour standard.!” The EPA's final rule adopts this
position.

Coment: Sonme commenters disagree with EPA' s
proposed revision to section 50.9(b). These comenters
feel that the pronul gation of an 8-hour standard shoul d
not be the basis for revoking the applicability of the 1-
hour standard. Sone of the commenters believe that
renmoving the applicability of a NAAQS and associ at ed
control neasures based solely on air quality is
i nconsistent with the |Iaw and that we shoul d consi der
both the 1-hour and 8-hour ozone standards. Sone
comenters believe that future revocations should not be

al l owed without first followi ng the redesi gnati on process

17

I f the 8-hour standard pronulgated in July 1997 does not
beconme enforceabl e because of Agency action taken in
response to any unappeal abl e deci sion by the court in the
ATA v. EPA litigation, then the second sentence of 40 CFR
50.9(b) would not have any |l egal effect. As appropriate,
EPA coul d reconsider this regulation at the tinme it takes
any action in response to an unappeal abl e deci si on.
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as prescribed by the CAA. O her commenters suggest that
once the 8-hour ozone standard is enforceable, we should
revoke the 1-hour standard everywhere regardl ess of what
the air quality is. Finally, one comenter clains that
EPA shoul d not anend section 50.9(b) now since the 8-hour
standard may never be enforceable.

Response: The EPA believes that it has the authority
upon issuance of a new or revised standard to detern ne
the continued validity of the pre-existing standard and
when, if ever, it should no |longer apply. In the final
rul e promul gating the 8-hour standard, EPA determ ned
that the 1-hour standard was no | onger necessary to
protect public health and welfare in light of the revised
8- hour standard, which States would be required to
i npl enent and enforce. However, EPA al so determ ned that
Congress intended areas that remai ned nonattai nment for
t he 1-hour standard to neet the requirenments of subpart
2, until the 1-hour standard is attained. As EPA
explained in the preanble to the NAAQS rule, section 109
of the CAA clearly authorizes EPA to pronul gate revisions
to a standard, which necessarily includes the authority
to revoke previous standards that have been revised (62

FR 38857, July 18, 1997). On the other hand, subpart 2
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of the CAA sets out numerous requirenents specifically
applicable to areas not attaining the 1-hour ozone
standard. To accommodate both of these provisions, EPA
concluded that after pronulgation of the 8-hour standard,
subpart 2 nust continue to apply as a matter of law in
each area until the 1-hour standard is attained (62 FR
38873). Thus, to facilitate continued applicability of
the subpart 2 requirenments, EPA established a transition
scheme in 40 CFR section 50.9(b) that provided the 1-hour
standard would continue to apply until an area had air
quality neeting the 1-hour standard.

The EPA does not agree that in order to determ ne a
pre-existing standard no | onger applies, EPA nust require
areas to neet the requirenents for redesignation and
formal |y redesignate an area from nonattai nnent to
attai nment under section 107(d)(3). As a general matter,
Congress has not specified any procedure for determ ning
that a pre-existing NAAQS no | onger applies once EPA
promul gates a revised standard. Moreover, although
Congress gave some gui dance on how to transition to a
| ess stringent NAAQS, see CAA section 172(e), it did not
provi de cl ear guidance on howto transition to a nore

stringent NAAQS. The EPA believes that in determ ning
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how to transition to a revised NAAQS, it nust make
common- sense deci sions, considering the intent of
Congress in light of the statutory schene, including how
best to ensure public health protection w thout inposing
undul y burdensone requirenents on States and sources.!®
Wth respect to the transition fromthe 1-hour
standard to the 8-hour standard, EPA determ ned that
Congress intended areas to remain subject to the 1-hour
standard until such time as that standard is nmet. Since
all areas of the country were subject to the revised,
nore stringent 8-hour standard, EPA determ ned that it
did not nmake sense to require areas that had net the 1-

hour standard but remai ned designated nonattainment to

18

EPA' s scheme for transitioning to the 8-hour ozone
standard is consistent with the Agency’s approach in the
one other case where it pronulgated a nore stringent
NAAQS revision. See 52 FR 24672 (July 1, 1987). When
EPA revised the particulate matter standard to change the
indicator fromtotal suspended particulates (TSP) to
particul ate matter with a diameter of 10 mcrons or |ess
(PM10), it retained the TSP designations for a limted
pur pose because the statutory limtations for certain
areas under the Prevention of Significant Deterioration
(PSD) programwere |linked to TSP designations. See CAA
section 163. Congress subsequently codified EPA s
decision in section 107(d)(4)(B) of the CAA. Simlarly,
EPA here is retaining the 1-hour standard and associ at ed
desi gnati ons for purposes of continued application of
subpart 2 of the CAA, until the purpose of subpart 2 -
attai nment of the 1-hour standard — is net.
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conpl ete a mai ntenance plan since generally these areas
woul d be required to devel op an attai nnment plan for the
nore stringent 8-hour standard. The EPA continues to
believe that, if a fully enforceable 8-hour standard were
in effect, it would be unreasonable to require States to
denonstrate that an area will maintain the 1-hour
standard for 10 years (with a |ater update for a
subsequent 10 years) when these areas woul d be devel opi ng
attai nment plans and, ultimtely, maintenance plans for
the nore stringent 8-hour standard.

This interpretation is consistent with the approach
Congress enployed in the one area where the statute does
address revocation of a prior standard. Section 172(e)
of the CAA provides that where EPA rel axes a standard, it
must require all areas that have not yet attained the
nore stringent prior standard to provide for controls
that are at |east as stringent as those that applied to
areas designated nonattai nment of the prior standard.
This provision both clarifies that Congress intended EPA
to revoke standards and associ ated control requirenments
in certain circunstances where they have been revised,
and that an appropriate criterion for determ ning when a

prior standard should be revoked is whether or not an

40



area has attained that standard. Congress did not,
however, require redesignation of areas with devel opment
of mai ntenance plans prior to renmoval of contro
obligations. Rather, Congress required only that control
measures continue to apply until an area has attained a
prior standard and inplicitly allows for revocation of
the prior standard.

The EPA al so disagrees with the comenter who
suggests that EPA should not anend section 50.9(b)
because it has been struck down by the court and that the
8- hour standard m ght never be enforceable. The EPA
di sagrees with the claimthat the court struck down 40
CFR 50.9(b). The court did not vacate any aspect of
EPA' s July 1997 rul emaki ng, which included the
pronmul gati on of section 50.9(b).%® The EPA believes that
its proposed revision to section 50.9(b) addresses the
contingency that the 8-hour standard may never becone
enforceable. The EPA believes that it is better to
promul gate revisions to section 50.9(b) at this tinme so

that interested parties are aware of EPA s pl anned

19

Furthermore, no party in the ATA case chall enged EPA' s
promul gati on of 40 CFR 50.9(b) and the court did not
address this regulatory provision in either its My 14,
1999 or its October 29, 1999 deci sions.
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transition approach if and when the 8-hour standard
beconmes fully enforceable.

Finally, for the reasons expl ai ned above, EPA
bel i eves that subpart 2 continues to apply as a matter of
law to all areas that have not yet attained the 1-hour
standard. Therefore, EPA does not believe it has the
authority to determ ne the 1-hour standard inapplicable
to any area that has not yet attained that standard, even
after the 8-hour standard has becone fully enforceable.

C. Areas Designated as Attainnent Wth No Violations
Si nce Revocati on

The EPA proposed that upon reinstatenment of the
st andard, areas designated as attainnent with no
violations after revocation would not be subject to any
new pl anning requirements under subpart 2 of the CAA,
beyond continuing conpliance with any requirenents in an
approved mai ntenance plan. The EPA is adopting this
position in today’'s action.

Comment: Some commenters contend that all areas
desi gnated as attai nment should be treated on an equal
basis. The EPA should either require all attainment
areas to have mai ntenance plans, including the obligation

to conply with conformty, or free all areas fromthe
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mai nt enance pl an requirenent.

Response: The EPA does not have the authority to
require all areas designated as attainnent either to have
a mai ntenance plan or to relieve them of that obligation.
The CAA specifically provides that areas seeking
redesi gnation from nonattai nnent to attai nment must
devel op and submt maintenance plans. Upon
redesi gnation, these areas are required to continue to
i npl ement their maintenance pl ans, including conplying
with the conformty provisions. Areas that were
initially designated as attainment after the 1990 CAA
Amendnents are not subject to this requirenment. In
addition, section 176(c)(5)(B) of the CAA nakes cl ear
that areas with maintenance plans continue to be subject
to conformty and that areas that have historically been
desi gnated as attainnment are not subject to conformty.

D. Areas Designated Attai nnent (Wthout Mintenance
Plans) Wth Violations Since Revocation

The EPA proposed to provide areas designated
attai nment wi thout maintenance plans, that have had
vi ol ati ons since revocation, a reasonable time to cone
back into attainment prior to taking action to designate

t hem as nonattai nment. There are only four areas which
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fall into this category: Berrien Co., M; Ham Iton Co.,
IN; Ham lton Co., TN; Rowan Co., NC.

Comment: Several commenters asked that we define
what is a “reasonable tinme frame” to bring areas back
into attai nnment. Sonme commenters reference neasures that
St at es have already taken to address ozone probl ens.

Response: The CAA does not mandate that EPA
redesi gnate areas from attai nnent to nonattai nnment.

Rat her, section 107(d)(3)(A) provides the general
criteria that EPA nmay consider in detern ning whether to
redesignate an area.?® |In particular, EPA may consider
air quality data, planning and control considerations or
any other air-quality related considerations.

The Agency commends areas for any initiatives they
may have taken, such as voluntary em ssion reduction
prograns, to help inprove air quality. The EPA wll
consider this information in determ ni ng whether and when
to nove forward with a redesignation to nonattai nment.
States should work with the appropriate EPA Regi onal

Offices to determ ne whet her additi onal neasures are
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For areas designated as nonattai nnent seeking
redesignation to attai nnent, section 107(d)(3)(E) sets
forth additional criteria that nust be nmet before EPA may
redesi gnate the area.
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necessary to address a recent violation.

To the extent additional neasures are needed, EPA
believes that it is reasonable for States to adopt
measures to address any violations within 6-9 nonths of
the effective date of this final action. The EPA is
recommendi ng 6-9 nonths as the presunptive period for
action, however, each State should work with the rel evant
EPA Regional O fice to develop a strategy for specific
areas. States have been on notice of EPA s planned

reinstatement of the standard and shoul d have begun an

anal ysis of nmeasures to address any violation. In
addition, since reinstatenent for these areas will not be
effective until 90 days after publication of this final
action in the Federal Reqgister, this approach will allow

States 9-12 nonths from promul gation of this final rule
to adopt any necessary neasures and well over a year from
the time of EPA’s proposal to reinstate the standard.
The EPA believes that this period is conparable to the 1-
year time period provided under section 179(d) for States
to adopt neasures based on a finding that the State
failed to attain the standard.

E. Areas Designated Attai nment (Wth Miintenance

Plans) Wth Violations Since Revocation
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For areas designated attai nnent with maintenance
pl ans and with viol ations since revocati on, EPA proposed
that the contingency nmeasures in the area’s approved SIP
shoul d be inplenmented to address any violations of the 1-
hour ozone standard. |If a State had renpved any
contingency nmeasures after EPA determ ned the 1-hour
standard no | onger applied, EPA proposed the State should
pl ace the contingency nmeasure back into the SIP. There
are seven areas which fall into this category: Charlotte-
Gastonia, NC, Huntington-Ashl and, W-KY; Knoxville, TN,
Nashville, TN; Portland-Vancouver Air Quality Managenent
Area, OR-WA; Richnond, VA; Sheboygan, W.

Comrent: Several comrenters question whether it is
appropriate to require States to inplenment contingency
measures and questi on whet her contingency neasures w ||
provide any real air quality benefits. They disagree
that automatic inplenmentation of such neasures is the
correct solution to addressing the current air quality
problem Some commenters believe that since the 1-hour
standard did not apply in the areas after revocation, the
areas cannot be considered to be violating the 1-hour
standard based on data fromthat time; thus in their

view, violations that occurred after revocation but prior
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to reinstatenment cannot trigger contingency measures.
Sone commenters argue that even if a violation occurred
during the period in which the standard was revoked, the
nost recent 3 years of air quality data should have
precedence. They state that if those data indicate the
area is not violating the standard, the State should not
be required to inplenment contingency measures.

In addition, some comrenters were concerned that the
schedul e specified in the SIPs for inmplenentation of
contingency neasures is often triggered as of the date of
the violation. Thus, under these SIPs, sone portion of
the inmplenentation period may al ready have passed by the
time the reinstatenent becomes effective.

Ot her commenters claimthat EPA should use its
authority under section 110(k)(6) to place del eted
contingency neasures back into the SIP. Section
110(k)(6) provides that EPA may revise its prior approval
removing the contingency neasures if it determ nes that
t he approval action was in error.

Response: Section 175A(d) of the CAA requires that a
mai nt enance pl an include such contingency neasures as are
necessary to pronptly correct any violation of the NAAQS

t hat occurs after redesignation of the area. The EPA
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bel i eves that areas designated as attai nnent that have
mai nt enance plans in place and that have had viol ations
of the NAAQS since revocation, are required by the CAA
and by their approved SIPs to nove forward to inpl enent
contingency nmeasures. Since the purpose of these
measures is to protect public health, EPA believes it is
appropriate to require areas to inplement contingency
measures to ensure that future air quality will neet or
be | ower than the NAAQS.

The EPA has allowed States a great deal of
flexibility with respect to contingency nmeasures. First,
EPA has allowed flexibility in terms of the selection and
adoption of contingency neasures for the nmaintenance
pl an. The EPA does not require that contingency neasures
be fully adopted in order for the nmaintenance plan to be
approved. The mai ntenance plan need only ensure that the
contingency nmeasures be adopted expeditiously once they
are triggered. (Procedures for Processing Requests to
Redesi gnate Areas to Attai nnent, Septenber 4, 1992, John
Cal cagni ) .

In addition, when an area violates the standard,
States have discretion in selecting which of the

contingency neasures in the approved mai ntenance pl an
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shoul d be inplemented. In the past, EPA has all owed
States to substitute and inplenent new, nore appropriate
and effective contingency nmeasures. (64 FR 28753 and 64
FR 28757, May 27, 1999). The EPA would allow States with
areas violating the standard to do so here through the
SIP process, if substitution of neasures woul d not
unreasonably delay air quality benefits. Therefore, if,
as at | east one commenter suggests, existing, approved
contingency nmeasures may no | onger be appropriate or
effective, the State may seek a substitution. However,
the fact that existing contingency nmeasures may not be
effective or appropriate does not support a decision not
to require inplementation of contingency neasures to
address the air quality problem

Finally, although EPA has indicated that it would
provi de a reasonable period of tinme for violating
attai nment areas w thout maintenance plans to correct
their air quality problem before designating themto
nonattai nment, EPA does not believe it has the ability to
delay the triggering of the States’ obligation to select
and adopt contingency neasures for areas with nmaintenance
pl ans that are experiencing violations. The CAA

contenpl ates that contingency neasures will be
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i npl emented “pronptly” in such areas. |In addition, the
terms of the maintenance plans thenselves require
adoption and i nplenentation of contingency measures upon
violations. Thus, the CAA requires areas to adopt
appropriate contingency neasures once viol ati ons occur.
States may submt SIP revisions to substitute appropriate
nmeasures at any tine.

The EPA di sagrees that violations are not valid if
t hey occurred during the period when the 1-hour standard
did not apply for an area. The fact that an air quality
st andard does not apply during a period of time does not
invalidate air quality data gathered at that tinme or
i nval i date the exceedances or violations denonstrated by
that data. |In fact, the statutory period for initial
desi gnations belies that interpretation. Under section
107(d) (1), Governors nust recomrend designations within
1-year of promrul gation of a standard and EPA nust
designate areas within 2 years of pronulgation. For
st andards that are neasured over a period of |onger than
2 years, such as the 1-hour and 8-hour ozone standards,
EPA woul d necessarily be required to consider nonitoring
data that preceded promnul gation of the standard in making

designations. In addition, the State and sources are not
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unreasonabl y di sadvantaged. The EPA is not requiring
that the time for States to inplenent contingency
nmeasures runs fromthe tinme of the violation, but rather
fromthe effective date of the reinstatement of the
st andar d.

Thi s approach is consistent with the approach EPA is
t aki ng concerning tolling of applicable clocks for
conform ty obligations and sanctions. As EPA states
el sewhere in this notice (sections IIl.l1 and 111.J), EPA
bel i eves that clocks related to the timng of conformty
determ nati ons and sanctions should not be considered to
have run during the period that the 1-hour standard was
not applicable to an area. It would be unfair to areas
to have such clocks expire during a tinme that the area
was not subject to the planning obligations associ ated
with the clocks. Thus, EPA has concluded that any such
cl ocks would be tolled during the tinme the standard was
not applicable. Wen this rule becones applicable, the
clock will begin to run again based on whatever tinme
remai ned when EPA revoked the standard for an area.
Simlarly, EPA believes that the duty to inplenent
contingency nmeasures should be triggered on the effective

date of this reinstatement action rather than the date of
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any past violation.

If an area has a SIP in which the timng for
contingency nmeasures is triggered on the date of the
viol ation, EPA believes that it would be appropriate to
interpret the violation as occurring on the effective
date of the reinstatenent. |If States still remain
concerned about the approved | anguage in existing SIPS
regarding the timng for triggering contingency neasures,
t hey should work with the rel evant EPA Regional Ofice to
determ ne an appropriate manner to address the issue.
Since the 1-hour standard was not in effect for the area
during the revocation period, EPA does not believe that
the area should be subject to a shorter tine than
contenplated in the State’s adopti on and EPA' s approval
of the SIP.

Wth respect to commenters that claimthat an area
may have had a violation (during 1996-1998) and once
again is attaining (during 1997-1999), EPA believes that
such areas should work with the rel evant EPA Regi onal
Office to determ ne an appropri ate course of action. |If
there are additional control nmeasures that applied during
1999, but did not apply during the period of the

violation, it may not be necessary to inplenment further
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contingency neasures at this tinme.

The EPA allowed States to renove contingency
measures from approved SIPs where they were linked to the
1- hour standard or air quality ozone concentrations and
EPA had taken action to determ ne that the 1-hour
standard no | onger applied. See “Gui dance for
| mpl enenting the 1-Hour Ozone and Pre-Existing PMLO
NAAQS,” from Richard D. WIlson, Acting Assistant
Adm ni strator for Air and Radi ati on, Decenmber 29, 1997.
The EPA believed that such revisions would be consi stent
with section 110(1) of the CAA since EPA was determ ning
that the 1-hour standard no | onger applied and,

t herefore, renpval of the contingency nmeasures woul d not
interfere with any applicabl e requirement concerning
attai nment and reasonabl e progress, or any other
appl i cabl e requirenent of the CAA. |d.

Because EPA believes it is now appropriate and
necessary to reinstate the 1-hour standard, EPA believes
it is no longer appropriate for States not to have those
contingency nmeasures in the approved SIP. States wll
need to nmove forward to put contingency neasures back

into the SIP. The EPA believes that States should have

sone discretion in selecting these contingency neasures
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consi deri ng what nmeasures woul d be appropriate, and
adopting such neasures, as necessary. Thus, at this
time, EPA is not noving forward to use section 110(k)(6)
to retract its earlier approval of SIP revisions renoving
contingency neasures. Since EPA is not now proposing to
nmove forward under section 110(k)(6), EPA is not

addr essi ng whet her that provision provides the | egal

authority to take the action suggested by the comenters.

F. Areas Designated Nonattai nment Wth No Viol ations
Si nce Revocati on

For areas designated nonattai nment with no
vi ol ations since the standard was revoked in these areas,
EPA proposed that the nonattainment designation would
agai n apply, but recomended that the State submt a
redesi gnati on request that nmeets the requirenments of
section 107(d)(3)(E). 1In addition, EPA noted that its
May 10, 1995, “Clean Data Policy” could provide relief
from some subpart 2 neasures for these areas as |ong as
they continued to have clean data. However, other
subpart 2 requirenments would apply unless and until an
area was redesignated to attainnment. There are 45 areas

which fall into this category. The follow ng table
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(Table I') lists the areas in this category:

Table 1. Areas Designated Nonattainment With No Violations Since Revocation

Includes 45 areas (96 counties) that are not violating the 1-hour standard based on 1996-98 data.

SERIOUS CLASSIFICATION
Boston-Lawrence-Worcester (E. MA), MA-NH (12 counties)
Portsmouth-Dover-Rochester, NH (1 county)
Providence (All RI), RI (5 counties)

MODERATE CLASSIFICATION
Atlantic City, NJ (2 counties)
Knox & Lincoln Cos., ME (2 counties)
Lewiston-Auburn, ME (2 counties)
Muskegon, MI (1 county)
Portland, ME (3 counties)
Poughkeepsie, NY (3 counties)

MARGINAL CLASSIFICATION
Albany-Schenectady-Troy, NY (6 counties)
Allentown-Bethlehem-Easton, PA-NJ (4 counties)
Altoona, PA (1 county)

Buffalo-Niagara Falls, NY (2 counties)

Door Co., WI

Erie, PA (1 county)

Essex Co., NY

Harrisburg-Lebanon-Carlisle, PA (4 counties)
Jefferson Co., NY

Johnstown, PA (2 counties)

Manchester, NH (1 county)

Reno, NV (1 county)

Scranton-Wilkes-Barre, PA (5 counties)
Smyth Co., VA (White Top Mtn)

York, PA (2 counties)
Youngstown-Warren-Sharon, OH-PA (3 counties)

SECTION 185A AREAS (Section 185A areas, previously called transitional areas, had 3 complete
years of clean data from 1987-89)

Chico, CA (1 county)

Denver-Boulder, CO (6 counties)

Flint, MI (1 county)

Yuba City, CA (2 counties)

INCOMPLETE DATA CLASSIFICATION (Incomplete data areas had no data or less than 3
complete years of data at time of classification)

Allegan Co., Ml

Cheshire Co., NH

Crawford Co., PA

Franklin Co., PA

Greene Co, PA

Juniata Co., PA
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Lawrence Co., PA

Northumberland Co., PA

Pike Co., PA

Saginaw-Bay City-Midland, MI (3 counties)
Salem, OR (2 counties)

Schuylkill Co., PA

Snyder Co., PA

Susquehanna Co., PA

Warren Co., PA

Wayne Co., PA

Comrent: A nunber of commenters were opposed to
reinstating prior designations and classifications,
particularly in the case of areas that were designated
nonattai nnent at the tine of the revocation and that have
remai ned cl ean. They want EPA to consider current
nmonitoring data as the basis of an area’s designation.
These commenters claimthat EPA s proposed approach
creates inequities anong the various types of areas where
t he standard woul d be reinstated. For exanple, they
point to areas that will be designated attainnent but
that are violating the 1-hour standard. The commenters
contend that it is inequitable that those areas will not
be subject to subpart 2 control requirenents, including
new source review and conformty, but that certain
nonattai nment areas that have remmi ned cl ean since
revocation will be. One comenter did not seemto object
to this approach, but recommended that EPA approve

pendi ng redesi gnation requests within 1 to 3 nonths of
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the final reinstatenent.

Ot her comenters supported EPA's proposal to restore
t he designations and classifications that applied at the
time of the revocation action. Several of these
comrenters clainmed that EPA should not or could not
consi der violations that occurred while the standard was
not applicable. Ohers recommended that EPA designate as
nonattai nment all areas that have current violations of
t he 1-hour standard.

Specifically, some comenters request that EPA now
desi gnate as attai nnent areas that were designated as
nonattai nment and that have never been approved for
redesignation in accordance with the criteria in section
107(d)(3)(E). Thus, the commenters request EPA to rely
on its revocation action as a justification for avoidi ng
those requirenents.

Response: As provided in section IIl.A, above, in
today’s action EPA is only reversing its earlier
determ nati on that the 1-hour standard no | onger applies
in these and other areas. Therefore, EPA is not
considering current air quality data in establishing
desi gnati ons under this action as EPA woul d do when

establishing initial designations for areas under section
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107(d) (1) or redesignating areas under section 107(d)(3).
In pronul gating 40 CFR 50.9(b), EPA determ ned that the
desi gnati ons and classifications were linked to the
applicability of the 1-hour standard. On that basis, in
appl yi ng section 50.9(b), EPA renoved not just the
applicability of the 1-hour standard, but also the
associ at ed designation and classification for the 1-hour
standard. Because EPA is rescinding its prior findings
concerning the applicability of the 1-hour standard, the
desi gnati ons and cl assifications that acconpani ed that
standard at the tine of revocation come back into place
wi th the standard.

The EPA di sagrees with the commenters as a matter of
law and policy. It is clear fromthe CAA, as anended in
1990, that Congress intended areas to neet specific
criteria for redesignation with respect to an existing,
appl i cabl e NAAQS. As discussed above in section II11.A &
B, EPA believes it was appropriate to transition fromthe
1- hour ozone standard to the 8-hour ozone NAAQS by
requiring only that areas attain the 1-hour standard -

one of the five criteria? for redesignation. However,
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Section 107(d)(3)(E) provides that EPA nmay not
redesignate an area from nonattai nnent to attai nnment
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EPA believes it would circunvent Congressional intent to
reinstate the 1-hour standard because of the uncertainty
surroundi ng the 8-hour standard and permt areas
effectively to be redesignated from nonattai nnment to
attai nment without neeting the other four redesignation
criteria. The EPA does not believe that it can rely on
its rule determ ning the 1-hour standard no | onger
applies, the basis for which has been underm ned by the
ATA deci sion, as support for sidestepping the
redesignation criteria.

Mor eover, because EPA cannot be sure how long it
wll take to resolve the issues surrounding the 8-hour
st andard, EPA believes that it is inportant to ensure
that areas will maintain the 1-hour standard. The
statutory redesignation criteria are designed to
accomplish that goal. Thus, EPA believes it is essential
t hat they be net.

However, EPA believes that it is appropriate to

provide additional time to nonattainment areas with clean

unl ess EPA: (1) determ nes that the area has attained the
rel evant NAAQS; (2) has fully approved the area s SIP;

(3) determnes that the inmprovenent in air quality is due
to permanent and enforceabl e reductions in em ssions; (4)
has fully approved a mmi ntenance plan for the area; and
(5) has determ ned that the State has net all of the
appl i cabl e SIP planning requirenents.
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air quality data since revocation in order to conplete

t he redesignation process. Therefore, EPA is taking
final action today to delay the applicability date of the
final rule for up to 180 days for areas that were

desi gnat ed nonattai nment at the tinme of revocation and
continue to have clean data, in order to allow States to
submt redesignation requests and EPA tine to act on them
prior to the applicability date. These areas are
identified in Table 1. In the proposed action to
reinstate the standard, EPA recommended that areas begin
to devel op redesignation requests (or revise, as
necessary, any existing requests) so that EPA could nove
forward quickly to approve the requests upon
reinstatement. The EPA understands that sone States are
now ready, or close to being ready, to submt these
requests to EPA. If requests are submtted within the
next 2 nonths, EPA believes it can conplete action on

t hem before this rule becones applicable. The EPA w ||
work with States to ensure that review of redesignation
requests occurs expeditiously. 1In addition, if States
are able to submt redesignation requests and EPA is able
to process such requests to the point of final action

prior to 180 days from publication, the final action

60



approving the redesignation may provi de that the
applicability date of the reinstatenent will be the sane
date as the effective date of the redesignation approval,
so that the redesignations will occur sinmultaneously with
t he reinstatenent.

Once EPA approves a redesignation request, an area
woul d be subject to the requirenents of the approved
mai nt enance plans. Redesignation to attainnment does not
relieve an area of its conformty obligations.

Wth respect to all of the areas previously
desi gnat ed nonattai nnment which currently have clean air
quality data, as listed in Table 1, EPA concluded at the
time of revocation that these areas had clean air quality
data. These findings remain applicable unless nore
recent air quality data indicates that a violation has
occurred. The EPA intends to conplete rul emaki ng prior
to the applicability date of this rule to deternine the
eligibility of these areas to use EPA's May 10, 1995
clean data policy. (Reasonable Further Progress,
Attai nnment Denonstration, and Rel ated Requirenments for
Ozone Nonattai nment Areas Meeting the Ozone Nati onal
Ambi ent Air Quality Standard, John S. Seitz).

The EPA acknow edges that reinstating the
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desi gnations as they were prior to revocation arguably
may produce sone inequities anong areas; however, these
potential inequities are inherent in the redesignation
process set forth in section 107. As provided in section
I11.D, above, Congress provided EPA with discretion in
determ ni ng whether to redesignate areas from attai nnent
to nonattai nment and specified factors for EPA to
consider. In conparison, Congress prohibited EPA from
redesignating an area from nonattai nment to attai nnent
unl ess EPA determ ned that the area neets five specific
criteria. In addition, any redesignation nmust occur

t hrough noti ce-and-coment rul emaki ng. Thus, at any
point in time, an area can be attaining the standard, yet
still be designated nonattainnment, or designated

attai nment and be violating the standard, including the
period while rulemaking to effect a redesignation is
proceedi ng. ??

Areas where EPA is today reinstating the
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One court, in an unpublished opinion, upheld EPA s
interpretation of the redesignation provisions of the CAA
that an area nust attain the standard and remain in
attainment during the tine that a redesignation request
is pending in order to qualify for redesignation.
Commonweal th of Kentucky, et al. v. US EPA, No. 96-4274
(6th Cir. Sept. 2, 1998).
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applicability of the 1-hour standard will be placed back
into the sane position they were in prior to revocation.
The EPA does not believe that this creates any additional
inequities for these areas. It is true that EPA had
previously relieved areas of the obligation to develop a
mai nt enance plan for the 1-hour standard since they were
to begin inplenenting the 8-hour standard. However,
since it is now uncertain when areas will be required to
i npl ement the 8-hour standard, EPA does not believe it is
inequitable to require these areas, as any other area, to
devel op mai ntenance plans prior to redesignating themto
attai nment .

Comrent: A few commenters made requests that
specific types of areas not be designated nonattai nnent.
One comment er suggested that EPA shoul d desi gnate as
attai nment areas that were previously designated margi nal
or rural transport areas and that are clean w thout
requiring redesignation. A few commenters suggested that
EPA not penalize areas with violations where the cause
of the violations is clearly one of transport and dislike
the “unfair” | abel of nonattainnent.

Response: For the reasons provided above, EPA does

not see a | egal avenue for changing the designation of
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mar gi nal or rural nonattai nment areas or areas affected
by transport based solely on the reinstatenent of the
standard. Nor do the commenters identify a |egal
mechani sm for treating these areas differently from ot her
nonattai nment areas with clean data.?* Sone conmenters
set forth conflicting argunments, arguing that EPA should
generally establish the designations that were in place
at the tinme of the revocation while sinmultaneously
claimng that certain types of areas should be designated
based on current air quality. The EPA does not see how
it can reconcile these conflicting positions. As

provi ded above, EPA believes the only proper
interpretation of this reinstatement action is that prior
actions are reversed such that prior designations are put
back into place. The EPA will consider current air

quality data in determ ning whether to redesignate areas
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One comment er suggests that we could do so as we did in
revoki ng the standard. However, that was not a case of
sinply telling areas that they did not need to submt
mai nt enance pl ans notw t hstandi ng their nonattai nnment
designation. It was a case of telling areas that they
were no |l onger subject to any obligations with respect to
the 1-hour standard based on expected inplenmentation of
t he 8-hour standard, which would no | onger be the case
for marginal or rural nonattai nnent areas or areas
affected by transport where the 1-hour standard is
reinstated.

64



under section 107(d)(3).

I n addition, EPA already has provided relief to
areas subject to transport in a nunber of ways. Such
areas may continue to take advantage of appropriate EPA
policy relating to areas affected by transport.? In
addi tion, EPA has issued final rules requiring States or
sources to address transported NOX and ozone in
accordance with section 110(a)(2)(D) of the CAA. Final
NOX SIP Call Rule (63 FR 57356, October 27, 1998); Fi nal
Rul e on Section 126 Petitions (64 FR 28250, May 25,
1999). Areas affected by transport will benefit from
t hese rul es.

Comment: Some commenters were concerned about
redesi gnati on requests and mmi ntenance plans submtted
prior to the tinme that EPA determ ned that the 1-hour
standard no | onger applied. These comrenters thought
that it would be unfair for EPA to require the areas to
update the nmmi ntenance plan to provi de nai ntenance for 10
years fromthe tinme of EPA s approval.

Response: The EPA appreciates the concerns of those

24

E.g.,“Extension of Attainnment Dates for Downw nd
Transport Areas,” from Richard W1 son, Acting Assistant
Adm nistrator for Air and Radi ation, dated July 16, 1998,
publi shed at 64 FR 14441, March 25, 1999.
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few areas that may have had pendi ng redesignation
requests that denonstrate continued mai ntenance for sone
period shorter than 10 years fromthe tine of EPA s final
action, due to the passage of tinme. |In such areas, EPA
will work with those States and respective transportation
agencies to develop technically sound future budgets.
Such future em ssions projections will consider growth
for existing and future sources, forecasting for vehicle
mles traveled, other federally mandated prograns,
particularly the nore recent nobile fuels rules and other
applicabl e neasures; the resulting budgets will undergo
normal public process review. The EPA will work with the
affected areas on an individual basis to determ ne the
extent to which additional maintenance denonstrations my
be needed to support redesignation, and wll take
appropriate final action on maintenance denonstrations in
connection with future action on pendi ng redesignation
requests.

G. Areas Designated Nonattai nment Wth Viol ations
Si nce Revocati on.

For areas designated nonattai nment with violations
since the standard was revoked in those areas, EPA

proposed that the nonattai nment designation would again
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apply and that the area would be subject to the subpart 2
requi renments once the reinstatenment becane effective.

The EPA proposed that these areas have a reasonable tine
to neet the applicable planning requirenents and that EPA
woul d work with each area to establish a submtta
schedule. This only applies to one area, Sussex Co.,

DE., based on 1996-98 dat a. Comment: Most commenters

did not raise separate issues with respect to this
specific group of areas. A few comenters specifically
noted that they supported reinstating the nonattai nnent
desi gnation for these areas. Some comenters requested
EPA to be cl ear about what the inplications are for
reinstatenent. In particular, they were concerned about
what pl anni ng and control requirenents m ght apply and
what woul d be the tim ng.

Response: The planning and control requirenents that
will apply for this area are the applicable planning and
control requirements in subpart 2 of the CAA. The EPA
will work with Delaware to determ ne appropriate SIP
subm ttal deadlines for any prograns that have not yet
been subm tted.

H Effective Date and Applicability Dates of

Rei nst at enent
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The EPA proposed to delay the effective date? of any
final reinstatement notice by 90 days in order to provide
areas with a short period of time in which to prepare for
the applicability of conformty and new source
requi renments which will be triggered by the reinstatenment
of the 1-hour standard and the designations for that
standard. In the final rule, EPA has retained the 90-day
effective date. However, for areas that were designated
as nonattainment at the time EPA revoked the 1-hour
standard and that have continued to have clean air
gqual ity since revocation, EPA is establishing an
applicability date for the reinstatenent of up to 180
days after publication of the final rule. These areas
are listed in Table 1. During this period, EPA wll
revi ew any pendi ng redesignation requests or requests
that may be submtted shortly after this final action is
published. |If EPA is able to conplete final rul emaking
action to redesignate an area to attai nment during that
180-day period, EPA will provide in the final
redesignation rule that the area will be designated

attai nment as of the applicability date of this rule, so
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See footnote 9, above.
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that by the tine reinstatenent is applicable for any such
area, the area will receive an attai nnent designation.

In addition, if States are able to submt redesignation
requests and EPA is able to process such requests to the
poi nt of final action prior to 180 days from publication,
the final action approving the redesignation may provide
that the applicability date of the reinstatement will be
the same date as the effective date of the redesignation
approval, so that the redesignations will occur

simul taneously with the reinstatenment. As nentioned
before, the 45 areas listed in Table 1 nay elect to
subm t redesignation requests.

Comrent: Sone commenters di sagreed with the proposed
90-day delay in effectiveness, claimng it wuld be too
short a tinme frame to conplete conformty determ nations
on transportation inprovenent plans (TIPs) or for
redesi gnation to occur. One comenter suggested a 180-
day delay in the effective date. O her comenters
believed that the final action reinstating the standard
and the associ ated designation should be effective
i medi ately. Finally, sone commenters supported EPA's
proposal to naeke the reinstatenment and the associ ated

desi gnations effective 90 days after publication
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Response: Wth respect to the effective date of the

rul e, EPA has determ ned, based upon the coments
submtted, that a 90-day del ayed effective date is an
appropriate time period for nost areas. The time from

t he Oct ober 25! proposal to the end of the 90-day period
is approximately 10 nonths. The EPA believes this period
is sufficient for States to conplete air quality anal yses
for conformty determ nations on transportation plans
prior to the effective date of the final rule. Thus,
areas shoul d not experience any delays in transportation
projects. At the sanme tine, reinstatenent of the
standard with the associ ated public health and wel fare
protections will not be significantly del ayed. The EPA
does not anticipate that areas will attenpt to conplete
transportation activities inconsistent with reinstatenent
of the 1-hour standard prior to the effective date, but
rather that they will use the delay to ensure they are
ready to neet the applicable requirenents when the

rei nstatement becones effective. Thus, EPA concludes
that a 90-day del ayed effective date is a reasonable
accommodati on between the conpeting interests of public
health protection and transportati on planning for nost

ar eas.
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The EPA agrees with comenters to the extent it
concludes that up to a 180-day delay in the applicability
of this rule is appropriate for areas that were
desi gnat ed nonattai nment prior to revocation but that
currently have clean air quality data sufficient to
support a redesignation to attainment. Since these areas
have continued to have clean air since revocation, EPA
believes it is appropriate to provide up to an additional
90-day delay in the applicability of the rule to all ow
these areas tine to quickly conplete and submt
redesi gnati on requests and for EPA to act on submtted
requests. Where EPA approves such requests on or before
the applicability date of this rule, the area would be
desi gnated attainment at the tinme the reinstatenent of
the 1-hour standard beconmes applicable. The EPA notes
again that if EPA is taking final action to approve a
redesignation prior to 180 days from publication of this
rule, the final action approving the redesignation nmay
provide that the applicability date of the reinstatenment
will be the sanme date as the effective date of the
redesi gnati on approval, so that the redesignations wl|l
occur sinultaneously with the reinstatenent. Were EPA

does not approve a redesignation request or one is not
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subm tted, the area will receive the nonattai nment
desi gnati on which applied to the area prior to revocation
upon the applicability date of this rule.

The EPA notes that all of these areas will again be
subject to conformty upon the applicability date of the
reinstatement of the 1-hour standard and associ at ed
desi gnati ons, since conformty applies to both
nonattai nment and mai ntenance areas. As indicated above,
EPA anticipates that areas will use the delay to conplete
nodel ing efforts and the consultation process so that
t hey can have a conform ng plan and TIP in place by the
applicability date.

| . Sanction and FIP Cl ocks

The EPA' s proposed rule provided that any sanctions
and FIP clocks that were running at the time of the
revocati on should restart at the point that they left
off. In other words, if there were 6 nonths remaining in
the 2-year period for pronulgation of a FIP, those
remai ning 6 nonths would start to run for that area on
the applicability date of this action. The EPA is
retaining this approach in the final rule.

Comment: Sonme comrenters stated that areas shoul d

not be subject to any penalties or sanctions. Another
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comment er requested that EPA inpose sanctions inmediately
not only for those areas for which a clock was running
but also for those areas which may not have submtted a
required SIP but for which EPA never made a finding that
started sanctions and FIP clocks. This comenter
suggested that sanctions should be inposed no |ater than
90 days after the effective date of the reinstatenment for
all such areas. 1In contrast, a nunber of commenters
supported EPA' s approach. These comenters generally
contended that treating the clocks as if they continued
to run during the tinme when the standard did not apply
woul d be consi dered enforcing the standard when it was
not in effect. One commenter seenmed to support starting
the clock where it left off at the time of the
revocation, but noted that sanction clocks with tinme
remai ni ng should not allow States to delay progress. The
commenter states that areas violating the 1-hour standard
or contributing to violations in other areas nust nove
forward “as expeditiously as practicable.”

Response: The EPA believes that the nost equitable
approach is to restart clocks for sanctions or FIPs where
they left off at the time of the revocation. Because

States and sources relied on EPA's final rule determ ning
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that the standard no | onger applied, States were not
affirmatively moving forward with 1-hour SIPs.?¢ Thus,
EPA believes that it would be unfair to States and
affected sources to treat those clocks as if they
continued to run during the tine that the 1-hour standard
no | onger applied.

Simlarly, EPA does not believe that it has
authority, nor would it be appropriate, to begin these
cl ocks over again upon reinstatement or to treat these
clocks as no longer in effect. The FIP and sanctions
obl i gati ons under sections 110 and 179 of the CAA were
previously triggered for a State’'s failure to make a
conplete SIP subm ssion or an approvabl e subm ssion as
required under the CAA. By today’'s action, areas wl|
once again be subject to the same requirenments to nake
subm ssions. There is no basis for ignoring or
di scharging the State’s obligation with respect to these

subm ssions. Moreover, EPA agrees that sanctions cl ocks

26

One comment er suggests that EPA s actions revoking the
1- hour standard and rel ated designations were not |legally
valid at the tinme they were taken. Thus, this commenter
claims, that rule cannot support a further delay in
sanctions or FIPs. The EPA disagrees. The EPA revoked
the standard in full conpliance with its regulation, 40
CFR 50.9(b), which was not challenged at the tinme it was
pr ormul gat ed.
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shoul d not be treated by States as a “grace period” that
al l ows deferral of conpliance dates. Where a sanctions
clock is in place, States should submt plans to stop the
cl ock as expeditiously as practicable and shoul d not
del ay subm ssion until the last m nute before sanctions
are put into place.

Because EPA is taking action to put areas back in
the place they were in prior to the revocation, the nost
appropriate course of action is to restart these cl ocks
where they left off. Therefore, upon the applicability
date of today’s action, any sanctions or FIP clocks that
were runni ng based on a State’'s default for a required
subm ssion will restart at the point it was on the
effective date of the revocation. States should work to
submt SIPs as expeditiously as practicable. Any
guestions regarding the status of a sanction or FIP clock
for a specific area should be directed to the appropriate
EPA Regional O fice. Finally EPA has no authority to
i npose sanctions where EPA has not nade appropriate
findings to trigger clocks under section 179.

J. Conformty

The EPA proposed that conformty would apply upon

the effective date of the rule to all areas again
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desi gnat ed nonattai nment. The EPA noted that these areas
woul d need to have a conform ng transportation plan and
programin place by the effective date of the rule in
order to fund new transportation projects after that

date. The EPA also noted that conformty has continued
to apply to all attainnment areas with maintenance plans
even after revocation, and that conformty does not apply
at all to attainnment areas w thout maintenance plans.
Upon the applicability date?” of this final action,
conformty wll apply to all designated nonattainnment and
mai nt enance areas as proposed.

Several comenters expressed concerns about the
conformty requirenents that apply to nonattai nnent and
mai nt enance areas and the timng of conformty
determ nations. The specific comrents and responses
fol | ow.

Comrent: The transportation conformty rule requires
conformty to be determ ned at | east every 3 years.
Coment ers requested that we not consider the 3-year
clock to have been running in nonattainment areas where

the 1-hour ozone standard was revoked and conformty did

27

See footnote 9 and section H. above for explanation of
terms “effective date” and “applicability date.”
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not apply.

Response: W agree that in ozone nonattai nnent
areas where the ozone standard was revoked and conformty
st opped applying, any of the 3%-year or 18-nmonth cl ocks
(described in 40 CFR 93.1042%) that were running at the
time of the revocation were stayed on the effective date
of the revocation. On the applicability date of this

final rule, those clocks will pick up again at the point

where they |left off.

In practice, this nmeans that if an ozone
nonattai nnment area had a conformng TIP at the tine of
the revocation and did not anmend the plan and TIP with
respect to any non-exenpt projects during the tinme
conformty did not apply, the transportation plan and TIP
woul d continue to be considered “currently conform ng”
even if nore than 3 years have el apsed since the
conformty determ nation.

The area woul d need to document that the

28

The EPA’'s conformty regulations require States to
redetermne conformty for all transportation plans and
prograns every 3 years. 40 CFR 93.104(b)(3) and (c)(3).
The regul ations also require a conformty determ nation
within 18 nont hs of various SIP submttal and approval
actions. 40 CFR 93.104(e).
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transportation plan and TIP have not changed since the
time of the last conformty determ nation in a manner

t hat woul d have required a new conformty detern nation.
The area should also clearly identify how nuch tinme
remai ns on the 3-year clock and any 18-nonth cl ock that
was triggered by 40 CFR 93. 104.

We are not concerned that the tenporary halt of the
clocks in 40 CFR 93.104 will result in transportation
pl ans and TIPs that are relying on very old conformty
determ nations. The Departnment of Transportati on (DOT)
requires transportation plans and TIPs to be regularly
updat ed, and those planning cl ocks have been running
regardl ess of the revocation. The plan and TIP updates
require conformty determ nations. Therefore, any plans
and TIPs with conformty determ nations from before the
revocation will be updated soon under DOT’ s pl anni ng
regul ati ons.

For any plans and TIPs that were anmended with
respect to non-exenpt projects while the ozone standard
was revoked, a new conformty determ nation will be
required by the tine the reinstatenent is applicable.
This is because these plans and TIPs will generally not

yet have been found to conform and woul d have to be found
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to conformby the applicability date of reinstatenment to
enabl e projects to proceed.

Comrent: One commrenter asked what process is
required for areas that voluntarily conplied with
conformty requirenents while the ozone standard was
revoked.

Response: If an area anended its plan and TIP while
t he ozone standard was revoked, but the anendnent (s)
fully nmet the requirements of the conformty rule
(i ncludi ng public participation), the area would sinply
need to docunent this and receive confirmation fromthe
Federal agencies that the transportation plan and TIP are
considered “currently conform ng.”

Comrent: Sone commenters were concerned that they do
not have enough tine to determ ne conformty before the
reinstatenment is applicable, and/or that it is burdensone
to determ ne conformty of the current plan and TIP when
t hey are updating the plan and TIP very soon (which wll
also require a conformty determ nation).

Response: We understand that this final rule changes
t he usual cycle for determ ning conformty. Counting
fromthe time we proposed to reinstate the standard,

areas will have had at least ten nonths to conplete the
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conformty process prior to the applicability date of
this rule. W believe this is a reasonable tinme frane,

al t hough we recognize that the timng for this conformty
process my not be optimal for sone areas.

We nust bal ance the desire for additional time for
transportation planning with the need to protect public
health with the 1-hour ozone standard and statutory
requi rement for conformty determ nations. In sonme
areas, transportation investnments were planned or
approved during the revocation without a denonstration
that they will not interfere with attainment of the one-
hour ozone standard. It is inportant to conduct such a
denonstration expeditiously so that areas do not
irreversibly commt to transportation projects that are
i nconsistent with healthy air.

Comrent: One commenter stated that the proposed
criteria for conformty are not consistent with the March

2, 1999 decision of the Court of Appeals in EDE v. EPA,

167 F. 3d 641,650 (1999) on conformty. The comrenter
argues that the court required EPA to develop a test to
ensure conformty consistent with CAA 176(c) (1) and that
this nmust be done now for all areas where the standard is

to be reinstated.
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Response: Confornmity determ nations should conply
with the CAA, as recently interpreted in the EPA and DOT
gui dance issued in response to the March 1999 court
deci sion (EPA's May 14, 1999 gui dance entitled,
“Conformty Gui dance on I nplenentation of March 2, 1999
Conformty Court Decision” and DOT’s June 18, 1999
gui dance entitled, “Additional Supplenmental Guidance for
the I mplenentation of the Circuit Court Decision
Affecting Transportation Conformty”). W believe that
t hese gui dance docunents are consistent with the court’s
deci sion and that conformty determ nations perfornmed
consistent with the guidance are legally sound. W wll
be formally proposing to anmend the transportation
conformty rule to incorporate this guidance, pursuant to
CAA section 176(c)(4)(A).

The comrenter appears to believe that the court
deci sion required EPA to devel op additional criteria to
satisfy the obligations of section 176(c)(1) of the CAA
whi ch require Federal agencies and Metropolitan Pl anni ng
Organi zations (MPOs) to determ ne that Federal actions
wll not interfere with tinely attainnent, in situations
where they are determ ning conformty to budgets in

subm tted SI Ps. However, EPA believes that the court in
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actuality merely remanded EPA' s rul es, stating that
“where EPA fails to determ ne the adequacy of notor
vehi cl e em ssions budgets in a SIP revision within 45
days of subm ssion, ... there is no reason to believe
that transportation plans and prograns conformng to the
subm tted budgets will [neet the statutory tests in
section 176(c)(1)(B)].” The EPA interprets this aspect
of the decision to require it to revise its regul ations
to mandate that EPA nake affirmative findings of
adequacy on all submtted SIPs before they can be used
for conformty purposes. The procedure for doing this is
outlined in the guidance nentioned above. The EPA does
not believe the court addressed any deficiency in EPA s
regul ati ons governing conformty determ nations in
situations where EPA has made a positive finding of
adequacy. The EPA concludes that the court only remanded
t he aspect of EPA s regulations at 40 CFR 93.118(e) (1)
whi ch all ows use of submtted SIPs which EPA has not yet
found adequate, since it did not remand either EPA s
regul ati ons at 40 CFR 93.118(e)(4) establishing criteria
for finding budgets adequate or 93.118(e)(6) requiring
addi tional findings by Federal agencies and MPOs where

conformty determ nations are nmade to submtted SIPs.
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Therefore, EPA believes that conformty determ nations
consistent with these two provisions and our gui dance on
findi ng budgets adequate fully satisfy the requirenments
of the CAA and we intend to revise our regulations
consistent with that guidance. O course, comenters

wi Il have the opportunity to comment on those regul atory
changes when they are proposed and to raise any issues
associated with EPA's interpretation of the court opinion
at that time. The EPA does not believe that such
coments are directly relevant to this rul emaki ng and,
therefore, is not maki ng any changes to the conformty
rules in connection with this final action.

Comrent: One commenter argued that conformty to
adequate SIP budgets in nonattai nment areas, should
continue even after any future revocations until new
adequat e budgets are submtted for the 8-hour standard.

Response: Section 176(c)(5) of the CAA clearly
provi des that conformty requirements only apply in
nonattai nment areas and areas that had been nonattai nnent
and were subsequently redesignated to attainment and are
subject to the requirenment to devel op a nmai ntenance pl an.
Si nce nonattai nment areas where EPA may in the future

revoke the 1-hour standard once an 8-hour standard
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becomes fully enforceable will no | onger be designated

nonattai nnment or subject to the requirenent to submt a
mai nt enance plan, for the reasons expl ai ned above, EPA

concludes that it would have no authority under section
176(c) to require conformty to previously submtted 1-
hour budgets after any future revocations.

K. New Source Revi ew

In the October 25'" proposal, EPA solicited coment
on what NSR requirenents should apply in areas that had,
subsequent to our findings that the 1-hour standard no
| onger applied, revoked their nonattai nment NSR programns.
Specifically, EPA asked whether 40 C.F. R part 51,
Appendi x S should be followed or the higher offset/ mjor
source thresholds in subpart 2 of the CAA shoul d be
foll owed in nonattai nment areas where the SIP | acks the
appl i cabl e nonattai nment NSR provi sions.

Comrent: Several comrenters wanted flexibility in
applying NSR requirements. There was a ni xed reaction
for and agai nst using 40 CFR appendix S. As to the
guestion of whether States nust issue permts consi stent
with the additional requirenents of subpart 2, even in
t he absence of an approved NSR SIP, one commenter stated

that it was not supportive of any EPA action that woul d
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cause enforcement of NSR on facilities that were or are
under no | egal obligation to conply with NSR

requi renents. Another comrenter urged EPA to require
sources to conply with subpart 2 notw thstanding the | ack
of an approved SIP, citing a 1992 EPA policy nmenorandum
as support.

Response: The EPA solicited comment on how to
address areas that were designated nonattai nment prior to
the findings that the 1-hour standard no | onger applied
and which, since revocation, had anended their SIPs to
renove the applicable nonattai nment NSR provisions. The
EPA has determned that it is unnecessary to resolve this
gquestion in this rul emaki ng, as we have detern ned that
no area has anended its SIP since the nonattai nment
desi gnati ons were renoved. Thus, the applicable SIPs in
each area will specify the nonattai nment NSR
responsibilities of sources in the area, w thout any
action by EPA.

Comrent: Sources that have applied for PSD permts
during the period that the 1-hour ozone standard did not
apply should not have to seek part D NSR permts.

Al'l owi ng sources with conplete applications to avoid nore

stringent requirenments is consistent with EPA policy.
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Such an approach is also consistent with how EPA acted
foll owing the adoption of PMy, as the indicator for
particul ate matter in 1987. At that time, EPA allowed
sources with conplete PSD pernmt applications that did
not account for the sources’ PM, em ssions to be
gr andf at her ed.

Response: Whet her or not sources nust apply for part
D nonattai nnent NSR permts upon reinstatenment of the 1-
hour standard will be determ ned by the applicable SIP.
The EPA expects that nost, if not all, SIPs already
specify that sources in designated nonattai nment areas
must obtain part D permits. Accordingly, sone sources
may have to revise their permt applications. Even if
EPA were to agree that it would be appropriate to all ow
such sources to obtain PSD permts rather than
nonattai nment NSR permts, EPA cannot override by policy
the legal requirenents of a nore stringent applicable
SIP. Regarding the PM, transition policy to which the
commenter refers, that policy is inapplicable in the
present situation because it did not deal with the kind
of situation at issue currently -- where areas wll be
switching fromone designation status (no designation) to

nonattai nment. The EPA had concluded in that rul emaking
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that part D, including part D NSR, did not apply at al
to the revised particulate matter NAAQS, so there was not
a question about which NSR program would apply. See 52
FR 24672, 24678 (July 1, 1987).

L. M scell aneous Comments

Comrent: One commenter noted that EPA should notify
the public of the ternms of a stipulation agreenent
reached between EPA and the Environnmental Defense Fund
(EDF) wherein EPA agreed to accept comment on certain
items in the reinstatenent notice.

Response: In its notice reopening the comment period
on Dec. 8, 1999, EPA explicitly provided that it woul d
accept coment on the list of issues recited in the

stipulation filed in EDF v. EPA, (D.C. Cir., No. 98-

1363) . (64 FR 68659, Decenber 8, 1999).

Comrent: Several comrenters supported applying the
rei nstatenment retroactively, such that areas would be
treated as if the standard and the associ ated
desi gnati ons have al ways applied. Some were not
supportive of retroactively applying the 1-hour standard
during the tine it was revoked. Wth respect to
conformty determ nations, one commenter believed that we

shoul dn’t all ow “grandfathering” of projects if prior
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conformty determ nations would have | apsed during the
time the standard was not applicable; they believe that
in cases where it is not possible to reverse actions,
then they nmust be subject to sone mtigation procedure to
address actions that allowed for em ssion increases
during that tine.

Response: The EPA concludes that it is not
appropriate to apply the reinstatenment of the 1-hour
standard retroactively. The EPA believes that it had
full authority to revoke the 1-hour standard initially,
and that its actions were |egal and proper at the tine
they were taken. Although EPA now concl udes that it
shoul d rescind those actions due to changed
circunstances, it would be unfair to areas that had
relied on the initial revocations (and to sources | ocated
in those areas) to apply the rescissions retroactively.
Many areas took actions during the period of time that
the 1-hour standard was not applicable that properly
relied on the inapplicability of that standard. Rules
altering prior actions are generally applied only
prospectively and are applied retroactively only in
unusual cases, for instance where an agency did not have

the authority to take a prior action initially. Courts
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generally view retroactive application of adm nistrative
rules with disfavor unless such application is

specifically sanctioned by statute. Bowen v. Georgetown

University Hospital, 488 U S. 204 (1988). The CAA does

not specifically provide for retroactive application of
regul ati ons under title I. Therefore, although EPA

m ght have authority to apply the reinstatenent
retroactively if a court determ ned that EPA's action in
revoki ng the standard was illegal, EPA does not believe
it is appropriate to do so here where EPA believes it was
fully authorized to revoke the standard at the tine it

t ook such acti on. The EPA al so concl udes for
simlar reasons that it would not be appropriate for
conformty purposes to treat conformty determ nations as
having | apsed during the time that the 1-hour standard
was not applicable to an area. Because the 1-hour
standard no | onger applied during that period, areas were
not on notice that conformty determ nations were to

| apse. It would be equally unfair to areas to achieve a
simlar result by denying grandfathering status under the
conformty rules to any project approved during a tine
peri od when conformty status would have | apsed if the

st andard had been applicable. The EPA concl udes that

89



areas should be allowed to continue to rely on the
i napplicability of the 1-hour standard during the period
bet ween revocati on and reinstatenment because EPA had the
authority to revoke the standard and properly revoked it
initially.?°

For these same reasons, EPA concludes that where
hi ghway projects or new sources have already been
constructed, areas should not be required to i medi ately
i npl ement mtigation measures to renedy any resulting
em ssions increases. Areas will effectively have to
provide for mtigation in future transportation and air
qual ity planning once the 1-hour standard is reinstated.
Al'l future air quality planning for attainment and
reasonabl e further progress as well as <conformty
determ nations will have to account for em ssions from

such activities. However, EPA believes that it would be

29

One commenter notes that sone areas should have been on
notice that revocations were questionable since one
action pronul gating revocati ons was not published in the
Federal Register until after My 14, 1999, the date of
t he adverse court decision in ATA (64 FR 30911, June 9,
1999). However, that final action of the Adni nistrator
was taken (final rul emaking notice signed by the
Adm ni strator) on May 12, 1999, prior to the court
deci sion; only publication occurred after the deci sion.
The EPA did not take any further actions revoking the 1-
hour standard in any areas after the date of the ATA
deci si on.
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inequitable to require areas to imediately institute
specific mtigation measures to account for any em ssions
i ncreases that may have occurred during the tine that the
standard was not applicable to an area.

Comrent: Several comrenters took the opportunity to
conment on the 8-hour ozone standard. Many requested
t hat designations for the 8-hour standard not be made
until legal issues are resolved. Many asked for gui dance
to States on neeting the 8-hour standard in the interim
Several called upon the Agency to revoke the 8-hour
st andar d.

Response: The nunerous comments concerning the 8-
hour standard, including those relating to designations
under the 8-hour standard, guidance on inplenentation of
t he 8-hour standard, and requests for revocation of the
8- hour standard, are not relevant to this rul enmaking on
reinstatement of the 1-hour standard. The EPA wi ||
address issues relating to the 8-hour standard in
separate rul emaki ng actions or gui dance docunents.

Comrent: One commrenter suggested that we explore the
Fl exi bl e Attai nment Regi on (FAR) approach to provide
flexibility to States in detern ning neasures to prevent

air quality deterioration and to inprove air quality.
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The coment er suggests that EPA give these “voluntary
programs” tinme to work before triggering nonattainnment
desi gnations. The same comrenter also requests EPA to
extend to ozone areas the flexibility provided in EPA' s
draft guidance for PM 10 nonattai ment areas with respect
to limted mai ntenance pl ans.

Response: The EPA has used the FAR approach in the
past with respect to areas designated attai nment but that
are violating the ozone standard. As provi ded above, EPA
has sone discretion in deciding whether to redesignate
such areas as nonattainnment. |In exercising that
di scretion, EPA may consider “planning and control”
activities. Thus, in the past, EPA has not noved forward
to redesignate to nonattai nment attai nnent areas that
were voluntarily adopting and i nplementing neasures to
address violations. The EPA plans to continue this
approach for such areas as explained in sections I11.D
and E, above. However, as also expl ained above, EPA does
not believe it has the authority to reinstate the
standard and not designate as nonattai nment those areas
desi gnated as nonattainment at the time of the revocation
action. These areas would be subject to the specific

pl anni ng requi renments that Congress provi ded under the
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CAA until they qualify for redesignation. The EPA cannot
ignore the statutory mandate in favor of nore flexible
means of achieving attainment that could be all owed under
t he FAR approach. Therefore, designated nonattai nnment
areas cannot use a FAR because the statutory requirenents
apply.

Wth respect to the comrent regarding EPA' s draft
limted mai ntenance plan gui dance for PM 10 areas seeking
redesi gnation from nonattai nnent to attai nment, EPA notes
that it has an existing limted maintenance plan policy
for ozone (“Linmted Maintenance Plan Option for
Noncl assi fi abl e Ozone Nonattai nment Areas,” Novenber 16,
1994, Sally Shaver) This policy provides sone
flexibility, e.g., no requirenment to project em ssions
out into the future, no need for maintenance
denonstration since met by nmeeting the NAAQS, etc. The
conment er appears not to recogni ze that such a policy
exi sts and does not further explain what flexibilities in
the draft PM 10 policy they would |i ke extended to ozone
areas.

V. What adm nistrative requirenents are considered in
today’ s final rule?

A. Executive Order 12866: Regul atory Inpact Anal ysis
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Under Executive Order 12866, [58 FR 51,735 (COctober
4, 1993)] the Agency nust determ ne whether the
regul atory action is "significant” and therefore subject
to Ofice of Managenent and Budget (OVB) review and the
requi renents of the Executive Order. The Order defines
"significant regulatory action" as one that is likely to
result in a rule that nay:
(1) have an annual effect on the econony of $100 mllion
or nore or adversely affect in a material way the
econony, a sector of the econony, productivity,
conpetition, jobs, the
environment, public health or safety, or State, l|local, or
tribal governnments or comunities;
(2) create a serious inconsistency or otherwise interfere
with an action taken or planned by another agency;
(3) materially alter the budgetary inpact of
entitlenments, grants, user fees, or |oan progranms or the
ri ghts and obligations of recipients thereof; or
(4) raise novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the
princi pl es set forth in the Executive Order.

It has been determned that this final rule is a

"significant regulatory action" under the terns of
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Executive Order 12866; therefore, it was submtted to OVB
for their review
B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act (RFA), 5 U S.C
601 et seq., EPA nust prepare a regulatory flexibility
anal ysi s assessing the inpact of any proposed or final
rule on small entities (5 U S.C. 603 and 604), unless EPA
certifies that the rule will not have a significant
i npact on a substantial nunber of small entities. Small
entities include small businesses, small not-for-profit
enterprises, and government entities with jurisdiction
over popul ations of |ess than 50,000. The EPA is
certifying that this final rule will not have a
significant inpact on a substantial number of smal
entities because the determ nation that the 1-hour
standard again applies does not itself directly inpose
any new requirenments on small entities. See Md-Tex

Electric Cooperative, Inc. v. FERC, 773 F.2d 327 (D.C.

Cir. 1985) (agency’s certification need only consider the
rule’ s inmpact on entities subject to the requirenents of
the rule). Instead, this rule nerely establishes that
the 1-hour standard again applies in certain areas. For

the nost part, any requirenments applicable to small
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entities that may indirectly apply as a result of this
action would be inposed independently by the State under
its SIP, not by EPA through this action. Moreover, to
the extent this rule would automatically trigger the
applicability of certain SIP requirenents to snal
entities (e.g., NSR), this rule cannot itself be tailored
to address small entities that would be subject to those
requi rements.

One requirenment that may apply i mrediately upon this
action to all designated nonattai nnent areas is the
requi renment under CAA section 176(c) and associ at ed
regul ations to denonstrate conformty of Federal actions
to SIPs. However, those rules only apply directly to
Federal agencies and MPGOs, which by definition are
desi gnated only for netropolitan areas with a popul ation
of at |east 50,000 and thus do not neet the definition of
smal | entities under the RFA. Therefore, | certify that
this action will not have a significant inpact on a
substantial nunber of small entities within the neaning
of those terms for RFA purposes.
C. Unfunded Mandat es

Title Il of the Unfunded Mandates Reform Act of 1995

(UVRA), P.L. 104-4, establishes requirenents for Federal
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agencies to assess the effects of their regulatory
actions on State, local, and tribal governnents, and the
private sector. Under section 202 of UVRA, EPA generally
must prepare a witten statenent, including a cost-
benefit analysis, for proposed and final rules with
“Federal mandates” that may result in expenditures by
State, local, and tribal governments, in the aggregate,
or by the private sector, of $100 million or nore in any
one year. Before pronulgating an EPA rule for which a
witten statement is needed, section 205 of UMRA
generally requires EPA to identify and consider a
reasonabl e nunmber of regulatory alternatives and adopt
the | east costly, npbst cost-effective or |east burdensome
alternative that achieves the objectives of the rule.

The provisions of section 205 do not apply when they are
i nconsistent with applicable aw. Mreover, section 205
all ows EPA to adopt an alternative other than the | east
costly, nost cost-effective or |east burdensone
alternative if the Adm nistrator publishes with the final
rul e an expl anation why that alternative was not adopted.
Bef ore EPA establishes any regulatory requirenents that
may significantly or uniquely affect small governnents,

including tribal governnents, it nush have devel oped
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under section 203 of UMRA a snmll governnent agency plan.
The plan nust provide for notifying potentially affected
smal | governnents, enabling officials of affected snall
governnments to have meaningful and tinely input in the
devel opnent of EPA regul atory proposals with significant
Federal intergovernnmental mandates, and inform ng,
educating, and advising small governnents on conpliance
with the regulatory requirenents.

Today’ s final action does not include a Federal
mandate within the meaning of UVRA that may result in
expenditures of $100 mllion or nore in any one year by
either State, local, or tribal governments in the
aggregate or to the private sector. This rule would
reinstate the applicability of the 1-hour ozone standard
and alter the designation status of areas. The
consequences of this action may result in sonme additional
costs within the affected areas, but these costs would
not exceed $100 million per year in the aggregate.3 In
vi ew of recent concerns about increased gas prices in

certain areas, we specifically note that this action wl

30

See Docket A-99-22,111-B-04, “Prelimnary Assessnment of
the I ncrenmental Burden Associ ated with Rei nstatenent of
the 1-Hour Ozone Standard for UVMRA, dated October 14,
1999.

98



not i npose any requirenents on gasoline and wll not
affect current gas prices.

One mandate that may apply as a consequence of this
action to all designated nonattai nnent areas is the
requi renment under CAA section 176(c) and associ ated
regul ations to denonstrate conformty of Federal actions
to SIPs. These rules apply to Federal agencies and MPGs
maki ng conformty determ nations. The EPA concl udes that
such conformty determ nations will not cost $100 mllion
or nore in the aggregate annually. 3

I n addition, sone areas with recent air quality
violations will have to take the additional steps
specified in their maintenance plans to limt em ssions
of air pollutants. These nmeasures could, for exanple,
include revising the threshold for NSR, establishing
reasonabl e avail abl e control technol ogy (RACT) |evel
control for additional sources, and establishing or
enhanci ng i nspection and mai ntenance (I1/M prograns
within the area. These nmeasures vary substantially in
terms of the expected em ssions reductions and their

potential cost. Because the affected jurisdictions have

31
See footnote #30.
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sone flexibility to choose anmbng these nmeasures, it is
difficult to estimate the overall cost of these
additional controls. The EPA believes that the affected
areas are already carrying out many of the other
obligations associated with this action. For exanple,
nost areas that would have a nonattai nnment designation
rei nstated upon reinstatenment of the 1-hour standard

al ready have NSR requirenents under their existing SIP
prograns. In addition, many of these areas are |ocated
in the Northeast Ozone Transport Region and are already
carrying out many of the requirenments associated with the
reinstatement of the 1-hour standard. Therefore, EPA

bel i eves that any new controls inposed as a result of

this action will not cost in the aggregate $100 million
or nore annually. Thus, this Federal action will not

i npose mandates that will require expenditures of $100
mllion or nore in the aggregate in any one year.

D. Executive Order 13045: Protection of Children from
Envi ronmental Health Ri sks and Safety Ri sks

Executive Order 13045: “Protection of Children from
Envi ronmental Health Ri sks and Safety Risks” (62 FR
19885, April 23, 1997) applies to any rule that: (1) is

determ ned to be “economically significant” as defined
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under E. O 12866, and (2) concerns an environnent al
health or safety risk that EPA has reason to believe may
have a di sproportionate effect on children. |If the

regul atory action neets both criteria, the Agency nust
eval uate the environnmental health or safety effects of
the planned rule on children, and explain why the planned
regulation is preferable to other potentially effective
and reasonably feasible alternatives considered by the
Agency.

The EPA interprets E.O 13045 as applying only to
those maj or regulatory actions that are based on health
or safety risks, such that the analysis required under
section 5-501 of the Order has the potential to influence
the regulation. This final rule is not subject to E. O
13045 because it does not neet either of the above
criteria. It is not economcally significant as defined
under E. O 12866, and it inplenments a previously
promul gated health or safety-based Federal standard and
does not itself involve decisions that affect
envi ronnental health or safety risks.

E. Subm ssion to Congress and the General Accounting
O fice

Under 5 U.S.C. 801(a)(1)(A), as added by the Small
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Busi ness Regul atory Enforcenent Fairness Act of 1996, EPA
submtted a report containing this rule and other
required information to the U S. Senate, the U S. House
of Representatives and the Conptroller General of the
General Accounting Ofice prior to publication of the

rule in today's Federal Register. This rule is not a

“maj or rule” as defined by 5 U.S.C. 804(2).
F. Executive Order 13132: Federalism

Executive Order 13132, entitled “Federalisn (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure “neani ngful and tinmely
i nput by State and |l ocal officials in the devel opment of
regul atory policies that have federalisminplications.”
“Policies that have federalisminplications” is defined
in the Executive Order to include regulations that have
“substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the
States, or on the distribution of power and

responsibilities anong the various |evels of governnent.”

Under Section 6 of Executive Order 13132, EPA may
not issue a regulation that has federalisminplications,

t hat i nposes substantial direct conpliance costs, and
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that is not required by statute, unless the Federal
governnment provides the funds necessary to pay the direct
conpliance costs incurred by State and | ocal governnents,
or EPA consults with State and |ocal officials early in
t he process of devel oping the proposed regul ation. The
EPA al so may not issue a regulation that has federalism
inplications and that preenpts State |law, unless the
Agency consults with State and local officials early in
t he process of devel oping the proposed regul ati on.

As indicated in the proposal, EPA does not believe
that this final rule has federalisminplications within
t he neani ng of the Executive Order. EPA has reached this
conclusion for several reasons. As discussed above in
connection with UMRA, this action will not inpose
substantial direct conpliance costs on the States nor
will it alter the relationship between the national
governnment and the States, or the distribution of power
and responsibilities anong the various |evels of
governnent. As noted previously, this rule sinply
reinstates the applicability of the 1-hour ozone standard
and the associated air quality designations for various
areas that had applied prior to revocation. These

actions do not preenpt any State authority or otherw se

103



affect State flexibility to conply with the Clean Air
Act. Although reinstatenent will alter the nunber of
areas within various states that are designated under the
1- hour standard, it will not alter the relationships that
currently exist between the States and the federal
governnment with respect to areas designated under the 1-
hour standard. Thus, EPA concludes that the requirenents
of section 6 of the Executive Order do not apply to this
rule.

In the spirit of the Executive Order however, the
Agency has consulted extensively with representatives of
State and | ocal governnents, including elected officials.
As EPA was devel oping the proposal and agai n when EPA
i ssued the proposal, we phoned elected officials or their
staff for many of the areas that could be affected by the
rule to notify themthat EPA was considering reinstating
the 1-hour ozone standard and to solicit their advice and
concerns. The EPA also notified national organizations
of state and | ocal governnent officials and made EPA
staff available to discuss the proposed action with the
organi zation staff and their nenbers. These
organi zations included the U S. Conference of Mayors

(USCM, the National Conference of Black Mayors, the
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Nat i onal Governors Association, the National Council of
State Legislators, the National Association of Counties,
ECOS, STAPPA/ ALAPCO, the National Association of Local
Gover nment Environnmental Professionals, and the Ozone
Transport Commi ssion. For exanple, EPA s Assistant

Adm ni strator for Air and Radiation held a conference
call with the USCM Energy and Environment Committee
menbers when the proposal was announced. In addition,
EPA sent letters to the Governors and their environnmental
conm ssioners to ensure that they were aware of the
proposal and could comment on it. It was in response to
concerns raised by these contacts that EPA proposed to
delay the effective date of the reinstatenent for 90 days
so that areas would have adequate tinme to conply with any
requi renents triggered by reinstatenent. In addition,
based on coments received from States after publication
of the proposal, EPA decided to provide a 180-day del ayed
applicability date for areas that were designated
nonattai nment but currently have clean air data. EPA

al so notes that, while it received no adverse coments
regarding the statenents in the proposal concerning the

| ack of federalisminplications of this rule, it received

nunmerous coments on the rule fromstate and | ocal
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governnments. EPA has responded fully to all comments
rai sed by the various State and | ocal governnents, as
expl ai ned above in the sections of this notice describing
the coments and EPA's response to them
G Executive Order 13084: Consultation and Coordi nation
with Indian Tribal Governnents

Under E. O 13084, EPA nay not issue a regulation
that is not required by statute that significantly or
uni quely affects the conmunities of Indian tribal
governnments, and that inposes substantial direct
conpliance costs on those communities, unless the Federal
governnment provides the funds necessary to pay the direct
conpliance costs incurred by the tribal governnents, or
EPA consults with those governments. [|If EPA conplies by
consulting, E.O 13084 requires EPA to provide to OMB, in
a separately identified section of the preanble to the
rule, a description of the extent of EPA' s prior
consultation with representatives of affected tri bal
governnments, a summary of the nature of their concerns,
and a statenment supporting the need to issue the
regulation. In addition, E.O 13084 requires EPA to
devel op an effective process permtting elected officials

and other representatives of Indian tribal governnments
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“to provide neaningful and tinely input in the
devel opnent of regulatory policies on matters that
significantly or uniquely affect their conmunities.”
Today’'s final rule does not significantly or
uni quely affect the communities of Indian tribal
governnments. This final action does not involve or
i npose any requirenents that directly affect Indian
tribes. Under EPA's tribal authority rule, tribes are
not required to inplenment CAA programs but, instead, have
t he opportunity to do so. Accordingly, the requirenents
of section 3(b) of E.O 13084 do not apply to this rule.
H.  Paperwork Reduction Act
This final action does not contain any information
coll ection requirements which require OVB approval under
t he Paperwork Reduction Act (44 U S.C. 3501 et seq.).
| . Executive Order 12898: Environnental Justice
Under E. O. 12898, each Federal agency nust nake
achi eving environnmental justice part of its m ssion by
identifying and addressi ng, as appropri ate,
di sproportionately high and adverse human health or
envi ronnental effects of its prograns, policies, and
activities on mnorities and | owincone popul ati ons.

Today’s final action to reinstate the applicability of
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the 1-hour standard in certain areas does not have a
di sproportionate adverse affect on mnorities and | ow
i ncome popul ations.

J. National Technol ogy Transfer and Advancenment Act

Section 12 of the National Technol ogy Transfer and
Advancenment Act (NTTAA) of 1995 requires Federal agencies
to eval uate existing technical standards when devel opi ng
new regul ations. To conply with NTTAA, the EPA nust
consi der and use “voluntary consensus standards” (VCS) if
avai | abl e and applicabl e when devel opi ng prograns and
policies unless doing so would be inconsistent with
applicable | aw or otherw se inpractical.

The EPA believes that VCS are inapplicable to this
final action. Today' s final action does not require the
public to performactivities conducive to the use of VCS.
K. Rule Effective Date and Applicability Dates

The EPA finds that there is good cause for this
final action to becone effective® and applicable either
90 or 180 days after publication, dependi ng upon type of
area, since this would afford areas time to get prograns,

such as conformty SIPs or redesignation requests, in

32

See footnote 9, above.
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pl ace. The EPA believes these are reasonabl e peri ods of
time to accommpdate the conpeting interests of efficient
air quality and transportation planning and pronpt public
health protection. The EPA has general adm nistrative
aut hority under section 301(a) of the CAA and 5 USC
553(d) to establish the effective date and applicability
dates of a rule provided any delay in effective date or

applicability dates is reasonable. ASG Industries V.

Consuner Product Safety Conmm ssion, 593 F.2d 1323, 1335

(D.C. Cr. 1979). A 90- or 180 day delay in effective or
applicability date for a rule where areas will have to
devel op various SIP em ssion control prograns by the
effective or applicability date of the rule is

r easonabl e. See Snmall Refiner Lead Phase-Down Task Force

v. EPA, 705 F.2d 506 (D.C. Cir. 1983)(EPA's decision to
grant an 8-nonth period between date of pronul gation and
effective date was reasonabl e where regul ated entities
needed time to inplenment controls). The |onger tine
period for areas that are not experiencing violations is
reasonabl e because no violations are occurring in these
areas. Mirreover, EPA will need additional tinme to take

final action to redesignate areas as attainnent after

States submt their plans to EPA
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L. Petitions for Judicial Review

Under section 307(b)(1) of the CAA, petitions for
judicial review of this action nust be filed in the
United States Court of Appeals for the appropriate
circuit by
[insert date 60 days from date of publication]. Filing a
petition for reconsideration by the Adm nistrator of this
final rule does not affect the finality of this rule for
t he purposes of judicial review nor does it extend the
time within which a petition for judicial review my be
filed, and shall not postpone the effectiveness of such
rule or action. This action may not be challenged | ater
in proceedings to enforce its requirenents (see section

307(b) (2)).

Li st of Subjects

40 CFR Part 50

Envi ronment al protection, Air pollution control,
Car bon nonoxi de, Lead, nitrogen dioxide, Ozone,
Particulate matter, Sul fur oxides.

Resci ndi ng Findings that the 1-Hour Ozone Standard No

Longer Applies in Certain Areas - Page 101 of 102
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40 CFR Part 81
Envi ronmental protection, Air pollution control,

Nati onal parks, W/ derness areas.

Dat ed:

Carol M Browner,

Adm ni strator.
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For the reasons stated in the preanble, Parts 50 and 81
of chapter I, title 40 of the Code of Federal Regul ations
are revised as follows:

Part 50 - [ AMENDED]
1. The authority citation for part 50 continues to read
as follows:

Aut hority: 42 U S.C. 7401 et seq.

2. Section 50.9 is revised to read as fol |l ows:

Section 50.9 National 1-hour primary and secondary
anmbient air quality standards for
ozone.

* * * * * *

(b) The 1-hour standards set forth in this section
will remain applicable to all areas notw t hstandi ng the
promul gati on of 8-hour ozone standards under section
50.10. In addition, after the 8-hour standard has becone
fully enforceabl e under part D of title I of the CAA and
subject to no further | egal challenge, the 1-hour
standards set forth in this section will no |onger apply
to an area once EPA determi nes that the area has air
quality neeting the 1-hour standard. Area designations
and classifications with respect to the 1-hour standards

are codified in 40 CFR part 81
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Part 81 - [insert Tabl e]
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