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Ladies and Gentlemen:

Cohen, Milstein, Hausfeld & Toll, P.L.L.C. (“CMHT”) submits these comments in order
to-supplement the entire array of topics presented during the Section 2 Hearings by providing an
overview of private enforcement litigation for unlawful monopolization or abuse of dominant
position. We hope that this civil-side analysis will aid and augment the d1scuss1ons of the
consequences of these types of Section 2 violations.

Below, we address the following issues:

e Elementsofa Inonopolization claim under Section 2, including a discussion of ,
defining the relevant market, establishing monopoly power, and proving abuse of that

power.

o Fact patterns that arise in monopolization cases, including actions involving
technology and intellectual property.

e Standing to bring a monopolization claim, and how that differs for competitors and
customers of a monopolist.
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Injury from monopolization, as it relates to conduct w1th1n and without the statute of
limitations.

Measuring the impact of unlawful monopolization.

Introduction

‘ The past decade or so has seen a surge in monopolization cases, including many private
actions brought by competitors and customers of monopolists. The various types of these cases
are discussed in more detail below. A sampling of evidence from some recent cases, however,
serves to illustrate the intent and strategies of modern-day monopolists:

3M entered the private-label tape business, which posed a threat to its invisible and
transparent tape monopoly, only to “kill it,” as shown by an internal memorandum
from an executive who stated that “I don’t want private label 3M products to be
successful in the office supply business, its distribution or our consumers/end users.’
LePage’s, 324 F.3d 141, 164 (3rd Cir. 2003).

U.S. Tobacco Compahy, which maintained its monopoly in the moist snuff market
through category management and other exclusionary conduct, stated in an internal
document that “[i]t is imperative that we continue with this Category management

action plan to eliminate competitive products,” and in another document that its

Consumer Alliance Program “has become a great incentive in securing space for our
vendors and for the elimination of competition products.” Conwood Co. v. United

~ States Tobacco Co., 290 F.3d 768, 777, 778 (6th Cir. 2002).

Microsoft, which maintained its operating system monopoly through a variety of
anticompetitive practices, stated in an internal document from one executive that

“[w]e will bind the shell to the Internet Explorer, so that running any other browser is
a jolting experience.” United States v. Microsoft Corp., 84 F. Supp. 2d 9, 50 (D.D.C.
1999). A Microsoft e-mail stated that “[i]f we own the key franchises’ built on top of
the operating system, we dramatically widen the ‘moat’ that protects the operating
system business. . . . We hope to make a lot of money off these franchises, but even
more important is that they should protect our Windows royalty per PC. ... And
success in those businesses will help increase the opportunity for future pricing
discretion.” Novell, Inc. v. Microsoft Corp., MDL 1332, Civil No. JEM-05- 1087
2005 U.S. Dist. LEXIS 11520 (D. Md. June 10, 2005). :

Indeed, Microsoft acknowledged that it had a “gold mine” and knew that this“gold .~
mine” would be affected by competition. See Memorandum from Bill Gates to Steve
Ballmer, et al., May 18, 1989, M 00006712 (“The DOS gold mine is shrinking and
our costs are soaring — primarily due to low prices, IBM share and DR-DOS.”); Email
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from nathanm to steveb, June 30, 1990, X 521082 (“At the very least you have to
assign a probability to SPARC closing our monopoly, and thus our gold mine.”). As "
Warren Buffett put it in an email message, “[i]t’s as if you were getting paid for every
gallon of water starting in a small stream but with added amounts received as
tributaries turned the stream into an Amazon. . . . Bell should have anticipated Bill
and let someone else put in the phone infrastructure while he collected by the minute
and distance (and even importance of the call if he could have figured a wait [sic] to
monitor it) in perpetuity.” Email from Warren Buffett to Jeff Raikes, Aug. 21, 1997,
MS-PCA 1301178.11 | |

‘ Monopolists are thus using a wide variety of antiédmpetitive strategies to exclude
competition and maintain their position. '

, E]em_ents of a Monopolization Claim Under Sectioh 2

Section 2 of the Sherman Act makes it an offense to monopolize, attempt to monopolize,
or combine or conspire to monopolize any part of the nation’s interstate or foreign commerce.2!
Unlike Section 1 of the Sherman Act, Section 2 extends to unilateral conduct involving a single
actor in addition to concerted misconduct by two or more persons. '

, Section 2 does not identify the specific elements for proving the offense of actual

monopolization, but the Supreme Court has articulated the elements of the offense. Specifically,
a defendant company that (1) possesses monopoly power in the relevant market and (2) willfully
acquired or maintained that power as distinguished from growth or development as a
consequence of a superior product, business acumen, or historical accident, violates § 2 of the
Sherman Act. See United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966).[11

A. Monopoly Power in the Relevant Market

_ Demonstrating that a defendant company possesses monopoly power first requires
defining the relevant market.™ Proof of the relevant market. focuses attention upon the area of
trade within which the defendant purportedly exercises monopoly control over prices and
competition.®! The relevant market analysis has two prongs. First, one must determine the
“relevant product market”, i.e., the products or services with which the defendant’s product or -
service effectively competes. Second, it is necessary to identify the “relevant geographical
market,” ie., the Ig}eographical area within which the defendant competes in marketing its
product or service.

- 1. Relevant Prodilct Market -

~In de’termining the relevant product market, two factors are given particular attention.
First, it is necessary to determine the extent to which the defendant’s product is “interchangeable
in use” with alleged alternative products. To determine this, the use or function' of the
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defendant’s product is compared with that of other products. If purchasers can substitute the
products. for one another as to use, the products will likely be included as a single product
market. See, e.g., Eastman Kodak Co. v. Image Technical Servs., Inc. 504 U.S. 451, 482 (1992)
(“Because service and parts for Kodak are not interchangeable with other manufacturers’ service
and parts, the relevant market from the Kodak equipments owner’s perspective is composed. of

~only those companies that service Kodak machines.”); Menasha Corp. v. News Am. Mktg. In-
Store, Inc. 354 F.3d 661, 665 (7th Cir. 2004) (a market consisting of “at-shelf coupon
dispensors” was not a viable relevant market, despite fact that shoppers preferred the
convenience of the dispersers, given unrefuted evidence of the ready substitutability of more
traditional means of delivering product coupons to consumers). But see U.S. Anchor Mfg., Inc. v.
Rule Indus., Inc., 7 F.3d 986 (11th Cir. 1993) (because of strong “brand loyalty” for a higher
priced version of a product, the premium brand version should have been excluded from the
relevant market, even though in theory it was a functional substitute for lower-priced versions in
the market).

Second, in determining the relevant product market, one must determine the cross-
elasticity of demand between products. To do this, one examines the extent to which a change in
the price of one product will alter demand for another product. If a slight change in the price of
one will significantly affect demand for the other, then both products will generally be included
in the same product market. See, e.g., E.I DuPont, 351 U.S. 377; Olin Corp. v. Fed. Trade
- Comm’n, 986 F.2d 1295 (9th Cir. 1993) (relevant market consisted of only certain types of dry
pool sanitizing chemicals and excluded other types, where evidence indicated that because of
differences in ease of use and duration, customers would not switch to latter type of chemical
unless the price of the former went up at least 10 percent).

Though interchangeability of use and the cross elasticity of demand are the main factors
in determining the relevant product market, the Supreme Court has announced other
considerations for use in narrowing product markets or submarkets for antitrust purposes,
including “industry or public recognition of the submarket as a separate economic entity, the
product’s peculiar characteristics and uses, unique production facilities, distinct customers,
distinct prices, sensitivity to price changes, and specialized vendors.” - Brown Shoe Co. v. United
States, 370 U.S. 294, 325 (1962); see also Grinnell Corp., 384 U.S. at 572 (expressly approving
application of these factors to monopolization cases)./” :

2. Relevant Geographical Market

In determining the relevant geographical market, one must focus on the geographical area
within which the defendant’s customers affected by the challenged practice can practically turn
to other sellers for supplies, if the defendant were to seek to raise its price or restrict output. See
United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 359 (1963) (“The area of effective
competition in the known line of commerce must be charted by careful selection of the market
area in which the seller operates, and to which the purchaser can practicably turn for supplies.”);
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Lantec, Inc. v. Novell, Inc. 306 F.3d 1003, 1027 (“The geographic market is not comprised of the
region in which the seller attempts to sell its product, but rather is comprised of the area where
his customers would look to buy such a product.”). Factors to take into consideration include the
area within the parties sell their products, the size and perishability of the products, regulatory
requirements restricting the flow of goods into the area, shipping costs of transporting the
products, and the area where the defendant companies view themselves competing. See, e.g.,
United States v. Marine Bancorporation, Inc., 418 U.S. 602 (1974).2!

3. Monopoly Power

Once the product and geographical markets have been identified, one must establish that
the defendant possesses “monopoly power.” Monopoly power is oftentimes defined as the
“power to control prices or exclude competition” within the relevant market. See E.I DuPont,
351 U.S. at 391; see also Eastman Kodak Co., 504 U.S. at 464 and 481 (“Market power is the
power ‘to force a purchaser to do something that he would not do in a competitive market.” It
- has been defined as “the ability of a single seller to raise price and restrict output.” The existence
of such power ordinarily is inferred from the seller’s possession of a predominant share of the
market.”) (citations omitted). There are several ways to show that a defendant has monopoly
power, including but not limited to: (1) demonstrating that a defendant accounts for a high
percentage of total industry sales within the market; (2) demonstrating that the defendant has
actually exercised price leadership control over the industry;"% and (3) demonstrating that the
defendant has take actions that have excluded actual or potential competitors.?

B. Willfully Acquired or Maintained Monopoly Power

Once a plaintiff demonstrates that a defendant has monopoly power in the relevant
market, the plaintiff must prove that the defendant “willfully” acquired or maintained that
- monopoly power, “as distinguished from growth or development as a consequence of a superior
~ product, business acumen, or historical accident.”2 The mere possession of monopoly power
does not violate Section 2. ' ‘

Courts have consistently found defendants’ conduct to be “willful” where that conduct is
itself illegal under different sections of the antitrust laws. See, e.g., Eastman Kodak Co., 504
U.S. 451 (tying restraints); Grinnell Corp., 384 U.S. 563 (acquisitions of competitors, market -
allocations, discriminatory pricing). The issue is much more complicated, however, when the
monopolizing conduct is not independently illegal. The three major Supreme Court decisions
which address this issue are Aspen Skiing, Eastman Kodak,and Verizon Communications, Inc. v.
Law Offices of Curtis v. Trinko, LLP. In Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472
U.S. 585 (1985), the Supreme Court affirmed a decision finding that a defendant, owner of three
of the four major downhill skiing facilities in Aspen, monopolized the market by denying the
owner of the fourth slope access to a “multi-mountain” pass which allowed skiers to ski on
multiple slopes on the same ticket. In coming to this conclusion, the Supreme Court found “it is

(]
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not necessary for [the plaintiff] to prove that each allegedly anticompetitive act was itself -
sufficient to demonstrate an abuse .of monopoly,”™ but rather use of a “record as a whole”
approach. Also, the Court held that in determining if the defendant’s conduct was
“exclusionary,” one need not only look at the conduct’s effect on the plaintiff, but also “to
consider [the conduct’s] impact on consumers and whether it has impaired competition in an
unnecessarily restrictive way.” 141 The Court also considered evidence of strong customer
pteference for the multi-slope pass, the plaintiff’s loss of market share, the inability of the
plaintiff to provide an alternative. multi-slope pass, and the defendant’s failure to offer any
efficiency justification for its conduct.22! Notably, the Supreme Court also found that “evidence
of intent is merely relevant to the question whether the challenged conduct is fairly characterized
as ‘exclusionary’ or ‘anticompetitive’... there is agreement on the proposition that ‘no
monopolist monopolizes unconscious of what he is doing, 18! '

In Eastman Kodak Co., 504 U.S. 451, independent service organizations that serviced
Kodak’s equipment brought an antitrust suit against Kodak.'Z The plaintiffs alleged that
- Kodak’s policies limited the availability of Kodak parts to the service organizations and thus
violated Section 1 and 2 of the Sherman Act. After finding that Kodak did have monopoly
power, the Court considered the issue of whether Kodak adopted its parts and service policies to
willfully acquire or maintain monopoly power. The Court found that there was evidence that
Kodak took “exclusionary” action to maintain its monopoly. The Court found that unless Kodak
could justify its actions on the basis of valid business reasons, Kodak would be liable under -
Section 2: “Liability turns, then, on whether ‘valid business reasons’ can explain Kodak’s -
actions.”™8 The Court however, did not clarify who has the burden of proof on these issues and
the circuit courts currently differ in their approach. See e.g., LePage’s Inc. v. 3M, 324 F.3d 141,
164 (3d Cir. 2003) (defendant’s burden to persuade jury that its conduct was justified by normal
business purpose.) United States v. Microsoft Corp., 253 F.3d 34, 53-54 (D.C. Cir. 2001)
(plaintiff establishes a prima facie case under § 2; the burden then shifts to the defendant to
_ assert a pro-competitive justification; and the burden finally shifts back to the plaintiff to rebut
that claim). '

Finally, in Verizon Communications, Inc. v. Law Offices of Curtis V. Trinko, LLP 540
U.S. 398 (2004), the Supreme Court held that a regional telephone company did not engage in
- illegal monopolizing conduct by violating its obligations under the Federal Telecommunications
Act of 1996 to share its network system and equipment with defendants. The plaintiffs included
consumers who were allegedly injured because their telephone company was unable to receive
network service support from the defendant as mandated by the Telecommunications Act."2 In
rejecting the consumers’ “refusal-to-deal” claim, the Supreme Court distinguished it from A4spen
: Skiing.LQl The Court in Trinko found that the refusal to deal at issue in Aspen Skiing created an .
inference of anticompetitive conduct because Aspen Skiing purposefully ceased participation in a
presumably profitably voluntary course of dealing with the plaintiff2! The unilateral
termination of this course of dealing, even where the defendant was offered compensation at the
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same retail prlces it charged skiers, "suggest[ed] a calculation that [the defendant's] future
monopoly retail price would be higher. w22l :

In Trinko, Defendant’s conduct was distinguished based on the fact that prior to the 1996
Act, the Defendant did not provide its competitors with access to its network facilities, and the
provision of access required by the 1996 Act was costly, involuntary, and not profitable. Id.
Defendant’s conduct provided no evidence of profit-sacrifice whereas, by contrast, Aspen Skiing
featured evidence of profit-sacrificing since the defendant had refused to offer services that it
voluntarily offered to its retail customers.!2!

This distinction between Aspen Skiing and Trinko emphasizes the importance of prior
" conduct in evaluating the allegedly illegal exclusionary conduct. It seems as though where there
is evidence that prior dealings led to short-term profits (inferred from the fact that the Aspen
Skiing defendants’ conduct was voluntary), a refusal to deal with competitiors that sacrificed
short-terl[’rzil profit “suggest[s] a calculation that [the] future monopoly retail price would be
higher.”

Common Fact Patterns That Arise in Section 2 Cases

Modem-day monopolization cases often involve companies attempting to extend their
~ monopoly power through: (1) the abuse of the administrative or judicial process; (2) contract
terms that restrict competitor access to channels -of distribution; (3) the use of market share or
bundled rebates coupled with exclusive dealing; and/or (4) the commission of business torts.

Although the cases may be grouped into four basic fact patterns, they often involve more than
one type of behavior, as well as conduct that is otherwise lawful. It has therefore become
increasingly common for Section 2 plaintiffs to argue, with varying degrees of success, that
defendants’ conduct as a whole is anticompetitive and exclusionary.

Among the fact patterns discussed below are several that involve issues of technology
(such as the Microsoft case) and intellectual property (such as the drug cases). In considering
these cases, it is particularly important to take into account the presence of network effects. As
the European Commission has explained:

Network effects arise when consumers place greater value on
larger networks than small ones. Examples include telephone
networks where, in the absence of an obligation to interconnect,
users directly derive value from being able to communicate with
many other users, but also networks of users of computers where
users indirectly derive value from more software being made
available to large networks.2!
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In addition, “network effects may allow the dominant company to ‘tip’ the market as the tying
can deprive its rivals of the chance to derive network effects through the tied customers. The
stronger the network effects, the higher the likelihood of foreclosure. »126]

A, Abuse of Administrative or Judicial Process

With respect to regulatory abuse, a series of cases arose out of utilities’ practice of
charging higher prices to wholesale customers than to retail customers. See City of Anaheim v. S.
Cal. Edison Co., 955 F.2d 1373 (9th Cir. 1992); City of Groton v. Conn. Light & Power Co., 662
F.2d 921 (2d C1r 1981); City of Mishawaka v. Am. Elec. Power Co., 616 F.2d 976 (7th Cir.
1980). In those cases, the defendant utilities generated, transmltted and sold electricity at

" wholesale to municipal plaintiffs, and also at retail to their own customers. The municipalities in
turn distributed the power to their retail customers. Defendants were able to charge differing
rates because the wholesale rates charged by utilities became effective automatically, whereas

retail rates were dependent on specific approval by a state authority. According to plaintiffs, this

‘meant that defendants could “price squeeze,” or charge their wholesale customers a higher rate in
order to impede competition with the utilities in the retail market. Because the price squeezes
were the lawful result of the regulatory process, courts were reluctant to find Section 2 liability -
on that basis alone. See City of Anaheim, 955 F.2d at 1378 (noting its hesitancy to find liability
based on a price squeeze and that “other courts have insisted on something more than -the

. squeeze itself”). Instead, the decisions have turned on whether defendants’ overall conduct
exhibited = anticompetitive intent and effect, and the credibility of defendants’ business

justification. See City of Anaheim, 955 F.2d at 1379 (holding that price squeeze and defendants’
restriction of access to its power line did not constitute Section 2 violation because defendant

“simply sought rate orders that it considered to be just and reasonable” under the circumstances);
City of Mishawaka, 616 F.2d at 981 (finding Section 2 violation because “all of the utility’s acts
and practices as a whole, its wholesale rate structure together with its statements threatening the

power supply of the municipalities, its expressed preference in favor of its own retail customers
and its policy of acquiring municipal distribution systems in distress, evidenced a specific intent
to capitalize on and increase its monopoly power at the expense of the municipalities™); City of

Groton, 662 F.2d at 935 (overall “synergistic effect” of defendants’ practices did not give.rise to

section 2 liability because there was “no general intent to impede the municipalities’ competltlve
position or to enhance [the utility’s] alleged monopoly power”).

Another context in which abuse of process has occurred is in the field of intellectual
property. The gist of these cases is that defendants fraudulently obtained a patent or copyright
on a product and then tried to enforce exclusivity through regulatory and judicial means.
Although a grant of patent ordinarily exempts the patent holder from the normal prohibition
against monopolies when the patent has been procured by fraud this immunity is stripped away.
See Walker Process Equip., Inc. v. Food Mach. & Chem. Corp., 382 U.S. 172, 177 (1965). An
entity enforcing a patent known to have been fraudulently dbtained to exclude competition can
thus be liable under the antitrust laws. '
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Thus, cases have been brought against manufacturers of pharmaceutical products that
have used ill-deserved patents to foreclose companies manufacturing generic forms of the drug
from being able to market the generic versions. Since generic drugs are invariably cheaper, this
conduct harms those purchasing the drug. 211 15 pharmaceutical antitrust litigation, the plaintiffs
usually allege that defendant drug manufacturers obtained their patents fraudulently and that
defendants exploited the Hatch-Waxman regulatory regime to extend the exclusivity period on
their invalid or unenforceable patents. Under Hatch-Waxman, FDA approval of a generic drug is
automatically stayed for 180 days once the brand-name manufacturer files a patent infringement
action. Drug manufacturers thus have an incentive to commence an action, even when they have
no good faith basis for doing so. Although defendants’ individual acts may be deemed lawful or
protected by the First Amendment under the Noerr-Pennington doctrine, plaintiffs have
sometimes had success proceeding on an overall scheme theory. E.g., In re Remeron Antitrust
Litig., 335 F. Supp. 2d 522, 528 (D.N.J. 2004) (refusing to dismiss “overall scheme” claim based
on plaintiffs’ allegations that defendant obtained its patent through fraud on the PTO, improperly
listed the patent in the Orange Book, engaged in sham patent litigation, and improperly delayed
* listing another patent in the Orange Book in order to extend its monopoly). Cf Biovail Corp.
Int’l v. Hoechst Aktiengesellschaft, 49 F. Supp. 2d 750, 772 (D.N.J. 1999) (holding that plaintiff
adequately pled violations of Section 2 based on, inter alia, defendant’s interference with both
the FDA and Canadian approval process for plaintiffs’ generic drug, defendant’s public threat to
bring a patent infringement action against plaintiff, and defendant’s alleged attempt to pay
plaintiff to delay its entry into the market); Michael Anthony Jewelers, Inc. v. Peacock Jewelry,
Inc., 795 F. Supp. 639, 646 (S.D.N.Y. 1992) (counter-plaintiff stated a cause of action for
monopolization and attempted monopolization based on “a concerted pattern of exclusionary
conduct, including the copying of competitors’ [diamond cut gold] charms, the fraudulent
procurement of copyright protectlon and the maintenance of sham litigation to protect its
monopoly over those des1gns”)

B. Contracts that Restrict Competitor Access to Distribution Channels

Monopolization cases also have been based on contract. provisions that prevent a
competitor from gaining access to important channels of distribution. E.g., United States v.
Dentsply Int’l, Inc., 399 F.3d 181, 184 (3d Cir. 2005) (holding that artificial teeth manufacturer’s
policy of prohibiting authorized dealers from adding competitors’ tooth lines to their product
offerings violated section 2 of the Sherman Act); Twin City Sportservice, Inc. v. Charles O.
Finley & Co., 676 F.2d 1291, 1309 (9th Cir. 1982) (defendant liable for attempt to monopolize
based on evidence that defendant used “excessively long contract terms in its purchases of
concession rights,” which excluded competitors; included follow-the-franchise causes in its
contracts, which ensnared additional sports teams and facilities; and repeatedly used lavish loans .
and cash payments to procure long-term contracts and contract extensions). But see J.B.D.L.
Corp. v. Wyeth-Ayerst Labs., Inc., No. 1:01-CV-704, 2005 WL 1396940 (S.D. Ohio June 13,
2005) (distinguishing contract at issue from Dentsply on the basis that Dentsply’s contract clause
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barred all competition from the dealer network, which was how the maJorny of dental products
were sold on the market).

* United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001), merits discussion because
it illustrates how a monopolist’s contractual restrictions on distribution access points may
- constitute a Section 2 violation. In Microsoft, the government challenged, among other things,
(1) defendant’s licenses to original equipment manufacturers (“OEMs”); (2) defendant’s
agreements with internet access providers (“IAPs”); and (3) defendant’s agreements with
independent software vendors.  OEMs and IAPs are the two most effective means of distributing
computer software. In its licensing agreements, Microsoft prohibited OEMs from removing any
_desktop icons, folders, or start menus entries, altering the initial boot sequence, or otherwise
altering the appearance of the Windows desktop. Because of these restrictions, OEMs were.
deterred from pre-installing a second browser onto their computers and. from promoting IAPs,
which, at the time, were using Netscape Navigator. Microsoft made agreements with IAPs to -
. ensure that IAP subscribers were offéered Internet Explorer as either the default browser or only
‘browser. Finally, Microsoft agreed to give internet software developers preferential technical
support if they used Internet Explorer as their default browser and used an HTML help function
that could only be accessed through Internet Explorer. The court ultimately held that these -
agreements violated the antitrust laws because they improperly extended Microsoft’s monopoly
in operating systems market.

Before analyzing the claims, the court explained the applications entry barrier in the
operatmg systems market and the critical relationship between internet browsers and operating
systems. It is difficult to enter the operating systems market for two reasons: (1) most
consumers prefer operating systems for which a large number of software applications have
already been written, and (2) software developers prefer to write programs for operating systems
that already have a large .consumer base. Microsoft Windows contains application program
interfaces (“APIs”) that make software programming easier. Every operating system has a
different API so that if a software developer writes an application for one system, such as
Windows, and wishes to sell to users of different system, it must modify the program for that
other operating system. Internet browsers, such as Netscape Navigator, expose their own APIs,
which can be used across operating systems. Thus, internet browser usage is important because

[i]f a consumer could have access to the applications he desired—
regardless of the operating system he use[d]—simply by installing
a particular browser on his computer, then he would no longer feel
compelled to select Windows in order to have access to those
applications; he could select an operating system other than
Windows based solely upon its quality and price. . . .. Therefore,
Microsoft’s efforts to gain market share in one market (browsers)
" served to meet the threat to Microsoft’s monopoly in another
market (operating systems) by keeping rival browsers from gaining
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the critical mass of users necessary to attract developer attention
away from Windows as the platform for software development.

Id at 60. When viewed against this backdrop, the court found that Microsoft’s licenses and
agreements had the effect of unlawfully maintaining its monopoly in the operating systems
- market by preventing OEMs, IAPs, and internet software developers from distributing browsers
other than Internet Explorer. See id. at 58. The Microsoft case therefore teaches us to scrutinize
the agreements made by manufacturers at the level of distribution.22

C.  Discounting Practices: Market Share Discounts, Bundled Rebates, and Exclusive
Dealing Contracts ' :

A third category of cases concerns discounting practices used to exclude competltlon An _
1mportant recent case on this issue is LePage’s, Inc. v. 3M, 324 F.3d 141 (3d Cir. 2003), in which -
“the plaintiff challenged 3M’s multi-tiered bundled rebate structure and exclusive dealing
‘contracts. Under 3M’s discounting plan, customers of transparent tape received higher rebates
when they purchased products from six of 3M’s diverse product lines. -In addition, the rebate
programs set specific target growth rates in each product line, and the size of the rebates were .
linked to the number of product lines in which targets were met. If the customer failed to meet a
target for any one product, it lost the rebate across the line.. This structure created a huge
_ incentive for customers to increase purchases from 3M’s many product lines in order to
maximize their discounts. Furthermore, 3M entered de facto exclusive dealing arrangements
with office superstores and mass merchandisers; which were essential for achieving economies
of scale. The jury ultimately decided that 3M’s actions supported claims for monopolization and
attempted monopolization. The Third Circuit upheld the verdict on appeal, reasoning that 3M’s
conduct as a whole had an anticompetitive effect in the transparent tape market, and that the
savings realized by customers from single invoices and single shipments did not justify the

defendant’s behavior. Ba

Recent cases have applied this theory of liability to the healthcare industry and
particularly to the sale by entrenched manufacturers of various medical devices through
exclusionary means that foreclose competition. Such practices have caused healthcare entities to
overpay for crucial medical devices, contributing to the escalatlng costs of healthcare
nationwide. These cases typically allege that the defendant’s pricing plan is exclusionary
because the price a customer is required to pay is tied to the customer making purchases across
several product lines, as well as the customer meeting a large percentage of their needs from one
manufacturer. If the customer fails to fulfill its market share requirement in just one product
line, it pays higher prices and loses not only its current rebates on the other product lines, but
must also forfeit past rebates received from the manufacturer. Group purchasing organizations
(“GPOs”) offer an extra opportunity for entrenchment because they bargain for discount pricing
on behalf of health care facilities, which must usually accept the negotiated prices pursuant to
their membership agreements. The medical device suppliers therefore try to secure sole-source
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agreements with the GPOs. The combination of market share discounts, bundled rebates, and
sole-source agreements may be exclusionary if other suppliers cannot compete on quality or
price. See McKenzie-Williamette Hosp. v. Peacehealth, No. Civ. 02-6032-HA, 2004 WL
3168282, at *3 (D. Or. 2004) (defendant liable for attempt to monopolize based on evidence that
defendant negotiated with third party to secure defendant’s hospital as the sole preferred provider
of acute care hospital services, and defendant exploited its monopoly in tertiary services by
bundling strategic discounts for these services). b

D. Business Torts

In the final group of cases, the plaintiffs allege antitrust violations based on the
defendants’ independently tortious acts. In Conwood Co. v. United States Tobacco Co., 290 F.3d
768, 788 (6th Cir. 2002), the court held that there was “sufficient evidence for a jury to find
willful maintenance of monopoly power.” In the moist snuff industry, point-of-sale displays are
crucial marketing devices due to restrictions on tobacco advertising. Here, there was evidence
© that the United States Tobacco Co. (“USTC”) removed Conwood’s display racks from stores
without the permission of store management and discarded or destroyed the racks; trained USTC
representatives to take advantage of inattentive store clerks with ruses such as obtaining nominal
permission to reorganize or neaten the moist snuff section; and misused its position as category
manager to  provide misinformation to retailers about the superiority of USTC products. In
affirming the jury’s verdict, the court rejected defendant’s approach of viewing its conduct as -
isolated tortious acts, but instead found that the acts evinced a pattern of exclusionary conduct -
that would support an antitrust claim22 Similarly, other courts have been willing to base
section 2 liability on a defendant’s interference with a competitor’s business relationships. See
Alexander v. Nat’'l Farmers Org., 687 F.2d 1173 (8th Cir. 1982) (finding conspiracy to
monopolize based on milk cooperatives’ practice of short shipping, threatening to short ship, and
delivering milk late as a warning to buyers of the risk of disruption if they continued to purchase
~ from independent milk suppliers); Caldera, Inc. v. Microsoft Corp., 72 F. Supp. 2d 1295
(D. Utah 1999) (denying summary judgment, in part, because Microsoft made false and
misleading announcements about its upcoming projects to deter OEMs from entering licensing
agreement with others, and created the false impression that users would encounter compatibility

problems if they used DR DOS instead of MS DOS with Windows). '

Standing to Bring a Monopolization Claim

As the Supreme Court has explained, “the focus of the doctrine of ‘antitrust standing’ is
somewhat different from that of standing as a constitutional doctrine.” Assoc. Gen. Contractors
of Cal., Inc. v. Cal. State Council of Carpenters, 459 U.S. 519, 535 n.31 (1983). In general, a
plaintiff must be “a consumer [or] a competitor in the market in which trade was restrained.” Id.
at 539; see also Reiter v. Sonotone Corp., 442 U.S. 330 (1979) (holding that consumers have
antitrust standing). Even then, not every competitor has standing, see Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977) (holding that competitors had no standing in the

[]




Legal Policy Section
Donald S. Clark
November 29, 2006
Page 13

absence of harm to competition); nor does every customer have standing, see Illinois Brick Co. v.
Illinois, 431 U.S. 720, 737-38 (1977) (holding that indirect purchasers lack standing).

In certain types of monopolization cases, competitors may have standing when customers
do not. For example, a purchaser may lack standing to bring an attempted monopolization claim,
because “supracompetitive pricing does not result from an attempt to monopolize when the
monopolization is not achieved.” In re Air Passenger Computer Reservation Sys., 727 F. Supp.
564, 569 (C.D. Cal. 1989) (noting that “the predatory conduct which supports a claim for either
monopolization or attempted monopolization harms competitors, but consumers are harmed by
the supracompetitive rates charged by a monopolist.”). But see Strong v. BellSouth Telecomms.,
Inc., Civ. A. No. 93-0999, 1994 U.S. Dist. LEXIS 21450, at *12 (W.D. La. Jan. 21, 1994) (*We
decline at this time to hold that the plaintiffs lack standing to continue forward with their
attempted monopolization claim. Recent case law indicates that consumers may have
standing.”). Similarly, a purchaser may lack standing to bring a Walker Process claim™! for
fraudulent procurement of a patent, but can bring antitrust claims on other grounds. See In re
" Remeron Antitrust Litig., 335 F. Supp. 2d 522, 529 & n.6 (D.N.J. 2004) (“Plaintiffs, as direct
purchasers, neither produced mirtazapine nor would have done so; moreover, Plaintiffs were not
party to the initial patent infringement suits. Plaintiffs may not now claim standing to bring a
Walker Process claim by donning the cloak of a Clayton Act monopolization claim.”).

A related issue arises in cases alleging that a monopolist excluded competition through -
the use of rebates or other financial inducements, see supra § II1.C, because defendants in such -
cases may argue that the purchasers benefited from the allegedly anticompetitive conduct. Yet
the court in Meijer, Inc. v. 3M, Civ. A. No. 04-5871, 2005 U.S. Dist. LEXIS 13995 (E.D. Pa.
July 13, 2005),2 rejected such an argument: :

Here, 3M argues that the Complaint fails to state a valid claim for
antitrust injury because, although the Complaint alleges rebate
programs and exclusive dealing arrangements with retailers, “it
does not necessarily follow . . . that Meijer or the class it seeks to
represent suffered any injury at all because such retailers benefitted
directly and significantly from those rebates.” The Complaint
alleges as follows: :

As found in LePage’s or otherwise, 3M’s unlawful
maintenance of its tape monopoly has suppressed
competition and has maintained tape prices paid by
direct purchasers to 3M above competitive levels,
even after any 3M rebates attributable to tape
purchases. . . . 3M has used its unlawful monopoly
power described herein to harm [Meijer] and other
Class members in their business or property by

(]
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increasing, maintaining, or stabilizing the prices
they paid for invisible and transparent tape above
competitive levels.

Moreover, the Complaint alleges that 3M “intended to use, did use,
and continues to use” its “anitcompetitive and monopolistic
practices in the conduct of trade or commerce.” The Court has
previously held that these allegations, "if proven, could establish
that, were it not for [3M’s] anti-competitive conduct, [Meijer]
would have paid less for transparent tape than. it actually paid
during the damages period, even when any bundled rebates or
other discounts are taken into account.” The Court, therefore,
concludes that Meijer has properly alleged injury of the type the
antitrust laws were designed to prevent. Accordlngly, 3M's Motion
is denied in this respect.

Id. at *20-*21 (quoting Bradburn Parent/Teacher Store, Inc. v. 3M, Civ. A. No. 02-7676, 2003
U.S. Dist. LEXIS 13273, at *4 (E.D. Pa. July 24, 2003); other citations and footnote omitted).

Injury from Monopolization and the Statute of Limitations

Absent tolling, the statute of limitations for antitrust actions is four years. See 15 U.S.C.
§ 15(b). The statute begins to run when the defendant commits an act that injures the plaintiff.
Critically, when the plaintiff is a customer (as opposed to a competitor) of the defendant, the
anticompetitive conduct does not ‘injure the plaintiff unless and until it pays a resulting
overcharge. For this reason, the law is clear that the statute begins to run as to an overcharge
claim only upon payment of the overcharge. All overcharges paid within the limitations period,
therefore, may be recovered.

So long as damages are sought only for purchases made during the limitations period, it
does not matter that the defendant’s anticompetitive conduct may have occurred in the pre
limitations period. Thus, several courts have held that purchasers can recover damages for the
four years preceding the filing of a complaint (or longer, if tolling applies), even if the
anticompetitive conduct occurred earlier. See Molecular Diagnostics Labs. v. Hoffman-La
Roche Inc., Civil A. No. 04-01649, 2005 U.S. Dist. LEXIS 30142, at *26-*27 (D.D.C. Dec. 1,
2005); Meijer, Inc. v. 3M, Civ. A. No. 04-5871, 2005 U.S. Dist. LEXIS 13995, at *17 (E.D. Pa.
July 13, 2005); In re K-Dur Antitrust Litig., 338 F. Supp. 2d 517, 551 (D.N.J. 2004); In re
Buspirone Patent Litig., 185 F. Supp. 2d 363, 378 (S.D.N.Y. 2002).

“Generally, a cause of action accrues and the statute [of limitations] begins to run when a
defendant commits an act that injures a plaintiff’s business.” Zenith Radio Corp. v. Hazeltine
Research, Inc., 401 U.S. 321, 338 (1971); see also 15 U.S.C. § 15(a). A customer is not injured
by a monopolist unless and until the customer makes a purchase at a supracompetitive price. See
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Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 295 (2d Cir. 1979) (“[T]he purchaser’s
claim cannot accrue until it actually pays the overcharge. . . . [I]f the monopolist never
consummates its scheme by taking this final step, the purchaser has no cause of action.”). Thus,
“[wlhen a § 2 action is filed in a timely fashion, the customer will be able to collect damages for
the four years prior to filing and will be able to rely on pre-limitation conduct in order to

establish the exclusionary practices portion of a monopolization claim.” 2 Philip A. Areeda &
Herbert Hovenkamp, Antitrust Law § 320c4 (2d ed. 2000).

When the plaintiff is a purchaser that was injured by paying supracompetitive prices as a
result of unlawful monopolization, damages from future overcharges are always speculative:

Plainly, at the time a monopolist commits anticompetitive conduct
it is entirely speculative how much damage that action will cause
its purchasers in the future. Indeed, some of the buyers who will
later feel the brunt of the violation may not even be in existence at
the time. Not until the monopolist actually sets an inflated price
and its customers determine the amount of their purchases can a -
reasonable estimate be made. The purchaser’s cause of action,
therefore, accrues only on the date damages are “suffered.”

Berkey Photo, 603 F.2d at 295-96 (citations omitted). As the Second Circuit has explalned
cases brought by purchasers are different from cases brought by competitors:

Although the business of a monopolist’s rival may be injured at the
time the anticompetitive conduct occurs, a purchaser by contrast,
is not harmed until the monopohst actually exercises its illicit
power to extract an excessive price. . . . So long as a monopolist
continues to use the power it has gamed illicitly to overcharge its
customers, it has no claim on the repose that a statute of limitations
is intended to provide.

Id. at 295,

The point is illustrated by Buspirone, in which both competitors and customers sued for -
damages resulting from the defendants’ antitrust violations. See 185 F. Supp. 2d at 365-66. One
damages claim, asserted by both types of plaintiffs, was based on an anticompetitive settlement
entered into by the defendants in December 1994, over four years before the Buspirone case
began See id. at 366, 379-80. The court ruled that while “the claims by the generic competitors
arising out of the Schein Settlement activities are barred by the four year statute of limitations;”
the claims of “the purchaser plaintiffs . . . survive this motion to dismiss to the extent that the
claims are based on allegations of injury ar1smg from purchases of Buspar® at allegedly inflated
prices beginning four years prior to the filings of their respective Complaints.” Id. at 380
‘(emphases added)
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‘Measuring the Impact of Unlawful Monopolization

The impact of unlawful monopolization can be measured through expert analysis. For
example, in the Platinol case, one of the drug patent cases discussed above, an economist
described a methodology for computing aggregate overcharges to the plaintiff class:

In order to compute aggregate overcharges to the Class, I have
developed a model based upon (a) my work in this and analogous -
cases, (b) my review of economic literature discussing the effects
of generic competition (and, in some cases, efforts to delay it), and
(c) features specific to the history of the distribution of Cisplatin
itself. My model sets forth a “but-for” world of Cisplatin purchase
volumes and prices that could reasonably have been expected for
the Class but for (ie, in the absence of) the alleged
anticompetitive behavior. This but-for experience is based upon a
combination of (a) the actual prices and purchase quantities for
Platinol® and generic Cisplatin that occurred once generics began.
being marketed in November 1999, drawn from actual sales data
available to me both through internal company data and through
commercially available data from a nationally recognized data

~ collection service known as IMS; and (b) the experience of other
pharmaceutical markets following episodes ot}_%eneric entry
analogous to that which would have occurred here, i

Similarly, in the Microsoft case, economic analysis was used to calculate the 55.1 percent
overcharge to purchasers of Microsoft operating system software licenses.2Z

Another way to look at the extent of impact in these cases is to examine recent verdicts
" and settlements obtained against monopolists. For example, LePage’s obtained a $22.8 million
verdict against 3M in 2000, which was trebled to $68.5 million, and Conwood obtained a $350
million verdict against U.S. Tobacco in 2002, which was trebled to $1.05 billion. The following
chart lists some recent settlements between monopolists and their customers:

In re Microsoft Antitrust Litig. (2003) ~ $10.5 million28!
In re Buspirone Antitrust Litig. (2003) $90 million
Oncology & Radiation Assocs., P.A. v. $65.8 million
Bristol Myers Squibb Co. (2003) -

In re Relafen® Antitrust Litig. (2004) $175 million

North Shore Hematology-Oncology Assocs., $50 million
. P.C. v. Bristol Myers Squibb Co. (2004)

]
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In re Remeron Direct Purchaser Antitrust $75 million
Litig. (2005) :

Meijer, Inc. v. 3M (2006) $27.8 million
Conclusion
Again, we greatly appreciate the opportunity to participate in this process and look
forward to a continuation of our ongoing dialogue related to any or all of the issues discussed
herein. ’

Very truly yours,

A Cohen, Milstein, Hausféld & Toll, P.L.L.C.

Michael D. Hausfeld ~
Brent W. Landau :
Andrew B. Bullion

MDH:bs

Attachments

= These three documents were provided to the court and discussed at a hearing on
class certification in In re Microsofft Antitrust Litig., MDL No. 1332 (D. Md. Oct. 17, 2003), at
which CMHT represented the proposed class. An excerpt of the relevant transcript pages and the
slides used during the hearing are attached hereto as Exhibit A. '

a 15U8.C.§2.

bl To bring a private cause of action, a plaintiff will also need to satisfy the
antitrust standing requirements, i.e., antitrust injury. See generally Associated Gen. Contractors
of California, Inc. v. California State Council of Carpenters, 459 U.S. 519, 535-536 (1983).

o In some circumstances, monopoly power can be demonstrated by direct

evidence, rather than by defining a relevant market and assessing whether a firm has a dominant
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share of that market. The pertinent inquiry for demonstrating monopoly power with direct
evidence is whether a defendant’s conduct has permitted it to profitably raise or maintain prices
above competitive levels. See, e.g., United States v. Microsoft Corp., 253 F.3d 34, 51 (D.C. Cir.
2001) ("Where evidence indicates that a firm has in fact profitably [raised prices substantially
above the competitive level], the existence of monopoly power is clear."); Re/Max Int’l, Inc. v.
Realty One, Inc., 173 F.3d 995, 1016 (6th Cir. 1999) (stating plaintiff can prove monopoly power
by proving "actual control over prices or actual exclusion of competitors").

Bl United States v. E.I. DuPont de Nemours & Co., 351 U.S. 377, 391 (1956).

1 Standard Oil Co. v. United States, 221 U.S. 1, 61 (1911); T. Harris Young &
Assoc., Inc. v Marquette Elec., 931 F.2d 816 (11th Cir. 1991); Am‘ztrust Law Handbook, 2005 ‘§
3.4.

m However, the continued status of considering “submarkets” is unclear. In the
Supreme Court’s decision in Eastman Kodak Co., 504 U.S. 451, the Court omitted any reference
“to “submarkets.” However, lower court decisions still recognize the concept of submarkets. See
e.g., Olin Corp. v. Federal Trade Comm’n, 986 F.2d 1295, 1299 (9th Cir. 1993) (“[W]ithin one
market there may exist additional submarkets relevant for antitrust purposes... Because every
market encompasses less than all products is, in a sense, a submarket, these factors are relevant
even in determining the primary market to be analyzed for antitrust purposes.”) (citations
omitted).

L See also Fed. Trade Comm’n v. Procter & Gamble Co., 386 U.S. 568 (1967);
United States v. Pabst Brewing Co., 384 U.S. 546 (1966).

Eastman Kodak Co. v. Image Technical Servs., Inc. 504 U.S. 451, 481 (1992).
United States v. Microsoft Corp., 253 F.3d 34, 53 to 54 (D.C. Cir. 2001).
Re/Max Int'l, 173 F.3d at 1009.

See United States v. Grinnell Corp. 384 U.S. 563, 570-71 (1966).

Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585., 599 (1985).
Id. at 605. |
Id. at 607-611.

6 Id. at 602 (quoting United States v. Aluminum Co. of Am., 148 F.2d 416, 432 (2d
Cir. 1945)). In contrast, if a plaintiff brings a claim of attempted monopolization, intent is
required. Specifically, the offense of attempted monopolization includes four elements: 1)
product and geographic dimensions of the relevant market that the defendant has sought to
monopolize, 2) must be demonstrated that the defendant has engaged in anticompetitive conduct,
as-opposed to lawful competition, 3) plaintiff must prove that defendant specifically intended to
acquire monopoly power within the market, and four, the defendant’s actions must have reached
a state such that there is a dangerous probability that an actual monopoly position will ultimately
be achieved. See Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993). '

EEEEEEEE




Legal Policy Section
Donald S. Clark

November 29, 2006
Page 19
un Eastman Kodak Co., 504 U.S. 451.
181 Id. at 483.
Wl Trinko, 540 U.S. at 416.
ey Trinko, 540 U.S. at 409-11.
[ Id. at 409.
122 Id. at 399.
1z Id. at 409.
R Id. at 399.
251

European Commission, DG Competition, DG Competition discussion paper on
the application of Article 82 of the Treaty to exclus1onary abuses, Dec. 2005, at 42 n.91.

126l Id. 9 199 (citing Commission decision in Case No. COMP/37.792 Microsoft of
© 24.3.2004); see also ECTA comments on DC COMP Discussion Paper on the application of
Article 82 of the Treaty to exclusionary abuses, § 3.1 (“‘ECTA welcomes the recognition at para.
199 that in cases where there are significant scale economies, learning curve, network effects or
entry barriers in the tied market (a situation very familiar to the ECTA members), the foreclosure
effects of tying and bundling are likely to be strongest. This is very relevant in
telecommunications market where often the dominant player did not acquire scale economies
etc. due to the superiority of its products, or because it engineered a technological breakthrough,
but because it obtained a network on privatization and where the level of product dlfferentlatlon
in the tied market [para. 200] is often minimal.”).

- CMHT has successfully litigated a number of cases agalnst drug manufacturers

on this theory, including cases involving the drugs Buspar (In Re Buspirone Antitrust Litigation,

“MDL No. 1413 (S.D.N.Y)), Platinol (North Shore Hematology-Oncology Assoc. P.C. v. Bristol-
" Meyers Squibb Co., Case No. 04-CV-00238 (D.D.C.)), Remeron (In Re. Remeron Direct
Purchaser Antitrust Litig., MDL No. 03-CV-0085(FSH) (D.N.J)), and Taxol (Oncology &
Radiation Assoc., P.A v. Bristol-Meyers Squbb Co., Case No. 01-CV-02313 (D.D.C)), and is
actively litigating several others, including cases involving the drugs DDAVP (In Re DDAVP
Direct Purchaser Antitrust Litig., Case No. 05 Civ. 2237 (CLB) (S.D.N.Y)), TriCor (Meijer, Inc.
v. Abbot Labs., Civ. Action No. 05-cv-358 (D. Del.)), and Wellbutrin (Jn Re Wellburtrin SR
Antitrust Litig., 04-Civ-5525(BWK) (E.D.Pa.)).

1281 CMHT also is litigating cases involving fraudulently-obtained patents that
involve products other than pharmaceutical drugs. For example, CMHT is litigating a case
against Hoffman-La Roche, Inc. and its long-time business partner, Applera Corp., alleging that -
those parties used a fraudulently obtained patent to corner the market for a crucial enzyme used
in DNA research and medical diagnostics. (Molecular Diagnostic Laboratories v. Hoffiman-La
Roche , Inc., Case No. 04-CV-01649 (HHK) (D.D.C.)).

10
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2 CMHT served as co-chair of the Lead Counsel Committee in private antitrust
litigation against Microsoft. (In Re Microsoft Corp. Antitrust Litig., MDL No. 1332 (D. Md.)).

o CMHT represents direct purchasers in related litigation against 3M. (Meijer,
Inc. v. 3M, Civ. A. No. 04-5871 (E.D.Pa.)).

bn CMHT is litigating cases against dominant manufacturers of several medical
devices, . including various endomechanical products used in minimally-invasive surgery
(Niagara Falls Mem’l Med. Center v. Johnson & Johnson, Case No. CV05-8900-PA (CWx)
(C.D. Cal)) and products used in pulse oximetry (4dpplied Orthopedic Appliances, Inc v. Tyco
Health Care Group L.P., Master File No. CV-05-6419 MRP (C.D. Cal.)). Indeed, it appears that
these practices are becoming more common, particularly in the medical device industry, and run
‘the gamut from cases such as A4llied, in which there is only one dominant supplier of the product,
to cases such as Niagara Falls, in which there may be more than one large supplier but in which
the dominant player utilizes many of the same tactics.

2 CMHT represented direct purchasers in related litigation against USTC. (Inre
Smokeless Tobacco Antitrust Litig., Case No. 00-cv-01454 (D.D.C)).

e See Walker Process Equip., Inc. v. Food Mach. & Chem. Corp., 382 U.S. 172 .
(1965).

141 CMHT represented the plaintiffs in Meijer.

B There is nothing extraordinary "about an antitrust plaintiff relying on pre-
limitations period conduct. Indeed, courts have allowed suits based on conduct that occurred
long before the litigation was commenced. See, e.g., Hanover Shoe, Inc. v. United Shoe Mach.
Corp., 392 U.S. 481, 502 n.15 (1968) (challenged policy began in 1912, but litigation was
commenced in 1955; the Court held that “[a]lthough Hanover could have sued in 1912 for the
injury then being inflicted, it was equally entitled to sue in 1955”); Imperial Point Colonnades
Condo., Inc. v. Mangurian, 549 F.2d 1029, 1041 (5th Cir. 1977) (challenged agreement were
reached in 1969, but litigation was commenced in 1975; the court held that “[sJuch defendants
hardly are in a position to argue for the protection of the statute of limitations . . . when it is the
defendants’ own recent conduct that results in a finding of a newly accruing cause of action™).
As the Second Circuit observed, “[i]t may, of course, be difficult for a purchaser to demonstrate
that conduct occurring many years before the commencement of suit contributed to an .
overcharge that it paid within the limitations period. That, however, is no reason for denymg it
the opportunity to do so.” Berkey Photo, 603 F.2d at 298 (emphasis added).

1361 Decl. of Jeffrey J. Leitzinger, Ph.D., North Shore Hematology-Oncology
Associates, P.C. v. Bristol-Myers Squibb Co., Case No. 1:04-cv-00248-EGS (D.D.C.), filed Nov.
22,2004, § 15 (attached hereto as Exhibit B).

&1 See Pls.” Mem. of Law in Supp. of Their Mot. For Final Approval of Proposed
Settlement, Inre Microsoft Corp. Antitrust Litig., MDL Docket No. 1332 (D. Md.), filed Feb. 5,
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2004, at 1, 9 (attached hereto as Exhibit C) The class settled for an amount equal to the
overcharge calculated by the plaintiffs’ expert. See id.

18] This was the settlement in the federal multi-district litigation, which was for
100 percent of estimated damages. See supra note 37. Microsoft also settled with a number of
_ indirect purchaser plaintiffs in various state court actions, including for benefits worth
$1.1 billion dollars in California, $202 million in Florida, $174.5 million in Mlnnesota and
smaller amounts in other states.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
NORTHERN DIVISION

IN RE: MICROSOFT LITIGATION

MDL No. 1332
Friday, October 17, 2003
Baltimore, Maryland
(Class Certification Hearing)

Before: Honorable J. Frederick Motz, Judge

Appearances:

On Behalf of Direct Resellers:
Michael Hausfeld, Esquire

On Behalf of Defendant Microsoft:

David B. Tulchin, Esquire
Michael F. Brockmeyer, Esquire

(Please Note: Only those who verbally participated have
been listed.)

Reported by:

Mary M. Zajac, RPR

Room 3515, U.S. CourthouSe‘
101 West Lombard Street
Baltimore, Maryland 21201
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a strategic behavior to create, maintain, and exploit market
power.

That is significant, Your Homor, because we're not
looking at a company that just reacted to a thfeat of an’
individual potenﬁial competitive entrant, but to every potential
competitive entrant across the board Because, as a monopolist,.
that was thé position it had to maintain strategically. It had
to act across the board against all competitive potential
entrants in order to protect its operating system monopoly to
all direct purchasers from it of that operating system.

And then we just compiled a list of some of the
companies aéainst whom Microsoft hasltaken this strategic
anticompetitive behaviorr‘ And this chart, Your Honor, displays
the variety and the breadth of those compénies that were, we.
claim, and their experts view, as illustrétive of the operation
of that unlawful maintenance. Not only does it cover different
companies but it covers entire time périod so that this was not
merely focused on one particular year or one particular moment
in time.

Again, after.you eliminate those competitors and you
essentially cleared the market for yourself, what did Microsoft
perceive to be the advantage it obtainéd or maintained as a
result of that anticompetitivé behavior? This is Microsoft's
owﬁ description, its acknowledgment intermally of what it

realized as a direct result of foreclosing entry into the
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operating system by potential competitofs; They had a gold
mine. They knew they had a gold mine. And they knew that gold
mine would be affected by competition. |

In'fact, when they were faced with compefition from
Sun and others, they foresaw ;hat thei: gold mine would close
their monopoly and thus close their gold mine.

what's most important about this document in
particular, Your Honor, is the date, l990,}at a time whenv
Microsoft publicly claimed that it did not know it was a‘
moncpoly. In fact, even as early or late, depending upon how
you want to look at it, é»year or so ago, when I took Mr.
Ballmer'é deposition, I asked him, did Miérosoft have a monopoly
in 19907 ' And he said absoluﬁely not. That's not what the
company uhderstood in 1990.

What.kind éf monopoly did they have? What kind of
gold mine was this operating system? '

In a very candid exchange between Microsoft and Warren
Buffett, Mr. Buffett explained the simplicity of what ﬁill Gates
had done . with the operating system monopoly. .It was like
Microsoft was being paid for every gallon of watef starting in a
small stream but with added amounts received as tributaries
turning into the Amazon.

But then he waén't_saﬁisfied withvthat illustration.
He went on and said, you know, Alexander Bell should havé»

anticipated Bill Gates and let someone else put the phone
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infrastructure in while he collected by the minute andbdistance,
and even importance éf the call, if he could have figured a way
to monitor it, in perpetuity.

What did Microsoft want? What did it understand it
had? It understood that it had the ability, essentially, to
erect the.largest single monopoly'knoﬁn to the world. Not only
would companies in the United States be dependent on the
manufacture of its operating system, but literally globally they
wquld control the entire access to computer technology.

Microsoft said, it's not énough just to be the
dominant in the computer industry, not just the software
industry. When the world loocks to Microsoft for all its
solutions and then selec;s any hardware from the commodity
hardware market, then Microsoft understooa it would own the
world.

This goes, Your Honor, to the intent of the company in
terms of understanding its market powér and exercising that
market power. What did they do? What did they know they could
do? And what was the reaction of the market to what ‘they did?

There is almést a Jekyll and Hyde perception of
Microsoft. The good is that Microsoft is the innovator in
technology. The bad is that it got that way because it stole
other companies téchnologies;

We have a clip that displays that side of Microsoft;

that supports the findings of Judge Jackson, Judge Kotelly, and
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Microsoft Memorandum from Bill Gates to Steve Ballmer, et al. May 18, 1989
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Microsoft Email from nathanm to steveb June 30,
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1. -Background

1. 1-am an economist and President of Econ One, an economic
research and consulting firm with offices in Los Angeles, Sacramento, Houston
and the Washington D.C. area. '] have masters and doctoral degrees ih
~economics from UCLA and a bachelor's deg'ree in econorhics from Santa Clara
University. 'Wh,ile at UCLA, one of my areas of concentration was industrial
organization, which involves the study of competitive markets includiﬁg the
application of antitrust policy to the market systefn; During the past 24 years of
my professional career, industrial o»rgani'zation has remainéd the 'principal focus
of much of my work. In that regard, | have had extensive experience in
quantitative economic analysis.

2. | have worked on numerous projects relating to antitrust ecdnomicé
'and econorﬁié damages.. | have frequently assessed damages resulting from
anticompetitive conduct, and | have 'substéntial experience in the calculation of
damages in class-action liﬁgation. In addition, | have experience in designing
methods for allocating damages among class membefs in class-action cases.

3. | have testified as an expert economist in state and federal courts
and before a number of reguiatory’ commissions. A more detailed summary of
my training, past experience and prior.testir'nony is shown in Exhibit 1.

4. | am generally familiar with the economic literature regarding
prescription drugs and the impact of the entry of generic drugs into
pharmaceutical markets. The methodologies described in that literature for
performing quantitative analysis of the effects of generic entry are generally
similar to technigues | have used throughout my career to make assessments of

economic impact and damages in other industries and markets.
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5. In that regard, | have studied data reflecting the effects of gleneric. :
entry and served as the damages expert in six recent ant.itrus.t cases that involve
allegatibns of overcharges to direct purchasers of a brand name drug because of
blocked or delayed generic entry. These antitrust cases are: (1) In re: Cardizem
CD Antitrust Litigation, MDL No. 1278;(E.D. Mich) (direct purchaser class 'claims
settled for $110 million); (2) In re: Buspirone Patent and Antitrust Litigation, MDL
" No. 1413 (S.D.N.Y) (direct purchaser class claims settled for $220 mimdh); (3) In
re: | Relafen Antitrust Litigation, No. 01-CV-12239 WGY (D. Mass.) (direct
purchaser class claims settied for $175 million); (4) In re: Terazosin
' Hydrochloride Antitrust Litigation, MDL No. 1'317’ (S.D. Fla) (litigation ongoing);
(8) In re: Ciprof/oxa'cin Hydrochloridé Antitrust Litigation, MDL No. 001383 (E.D. .

New York) (litigation ongoing) and (6) /In re. Remeron Direct Pufchas_er Antitrust
Litigation, No. 03-CV-0085 (D. N.J.) (litigation ongoing).

6. In the Cardizem case, | prepared an analysis of aggregate, class-
wide damages incurfed by aclass of direct purchasers for purposes of mediation
“and settlement. The direct purchasef class case settled for $110 million. | also

prepared an analysis for purposés of allocation of the seﬂlehent proceeds
among class members. _ -

| 7. | performed a similar role in the Buspirone case. On Apﬁl 11, 2003,
the court approved a settlement of $220 mill_ion for the direct purchaser clavss.. l
prepared a report analyzing aggregate damages to the direct purchaser class
and proposéd a damages allocation approach, which was submitted to the court
in support of approval of the class settiement aﬁd allocation plan. It is my
understanding that the court approved the settlement and my p'rOposed allocation
approach as fair and reasonable. | subsequently undertook the data analysis
and calculations that formed the basis of the aliocation. of the net settlement

funds to the members of the class.
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" 8. In the Relafen case, | submitied three expert reports on class-wide
damages and cher issues on behalf of a class of direct purchasers of the brand
name drug Relafen, alleging impact and damages due to delayed generic entry.
The direct purchaser class case seftled for $175 million. | also prepared an
. analysis for purposes of allocation of the ‘settlement pfoceeds among class

members. : .

9. 1 submitted four ekpeft reports on class-wide damages and‘ other
economic issues in the Terazosin case on beha\f of a class of direct p_(nrchasers
of the brand naf_ne drug Hytrin, simila'rly alleging impact and démages due to

“ delayed generic entry. In the Ciprofloxacin case, | have submitted two expert
reports on behalf of a class of _direct purchasers of the brand name drug Cipro,
making similar allegations relating to antitrust impact énd damage flowing frofn

.delayed corﬁbetitor eritry. in the Remeron case, | have submitted two expert
reports on class-wide damages and .othe'r economic issues on behalf of a class
of direct purchasers of the' brand name drug Remeron, also making allegations of
impact and damages due to delayed generic entry. |

10. In the course of my work in these prior cases, | developed and
refined a model for calculating damages for classes of direct purchasers of brand
name pharmaceuticals alleging anﬁtrust' injury in the form of. overcharges
resulting from an alleged delay in competition from equivalent generics. Having
now analyzed the circumstances of this case, | have concluded that the same
basic methodology that | used in thé Cardizem, Buspirone, Relafen, Terazosin,
Ciprofioxacin and Remeron cases to calculate damages can be appropriately
applied here. In the body of this declaration below, | provide a brief description of -
the damages methodology that | employed, and the conclusions | have reached.

11. | have also been asked to propose a procedure for the allocation of

the Settlement Fund, net of attorneys’ fees and expenses (“Net Settlement

3
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| Fdnd"), ambng Class members. In this regard, | have beenl asked to. consider
the differences in the amount of damages that may have been sustained by
iﬁdividual Class members as well és issues associated with th_e implementation
‘and management of the allocation approach. 'In the second part of this

Declaration, | recommend an allocation procedure.

L. Aggregate Damages Methodology

12. The Class in this cése .compris_es direct purchasérs af the‘
prescription drug Cisplatin in its branded form,. Platinol® . and Platinol®—AQ
(referred collective'ly herein as Platinol®), fro.m defend_anf Bristol-Myers Squibb
Company (“BMS”) or its.whoily-OWned s{ubsid.iary Oncology Therapeutic Network,.
Ine. (*OTN"), during the period ._June 19, 1999 throdgh September 8, 2004.".
Exclﬁded from the Class are gbvernﬁen&a| entities, and cerfain entities that have
opted-out of the Class. | |

13.  Plaintiffs allege that BMS engaged in an "anticoknpeﬁtive schen;ne td
pre\)ent any géneric pharmaceutical manufacturer from successfully entering the
market for C‘ispla’(in”2 in order to, “illegally maintain its monopoly in the United

States market for its cancer drug sold under the name Platinol® and

Platinol®AQ.™ Plaintiff alleges that BMS did so when it among other things,

' Order Conditionally Certifying Settlement Class, Preliminarily Approving . Proposed
Settlement, and Authorizing Notice to Be Sent to the Class, North Shore Hematology-
Oncology Associates, P.C., v. Bristol-Myers Squibb Co., §3.

2 Class Action Complaint, North Shore Hematology-Oncology Associates, P.C., v. Bristoi-
Myers Squibb Co., 1] 56:

® Ibid, 1.



mailto:~latinol@~~."~
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| “fraudulently obtained the ‘925 patent to be listed in the .Oirange BoOK”‘f and
prosecuted “baseless, sham patent Iitigation against their prospective generic
competitors."5
14.  Plaintiff further clain‘ﬂs‘ that, but for BMS’s alleged conduct, génefic
competitors such as APP, Sicor, Baxter,v and Bedfo'rdl would have launched their
'g'ener,ic versions of Platinol® se\}erallb monihs earlier than they actually did.
Assuming that, as alleged in t'he. Complaint, Defendant had engaged in
anticompetitive behavior that delayed entry of generic versions of Cisplatin, Class
members incurred ovércharges (i.e., p'rice paid for direct .puréhases of Cisplatiﬁ
that were greater than they otherwise waould have been).
15.. In order to compute aggregate overcharges to the Class, | havé
: developed a model based upon (a) my work in this and analogous cases, (b) my
re'viéw of economic literature discussiné the effects _of generic competition (and,
in some caseé, efforts to delay it), and (c) features Vsp'eciﬁc to thé history of the
distribution of .Cisplatin itself. My modelbsets forth a “but-for” world of Cisplatin
purchase volumes and prices that could reasonably have been expected for t‘he'
Class. but for (i.e., in the absence of) the allegedv anticompetitive behavior. This
but-for experience is based ubon a combination of (a) the actual pricés and
purchase quantities for Platinql® and generic Cisplatin that . occurred 6ﬁce

generics began being ma‘rketed in November 1999, drawn from actual sales data

4 Ibid, 1 56.
S Ibid, 7 80.
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available to me both fhrough internal company data® and through commercially
available data from a nationaily recognized data collection service known és IMS;
and (b) the expeﬁence of other pharmaceutical markets following episodes of
generic entry analogous to that Which woulid have occurred here. |

16. In summary, | first break the damages period into separate sub-
periods to reflect changes in the éompetitive landscape that occur over time. |
then calculate average per unit overcharges for direct Cisplatin purChases by the
Class as the difference between the actual-average prices paid by the Class
during a given sub-period, and the average prices that would have been paid ih
the but-for world during that same sub-period. | then muitiply these per-unit
overcha.rg.es by the‘ Class’s purchase gquantities that suffered an overcharge
during the same sub-period to obfain aggregate overcharges fbr each sub-
period. By summing these sub-period totals over the entire damages period, |
compute the aggregate Class overcharge.

17.  Generic competition ‘would have reduced costs for purchasers of
Cisplatin (both as branded Pla‘lfinr.)l® and in its generic form) in three well-
recognized ways. First, a new generic entrant typically enters the market at
prices below those being charged for the brand product--usually' at a price that is

(at least initially) set explicitly as a percentage discount off of the price of the

% | have used detailed transactional sales data, provided to me by Class counsel from BMS
(inclusive of OTN), APP, Sicor, Abbott (during the period it marketed Sicor's Cisplatin), Baxter
and Bedford. '
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~ brand-name drug. As a result of this price advantage-—and "varicus ‘institutional '
‘and market factors that promote subétitution fowards {ower-priced generics—-new
generic entfants typically bapture substantial sales from the brand .witlhin a few
months. |

18.  Second, additional (second-stagé) ge’ne}ric entrants--whose ability to |
N enter, | undersiand, is sometimes Iegally bfocked unti{.six months afterl the first
‘generic applicant receives final abprbval from the FDA--generate additional price
- competition among generics, leading to further generic price reductions and to
additional losses in market share for the brand product.

19. Third, in response to generic price competition and the loss of
market share, both as a result of initial generic entry a.nd second-stage entry, th.e
~ brand manufacturer sometimes elects to reduce its price, often to selected
t:’usfomers in the form of increased diséounts off of [ist prices.

20. Damages incurred by Class members stem from three forms of
overcharge,' which flow from and torrelate to the three effects described above.
First, the anticompetitive delay in géneric entry delayed the shift of purchaseé
.away“from. Platinol® to less e'xpensive, but thérapeutically equiyalent, generic
Cisplatin alternatives. | refe'r to damages arising. from this delay as .Brand-
Generic or “BG” overcharges.

21. Second, the delay in initial generic entry necessarily delayed the

whole competitive process unleashed by generic enfry. This competitive process
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can take years to proauce its full benefits for purchasers.7 As a result, after the -
date at which initial generic entry actually occurred, Class members paid ﬁore
for the generic 'prod‘ucts that they actually bought than they would have paid had
initial generic entry commenced éarlier. | call these damages Gen.eric-Generic or
“GG" overcharges. -

.22. Third, and finally, the 'anticompetitive delay in generic competition .
can result in overcharges associated with PlAa'.tincal® purchases thaf would have
‘continued even after the generic bééame available. Due to the delayed generic
competition, these purchases lost the added discounts on the brand that often
accompany generic competition. | call these damages Brand-Brand or “BB"

overcharges.

il Assumptions Employed in Analyzing Aggregate Class Damages

A. Competitive Entry

23. According to the Compla‘int, BMS engaged in an “anticompetitive
scheme to prevent any generic pharmaceutical manufacturer from successfully
eniering the ma‘rket for Cisplatin™ in order to “illegally maintaih its monopoly in
the United States market for its cancer drug sold under the name Platinol® and

Platinol®AQ.”  Plaintiffs allege that BMS did- so when it, among other things, |

71 discuss some of the reasons for the jfength of this adjustment process below.
8 Complaint, { 56. : :
® thid, 9 1.
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' ,' “;fraudulehtly obtained the '925 patent to be listed in the'Qrange Book”f" and -
.p'rosecut'ed “baseless, sham patent' litigation against their prospective generic
'competitors..“” |

24.  Plaintiffs further "Eléim that, but for BMS's ' alleged conduct,
competitors would have launched théir genéric 'versions of Platinol® closer to
' their respective tentative approvalvb dateé from thé u.sS. Food aﬁd Drug
- Administration ("FDA") than they aétually did. For my work in this 'case. | had
_been asked to assume that generic Cisplatin would haveb begun to be sold
starting July 1, 1998. | was also aéked to assume that damages would only
begin to éccrue to the Class on July 1, 1999 due to what | understand to be
restrictions .imposed by the ap;;licabl'e statute of lim_itations. In actuality, AP.P
launched generic Cisplatin in November 1999, followedv by Sicor (marketed

through Abbott until January 2003) ahd Baxter in June 2000, and by Bedford in

January 2001.
B. Assumptions Regarding the Length of the Damages Period

25, The competitive process unleashed by generic entry can take years
to produce its full benefits for purchasers. Customers’ replacement of branded
products with generic versions of the same product tends to increase over time.

As the amount of substitution increases, the competitive pressure on prices (bdth

Y% Jbid, § 56.
™ Ibid,  80.
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for the branded vers.ion and its generic counterparts) also increases, and vice
versa. |
26. According to studies of other prescription pharmaceuticals that havé
faced generjc competition,™ prfces and quahtities of both the 'brand and the
generic versions of the drug continue to adjust to the presence of ggneric
combetition for some years’ aftér initial generic entry. Based upon my.
examination of changes in prices and voluméé following actqal geheric Cisplatin
| entry; the Cisplatin market achievéd a newcompétitive equilibrium four years
following initial generic entry.™
27.  Therefore, Cla.ss members were affeqted by the alleged delay in-
generic éntry bothv during the period of the delay itself and for four years
thereafter while the competitive adju:stment. process caughf up to Where it'wouk'i
have been had there been no delay. Until tﬁat “catch-up” point was reached, the |
average cost per unit of the drug molecule to direct puréhasers at any time in the
actual world was higher than it would have been at that same point in time in the
but-for world. Hence, the period | have used to éssess damages in this case
terminates at the end of October 2003, four years foliowing the date at which

generic entry finally occurred (Nbvember 1999).

2 See Grabowski, H. and J. M. Vernon, Longer Patents for increased Generic Competition in
the US, PharmacoEconomics, v. 10, suppl. 2, 1996, and Rozek, R. P., and R. Berkowitz, The
Costs to the U.S. Health Care System of Extending Marketing Exclusivity to Taxol, Journal of
Research in Pharmaceutical Economics, v. 9, no. 4, 1999, pp.21-40.

* An competitive adjustment process-of this length is consistent with my expenence involving
the same process in a number of other pharmaceutical markets.

10
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C. Prices and Volumes Following But-For Generic Ehtry

28. | used models fitted to the actuat éxperience in the Cisplatin market
following genéric entry in Novembef 41 999 to estimate prices and market shares
that would have oc.curred had the same pattern of generic entry begun earlier,
i.e., in July 1998, In effect, | simply wound the clock back sixteen mc;nths. In
that way, my analysis of the but-for world during this period directly reflecis the
real world experieﬁce of the same manufacturers, the same products and the

-samé customers that would havé'made up the market bﬁt-for the alleged

~ anticompetitive cbnduct. Again | note here that due to the stétute bf Iimitationé, 1
have beeh asked to assume that daméges do not begin accruing to the Class |
until July 1999. |

29. In projecting prices and volumes through the end of the damage'
period, | relied on trends in the Cisplatin .défa and on my experience with other
brand arugs facing generic competition. On thét basis, | have projected that the
market share of generics will grow to 95% of the Cisplatin molecule market™ by
the end of the damage period. .I ha\)e also concluded that generic prices will
continue declining as a result of ‘competition among generic sellers, eventually

leveling off at 55% of brand prices.™

" For purposes of this Declaration, the Cisplatin market includes branded Platinol and all of its
generic equivalents. : ‘

™ These figures are consistent with specifications | have made in analogous cases and are
based upon my reading of pertinent economic literature, discussions with Dr. Stephen
Schondelmeyer (a noted expert in pharmaceutical economics), and my examination of the
volume and pricing data in this and other cases.
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30.  When generic products became available, some (wholesaler) Class
members found that some of their former Platinol customers chose instead to
purchase the generic product directly from the manufacturér-—in effect, bypassing
them fn the chain of Idistribution;. This leads to an overall reduction in the share of
Cisplatin purchases attributable to Class members (‘Class market share”).
Following the first availability of g'eneriCFCis.platin in November 1999, total
monthly Class Cisplatin purchasés declined on average by 23%, presumably as
.the result of this generic bypass. In recoénitidn of the fact that earlier entry of
generic Cisplatin would have likely induced a similar change in total Class
purchase volume, | have explicily accounted for this generic bypass

phenomenon in my but-for volume specifications.

V. | The Mechanics of The Overdharge Calculation

31. | have divided the period after but-for generic entry into the following

five sixteen-month sub-periods:
a) From July 1998 through October 1999‘,16 inclusive;
b) From November 1999 through February 2001, inclusive.
¢) From March 2001 through June 2002, inclusive.
d) From July 2002 through October 2003, inclusive. .
e) From November 2003 through February 2005," inclusive.

'8 Although | have limited damages to begin accruing as of July 1999, data in the period July
1998 through June 1999 is used to estimate the initial price and substitution effects resulting
from but-for generic entry in July 1998.

12
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32. Conceptually, thé calculation of the BG overcharge is quite sirﬁplé.
The BG errcharge in each sub—perioﬁ is the b.difference between the average net
price™ actually paid for the branded product and the'average net price at which
competing generic alternatives would have béen available but-for the
anticompetitive conduct, multiplied by the quantity of brand purchases that Class
members would have replaced with competing .generic purchases |n the but-for
world (but did not because their availab'ﬂity was delayed).

33. Net prices actually paid each suﬁ—périod for Platinol® were readily
calculated from the data provided by BMS in this case. But-for prices for the
r;orhpeting generic alternatives ar_é derived in the manner and base‘d upon the
assumptions described above.” To get total BG overchafges to.the Class, |
simply sum alll of the total sub-period overcharges over the enﬁre damages
period. |

34. In the but-for wprld_, | calcﬁlate the quantity of additjonal branded
purchases that would have been shifted to the lower-priced, competing generic

alternatives as the lesser of:

' This last sub-period is used as a reference period reflecting equilibrium prices and volumes

after generic entry. | forecast these quantities in this sub-period based upon existing
manufacturer data. .

'8 Net prices include deductions to the gross price for any chargebacks and discounts received
by the Class. ' '

"9 See 4] 28. | use the price and substitution behavior following actual generic entry as a
reasonable basis for estimating behavior after but-for generic entry.

13
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‘a) The drop in buf-fof Platinol® purchases relative to aétual
'Platinlol® purchases during each sub-period (summed across
: .Clas.s members); or
b) The increase in -but-for generic purchases relative to ’actual
g'eneric purchases during each sub-period (summed across
Class members).”

35. This insures that the Class members’ BG overcharge volume is
fimited to just the amount of théir actual Platinol® purchases that Claéé meﬁbers
would have replaced.with generics had entry of:curred- at the but-for date.

36. In that way, this BG overcharge calculétion explicitly accounts fdr
generic bypaés. Under thié formu!ation, in order for Class membefs' decreases
in branded purchasés within ‘any sub-period to contribute to the aggregate BG .
bvercharge, those reduced ) branded purchases must | accompany a
corresponding increase in geheric purchases wifthin the samé sub-period.

»37. Calculation of the GG overcharge volumes beQins by déierrriining
how much generic Cisplatin Class members purchased directly‘ from genéric
manufacturers during each sub-periéd. The sub—period. GG overcharge is
computed by multiplying this volume by the difference between the net weighted-

average prices for generics in the actual ahd but-for worlds. Total GG

20 put-for volumes of brand and generic Cisplatin during this period are based on models fit to
actual purchase volumes, in which generic entry effects have been shifted back in time.
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overcharges are the"sum of each sub-period value over the entire damages
period.

38. | Calculation of the BB overcharge volumes begins by estimating hoW
much Platinol® Class members would have continued to purchaée directly from
BMS each éub-period. This ‘;s measured as thé minimum of the Cl.a;ss’ total
actuél and but—for.Platinol® pUrchése volumes in each sub-périod. Each sub-
period BB overcharge is computed by multiblying this volume by_the difference
" between the net weighted-averagé brices for Platin'olé in thé actual and-but-for
worlds. Total BB overCha-rges. are the sum of each sub-period .value over the
damages beriod. |

39 Nine?' out of a total of 1,524 .potelntial ‘Class members haye
requested quIusion from the Class.'. Collectively, they amount to 0.1% of totai
Class Platinol® purchéses. | refer to these ehtities as "opt-outs.” Transactions by
these opt-out entities were excluded .in defining Class unit volumes and net
prices.

40. My aggregate damages vanalysis produces $87.5 million in total
overcharges to the Cléss. 19% are BB overcharges. 40% oflthese overcharges

are BG overcharges. 41% are GG overcharges.

2! Fourteen entities submitted forms requesting exclusion from the Class. However, five of .
these entities did not even qualify for the Class.

15
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V. Allocation Plan -

30 ~The intent of the AIloc’ationl Plan is to awa‘rd distribution anﬁounts to
each Claimant in proportion to -thé overcharges that Claimant incurred. To
.accv:omplish. that goal, | would first divide the -available Net Settlemeﬁt Fund® into
.three settlement pools (using the péfcentages reported abové—-1 9%BB, 40%BG
and 41% GG—for that purpose) and then allocafe to each Claimant ‘an amount
reflecting its share of the overéhafées in that pool..

40. For instance, 19% of the available Net Settiement Fund would belong
to the BB pool. That pool represents overcharges associated with inflated prices
for. the Platino/® volumes that Claimants actually purchased. (ar_nd_ would have
purchased in the but-for woﬂd)._ In allocating the amountswfthin that pool, |
would use the direct PlatinoI® purchase volumes by each individual Claimant® as .
a percentage of the total Class~wide Platinol® purchases used to calculate BB
overcharges within each sub-period to derive a -BB~overchlar.ge share for tﬁat'
claimant.* |

41. Similarly, for the BG pool--representing 40% of the Net Settlemént

Funds--I would use each Claimant's BG overcharge percentage (calculatéd in an

2 The Net Settlement Fund refers to the $50 million dollar settlement in this case, plus
interest, less Court approved attorneys' fees, any named plaintiff incentive award, and
approved expenses. ‘ : -

° In order to perform these calculations, | propose using the available manufacturer
transaction data detailing purchases of Platinol® and AB-rated generic Cisplatin equivalents for
each individual Claimant during the pericds in question.
% In computing the overcharge share for all of the sub-periods combined, | would weight the
claimant's volume percentage in each sub-period according to the size of the per-unit BB
overcharge in that sub-period and then sum the weighted figures across all sub-periods. This
is described in greater detall in the attached Appendix. '
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analogous fashion to the BB overcharge percentage described in fn. .23 and in
the Appendix) to determine its share of the total pool amcunt. And, | would use
~ each Clainﬁant’s GG overcharge actual percentage to ellocate the GG damages
pool--representing 41% of the Net Settlement funds. Algebraically, ietting “NSF"'
stand fqr the total dollar vaiue of the Net Settlement Fund, overcharge damages, -

‘D,‘, aWarded to Claimant j would be calculated as:
Di= PP x(0.19) x NSF + PP x(0.40) X NSF + P7° x (0.41) X NSF
or I ‘ |
D; = PP X NSFss + Pf° X NSFag + P{° X NSFsg

PPE . PP® and P°® represent the percentage shares--as described above--that

determine the allocation in each pool.

42.  This method has the benefit of being an accurate mea.sure of each
Clairﬁant’s purchase volumesvand eoes not require additional data disclosure on
the parts of the Claimants. 1 und'erstand however, that the Plaintiff does propose
that Claimants be given the eptibn of providingitheir own deta; If they do, they
would need to provide their net purchases (and assignments.thereof),. eipréssed -
in the number of packages (i.e., vials), of Platinol® and AB-rated geheric Cispl(a'tin
equivalents. Claimants also would need to provide the National Drug Code

(NDC)® of the produc{ and the name of the entity from which it was purchased

% The National Drug Code is a number that uniquely identifies each product sold. It comprises
three segments: (1) the labeler code, assigned by the FDA and specifying the “firm that
manufactures, repacks or distributes a drug product;” (2) the product code, assigned by the firm, .
and specifying the active ingredient(s) as well as the specific strength, dosage form, and
formulation;” and (3) the package code, assigned by the firm and specifying the package size
(e.g., the number of capsules or tablets) and package type (e.g., bottle or drum of capsules, or
box of unit-dose-packaged capsules). See <http://www.fda.gov/cder/ndc/index.htm>.
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(i.e., manufacturer, wholesaler, repackager or reseller). ‘Should Claimants opt to
prdvide such data, it should be in electronic files either in Microsoft Excel® (xIs),
or comma-separated (csv) formats, with complete documentation regarding fields

in each file.

vi. Conclusion

43. As discussed above, my estimaté of total aggregate damages to the.
.'CIass is $87.5 million. Furthermore, | belie\'/e'that. the aliocation method | set
forth above_ provides a reasonable, fair, ahd efficient means for distributing the
Net Settlement Fund to the Claimants.

44, The foregoing is true and correct to the best of my knowledge and

ability.

Dated: November 22, 2004 -

- Jeffrey J\Leitzin,gﬁash.o.

18




Case 1:04-cv-00248-EGS  Document 28  Filed 11/22/2004 Page 20 of 37 |

. Appendix: Allocation Plan Formulae

1. -fhis appendix describes specifically how | wquld use the individual
Claimant purchase volume data to compute Claimant shares .in the BG, and GG
settlement pools. In order to c’alc:.ulate‘each Claimant’s shares in each of the BB,
BG and GG settlement pools, | woul.d first calculate total units (milligrams)?®®

- purchased by each Claimant over the following five éub-periods.

" Net Claimant Purchases (mg)
Sub-period . -
Brand ' Generic

(D) 7/987 —10/99 BP

(S1) 11/99 - 02/01 B G
(S2) 3/01-06/02 | . B% G2
(S3) 7/02-10/03 |  BS - G’
(S4) 11/03-2005 | - B Gs

2. The sub-period denoted “D” captureé the difference between the
actual and but-for entry dates of generic Cisplatin. With the introductiovn of
generics, more intense competition would have arisen, resulting not just in a

_ price difference between brand and generic, but in lower brahd prices as well.
During sub-period D, there are both Brand-Brand (BB) overcharge damages and
Substitution (BG) damages. The purchase volume information for each Claimant

in this sub-period (BP) contributes to both P and P°® measures.

% Cisplatin is manufactured in multidose vials of three different strengths of 10mg 50mg, and
100mg. In order to analyze the overcharge allocation of all Cisplatin transactions within a single
framework, | have standardized on the milligram unit. Units are net of returns.

7T Only purchase volumes after June 1999 are eligible for damages Pnor purchases in this
penod are only used for weighting purposes
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| 3. The second through fifth sub-periods '(denoted “S1”, “82", “S3" and |

“S4", respectively) capture differencesf in the actual and but-for worlds when
generics were available in both. As { described above, due to the nature of
competition, prices continue to fall for quite some time after generic entry. Even
. when generics became available, their price.s were inflated relative to what they
would havé been (at fhe same point in time) had generics entered the market
earlier. Because of these ongoihg price declines, there are damages arising
from generic purchases GG, as well as from .the BB, and BG soufces. The
purchase volume information in these .sub-periods_ for~eéch cléimant., namely
BY.G’, where S = S1, 82, S3, or S4, contributes to each of the source-of-
damage pool shares P%, ¢, and P®¢.

4. As can be seen from the table above, all five sub-periods (D, 81, Sé,
83, and S4j ére of the s‘ame 16-month duration. This allows me to calculate as-
is comparisons for each particular damage sub-period using the subsequent sub-
period as a but—fof reference. in this analysis | épportilon damages to sub-periods
D, 81, S2, and S3. Sub-period S4 serves only as a but-for reference for sub-
period S3. In the sub-periods S1, S2 and S3 where damages are caiculated,
purchase volumes (B°,G’) enter intp all of the share quantity BB, BG and GG
allocations, namely P2, P and PS¢, |

5. The following table summarizes the sub-periods in which the
different damage pools come into play. For each of these pools, Claimants’
observed purchase volumes are apportioned among the three damage types.
Once done, | then use a separate formula for each pool to calculate each
Claimant’s damage proportion. Each of these formulas is explained in turn

below.
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Sub-period ' O\}ercharge Type.

| D , BB BG
S1. BB BG .GG
S2 BB BG -GG
S3 BB | BG . GG

6. For each Claimant i, his share of the BG damages, P;”, would be

_ his share of the Class-wide sum:

T zimax (min (87 - B{",G!"), 0)
+a zmax (min (85~ 582G~ G, 0)

+a, T max (min (852- 87,65~ G?),0)

+ a; xmax (min (85°-B8*,GH*-GF),0)

_Heré and below, ¥, indicates a sﬁm' over all claimants. The first term in this
éxp'ression takes into account relative sizes of brand purchases (less generic
bypass) durihg the sub-period D. During this sub-period, total Class brand
purchases formed the basis of the aggregate substitution damage in the
aggregate model. This term measures but-for substitution units in sub-period D.
by comparing but-for generic purchases (G’') with the drop in brand purchases
(B,P-B,-S‘). The z, term accounts for the proportion of total purchase volumes in
sub-periad D that are eligiblé for damages (i.e., those beginning in July 1999).
Similar to the first term, the second term measures substitut‘ion.units in sub-
period S1, comparing the rise in generic purchases (G'2-G") to the drop.in
brand purchases (B,-S1- 5,.52). Finally, the third and fourth terms perfofm the same

comparisons for the da,mage sub-periods S2 and S3. Note that the combination
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of thé minimization and maximization functions uses all available informationi fco'
correct for generic bypass.

7. The terms a,,a,,and a, are scaling factors used to account for
differences in the avérage. per-unit overcharge associated with BG damages
during the different sub-periods within the overall damagé period. These scaling
factors are constant abross Claimants and across months in each sub-period. - In

| reality, the amount of overchafge varies both month-to-month andv across
. Claimants, depending upon monthly changesi in prices for Pjatindl and the
available generics. One could devise a complicated model that would track
monthly volumes and prices for each Claimant, in effect further adjusting the
volumetric weights to account for the size of the monthly overcharge in which the
Claimant's purchase activity occurred. However, this more complicated mddel
would greéﬂy increasé the data required of Claimants for the calculation, the
difficulty in communicating the natufe of the allocation to Claimants, and the time |
to collect and ahalyze this_ additional data. _ At the same time, baséd upon my
experience in working with this data, the added comblicatio_n would not materially
change the results. It should also be highlighted that the proposéd method,
which is based on .manufacturer transaction level data is an accurate
measurement of Claimant direct pu.vlrcha'sing behavior (direct purchasing being
the only type of purchasing that can be awarded damages) and requires no
additional data disclosure on the part of the Claimants. _

8. Accordingly, | have cémpuied the scaling factors using weighted-
average Class prices for brand and generic computed for the distinct sub-periods
described above. For example, percentages arising from BG damages during the
S1 sﬁb-period rely upon the weighted average Class prices of Platinol and
generic Cisplatin over that sub-period.

9. P will be calculated as Claimant i's share of the Class-wide sum:
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Sz min(g?, 85")+ by z min(g§", B2)+ bzg:min(sfz, BS)+ ba;min(sfa, B

This calculation ié similar to the first in tﬁat each term calculates BB damages in
a particular damage sub-period. The first term measures BB oVercharge volume
in sub-period D (again using the proportion z;, as in the calculation of BGv
damages), while the second term measures BB overcharge volume in sub-period
. 81, efte. Like the aggregate calculation, for each of these sub-periods | use thé
minimum of the actual and but-for brand volumes as BB overcharge units. The
 scaling factors b,b, and b; account for differences in the average BB per unit
overcharges between the four damage sub-periods.

10. Finally, pP® will be calculated as Clalmant i's share of the Class-

wide sum: _
TG+ o TGP+ cal6h

This equation again follows the logic of the first two, where each term calculates
the total volume for each damage sub-period. The terms ¢, and c, account for
differences in the average GG per unit overcharges between the four damage
sub-periods. | |

11.  Finally, putﬁng together each Claimant i's calculated values for P,
pEe, pfewith the appropriate damage pool | use the following formula to

calculate total damages, D,, to each Claimant:

Di=Pi® x NSFag+ PF° X NSF g+ P° X NSFss
12. The weighting factors described above are as follows:
a=1.62 a.=0.81 az= 042
b= 2.51 b= 1.10 bs= 0.25
=0.24 c,=0.07
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Econ One Research, Inc., President, July 1997 to date
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Innovation in Regulatlon Section Discussant, Center for Research in Regulated
Industries, 11" Annual Western Conference, July/September 1998.
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Direct and Cross Examination of Financial, Economic, and Daméqe Experts, The
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Price Premiums in Gas Purchase Contracts, International Association for Energy
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Resources Section, San Francisco, California, July 1992. :
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Market Definition_in Antitrust Cases: Some New Thinking. Oregon State Bar,
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“Antitrust Il — Future Direction for Antitrust in the Natural Gas Industry,” Natural
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“Information Externalities in Oil and Gas Leasing,” Contemporary Policy Issues,
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“Foreign Competition in Antitrust Law,” The Journal of Law & Economics, April

" 1988.
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(Affidavit and Verified Statement), Federal Energy Regulatory Commission,
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Rulemaking on the Commission’'s Own Motion to_Assess_and Revise the
Regulatory Structure Governing: California’s _Natural Gas_ Industry (Market
Conditions Report), Public Utilities Commission of the State of California, ‘
July 1998. ‘

In the Matter of the Application of Pacific Ehterorises, Enova Corporation, et al.
for Approval of a Plan_of Merger Application No. A. 96-10-038, Public Ulilities
Commission of the State of California, August/October 1997. :

In re: _Koch Gateway Pipeline Company; Docket No. RP_97-373-000, Federal
Energy Regulatory Commission, May/October 1997 and February 1998.

In the Matter of the Apphcatxon of Sadlerochit Pnpehne Companv for a Certificate -
of Public Convenience and Necessutv Docket No. P-96-4, Alaska Public Utilities
Commission, May 1996.

Public Funding of Electric industry Research, Development and Demonstration
(RD&D) Under Partial Derequlatlon California Energy Commission, January
1995,

NorAm Gas Transmission Company; Docket No. RP94-343-000, Federal Energy
Regulatory Commission, August 1994/June 1995. _

Natural Gas Vehicle Program; anestigation No. 919-10-029, .Californi'a Public
Utilities Commission, July 1994. o

Transcontinental Gas Pipe Line Corporation; Docket No. RP93-136-000
(Proposed Firm-to-the-Wellhead Rate Design), Federal Energy Regulatory
Commission, January 1994, .
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- In_re: Sierra_Pacific’'s Proposed Nomination_for_Service on Tuscarora Gas
Pipeline; Docket No. 93-2035, The Public Service Commission of Nevada,
July 1993. '

Employment. Gains_in Louisiana from Entergy-Gulf States Ultilities Merger,
- Louisiana Public Utilities Commission, December 1992. '

Employment Gains to the Beaumont .Area from Enterqv-Gu'If _States Utilitiés
Merger, Texas Public Utilities Commission, August 1992.

ATréhscontinental Gas Pipe Line Corporation; Docket No. RS 92-86-000 (Afﬁdavit
regarding Transco's Proposed IPS Service), Federal Energy Regulatory
Commission, June 1992, ‘ ' ‘ :

In Re: Pipeline Service Obligatiohs; Docket No. RM91-11-000; Revisions td
Reqgulations Governing Self-implementing Transportation Under Part 284 of the

Commission’s Regulations; Docket No. RM91-3-000; Revisions to the Purchased
Gas_Adiustment Requiations; Docket No. RM90-15- OOO Federal Energy

Regulatory Commission, May 1991,

In the Matter of Natural Gas Pipeline Company- of America; Docket No. CP89-
1281 (Gas Inventory Charge Proposal), Federal Energy Regulatory Commission,
January 1990.

-~ In_the Matter of United Gas Pipeline_Company, UniSouth, Cypress Pipeline
Company; Docket No. CP839-2114-000 (Proposed Certificate of Storage
Abandonment by United Gas Pipeline Company) Federal Energy Regulatory
Commlssmn December 1989. '

In the Matter of Tennessee Gas Pipeline Company; Docket No. CP89-470 '('Gas'
Inventory Charge Proposal), Federal Energy Regulatory Commission, July 1989.

In_the Matter of Take-Or-Pay Allocation Proposed by Mississippi River:
Transmission Corporation, Federal Energy Regulatory Commission, March 1988.

In the Matier of Natural Gas Pipeline Company of America: Docket No.RP87-
141-000 (Gas Inventory Charge Proposal), Federal Energy Regulatory
Commission, December 1987. , :

In the Matter of Application of Wisconsin Gas Company for Authority to Constfuct
New Pipeline Facilities; 6650-CG-104, Public Service Commission, State of
Wisconsin, August 1987,

vTrans-Alaska Pipeline_System: Docket Nos. OR 78-1-014 and OR 78-1-016
(Phase 1 Remand), Federal Energy Regulatory Commission, October 1983.
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Econ One Research, Inc.
Los Angeles, California

Docket or Deposition/ - . .
Proceeding Court/Commission/Agency File Trial/Hearing Date On Behalf Of
1. In Re: High Fructose Corn Syrup U.S. District Court, Central MDL No. 1087 Deposition February 1998 Plaintiff
’ Antitrust Litigation District of fflinois March 2001
2. Louie Alakayak, et al.. v. All Alaskan  Superior Court for the State of = 3AN-95-4676 Deposition ~ November 1998  Plaintiff
Seafaods, Inc., et al. Alaska, Third Judicial District Civil ' Trial March 2003
May 2003
3. Earl A. Anzai, Attorney General for U.S. District Court for the CV 98 04792 Deposition September 2000  Plaintiff
the State of Hawaii v. Chevron District of Hawaii October 2000.
Corporation, et al. December 2000
February 2001
March 2001
April 2001
4. American Central Eastern Gas U.S. District Court for the No. 2-98-CV- Deposition Qctaber 2000 Plaintiff
Company, Limited Partnership, et al.  Eastern District of Texas, 0239-DF Trial August 2001
vs. Union Pacific Resources Group,  Marshall Division - :
inc., et al.
5. Teco Pipeline Company, individually ~American Arbitration No. 70 Depaosition November 2000 Defendan_t
and on behalf of TransTexas Association, Houston, Texas 1980011896 January 2001

Pipeline Partnership vs. Valero
Energy Corporation, et al.
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Econ One Research, Inc.
Los Angeles, California

. - Docket or Deposition/ :
Proce_eding Court/Commission/Agency. - File Trial Date ' . On Behalf Of
6. Exxon Corporation, vs. Department  U.S. District Court, No. CV-99-2368 Deposition =~ November 2000 Defendant,
of Conservation and Naturat Montgomery County, Alabama, . Trial December 2000 Counter-Plaintiff
Resources, and Riley Boykin Smith, 15" Judicial District
etal.
7. in Re: Methionine Antitrust Litigation U.S. District Court, Northern - MDL No. 1311 Deposition November 2000 Defendant
District of California Hearing December 2000
8. American Garment Finishers U.S. District Court for the ' No. EP-99-CV- Deposition December 2000  Plaintiff
Corporation v. Levi Strauss & _ Western District of Texas, El 342-F Trial January 2001 :
Company Paso Division ' :
9. Edgardo Victa, et al. vs. Kaiser Superior Court of the State of No. 301998 Deposition April 2001 Defendant
Foundation Health Plan, Inc., et al. California, County of San ' ‘
' : Francisco
10.  State of Alabama, and the State of Circuit Court of Mobile County, CV-99-002526-  Deposition July 2001 ~ Plaintiff .
Alabama, Department of Alabama : RGK Trial December 2001
Conservation and Natural :
"~ Resources v. Hunt Petroleum
Corporation, formerly known as
Louisiana-Hunt Petroleum
Corparation
11.  Southern Union Company V. U.S. District Court, District of No. CIV-99- Depdsition August 2001 Defendant
Southwest Gas Corporation, Oneok, Arizona 1294-PHX-ROS
Inc,, et al. . :
12.  Synagro Technolodies, Inc. v. District Court of Harris County, Deposition August 2001 Defendant '

Azurix Corporation

Texas, 270" Judicial District

No. 99-54917
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Econ One Research, Inc.
Los Angeles, California

- Docket or Deposition/

Proceeding Court/Commission/Agency File- Trial Date On Behalf Of

13. Lane McNamara_et al. v. Bre-X U.S. District Court for the No. 597CV159 Deposition - September 2001 - Plaintiff
Minerais LTD., et al. Eastern District of Texas, .

" Texarkana Division
14.  Ronald Cleveland d/b/a Lone Star U.S. District Court for the Civil Action " Deposition October 2001 Plaintiff
- Videotronics, Ruben Loredo d/b/a Western District of Texas, San  SA-99-CA- May 2002
Five Palms Video, et al. vs. Viacom, Antonio Division . 783-EP Trial June 2002
Inc., Blockbuster, Inc., Paramount ' ‘ .
Home Video,, Inc. Buena Vista
Home Entertainment, Inc., et al. -

15. KN TransColorado, Inc., v. Questar  District Court, Garfield County, ~ No. 00CV129 Deposition November 2001 Plaintiff
Corporation, Questar Pipeline State of Colorado ’ . © December 2001, '
Company, Questar TransColorado, Trial April 2002
Inc., and TransColorado Gas May 2002
Transmission Company

16. In the Matter of the Application of Public Utilities Commission of A.00-06-023 Hearing November 2001 Applicant
Southern California_Gas Company the State of California ' _
Regarding_Year Six (1999-2000)

Under lts_Experimental Gas Cost
Incentive Mechanism and Related
Gas Supply Matters
17.  In Re: Flat Glass Antitrust Litigation ~ U.S. District Court, Western MDL No. 1200 Deposition ~ January 2002 Plaintiff

District of Pennsylvania
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Los Angeles, California

Inc.

Division

November 2002

" Docket or Deposition/ ' 4
Proceeding Court/Commission/Agency File Trial Date - On Behalf Of
18. In Re: Terazosin Hydrochloride U.S. District Court, Southemn Case Nos. 98- Deposition January 2002 - Plaintiff
Antitrust Litigation District of Florida 3125 and 89- © July 2002
C : - 7134 February 2004
19. In Re: Chiron Corporation, _v. U.S. District Court, Eastern No. CIN. S-00- Depaosition May 2002 Plaintiff
Generitech, Inc. District of California 1252 WBS GGH
'20.  Frederick L. Sample, et al, v. U.S. District Court, Eastern - Case No. _ Deposition July 2002 . " Plaintiff
Monsanto Company, et al. District of Missouri "4:.01cv65RWS - : January 2003 .
' : Hearing April 2003
21.  Toronto Dominion (Texas), Inc., etal, State Court of Fulton County, No. Deposition July 2002 Plaintiff
v, PricewaterhouseCoopers LLP State of Georgia 00VS012679-F
22. Elliott Industries Limited Partnershig U.S. District Court, District of  Cause No. CIV- Deposition July 2002 Plaintiff
v. Conoco Inc., Amoco. Production New Mexico 00-655-JC-
Company, and _Amoco _Energy WWD-ACE
- Trading Corporation
23. Duramed ‘Pharmaceuticals' Inc. v. U.S. District Court, Southern No. C-1-00-735  Deposition August 2002 Plaintiff
Wyeth-Ayerst Laboratories, Inc. District of Ohio ’
24. Computer _Access Technology U.S. District Court, Northern No.C 00-4852  Deposition  September 2002  Plaintiff .
Corporation, v. Catalyst Enterprises,  District-of California, Oakland DLJ Trial
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Econ One Research, Inc.

Los Angeles, California

12239 (WGY)

: Docket or Deposition/
Proceeding Court/Commission/Agency File Trial Date On Behalf Of
55 |SPTel, Inc. v. Lucent Technologies, U.S. District Court, Northern No. C 01-1390 Deposition November 2002 - Plaintiff
inc. - District of California, Oakland CW (ARB)
Division
26. Sy' nopsys. Inc. v. Nassda Corporation  U.S. District Court, Northern ~ No. C-01-2519-SI Deposition November 2002 - Plaintiff
- District of California, San S
Francisco Division
27.  The Goeken Group Corporationvand The Circuit Court of DuPage No. 93 CH 1065 Deposition June 2003 . Plaintiff
In-Flight Phone _ Corporation__v. County, Hllinois, Eighteenth .
McCaw _Cellular _Communications, Judicial District
inc., Claircom Communications, L.P.,
and Hughes Network Systems, Inc.
28. in Re: Ciprofloxacin Hydrochloride U.S. District Court, Eastern No. ;l:OO-MD- Deposition July 2003 " Plaintiff
Antitrust Litigation District of New York 1383 ’ May 2004
29.  In Re: Scrap Metal Antitrust Litigation U.S. District Court, Northern No. 1:02 CV Deposition August 2003 ' Plaintiff
District of Ohio, Eastern 0844 ' September 2004
Division ’ :
30. KLA-Tencor Corporation v. Tokyo U.S. District Court, Northern No. CV01-2489  Deposition August 2003 Plaintiff
. Seimitsu Co. Ltd., and TSK America, District of California, Oakland SBA ’ (Counterclaim)
Inc. Division : .
31.  InRe: Relafen Antitrust Litigation U.8S. District Court, District of No. 01-CV- -Deposition September 2003 Plaintiff
Massachusetts . - December 2003
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Econ One .Research, Inc.
Los Angeles, California

) Docket or *  Deposition/
Proceeding Court/Commission/Agency File Trial Date - On Behalf Of
32. Francis Ferko, and Russell Vaughn, U.S. District Court, Eastern No. 4:02-CV-50  Deposition November 2003 Plaintiff
as Shareholders of Speedway District of Texas, Sherman :
Motorsports, _Inc. _v. National Division
Association of Stock Car Auto -
Racing, Inc.; International Speedway
Corporation; and Speedway .
Motorsports, Inc.
33 Chevion US.A, Inc. v. State of U.S. District Court, 47" Judicial Number 93,658  Deposition  January 2004 Defendant
Louisiana, Louisiana_State Mineral District, Parish of Lafourche, Division C Trial March 2004
Board, and Louisiana Department of Louisiana .
Natural Resources
34.  Houston McLane Company, Inc.and U.S. District Court, 333" Cause No. Deposition March 2004 - ~ Plaintiff
Houston Regional Sports Network, Judicial District, Harris County, ~ 2003-10943 ’
L.P., V. Affiliated Regional Texas .
Communications, Ltd., dfbla/ Fox
Sports Southwest
35. Harry E. Stetser, Dale E. Nelsonand  State of North Carolina, New File No. - Deposition April 2004 Plaintiff
Michael _deMontbrun _v. _TAP Hanover County, In The 01CVS 5268 o
Pharmaceutical Products, Inc., etal  General Court of Justice,
Superior Court Division
36. Masimo Corporation, vs. Tyco Health U.S. District Court, Central Case No. Deposition April 2004 Plaintiff
Care Group L.P.. and Mallinckrodt, District of California, Western CV-02-4770

Incorporated

Division
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Econ One Research, Inc.

Los Angeles, California

Antitrust Litigation

New Jersey

No. 03-CV-0085

'Docket or Deposition/ _
Proceeding Court/Commission/Agency File Trial Date On Behalf Of
37. JB.DLl. Corp. db/a Beckett United States District Court, Civil Action No. -Deposition . May 2004 Plaintiff
Apothecary, et al. v. Wyeth-Averst Southern District of Ohio, C-1-01-704 November 2004
Laboratories, Inc., et al. Western Division
38.  Dewana G. Turner, Bonita H. Hixson, Superior Court for the State of  Case No. Depositién July 2004 Defendants
and Yolanda P. Monroe, on behalf of Alaska, Third Judicial District at 3AN-01-7208 C! . ’
themselves_and all_others similarly Anchorage B ’
situated v. Alaska Communications
Systems Long Distance, Inc., and
Alaska Communications System
Group, {nc. :
39. . In Re: Remeron Direct Purchaser U.S. District Court, District of Master Docket Deposition July 2004 Plaintiff
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IN THE UNITED STATES DISTRICT CO_URT

DISTRICT OF MARYLAND
IN RE: MICROSOFT CORP, . MDL DOCKET NO. 1332

ANTITRUST LITIGATION o : Hon. J. Frederick Motz

This Document Relates To:

Kloth v. Microsaft Corp., No. JFM-00-2117

PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF
THEIR MOTION FOR FINAL APPROVAL
- OF PROPOSED SETTLEMENT

Pursuant to Rule 23(e) of the Federal Rules of Ci‘vil Procedure, Plaiﬁtiffs Franklin

.Delulius, Paul vDeiter and Gary Leach sﬁbmi_t this memorandum in support of fheir motion for
final approval of the Settlement Agreem'ent.(‘the “Settlement”) i.n this class action. The
Settlcmeﬁt is an excellent result in this litigatioﬁ, providing Class Members with an amount

equal to 55.1% of the total purchase 'price paid fbr each qualified license dl_Jri.ng the _cla;s peribd, '
while incorporating substantive protections for the rights of certain non-class mexlnbersl. |

| The Settlement is fair, reasonable, and adequate based on the factors fhat the United - |

States Court of Appeals for the Fourth Circuit has indicated courts should employ to evaluate
settlement agreements. Accordingly, final approval should be granted, following the hearing
scheduled for April 16, 2004. |

~ FACTUAL BACKGROUND

This is a class action brought against Microsoft Corporation (“Microsoft™) by licensees of

its software. The Plaintiffs in this action include direct purchasers of Microsoft Operating
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System Software Licenses, as well as those whom the Court previously determined were indirect
purchasers. The Settlement, if approved, will resolve the claims of certain direct purchasers who
purchased Microsoft Operating System Soﬁwafé Licenses in transactions through a web site
maintained by Microsoft and through certain direct marketing campaigns which Microsoft

" conducted.

On May 27, 2003, this Court entered an Order granting in part and denying in part the
plaintiffs’ motion for class certification. In that Order, the Court certified a class pursuant to
Rule 23(b)(3) of the Federal Rules of Civil Procedure solely for the pursuit of monetary
damages. (Order of May 27,2003). The Court defined the certified class as follows:

All persons and entities in the United States who acquired directly from Microsoft

through the shop.microsoft.com Web site (by ordering on line or by calling the

toll free number provided there) a license, other than for re-sale or re-licensing,

for Microsoft single-user operating system software, including upgrades,

compatible with x86 computers, but not including Windows 2000 or Wmdows

NT, from February 22, 1999 through April 30, 2003.

(Id)). The Court appointed Franklin DeJulius, Paul Deite’r and Gary Leach as the Class
Representatives; On July 28, 2003, upon Plaintiffs’ motion for partial reconsideration, the Court |
expanded the class to “include persons who purchased Microsoft Operating Systems Software as
‘Full Package Product’ in direct marketing campaigns during the class period.” (Order of July
28, 2003). The parties conferred on an appropriate definition to implement this modification of
the certified class, and agreed that the following definition is appropriate:

(1) all persons and entities in the United States who acquired directly from

Microsoft through the shop.microsoft.com Web site (by ordering on line or by

calling the toll free number provided there by Microsoft) a license, other than for

resale or re-licensing, for Microsoft single-user operating.system software,

including upgrades, compatible with x86 computers, but not including Windows

2000 or Windows NT, from February 22, 1999 through April 30, 2003; and (2) all

persons and entities in the United States who acquired directly from Microsoft

through direct marketing campaigns (by placing an order in response to such a
campaign and paying an amount in excess of shipping and handling charges), a




Case 1:00-md-01332-JFM  Document 1292-2  Filed 02/05/2004  Page 3 of 12

license, other than for fesale ér re-licensing, for Microsoﬁ single-user operating |

system software in Full Packaged Product form, including upgrades, compatible
. with x86 computers, but not including Windows 2000, Windows NT, or any beta,
preview or other trial version of Microsoft single-user operating system software,

from November 10, 1995 through April 30,2003 (the “Class”).

This case was ligted for trial to commence on September 8, 2003. Following many
months of discussion and arm’s length negotiation, on Septembér 16, 2003, the parties exécuted
a proposed settleinent agreement, which resolved the claims of the Class. The proposed
. Settlement provides for Microsoft to make a cash payment to each Class member equal to 55.1%
~of the total purchase pri;:e paid for each license (other than for re-sale or re-licensing) of

Microsoft single-user operating system software, including upgrades, éompatible with x86

cdt;nputers, but not including Windows 2000 or Windows NT, acquiréd froxh Microsoft fhrough

the shop.migrdsoft.com Web site (by ordering on line or by calling the toll free nﬁmber provided
" there), or pursuantto a Micfosoft direct marketing campaigﬁ from November 10, 1995 through
April 30, 2003. (Settlement Agreemeﬁt at 15).

Based on Microsoﬁ"s records, the aggrcgaté 'amoqnt that would be péid to class members
is estimated at $10,500,000, exclusive of the cost of notice, administration, attorneys’ fees and
expenses. (Settlement Agreement at .15)' Claés members will be paid automatically based upon
Microsoft’s records of their purchases, but they will be furnished the opportunity to demonstrate
that they are entitled to a greater amount if they have the requisite proof that they acquired
additional licenses or.paid more for their licenses than Microsoft’s records reflect. (Settlement
Agreement at 16-17). In return, Microsoft will receive a release of the Class members’ claims.
The release, by its terms, will not apply to claims related to any conduct of Microsoft after April

30, 2003 or to claims arising from what the Court has previously held to be indirect purchases.

(Seﬁleme’nt Agreement at 13-14).
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The Class Representatives wish to appeal the Court’s refusal to include othef groups of
licensees in the Class in this action. This added complexity to the settlement agreement, becaﬁse
measures had to be designed in an effort to preserve that right of appeal notwithstandihg the
terms of the settlement and the release. Coﬁsequently, the release éxplicitly indicates that it is
“not intended to impair or affect the Claés Representatives’ interest in shiﬂing the cosf of
litigation, including attorneys’ fees and expenses, to other licensees of Microsoft Qperating
Sysfems Software in the event that a broader class of licensees of Microsoft Operating System
Software is subsequently certified follovlving an appeal by the Class Representatives and the
members of that broader class recover whether by settlement or by judgment.” (Settlement
Agreement at 14). Further, the Settlement Agreement includes a provision restricting the scope
of what Microsoft may argue on appeal. (Settlement Agreement at 12).

The proposed Settlement provides for notice in three ways. First, all Class members are
to receive notice by mail, except that where Microsoft’s records include an email address but no
physical address, the notice will be dissgminatéd by email. (Settlement Agreement at 8).
Second, an internet Website has been established, and a copy of the notice has been placed there
as well. Third, there will be notice by publication in US4 Today. (Settlement Agreerfxent at 7). |
On October 8, 2003, the Court granted preliminary approval of the settlement as set forth in the
Settlement Agreement and approved the form and manner of notice. By order dated December
30, 2003, this Court modified the form of notice and rescheduled the final approval hearing for
April 16, 2004.

Notice was sent out to all Class members commencing on January 23, 2004, and the

published notice is scheduled tobappear on or before February 9, 2004." Under this Court’s

! Affidavits will be submitted in advance of the final approval hearing documenting the mailing and publication of
notice.
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Order of December 30, 2003, the deadline for exclusion requests and objections is March 26,
2004.
ARGUMENT

A, THE SETTLEMENT SHOULD BE APPROVED BECAUSE IT IS FAIR,
REASONABLE AND ADEQUATE. o

Rule 23(e) of the Federal Rules of Civil Procedure requires that the settiement of a class
action be approved by the Court following notice to all members of the class. See Fed. R. Civ. P.
23(e). Approval of a class action settlement is a matter of discretlon for the trial court but there
is a strong presumption that the compromise is farr and reasonable. Tn re MzcroStrategy, Inc
Sec. ng 148 F. Supp. 2d 654, 663 (E D. Va, 2001) In exercising its discretion, the Court will
normally “limit its proceedings to whatever is necessary to aid it in reaching an informed, just,
and reasoned decision.” Flinn . FMC Corp 528 F.2d 1169, 1173 (4th Cir. 1975). Approval by
the Court serves to protect class members “whose rlghts may not have been given adequate
_ consrderatlon during the settlement negotiations.” In re Jiffy Lube Sec. Litig., 927 F.2d 155, 158
(4th Cir. 1991). 4However, the ultimate purpose of Court approval is to ensure that the settlement |
is fair, reasonable, and adequate. Horton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 855 F.
Supp. 825, 827 (E.D.N.C. 1994).

In the Fourth Circuit, the approval of a proposed settlement is guided by a “bifurcated
analysis,” in which the factors relating to the faimees of a settlement are separated from the
factors relating to its adequacy. In re Jiffy Lube Sec. Litig., 927 F.2d at 159; see also Horton,
855 F. Supp. at 828. Under Jiffy Lube, the Court should first consider factors relevant to
determining the fairness of a settlement; if the settlement is found to meet the fairness factors,
the Court should then assess the adequacy' of the settlement. Id.; see also Strang v. JHM

Morigage Sec. Limited Partnership, 890 F. Supp. 499, 501 (E.D. Va. 1995). As discussed in
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dgtail below, an analysis of the relevant factors indicates that this Settle;meht should Be approved.
Both the .compénsat'ion provided to the Class. members and the provisions incorporéted to
preserve the appellate rigﬁts of others indicate that the Settlement is a very good one. |

1. The Settleinent_ Satiéﬁes the Fairness Factdrs.

In order to ensure a fair settlemeﬁt, the .Court should make certain that the settiemént was
reached as a result of good faith, arm’s length bargaining. ‘InA re Montgomery C’ou;ﬂy Real
Estate Antitrust Litig., 83 F.R.D. 305, 315 (D. Md. 1.979). In evaluating the “fairness” of a
settlement, the Court should consider facfors which signify the absence of collusion among the
parties. Id. In Jiffy Lube, the Fourth Circuit enumerated four factors to be considered by a trial
court.in determining the fairness of a settlement: “(1) the posture 0 f the case at the time
settlement is proposed; (2) the extent of discovery that has been conducted,; ~(3) the circumstances
surrounding the negotiations; and (4) the experience of counsel . . ..” In re Jiffy Lube Sec. Litig.,
927 F.2d at 159; see also In re Montgomery County Real Estate Antitrust Litig., 83 F.R.D. at
315. These factors, when applied to the vcircum'stances of this case, demonstrate that the
Settlement is fair. See In re MicroStrategy, Inc. Sec. Litig., 148 F. Supp. 2d é.t 663-664.

a. Posture of the case at the time of the settlement. . |

Where a settlement is reached at a very early stage in the litigation, questions of
possible collusion among the settling parties are raised. Jiffy Lube, 927 F.2d at 159. However,
where settlement is reached at a later stage of litigation, this factor points strongly in favor of the
settlement. Vaughns v. Board of Educ., 18 F. Supp. 2d 569, 5 79 (D. Md. 1998). This litigation
commenced in late 1999. At the time the Settlement was reached, the casé had been pending for
several years. The Class had been certified, fact and expert discovery were corﬁpleted, and

plaintiffs at least had done most of their trial preparation. Because the settlement negotiations
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took place up to and after the date set for trial at a later stage in the litigation, this factor points
_strongly téwards a finding of fairness. |
b. Extent of discovefy. ’

An evaluation of the éxtent of discovery that had already been cohducted at the time of
~ settlement serves to assure “sufficient development of the facts ﬁ) pérmit a reasonable judgment
on the possible merits of the .case.” Flinn, 528 F.2d at 1173. This fairness factor can be satisfied
where a plaintiff has conducfed informal discovery and investigation to evaluate the merits of
defendants’ positions during settlement negotiations. See Strang,.890 F. Supp. at 501.

In this case, thé parties had engaged in extensive d'isclovery prior to the settlement
discussions. The parties took 120 depositions, and plaintiffs reviewed approximately 3.4 million
pages of documehts. Plaintiffs plainly had conducted sufficient discovery and invéstigation priof
to negotiating the Set’;lement to evaluate the merits of Defendant’s positions during settlement
negotiations. |

c. Circumstances surrouhding the negotiations.

The circumstances that surround the negotiation of a settlement are an important factor in
determining its fairmess because they tend to provide evidence from which a trial judge can
assess whether there has been bad faith or col‘]usion among the parties. Where both parties to
litigation “diligently pursued theif respective positions since the inception of the case,” there is
no indication of bad faith ér collusion, and this factor weighs in favor of a ﬁnding of fairness.
Henley v. FMC Corp., 207 F. Supp. 2d 489, 493 (S.D.W.Va. 2002). As this Court has seen, this
litigation has been adversarial and hard-fought, with plaintiffs’ counsel spending millions of
dollars in time and money to litigate this case. The settlement negotiations were equally

adversarial, and the settlement is the prodict of arm’s length, hard-fought, negotiations. There is
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nothing in the record which would indicate the settiement negotiations were conducted in bad
fajth or througﬁ collusion.
d. | Experience of class counsel. . -

The background, experieece and aceorﬁplishments of the atterneys who repreéented the -
Class in this action demonstrate that they are.extreme]y knowledgeable in the area of elaSs action
and antitrust litigation. Michael D. Hausfeld and Stanley M. Chesley were eppointed as co-
chairs of the committee of lead counsel, whieh was eomprised of seven other lawyers with
significant antitrust experience. The Coﬁrt also appointed an executive cOmmiﬁee of seasoned
litigators. There is no question that Plaintiffs’ counsel have the requisite skill and experience in
the area of antitrust class actions. Because Plaintiffs’ counsel have cofnpetently and capably
represented the Class members throughout the negotiation process, this facter weighs heavily in
favor of a finding of fairness.

2. The Settlement Satisfies the Adequac& Factors,
. To approve a settlement agreement, the. Court must conclﬁde that it is adecjuate. Strang,

890 F. Supp. at 502. In evaluating the adequacy of a proposed settlement, the Court should |
weigh_the likelihood of the plaintiffs’ recovery on the merits against the amount foered in.
settlement. In re Montgomery County Real Estate Antitrust Litig., 83 F RD at 315-16. The
factors to be considered in assessing the adequacy of a settlement are:

(1) the relative strength of the plaintiffs’ case on the merits; (2) the existence of

any difficulties of proof or strong defenses the plaintiffs are likely to encounter if

the case goes to trial; (3) the anticipated duration and expense of additional

litigation; (4) the solvency of the defendants and the likelihood of recovery on a
litigated judgment; and (5) the degree of opposition to the settlement.
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Jiffy Lube, 927 F.2d at 159; In re Montgomery County Real Estate Antitrust Litig., 83 F.R.D. at
316. These factors, when applied to the circumstances of the Settlement, demonstrate that the
Settlement is adequate and should be approved.

a. - Strength of the plamtlffs case on the merits and existence of,
dlfﬁcultles of proof or strong defenses.

A review of the parties’ posmons on the merits favors the approval of the Seﬁlement.
While plaintiffs believe, based on their investigation, 'dis'coyery and the work of their expefts,
that their claims against Microsoft have’considérable merit and that they would prevail in a trial,
- neither party can be certain of the outcome. See In re Nasdaq Market—Mdfkers,Antitrust Litig.,
- 187 F.R.D. 465, 467 (S.D.N.Y. 1998) (“Antitrust litigation in general, and class action litigation
in particular, is unpredictable.”). The facts to be presented at trial would, in plaintiffs’ view,
estai)lish that Microsoft violated Section 2 of the Sherman Act, but coﬁvincing a jury of the level
of damag¢s could nonetheless prove difficult. Moreover, success at trial §v0uld not end matters,
as an appeal would likely follow, placing the value of anyjudgment atrisk. See, e.g., Berkey
-Photo, Inc. v. Eastman Kodak Co., 603 F. 2d 263, 268 (2d Cir. 1979)(vacatmg $87 mllhon
judgment and remanding for new trlal)

The Settlement provides every Class member with an amount equal to the.over‘charg'e
célcul'ated by the plaintiffs’ damage expert.? In essence, the Class gives up the prospect of treble-
damages after trial for the certainty of receiving in cash the amount they were overcharged.

This recovery, when weighed against the relative stréngth of plaintiffs’ case on the merits,

indicates that the proposed Settlement is adequate.

% A copy of the Report of Dr. Leitzinger, plaintiffs’ damage expert, was filed of record on September 17, 2002 as
Supplemental Authority in support of Plaintiffs’ Class Certification motion.
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b. Anticipated duration and expense of additional litigatibn.

* The third factor, the cost and duration of additional litigation, weighs heavily in favor of -
a finding of adequacy. Wheré a trial would be protracted and complex and would result ip a
substantial financial burden for all parties involved, this factor supports a finding of adequacy.
See Horton, 855 F. Supp. at 833; In re’Montgomery County Real Estate Aﬁtt’trus{ Linig., 83
F.R.D. at 317. At the time of settlement, the parties were prepared to go to trial, but further
* litigation was still likely in the form of appeals, which would result in further expense and delay.
- Vaughns v. Board of Educ., 18 F. Supp. 2d at 579-80,

c. Solvency of the defendants and the likelihood of recovery on a
litigated judgment.

There is no doubt that Microsoft would be able to satisfy any judgment entered against it.
 Given the o_i‘.her factors relating to the adequacy of the settlement, this is not a'signiﬁc‘:ant
consideration. Henley, 207 F. Supp. 2d at 494.

d.  Degree of opposition to the settlement.

The final factor touching on fairness is the reaction of the Class. See In re Montgomery
County Real Estate Antitrust Litig., 83 F.R.D. at 317 (“in determining the acceptability of a
proposed class action settlement, the court may consider the strength of the opposition from class
members.”). At this juncture, it is premature to assess the reaction of the Class to the Senlemént?
as notice was only recently mailed, and the deadline for objections and exclusion requests is
MarcH 26,2004, At fhe appropriate time, plaintiffs will report to the Coﬁrt on the number of opt
outs and the number and nature.of any objections to the settlement. In that report, plaintiffs will
comment on the degree of opposition to the settlement. Given that this Settlement recovers

100% of'the Class’s overcharge, plaintiffs do not expect much opposition to the settlement.

10
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Plaintiffs certainly do not expect the degree of opposition that would warrant the rejection of a.

© settlement so favorable to the Class.

'CONCLUSION
The Settlement is fair, reasonable, and adequate, and final approval should be granted

following the hearing on April 16, 2004

, ‘Dafed: February 5, 2004 | Respectfully submitted,

' * /s/ Michael D. Hausfeld
Stanley M. Chesley Michael D. Hausfeld

. Waite, Schneider, Bayless. - Cohen, Milstein, Hausfeld & Toll, PLLC
& Chesley Co., L.P.A _ 1100 New York Avenue, NW
1513 Fourth & Vine Tower . Suite 500 West Tower
One West Fourth Street - Washington, D.C. 20005
Cincinnati, OH 45202 202-408-4600

513-621-0267
o PLAINTIFFS’ CO-CHAIRS
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CERTIFICATE OF SERVICE

' The undersigned certifies that true and correct copies of Plaintiff’s Motion and Memorandum in
Support of Final Approval of Proposed Settlement were served on all counsel of record via the
Court’s Electronic Filing System and by facsimile upon David Tulchin, Esq., counsel for

Microsoft Corporation

‘Dated: February 5, 2004 /s/ Robert J. Wozniak, Jr.
Robert J. Wozniak, Jr.




