UNITED STATESOF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

CYTODYNE, LLC,

alimited liability company, FILE NO. 032-3144

EVERGOOD PRODUCTS CORP,,
acorporation, and

AGREEMENT CONTAINING
CONSENT ORDER

MELVIN L. RICH,
individually and as a manager of
Cytodyne, LLC and an officer of
Evergood Products Corp.

N N N N N N N N N N N N N N

The Federal Trade Commission has conducted an investigation of certain acts and
practices of Cytdoyne LLC, a corporation, Evergood Products Corp., acorporation, and Melvin
L. Rich, individually and as a manager of Cytodyne, LL C and an officer of Evergood Products
Corp. (“proposed respondents’). Proposed respondents, having been represented by counsel, are
willing to enter into an agreement containing a consent order resolving the dlegations contained
in the attached draft complaint. Therefore,

IT ISHEREBY AGREED by and between Cytodyne, LLC, Evergood Products Corp.,
and Melvin L. Rich, and counsel for the Federal Trade Commission that:

1 Proposed respondent Cytodyne, LLC isaNew Y ork limited ligbility company with its
principal office or place of business at 200 Adams Boulevard, Farmingdale, NY 11735.

2. Proposed respondent Evergood Products Corp. (“Evergood”) isais aDelaware
corporation with its principal office or place of business at 200 Adams Boulevard, Farmingdale,
NY 11735.

3. Proposed respondent Melvin L. Rich (“Melvin Rich”) isamanager of proposed
respondent Cytodyne, LLC and an officer and director of proposed respondent Evergood.
Individually or in concert with others, he formulates, directs, or controls the policies, acts, or
practices of Cytodyne, LLC and Evergood, including the acts or practices alleged in this
complaint. Hisprincipa office or place of businessis the same as that of Cytodyne, LLC and
Evergood.
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4, Proposed respondents admit dl the jurisdictiona facts set forth in the draft complaint.
5. Proposed respondents waive:
a Any further procedural steps,

b. The requirement that the Commission’s decision contain a statement of findings
of fact and conclusions of law; and

C. All rightsto seek judicial review or otherwise to challenge or contest the validity
of the order entered pursuant to this agreement.

6. This agreement shall not become part of the public record of the proceeding unless and
until it is accepted by the Commission. If this agreement isaccepted by the Commission, it,
together with the draft complaint, will be placed on the public record for a period of thirty (30)
days and information about it publicly released. The Commission thereafter may ether withdraw
its acceptance of this agreement and so notify proposed respondents, in which event it will take
such action as it may consider appropriate, or issue and serve its complaint (in such form asthe
circumstances may require) and decision in disposition of the proceeding.

7. This agreement is for settlement purposes only and does not constitute an admission by
proposed respondents that the law has been violated as alleged in the draft complaint, or that the
facts as alleged in the draft complaint, other than the jurisdictional facts, are true.

8. This agreement contemplates that, if it is accepted by the Commission, and if such
acceptance is not subsequently withdrawn by the Commission pursuant to the provisions of
Section 2.34 of the Commission’s Rules, the Commission may, without further notice to
proposed respondents, (1) issue its complaint corresponding in form and substance with the
attached draft complaint and its decision containing the following order in disposition of the
proceeding, and (2) make information about it public. When so entered, the order shall have the
same force and effect and may be altered, modified, or set aside in the same manner and within
the same time provided by statute for other orders. The order shall become final upon service.
Delivery of the complaint and the decision and order to proposed respondents addresses as
stated in this agreement by any means specified in Section 4.4(a) of the Commission’s Rules
shall constitute service. Proposed respondents waive any right they may have to any other
manner of service. The complaint may be used in construing the terms of the order. No
agreement, understanding, representation, or interpretation not contained in the order or in the
agreement may be used to vary or contradict the terms of the order.

0. Proposed respondents have read the draft complaint and consent order. They understand

that they may be liablefor civil penaltiesin the amount provided by law and other appropriate
relief for each violation of the order after it becomesfinal.
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ORDER
DEFINITIONS
For purposes of thisorder, the following definitions sha | apply:

1 Unless otherwise specified, “respondents” shall mean Cytodyne, LLC, alimited ligbility
company, Evergood Products Corp., acorporation, their successors and assigns, and their
officers, members, and managers, and Melvin L. Rich, and each of the above s agents,
representatives, and employees.

2. “Competent and reliable scientific evidence” shall mean tests, analyses, research, studies,
or other evidence based on the expertise of professionalsin the relevant area, that has been
conducted and evaluated in an objective manner by persons qualified to do so, using procedures
generally accepted in the profession to yield accurate and religble results.

3. “Xenadrine EFX” shall mean the Xenadrine EFX dietary supplement.

4, “Substantially similar product” shall mean any product containing one or more of the
following ingredients. caffeine, dtrus aurantium (bitter orange), or green tea extract.

5. “Weight loss product” shall mean any product, program, or service designed, used, or
purported to produce weight loss, reduction or elimination of fat, limming, or caloric deficitina
user of the product, program, or service.

6. “Food,” “drug,” and “device” shall mean as“food,” “drug,” and “device” aredefinedin
Section 15 of the Federal Trade Commission Act, 15 U.S.C. § 55.

7. “Covered product” shall mean any weight loss product, dietary supplement, food, drug, or
device.
8. “Commerce” shall mean as defined in Section 4 of the Federal Trade Commission Act,
15U.S.C. §44.
9. “Endorsement” shall mean as defined in 16 C.F.R. § 255.0(b).
10. “Clear(ly) and prominent(ly)” shall mean as follows:

a In an advertisement communicated through an electronic medium (such as

television, video, radio, and interactive media such as the Internet, online services
and software), the disclosure shdl be presented simultaneously in both the audio
and visual portions of the advertisement. Provided, however, that in any
advertisement presented solely through visual or audio means, the disclosure may
be made through the same means in which the ad is presented. Theaudio
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disclosure shall be delivered in avolume and cadence sufficient for an ordinary
consumer to hear and comprehend it. The visual disclosure shdl be of asize and
shade, with a degree of contrast to the background against which it appears, and
shall appear on the screen for aduration and in alocation, sufficiently noticeable
for an ordinary consumer to read and comprehend it.

b. In a print advertisement, promotional material, or instructional manual, the
disclosure shall be in atype size and location sufficiently noticegble for an
ordinary consumer to read and comprehend it, in print that contrasts with the
background against which it appears.

IT ISORDERED that the respondents, directly or through any corporation, subsdiary,
division, trade name, or other device, in connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sde, or digribution of Xenadrine EFX or any other weight loss
product, in or affecting commerce, shall not represent, in any manner, expressly or by
implication, including through the use of atrade name or endorsement, that:

A. Such product causes rapid or substantial weight loss without the need to
reduce caloric intake or increase physical activity;

B. Xenadrine EFX or any substantially similar product causes rapid and
substantial weight loss; or

C. Xenadrine EFX or any substantially similar product causes rapid and
substantid fat loss.
.

IT ISFURTHER ORDERED that respondents, directly or through any corporation,
subsidiary, division, trade name, or other device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of any covered product, in or
affecting commerce, shal not make any representation, in any manner, expressly or by
implication, including through the use of atrade name or endorsement:

A. That such product causes weight lossor fat 10ss;

B. That such product enables users to lose weight or fat without the need to increase
exercise or reduce caloric intake;

C. That such product causes permanent or long-term weight loss; or

Page 4 of 13



D. About the health benefits, performance, efficacy, safety or side effects, of such
product;

unless the representation is true and, at the time it is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the representation.

IT ISFURTHER ORDERED that respondents, directly or through any corporation,
subsidiary, division, trade name, or other device, in connection with the labeling, advertising,
promotion, offering for sale, sde, or digribution of Xenadrine EFX or any other covered product,
in or affecting commerce, shdl not misrepresent, in any manner, expressly or by implication the
existence, contents, vaidity, results, conclusions, or interpretations of any test or study.

V.

IT ISFURTHER ORDERED that respondents, directly or through any corporation,
subsidiary, division, trade name, or other device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of Xenadrine EFX or any other
covered product, in or affecting commerce, shall not misrepresent, in any manner, expressly or by
implication, that the experience represented by any user testimonia or endorsement of the
product represents the actual experience of the endorser as aresult of use of the product under the
circumstances depicted in the endorsement.

V.

IT ISFURTHER ORDERED that respondents, directly or through any corporation,
subsidiary, division, trade name, or other device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of Xenadrine EFX or any other
covered product, in or affecting commerce, shall not make any representation, in any manner,
expressly or by implication, about any endorser of such product unless they disclose, clearly and
conspicuously, any material connection between such endorser and any respondent or any other
individual or entity manufacturing, advertising, promoting, offering for sale, selling, or
distributing such product. For purposes of this Paragraph, a“material connection” shall mean
any relationship that materially affects the weight or credibility of the endorsement and would
not reasonably be expected by consumers, including, but not limited to, monetary payments and
the provision of goods, services, or other benefits to any consumer endorser.
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VI.

Nothing in this order shall prohibit respondents from making any representation for any
drug that is permitted in labeling for such drug under any tentative final or final standard
promulgated by the Food and Drug Administration, or under any new drug application approved
by the Food and Drug Administration.

VII.

Nothing in this order shall prohibit respondents from making any representation for any
product that is specifically permitted in labeling for such product by regulations promulgated by
the Food and Drug Administration pursuant to the Nutrition Labeling and Education Act of 1990.

VIII.

IT ISFURTHER ORDERED that respondents shall pay to the Federal Trade Commission
the sum of one hundred thousand dollars ($100,000). This payment shall be made in the
following manner:

A. The payment shdl be made by wiretransfer or certified or cashier’s check made
payable to the Federal Trade Commission, the payment to be made no later than
ten (10) days after the date that this order becomes find.

B. In the event of any default in payment, which default continues for ten (10) days
beyond the due date of payment, the amount due, together with interest, as
computed pursuant to 28 U.S.C. § 1961 from the date of default to the date of
payment, shall immediately become due and payable.

C. The funds paid by respondents, together with any accrued interest, shall, in the
discretion of the Commission, be used by the Commission to provide direct
redress to purchasers of Xenadrine EFX in connection with the acts or practices
alleged in the complaint, and to pay any attendant costs of administration. If the
Commission determines, in its sole discretion, that redress to purchasers of these
productsiswholly or partially impracticable or is otherwise unwarranted, any
funds not so used shdl be paid to the United States Treasury. Respondents shall
be notified as to how the funds are distributed, but shall have no right to contest
the manner of distribution chosen by the Commission. No portion of the payment
as herein provided shall be deemed a payment of any fine, penalty or punitive
assessment.

D. Respondents relinquish al dominion, control and title to the funds paid, and all
legal and equitable title to the funds vests in the Treasurer of the United States and
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in the designated consumers. Respondents shall make no claim to or demand for
return of the funds, directly or indirectly, through counsel or otherwise; and in the
event of bankruptcy of any respondent, respondents acknowledge that the funds
are not part of the debtor’s estate, nor does the estate have any claim or interest
therein.

IX.

IT ISFURTHER ORDERED that respondents must, in connection with this action or any
subsequent investigations related to or associated with the transactions or the occurrences that are
the subject of the Commission’s Complaint, cooperate in good faith with the Commission’s
reasonabl e requests for documents and testimony. Respondents or their representatives shall
appear at such places and times as the Commission shall reasonably request for interviews,
conferences, pretrial discovery, review of documents, and for such other matters, after written
notice to respondents and their counsd of record. Respondents or their representatives shall
make themselves available for trial consistent with the Federal Rules of Civil Procedure.
Respondents also shall produce such documents and information in a manner as may be
reasonably requested by the Commission, after written notice to respondents and to their counsel
of record.

X.

IT ISFURTHER ORDERED that respondents Cytodyne, LLC, Evergood, and their
succesors and assigns, and respondent Melvin Rich shal:

A. Within thirty (30) days after the date of service of this order, send by first class
mail, postage prepaid and return receipt requested, to each purchaser for resale of
Xenadrine EFX with which respondents have done business since May 1, 2003 an
exact copy of the notice attached hereto as Attachment A. The mailing shall not
include any other document, information, or enclosures.

B. In the event that respondents receive information that any of respondents’ resellers
or distributors are disseminating any advertisement or promotional material that
contains any representation prohibited by this order, immediately notify each such
reseller or distributor that respondents will stop doing business with that reseller
or distributor if it continues to use any advertisement or promotional material that
contains any representation prohibited by this order.

C. Terminate all salesto any reseller or distributor within twenty (20) daysif the
reseller or distributor has continued to use any advertisement or promotional
material that contains any representation prohibited by this order after receipt of
the notice required by Subpart B of this Part.
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XI.

IT ISFURTHER ORDERED that respondents Cytodyne, LLC, Evergood, and their
successors and assigns, and respondent Melvin Rich shdl, for five (5) years after the last
correspondence to which they pertain, maintain and upon request make available to the Federal
Trade Commission for inspection and copying:

A. Copies of al notification letters sent to and return receipts from purchasers for
resale pursuant to Subpart A of Part X of this order; and

B. Copies of dl communications with resellers or distributors pursuant to Subpart B
and C of Part X of this order.

XI1I.

IT ISFURTHER ORDERED that respondents Cytodyne, LLC, Evergood, and their
successors and assigns, and respondent Melvin Rich shall, for five (5) years after the last date of
dissemination of any representation covered by this order, maintain and upon request make
avail able to the Federa Trade Commission for inspection and copying:

A. All advertisements and promotional materials containing the representation
including videotape recordings of all such broadcast advertisements,

B. All materials that were relied upon in disseminating the representation; and

C. All tests, reports, sudies, surveys, demonstrations or other evidencein their
possession or control that contradict, qualify, or call into question the
representation, or the basis relied upon for the representation, including
complaints and other communications with consumers or with governmental or
consumer protection organizations.

X1,

IT ISFURTHER ORDERED that respondents Cytodyne, LLC, Evergood, and their
succesors and assigns, and respondent Melvin Rich, for a period of ten (10) years after the date
of issuance of this order, shall deliver a copy of this order to all current and future principds,
officers, directors, and managers, and to al current and future employees, agents, and
representatives having responsibilities with respect to the subject matter of this order, and shall
secure from each such person asigned and dated statement acknowledging receipt of the order.
Respondents shall deliver this order to current personnel within thirty (30) days after the date of
service of this order, and to future personnel within thirty (30) days after the person assumes such
position or responsibilities.
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XIV.

IT ISFURTHER ORDERED that respondents Cytodyne, LLC, Evergood, and their
successors and assigns, each shall notify the Commission at least thirty (30) days prior to any
proposed change in its corporate structure that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment, sale, merger, or other action
that would result in the emergence of a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices subject to this order; the
proposed filing of a bankruptcy petition; or a change in the corporate name or address. Provided
however, that, with respect to any proposed change in the corporation about which respondent
learns | ess than thirty (30) days prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicabl e after obtaining such knowledge. All notices
required by this Part shall be sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade Commission, 600 Pennsylvania
Avenue, NW, Washington, D.C. 20580.

XV.

IT ISFURTHER ORDERED that respondent Melvin Rich shall for a period of five (5)
years after the date of issuance of this order, notify the Commission of the discontinuance of his
current business or employment, or of his affiliation with any new business or employment that
may affect his compliance obligations arising out of this order. The notice shall include
respondent’ s new business address and telephone number and a description of the nature of the
business or employment and his duties and responsibilities. All notices required by this Part
shall be sent by certified mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, 600 Pennsylvania Avenue, NW, Washington,
D.C. 20580.

XVI.

IT ISFURTHER ORDERED that respondents Cytodyne, LLC, Evergood, and their
successors and assigns, and respondent Melvin Rich shall, within sixty (60) days from the date of
service of this order, and a such other times asthe Federal Trade Commission may require, file
with the Commission areport, in writing, setting forth in detail the manner and form in which
they have complied with this order.

XVII.
This order will terminate twenty (20) years from the date of its issuance, or twenty (20)

years from the most recent date that the United States or the Federal Trade Commission filesa
complaint (with or without an accompanying consent decree) in federal court aleging any
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violation of the order, whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any Part in thisorder that terminates in less than twenty (20) years,

B. This order’ s application to any respondent that is not named as a defendant in
such complaint; and

C. This order if such complaint isfiled after the order has terminated pursuant to this
Part.

Provided further, that if such complaint is dismissed or afederal court rules that the respondent
did not violate any provision of the order, and the dismissal or ruling is either not appealed or
upheld on appeal, then the order will terminate according to this Part as though the complaint had
never been filed, except that the order will not terminate between the date such complaint isfiled
and the later of the deadline for appeding such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

Signed this day of , 2005.

Cytodyne, LLC

By:

MELVIN L. RICH
M anager

Evergood Products Corp.

By:
MELVIN L. RICH
President

Melvin L. Rich

By:

MELVIN L. RICH, individually and as a
manager of Cytodyne, LLC and an officer of
Evergood Products Corp.
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JAY GELLER
Attorney for Respondents Cytodyne, LLC,
Evergood Products Corp., and Melvin Rich

MICHAEL OSTHEIMER
Counsd for the Federal Trade Commission

RONA KELNER
Counsd for the Federal Trade Commission

PETER B. MILLER
Counsd for the Federal Trade Commission

APPROVED:

MARY K. ENGLE
Associate Director
Division of Advertising Practices

LYDIA PARNES
Acting Director
Bureau of Consumer Protection
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ATTACHMENT A

GOVERNMENT-ORDERED DISCLOSURE
[on Cytodyne, LLC Letterhead]

[Insert Date]
Dear Xenadrine EFX Resdller or Distributor,

This letter isto inform you that Cytodyne, LLC recently settled a dispute with the Federa
Trade Commission (“FTC”) regarding its advertising for Xenadrine EFX. Among other things,
the settlement requires us to instruct resellers and distributors to stop using advertising or
promotional materials that make any of the representations prohibited by the settlement. We will
terminate all salesto resdlers or distributors that make any of these prohibited representations.

The FTC complaint alleges that Cytodyne, LL C engaged in deceptive advertising of
Xenadrine EFX, and the FTC order imposes various requirements on us in connection with its
past and future advertising of these and other products.

The FTC complaint alleges, among other things, that our advertising materials claimed,
expressly or by implication, that Xenadrine EFX causes rapid and substantial weight loss and fat
loss; that it does so without the need to reduce caloric intake or increase physical activity; and
that it causes permanent or long-term weight loss. The complaint alleges that these claims were
false and that the information on which we relied in making these claims was not competent and
reliable scientific evidence, asrequired by law. The FTC order prohibits us from making any
clams similar to the challenged claims about any weight loss product unless we have competent
and reliable scientific evidence to support them.

In addition, the FTC order provides that we must not make any claim about the heath
benefits, performance, safety, or efficacy of any weight loss product, dietary supplement, food,
drug, or device unless we have competent and reliable scientific evidence to support such claims.

The FTC order further provides that we must not misrepresent, in any manner, expressly
or by implication, the existence, contents, validity, results, conclusions, or interpretations of any
test, study, or scientific research relating to any weight loss product, dietary supplement, food,
drug, or device.

The FTC complaint also alleges that our Xenadrine EFX ads represented that the featured
consumer endorsers achieved the weght loss reported in those ads solely through the use of
Xenadrine EFX, but that endorsers had engaged in rigorous diet and/or exercise programsin
order to lose weight. The FTC order prohibits us from making similar misrepresentationsin the
future.

Page 12 of 13



The FTC order aso requires us to monitor resellers and distributors advertisements and
promotional materials and terminate all sales to resellers and distributors making prohibited
claims, whether expressly or by implication, for our products.

Resellers and distributors should visit the X enadrine website, www.X enadrine.com, for
the most up-to-date promotional materials regarding our products.

If you have any questions, please contact [insert name and tel ephone number of the
responsible Cytodyne, LL C Attorney or Officer].

Sincerdy,

Melvin Rich, Manager
Cytodyne, LLC

Page 13 of 13



