
UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

1 
In the Matter of 

PUBLIC RECORD VERSION 
ASPEN TECHNOLOGY, INC., ) 

Respondent. Docket No. 93 10 

COMPLAINT COUNSEL'S OPPOSITION 
TO RESPONDENT'S MOTION TO EXTEND 

DISCOVERY AND MODIFY THE SCHEDULING ORDER 

Complaint Counsel oppose Respondent Aspen Technology, Inc.'s ("AspenTech") 

November 12,2003, motion to extend the time for discovery and to delay the hearing date.' The 

deadlines for discovery and subsequent events established in the Scheduling Order issued by 

Your Honor, as contemplated in the parties' Joint Motion to Enter Protective Order and 

Scheduling Order, already provide both sides with more than sufficient time to develop their 

e~idence.~ Respondent has failed to cany its burden of demonstrating the existence of "good 

cause" to amend the Scheduling Order. Indeed, the record reflects that the purported justification 

for delay was clearly foreseeable at the time the Scheduling Order was entered and is solely 

attributable to Respondent's own lack of diligence. In any event, there is ample time remaining 

in the current discovery period to accommodate even Respondent's newly asserted discovery 

' "Respondent Aspen Technology, Inc.'s Motion to Extend Discovery and M o m  the Scheduling Order 
Dated September 16, 2003" dated November 12,2003 ("Resp. Mot."). 

The Scheduling Order as issued is extremely generous in that it extends fact discovery two months 
beyond what Your Honor initially believed was necessary. 
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needs. Finally, and moreover, the public interest strongly militates against the substantial 

extension sought by Respondent. As a result, AspenTech's motion should be denied. 

ARGUMENT 

Pursuant to Rule 3.21(~)(2) of the Federal Trade Commission's Rules of Practice ("FTC 

Rules"), a party seeking an extension must demonstrate "good cause" why modifications to the 

scheduling order are necessary, taking into account, inter alia, "the need to conclude the 

evidentiary hearing and render an initial decision in a timely manner." 16 C.F.R. 5 3.21(~)(2). 

AspenTech contends that an extension is necessary because approximately 90 witnesses have 

been listed by the parties - 75 by AspenTech itself -- and the discovery associated with such a 

large number of witnesses, many of whom are located abroad, will require additional time. 

Respondent further argues that the need for more time is at least partially attributable "to 

Complaint Counsel's approach in this case." Resp. Mot. at 3. The record demonstrates that 

neither of these arguments is supportable, and hence that Respondent has not carried its burden 

of showing good cause sufficient to warrant any extension of time, much less the two months 

sought by its motion. 

Respondent contends, in essence, that it has only recently become aware of the large 

number of fact witnesses fiom whom discovery must be sought, thus necessitating the requested 

two-month extension. This contention is seriously misleading. Complaint Counsel listed only 
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15 fact witnesses on its preliminary list;3 the remaining 75 witnesses (consisting of 

approximately a dozen AspenTech employees and over 60 third-parties) are witnesses whose 

testimony is required solely by Respondent and of whom Respondent must certainly have been 

aware at the time the Scheduling Order was entered. Because Respondent's need for these 

witnesses was thus at least clearly foreseeable, if not actually known, at the time the Scheduling 

Order was entered, Respondent cannot now be heard to justify its requested extension based upon 

the existence of its own foreseeable witne~ses.~ 

Furthermore, it is far fiom clear that Respondent will need compulsory discovery fiom all 

of these fact witnesses. Putting aside the dozen or so AspenTech employees fiom whom 

Respondent needs no discovery, the overwhelming majority (about 64) of the remaining fact 

witnesses are third-parties fiom whom AspenTech previously obtained written statements. See 

Resp. Mot. at 3. Respondent fails to explain how it was able to gather voluntary statements fiom 

these 64 fact witnesses, many of whom are foreign customers, but is somehow unable to 

persuade the same potential witnesses to provide voluntary discovery. Indeed, if any extension is 

Complaint Counsel's preliminary witness list named 10 specific witnesses fromnine companies, and 
identified five other companies +at would provide testimony through witnesses to be named as soon as each such 
witness was designated by hisher company. In these five instances where Complaint Counsel named a company 
rather than a specific witness, it did so to provide Respondent with additional time to seek document discovery from 
those companies. Complaint Counsel have already voluntarily notified Respondent of the identity of witnesses for 
four of these five companies, and the fifth will be forthcoming as soon as the appropriate individual is identified. 

Respondent began contacting these fact witnesses as early as October 2002. Statements fiomthese 
witnesses were submitted to the Commission in March and April 2003. Respondent's counsel told this Court on 
September 16 that "there are over 60 customers who have filed statements" with the Commission. Initial Pretrial 
Conference at 20. Respondent's belated realization that it may need to seek discovery of its own witnesses is 
inexcusable. 
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necessary in order to obtain discovery fiom these fact witnesses, such a request should be made 

by Complaint Counsel, not by Resp~ndent.~ 

Respondent also claims it needs additional time because the parties are engaged in 

significant discovery directed to one another, "especially document requests fkom Complaint 

Counsel calling for the production of enormous volumes of documents by AspenTech." Resp. 

Mot. at 2. During the investigation, Commission staff significantly scaled back document 

requests made to AspenTech in an effort to be responsive to AspenTech's concerns about the 

costs of compliance. Consequently, AspenTech was on notice at the time the complaint was 

issued (and thus at the time of the Scheduling Order) that Complaint Counsel would undoubtedly 

be seeking additional documents. Moreover, despite Respondent's allegations about the 

"breadth" of Complaint Counsel's requests, the fact remains that Respondent has apparently 

largely completed its response to Complaint Counsel's recent document requests and has, to date, 

produced approximately 63 additional boxes of  document^.^ Clearly, then, Respondent's 

obligation to respond to Complaint Counsel's document requests does not provide a basis for a 

two-month extension. 

Complaint Counsel will make every effort to obtain whatever discovery is necessary fiom these witnesses 
in a timely fashion and within the parameters of the current schedule. If and when it becomes clear to Complaint 
Counsel that this is impossible, Complaint Counsel will seek the shortest possible extension at that point. It is simply 
premature for Complaint Counsel - let alone Respondent - to seek an extension for these witnesses at this point in 
time. 

Respondent has thus far produced 11 boxes of paper documents and the equivalent of about 52 boxes of 
electronic document images (156,000 pages at 3,000 pages per box). 
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Respondent's attempt to justify an extension based upon Complaint Counsel's alleged 

conduct is similarly lacking in merit. In addition to Respondent's complaints about Complaint 

Counsel's document requests, which have already been shown to be meritless, Respondent also 

points to an alleged delay in obtaining fiom Complaint Counsel third-party documents collected 

by the Commission during the pre-complaint investigation. As Respondent correctly observes, 

the production of such documents was initially delayed by the need to obtain an appropriate 

protective order. Nonetheless, Complaint Counsel notified AspenTech counsel at counsel's first 

meeting that Complaint Counsel had virtually no third-party discovery materials. After the entry 

of a protective order, Respondent issued a document request returnable on November 17. To 

ensure that relevant discovery materials were provided expeditiously, Complaint Counsel 

produced the requested documents (consisting of only a single Redweld folder of third-party 

documents) on November 14, three days before the scheduled return date. 

Respondent further asserts that Complaint Counsel failed in its obligation to compel its 

third-party witnesses voluntarily to provide information and documents to AspenTech, and to 

assist AspenTech in scheduling depositions of these witnesses. Complaint Counsel are unaware 

of any such obligations, nor does Complaint Counsel have the practical ability to require 

independent witnesses to cooperate voluntarily with AspenTech. 

Respondent also seeks to blame Complaint Counsel for Respondent's belated need to list 

as witnesses the 64 customers who provided written statements. According to Respondent, it 

must obtain discovery fiom these witnesses only because Complaint Counsel refused to adrmt the 
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essential facts set forth in each customer's written statement. Contrary to Respondent's 

understanding, however, the law does not require Complaint Counsel to affirm or deny such 

untested hearsay statements when Complaint Counsel do not have access to the information that 

would allow Complaint Counsel to do so. See, e.g., T. Rowe Price Small-Cap Fund, Inc. v. 

Oppenheimer & Co., Inc., 174 F.R.D. 38'43-44 (S.D.N.Y. 1997) (reasonable inquiry confined to 

review of information that is within the responding party's control). Nor does the law require 

Complaint Counsel to seek mfonnation to test such hearsay statements when the witnesses' 

interests are not aligned with Complaint Counsel. See, e.g., Kendrickv. Sullivan, No. 83-3175, 

1992 U.S. Dist. Lexis 6715, at "9-*16 (D.D.C. May 15, 1992) (review of documentary evidence 

in responding party's possession sufficient to constitute reasonable inquiry; proper not to admit 

or deny requests for admission where information was in the hands of adverse third parties or 

dealt with witnesses' state of mind). Consequently, the blame for Respondent's failure to take 

into account its alleged discovery needs with respect to its own witnesses lies squarely on 

Respondent's own shoulders, not Complaint Counsel's. 

In assessing Respondent's request for an extension, this Court should also give 

consideration to Respondent's lack of diligence to date. Respondent's inexcusable delay in 

listing its 64 customer witnesses has already been discussed at some length. In addition, since 

October 9,2003, Respondent has been fiee to issue discovery requests to any witness or 
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company. Yet Respondent's 23 subpoenas7 have been issued to only eight of the 14 companies 

identified by Complaint Counsel in its October 9 witness list. 

It should also be pointed out that the lengthy extension sought by Respondent, if granted, 

would be almost certain to delay the initial decision beyond the one-year period provided by FTC 

Rule 3.5 l(a). An extension of the initial decision beyond the one-year period may be granted 

only upon a &ding of "extraordinary circumstances." Respondent has not even purported to 

make such a showing.' 

Finally, the public interest militates strongly against granting such a lengthy delay. With 

each passing day, the harm suffered by the public (in the form of higher prices) continues to 

accrue, and the Commission's ability to provide meaningful structural relief (in the form of 

divestiture) is significantly lessened. AspenTech itself acknowledges that it will benefit fi-om 

delay, having instructed its employees to tell customers who question the potential outcome of 

the case that [ 

REDACTED - SUBJECT TO PROTECTIVE ORDER 

Respondent served two subpoenas duces tecum and one subpoena ad testciJicandum on each of eight 
Complaint Counsel witnesses, with the exception of one company, for which a single subpoena duces tecum and a 
single subpoena ad teskj?candu?n issued. 

' Respondent attaches Judge Chappell's Order on Respondent MSC.Software Corporation's Motion to 
Extend Trial Date, In re MSC.Sojiware Coiporation, Docket No. 9299 (March 5,2002), in support of its proposed 
two-month extension. Although Judge Chappell granted MSC.SoMvareYs request for an extension to the discovery 
period, his order on its face rejected an extension of the hearing date, stating: "In amending Rule 3.51 to its current 
form, the Commission recognized that 'unnecessary delay in adjudications can have a negative impact on the 
Commission's adjudicatory program. . . .' Rules of Practice Amendments, 61 Fed. Reg. 50640,50640 (Federal 
Trade Commission Sept. 26, 1996). 
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1. Clearly, AspenTech expects that the speed of 

consolidation eventually will undermine the Commission's ability to obtain meaningful relief. 

In sum, Respondent's alleged justifications do not withstand scrutiny. Nor has 

Respondent established at this point that the remaining discovery period of approximately three 

months will be insufficient. AspenTech's own lack of diligence has been the primary factor 

underlying most of the discovery issues asserted by Respondent. Finally, the public interest 

weighs heavily against the requested extension. For all of these reasons, Respondent has failed 

to cany its burden of establishing good cause for the requested extension, and its motion should 

be denied. 

CONCLUSION 

We respectfully request that the Court deny AspenTech's motion for a two-month 

extension. In making this request, Complaint Counsel are cognizant of the fact that Your Honor 

recently granted an extension in California Paczfic Medical Group (''Brown and Tolland'), Dkt. 

9306, extending the hearing date in that case to April 20 in San Francisco and thus creating a 

potential conflict with the currently scheduled hearing date in the present case. We submit that 

the Brown and Tolland extension should not be dispositive of the present motion, and that 

scheduling issues in each of the two matters should be determined entirely independent of the 

other. Brown and Tolland may not actually proceed to trial on April 20 for a variety of possible 

reasons. It is prematwe at this time to determine the likelihood that a conflict may actually exist 
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several months fiom now. Should a conflict persist at that time, one of the two cases could be 

assigned to another Administrative Law Judge for trial, or other possible options could be 

considered at the appropriate time. Accordingly, we respectfully submit that Respondent's 

motion should be denied. 

Respectfully Submitted, 

Lesli C. Esposito 
Mary N. Lehner 

Counsel Supporting the Complaint 

Bureau of Competition 
Federal Trade Commission 
Washington, D.C. 

Dated: November 24,2003 

Attachments: 

A. REDACTED - SUBJECT TO PROTECTIVE ORDER 
B. Kendrick v. Sullivan, No. 83-3 175, 1992 U.S. Dist. Lexis 6715 (D.D.C. May 15, 1992) 
C. Proposed Order 
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REDACTED - SUBJECT TO PROTECTIVE ORDER 
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, consider ' them individually;' thus the- 
Court. addresses them:. here in gener&l 
terms. Indeed, even defendant- did.' not 

, at,tempt .to plead ,the motion with. such 
particularity.. Rather, the defendank 
has grouped . his .problems' .with the 
plaintiffs responses into' four general 
'categories., and .then provides a. 
llsummary. dh=rtll .listing which questibns 

. are deficiknt under: which. categories ... 
~hese categories are: (1') Itless t h e  
full . .admissions1"; - (2) . "improper 

. denials"; (3.) "improper dai& of" lack 
of ' information" ; and .(4) "improper 
objectionsll. The Court agrees with the 
plaintiffs that the ,categories are 
vague, confusing, and overlappi.ng. 

-.  h he ref ere rathqi fh8n addressing each 
category separately it shall attempt to : , .  

. reach. , the. .-derlying substance ,' . of 
A dhenddnt s c,omp.laints . . . . . .  . . . . .  . . .  . . . . 
. . . .  . . 

. . .  . 
..... A large portion of . defendaqt 1 ' s ' '  . -  

. .requests, f OF admi'ss'ions are. based' on 
.:~~deposit~,ion['*.41 .testimony ..and 

'declarations of witnesses ..from ;programs. 
which receive A F L ~  .,grdnts.. . These 

.. 'witnesses have irke&sts. which .: w e  
.adverse to :the plaintiff 5.1 . interes.ts ,: 

.. . as plairiti£$s challenge a source o,f the 
' .witnesses I ,'funding.,'.~t' is plaintif £st . 

. '  xesponees' to .a number . . . of factual . 
assertions'. : b'a.sed on deposition . . : 
testimony' .of these hostile witnesses . 
whibh . lies at the . heart of. ... this 
dispute, . ~l'aizkif f s e~sen~ial.1~ ire,f;use : 

,. to take"the.'testimony- and-declarations 1- 
..' of. these witpesse's at $ace value,..6ven . ' 

. .  if plainti~s have .no contradictory. 
evidence' ' under .'their . control; 
?laintiffs .use . two 'primary approaches .. 
to respond,to- reguests'for admissions 
'based .; upon s.uch testimoriy. . ~irst, . 

rather than admittihg .' . the . factual. . 
. . proposikion, . plainti££s of ten' .admit 
that ' . the ' '  particular '. individual 

. '  kest+fied ,.to , .the relevant factual 
proposition; second, "p$ainti.ff s at . 

. '  times .. ~ 5 1 % '  state that they lack. 

. ' .- suf f kcient' in£ ormation' to respond .to a 
' " request.". bas.ed ..on an adverse witness 1 s . 

testimony oy .declaration. The. defendant. 
contends that these , tactics are:. .- 

' .  inappropriate and .that ' . .  unless.. . 
. . . . . .  . plaintiffs have. evidence to discred3k 

the.. sworn testimony .on. which,' the . . .  
. . '  request for'admission -is based, the .... 

factual proposition sliou1d.be admitted., : .. . 
The Court [*51 finds that under the 
circumstan'ces , both.. approaches. .are 
.acceptable. 

. . 

 lai in tiff s. first responsive ..tabtid,. . 
riamely admitting.' that a' witness. ' 
'testi'f ied .to a particular fact rather 
than admitting the .underlying fact, is. 

: .. best described as . a giving a' qualified . 
response :. DIN21 . Qualification of . 

responses is permissible under .the rule 
where a. request contains assertions 
which are only partially correct, but 
.hair--splitting., disingenuous 
distinctions are inappropriate. 
T h a l h e i m .  v. Eberheini, :l24 F.R.D. 3?, ;35 



. . . . 

.(Dm : . C o r n .  .' 1 9 8 8 )  (cikations omitlied) . 
The ' Cquit does ,.not .find plaintiffs I 
.distipctiori .:' betwe'en. admitting an 
'&derlYing , fact and admitting that. an ' 
adverse .witnes.s so . testi£ ied ,. either 
hair- spl i tt i.ng ' or disingenuous ; The 
pl&inkiffs rest: the 'distinction on ehe 
.wkll' .establi.shed proposition that only.: 
.the factfinder (here, -the Court) can 
,make . conc,1usiliie1 binding credibility 

...' . . dete,&inat'ions . . ' They. ... claiin that 
defendant s -' ,attempt ..to ' compel their 
admissions :'+s, in fact, aq attempt to 
: force ...plaintiffs to accept:'testimony, 
' ..taken' from interesked third. parties who .. 
are hostile ' to . !:.plaintiffs, as. 
conclusive. , plaintiffs contend. that 
this . would. undercut ... thk discretion 

,."aw&dsd . . ' the :' trial.: court to 
.detehine Ca6.1 , . the xieight and. 

. . 
credibility bf" the.'evidence. . . See Inwopd 
&ab.oratories, '::Inc.'; .v. . I v e s :  
~kboratories, ' Inc., 456 'U.S. 844,. . .  8 5 5  

.. - . . 
"especially in unwiieldy cases such as 
this one ,. :the Court shall' not construe . . . . . 
it, ..:to subsume 'the judicial f Gction 
c0ntained"i.n RU~& 52 (a) to weigh,"and . , . . : .. .. 

- e+aluate testimony. 
.. . .. . ' 

.: : . . . . . . 
. .. The. pla,intif f s-I second . tactic & . . 

resp.onding to the requests .based 'on. the 
'testimony or declarations .of : adverse.. . . 
witnesses is to ,assert .that they lack 

' sufficient in£ ormatiion..' to . respond. ' .: . ,. .. . : . 
[~I..;,En. order to use lack of 'knowledge: 
as ' a reason" for neither admitting or . 
denying a request., a party .must 'assert .... 
both., :that it , has made. reasonabXe .. '- ' :- .. .. 
inq-&e and. that the- info'mat~on known . . .  . :. . . .  ' .  . .  

or readily obtainable by.: .the ..party is -::-'.. " . . 

., . insiiff 5cient tb fashion a response .. 1:' ' .  . .... 
Fed;' R..  Civ. P. 36 (a) ; . , , T h a l h e i m , . . v .  :. ,:,-.. 

~berheim, 1.24 F .  R.D. 34,  3 7  :(D: Corn.:" .. 
1 9 8 8 ) .  The determination .. o f  +hat.. :- , . . 
constitutes ,:a I! reasonable 3nquiryll is .. .. . .. . 
committed '.to +.ihe . soma discretion .of .: . . . . . . 

: . :'. . .. .(i982).. .:'. . . . . . . . . . khe tria&:.court. .Dubin at 474.; Asea at .: 
" 

'.. , . . . 
. .  . . . 1245.. :One .court defined ,the duty to 

. . . . . .  ' .  . . .  .. . Tlie :cotikt' agrees. that -to assume"that . make I!.rea.sonable inquiryI1" as .inchding 
. .. 

. . . 'the depbsstion.. ' .  testimony o r  inve.stig&tion ' of . khe respondent s -.. 
:' d&larations 02.. hostile witnesses are .of~icers, adininis,trator$, agents, and 

. . .'conc&usive ..would be.:to irnfaifly limit ' employees . whb riiay have in£ ormation .. 

" :" plafhtif f s . ca,s,e ' and the .','court Is wxich. m=y lead to a response.. ~elevant 
abi~iky :to ..' .make credibility . documents:and regulatiok:also must be ,,:. . 

. . . ' . . . . , .d=termi&zions . at. trial. [HN31 Great .' ' adviewed. . . . D i e d e r i c h  .v.; bep t of Army,. . . ..: 
' . . :d&€ erence given to .'the trial judge1 s ", ..132.. . F , R . ~ ;  6 1 4 ,  " 6 1 9  . . (S .D.N.  Y .  

. . ... . . 
'~.credibi'lit$ findings upder Fed. R. ~iv;.'.'', 1 9 9 0 )  . [kg] ... ' 

. ... P,. 52 (a) , be~ause':~~only the trial, judge 
can.. be aware of the variations in Plaintif f s describe,. their method, &:.: 

' .ddmeanor arid tone of voice, that bear :'so ..responding to the requesizs for , , .  

heavily ..bn the lhgener s."uhderstanding admissions as, follows : .. ., . . . ... 
: .  . . .. 

of and helief in what is . said". .. . . . .. 
- & d e r s o h  v. - Bessher C i t y ,  -..:470 .U. S ,,,:. ' (a) ..' If. - there existed ' documentary .: ..: . . 

: 5 6 4 ,  575 ( 1 9 8 5 ) .  Moreover, a .trial evidence to contradi'ct. the ..witness! . 
. . . judge. need not'. .. . 'accept "even ..testimony, plaintiffs - .  denied .the 

uncbntradicted and . . . unimpeached . reTest an'd quoted,; .as well as cited, 
testimony i.f it. i s  'from an interested the relevant .document; (b) If. the 

. 'I ' party or is inherently improbable. l1 - 9 documentary evidence supported the.' 

. . : . ~&ght &.. Miller, Federal .Practice and witness I tes timony upon which a request . , 

: '  Procedure, 12586 (1971)-;- . . was based, plaintYffs admitted such ' 
. . . . . . .: .. . . <  ' 'request; and (c) If after reviewing all 

. . a purpose .of the W l e  36(a). .is to of the documentation in their 
. ' narrow the scope. of issues to be.. possession., plaintiffs found neither , 

litigated and -to thereby" expdite the corrobora~ion , nor contradiction ,of a " 
litigation' process.. See, e .g.., ' ~ a b i l v .  ,request. based solely on a hostile' 

. S w a f f o r d ,  128 F.R.D. .l. '(D.D.C., 2 '989)  ; '. witness1 testimony, plaintiffs rioted 
' Equa.2 -. hployment 0pport.unity C o r n  I n  v. the testimony,. . but neither admitted nor 

, . ' Products CO., 8 9  F..R.D'. 129, 1 3 0  ..denied"the request. 
(E.:D, Mich. 1.9811 . 1*7.1 =though this is 
an . .extremely impoltant function, . P1. Opp.,.. at -2 -3 (fbotnotes omitted); . . 



. . .: - 

plaintif i+! also stated oh the . covkr 
page of their responses to all but the 
first ..s'ix 'sets of .'requests for 
.admissions that 

In answering these admissions 
plaintiffs have':' reviewed all the 
information and documentation i n  their 
possession. ' In' sonie instances 
plaintiffs were. .Mable. to fully admit 

.: or. deny., but maintain that they made a 
."reasonable inquiry before answering 
.each admis.sion. _ ... 

..  . 
Pl. Opp.. at 4, n. 3; see also, eig.,, 
..PI. Response. 'to Def . Seventh .: ~&ques.t 
for ~dmissions, filed April 10, 
1992 at.: 1. [*9] 'Piahtiffs also.. 
indicate that while this passage was 
IfinadvertentJy omittedfi from the. first 
six sets of .re.quests, the. same inquiry 
was undertaken in.:developing responses' 
to those requests. P1. Opp. at 3,, .n. 3.; 

, . . .. 
. . ~hti Court .,finds that the review of 
the documentary'evidence $n plaintiffs1 
possession, wa.5 sufficient to constitute 
a 'reasonable inquiry.   he ref ore':' their.. 
claim . that . they had inadequate 
' infbrmation to. respond was proper. 
Although they are unable to contxadict 
various factual assertions, the 
..information. they seek is in the hands 
of the de'fendant 'or adverse "third 
parties. Moreover, some of {the - 

information relates to questions. 
.yegarding the witness's state of mind" 
which is not easily ~ontroverted. The 
plaintiffs have exhaustively'r&viewed 

.... the irif ormation under. .their control,. 
This effort constitutes compliance with 

. . the rule. . . 
. . .. . . . 

The Court has found no cases 
involving the specific question of 

- 

whether, once plaintiffs have had the 
opportunity to cross -examine adverse 
witnesses at depositions, they should . 

be required to admit the witnesses' 
sworn testimony. .. -The Diederich court 
held that reasonable inquiry does not 
extend to third parties absent.. .sworn 

' deposition testimoriy of : tlie' third [*lo] 
party. 132 F.R.D.  at 620 (emphasis 
added) ; D u b i n  T?. E.F. Hutton Group,' 
.ILIc., 125 F..R.D. 372, 37.4-75 (S.D.N.Y. 
19891. The case that comes. closest to 

. . . .. 
.... 

addre&ing ttie,.'pi;k~ise -issue faced by 
,,. this Court is ~ u l a n s k y  v. Iowa-Illinois 

Gas & E1ectri.c , Co.,:"'92 F. ~upp,-'- 128 
. ' (S.D.. I .  1950) .-'  here; , the ' court 
declined to require.'a r&pondi.ng pa&y. 
to .inqui.re. - of a hoskile .third part? in" " 

. .  order :to answer a . request for 
..' admission. .'TO require the.. .responding 

party to r&ly on the hogtile .$itness 
. .  would.. deprive it "of-"the right to 
examine the witness in. deposition$' and 
as" ' an . adverse witness .at ... trial. Id. 
While "'in the instant. case. plaintiffs 

' :have had the benefit ,of cross.-.. 
examination o,f many ..'of these third .: 

. '  parties at:.sworn depositions, they have 
not, similarly to the..responding party 
in Dulansky , had . the opportunity " of 
&xamination . at" trial.;. .. . , , ~ e  . Court ,,' 
:believes that the. principle..'expressed' 

': in Dulansky and Died&i'ch.- should be" 
' extended to . cover., the situation faced'. 
here, because it '.believes,. for reasons 

. previously ~tated, that plaintiffs are 
entitled to have the credibility of 
hostile witnesses.assessed~at trkal. . .. . . 

. . .  
.. . ~&endant.s alib &iack -plaintiffs1 

[*ill objection;: to certain requests 
which address.. whether -& grantee proj ect 
has taught or promoted religion or. had' 
religious. content ,;on .the ground ' that 

.. .the adkission': ca.1.l~ for - a : legal 
conclusion,. ~ e f  endant argues that this,, 

. objection' is specious .because Rule 
3 6 (a) specif ic'ally authorizes the 

.. .. application of. law '. to fact. ' Moreover, 
.. . defendant . araes , pl.aintif f s llrqely, 

if ever1! objected Tii. depositions to the 
question of whether a grantee' project 
taught or promoted. i'eligion or had ' 

. rel5gious content.. Pheref ore, defendant 
,argues, ' plaiptif f s waived' . . .. the 

' objection. _ .  .. 

: ._ . 
' ' The Court is not pkrsu&ded that. the 

waived their right to rafuse 
to admit certain mabters. by: the Zact 
.that they agreed to.' make..'ob j ections to. 
deposition questions. 'The two matters 
appear. distinct'. While plaintiffs . may.. . 
not have had 'a problem with..':certain 
witnesses , .expressing their opinions 
regarding the rel~&.ous content of a 
program or institution at a deposition, 
this failure to object does' not mean 
that plaintiffs should be forced '-to 



'admit thai:. . . the witness s ,conclusi& is 
correc~., ' any more " than plainti'ff s 
should- . be" forced: :' to ,accept the . . 
'wit+&. 1 =- mo$e factual assertions. 

. .  . .' . 

. . ' The . d& f &idant's also . ha& more 

. . .fd&al', technical co~laints [*12]. ab&t 
' . . -pi'a,$ntif fs .responses. Defendant argues 

that .: plaintiffs :. repeatedly deny 
' '  requests ;,.,based - on inadequate 

.; :information, ' . .which is . not a . proper 

. .  . 
. . . . . resp&.se. under Rule 3 6  Technically, 

" .  the'...rule, ,a>.-,'coptemplates lack.. of ' . ... . . .. inf o*tion ' as :.a possible .. reason for . .  
. . . . .  f aildre to admit di. deny rather than a 

. :  ' basis. 'for .denial. Fed."'.R. Civ. . P,. 
3.61a) ; . ~halhe4m v. Eberheim,, ,124 F. R.D. 

. . 34,  , .  37. ' ( D .  - COm. 19.881. Similarly, 
. . ' ..defendants. . complain 't,hat plainti£f s 

. . , admit: p'drtions; of a response without 
. .  . 
. . . ' ' . addressing tl;e:remdinder of it, or. that. 
' '  they fail to' ass'ert that. a reasonable 

inquiry .has . . been .made. . . 
. .. . . .  

. . .  &rh3ps def end&t is ' correct that 
... .plai~itf f f s . responses to the requests . i  . . ' .  . 

$ 0 '  ..admissions 'are, at. times,-. 
'.tiichnicaliy deficierit. .Yet, these 

, . ; defects .. are .relatively minor and. do .not 
.. '.- don* use the issues'. The court finds 

that'"khe .plaintiffs .-.made 'a diligent, 
, good f &i&. . ef fprf - .- .to. in£ o?xi the - 

' . '  1 '.dkEendant. .. of what' facts . .they could . 
'' ,fairly . admit and "what -facts -they could 

. . ' nqt concede.  heref fore, defendant was 
not . mislead. or prej'udiced by any 

. ' technical defects . Under, otlier 
circumstances t.he court;.'might order 
plaintiffs to.amerid certain responses 

. to be in more literal aompliance with . . 
~ u l e  36 (a) . However, in. this c'ase,- 
given, [*I31 the number .of requests' for 

" ' . admis'sions and the imminent trial 
date, requiring amendment of. the 

, ! I. responses would ndt serve the interests 
, of. . justice. The defendant . has been 

, . informed of plaintiffs position' on the 
issues - raised.   he Court has .determined.' ' 

.. .: that the general approach taken-by'the 
' . -plaintiffs , in responding to the. 

requksts is permissible.'  heref fore,. 
amendment would serve no' .. useful 
purpose. The exercise would-' . '  not 
'signi:ficantly narrow " the issues or 

,. . . . inctease defendant 1s &derstanding' of 
the .issues at. stake ., Rather, it would 

. ' occupy time that could, in the Court s 

. . ._ ;. 
. . opinion., b'e more p'roductively used ' f ?r 

stipulation. conferences. and - .other 
prekrial preparation. .. . 

.. .. 
. . Neither will the court 'grant.. . . '  

d&endant s request . that ' matters lie 
,. deemed admitted .(with one .exception, . 

. : discussed -below) . [HN51 An order 
"seeming" 'matters admitted is .a I1severe. 
sanction1'. Asea. Inc. v. '  Southern 

Pacific ~ransportakion--Co..%. .669 '~.2d .,. , , % .  ' 

. . 
1242.; :I247 , .(9th ~ir. 1981) . -AS .stated. 
above'., i n  general plaintiff s,f approach ' . 

" ' to responding to.. .defendant s requests . .. : .. . 
.. ' Tor. admissions ,is acceptable. Although -. . . .. . ' 

some.. ' responses have, .technical . . . 
deficiencies, . the Court-: is . .satisfied' -:;-.] ' , " 

that.. the plaintiffs used their.. best :. ' . . ' . ... . . 
- efforts to provide [*I41 complete and - .  .: . :. ' . . 
,, . f orthciiming' responses'--'. . .to. the. , , 
. .. defendants I. multitudinous 2equest.s. , . .. . . 

.. . for. ..- &dmissions. . .  Under these . -. .' .: - . circumst&ces-;.'. the Couxt ' declines, .in , , .. . 
its discretion, to penalize plaintiffs.. . 

" . ' 
. - 

" for, some" .technical' deviance' from the 
literal requirements of the rule.; ' see, . 
e.g. .., ~ s e i ,  669 F . Z d . . a t  ,1246 (noting - .. 

izhat. Rule. 36 (a) , like 'discoveq. . . process 
" in general,'.' .is, I1subject to an 

o9 overriding limitation ' of. good f aithrl) '. 
Allowing f s responses to stand , .. . . . . - 

wi.llnotprejudice.deferidantls ability. .!. . 
. ' , to .prove his case, as he can ,offer the. 

testiniony relied upon in. the reques'ts +. 
for admission . at. trial. Moreover, this. .;: . . . .  . . . ... 
procedure will 'serve- the interests . o'f;:: 
.gustice p d  promote a .determination of. . 
the :merits by allowing' the Court.:an., .. ' 

A .  opportunity .to we?gh. for itself the' .. . . 
credibility of 'witnesses testieying to .:. ,; 
contested facts. Cf :::Fed. R. Civ. P. 
.3.6(b);.,pabil v.. Swafford, ~z~'F.R.D. .li. 
2 (D.D.'C. 1989J'.~;'{with&awal .of 
admks,ions permitted where . the 
presentation of the , merits will be' 
.senred"&d the party who requested the,. :. 
admission will not- .be prejudiced) . 

. . . . 
The Court. -appreciates' that ;he 

... 
defendant - has suffered legitimate . . 
df ff iculties in attempting to narrow '. ... 

the scope of thks [*I51 case. However, 
"'it believes that the remaining :.time 
left before trial would . be . betker spent 
..by the' parties engaging in serious 
stipulatibn conferences .to attempt:.to 
narrow , the' .. . issues,, rather , th.&h 



... .. ' 
burdening themselves and ' this : court : because the pliinf if f s 1 answer i n  . . . 

... .. ' 
. . . .  with time-consuming. motions .on the ,.inaccurate. 

intricacies and l'imits of the discove.ry. ' . . 

.... . . -. , . . . . . .  rules.. ~t is. in the : interest of' both IIX-:, ~onclusion . . ... . . . .  . . .  ... ... . . . .  . . 
. ' sides. to . use their,. best efforts to .. . . . . . . .  ... .. , . . 
address these issues now so that, they .. For all ,of. the reasons previously~ "' '- 
can use the limited time allotted the.m, - stated.. herein,, the court- shall deny the .. 

. . &or trial most effectively. . ' . . defendant's '~otion..to Deem ~~fendaritls ... 
. . . . kequesks . for: Admissions .. kdmitted, or, . . . . .  

Aith&ugh. the pari%esr briefs discus=. in 'the ~lternatiird,' tb..  Compe.1 More :. . . .  . . . . . .  . .  
. , . . - ' . .these issues mostly in general terms,. Compl.eee Answers, except that the Court , . . 

.' : there is one specific instance in,which ; shall grant 'the Motion with. re's'pect to . - .  . . _. 
'' .the . . def epdant has shown that . . the , request number eighty-f ive of 

. . . .  'plaintiff s" response fo .:a sequest for ' , defendant s- . twengy-f irst . '.set of. . :_ . . . 
. . .  . .admission. . is inadequate... ,Question . requests. for . admission.s, . and shall.. . 

, .eighty*£ ive of ' defendant s twentylfirs~ - . deem said ,.request adelted. , .  
. . . . .  

, ' set of requests for admissions. reads.:. . 
. . . . .  . . 
. :  The ..Court s.hall .issue [*17] an , . :. 

.85. ~dmit or. deny that.. the . OAPP .site . ~i?~rbpritat6. .order ... on... . +is. .date.. :.. . . .  

visit report prepared after a December . . . consis,tent. . with . . .  this.. . . . Memoranduma.; . . . . 12, 1991 site.:visit to the Holeton AFT "opinion. " . ' . . . . . I ( . .  . . . . . . . . .  . . . .  . . . .  . . .  . . . . .  . project characterkzed the sectarid' . . . . _ . - ,.. , . 
. . . . 

. . . . .  ' persorinel of the TIPP prograin as. May 15, 199.2 . '. . . . .  . . 
. . . . 

, , !professional,' 'people :(:who). know. th= . . .  . . 
boundaries' of their disciplines. or CHAR&ES R.  RICHEY,. . '  " . . . . . . . . . .  . . . . .  . .  : . . . .  . ,.. 'areas ..-pf experct:i.se . . . .  .:. . '  . . ;. 

. . . .  . . .  UNIT STATES. DISTRICT .JUDGE ' . ; % '  . . . . . . .  . ,. . . .  . . .  ' Anbwer: Deny. .:.This:- statement",.' ... . . . . 
... miac,ha~acterizes .th$l site visit report. ORDER '- MAY .IS:, 1992;. . . ~il&d I t 

The' report ,did" not characteri:ze the : . .  . . L ' 

sectarian personne?, .in these. : .terms. In .adcord.ance with"" the . .Court Is : ' 

[*I61 Rather, *he . Report. noted : "'they ~emorddum Opinion .in' - the 'abqve- ., . . . . 
' . . :claim that all of them are professional ; .captioped case;: filed on. this. date,' and 

. . .  people who'how the boundaries of 'their . 'for the reasons'. stated thereili', it .is,,: 
dis,ciplines, It. and, , ''they $asserted .that.,; .; by the Court, this 15 day of May, 1992,: . . 

" 

. . ... . . , . as professionals, they know. the. . . . . .  - . 
.boundaries. n , I  ' . OR~ERED that request. ,numb& eighty- . . 

., ' 

I .  
' ' five of defendant s twenty-5irst ,set 6f .. ' 

In his reply, the defendant' ~&v$des a ' requests for admissions shall b& arid ,,:. 5 .  

::copy of the relevant site visit report, . . hereby is, deemed admitted, , . and.it is . . . .  . . ' . ~t states that the sectarian personnel , , . . . , .... .- 
~fare .professional people and know ~the FURTHER. :ORDERED that . . in all other 
boundarces . of their . disciplines or' . respects', .defendant s Motion to. Deem ... 
areas of expertise" . Def . Reply, Att . A ' ' ~ e f  endant s ~equesfs f oi: Admissions 
at' 11, Quest. .10 : a  .The Court could not . . Admitted,,, .. pr, in' ' the Alternat,ive, tp 

. . locate the passages cited by the . Compel .More Complete Answers ...... . shall. be, 
plaintiffs and it, . appears that the .'.and hereby is;DENIED. . . .  

. . ... ... accurate1.y . request for admission . . . . . . . . .  
. . . . .  quotes the' site visit repdrt ,despite . . . . CHARLES R. RICeY, ... ::' 

. . ... . . the plaintiffs :. .assertion. to the . . 

contrary.   he ref ore, this. particular . . .  UNITED STATES' DISTRICT m G E  . . . .  . .  ... . . 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

1 
In the Matter of 

ASPEN TECHNOLOGY, INC., ) Docket No. 93 10 

Respondent. 

ORDER DENYING RESPONDENT ASPEN TECHNOLOGY, INC.'S 
MOTION TO EXTEND DISCOVERY AND MODIFY THE SCHEDULING 

ORDER DATED SEPTEMBER 16,2003 

On November 12,2003, Respondent Aspen Technology, Inc. ("AspenTech") filed its 

Motion to Extend Discovery and Modify the Scheduling Order Dated September 16,2003. 

Pursuant to Rule 3.2 1(c)(2) of the Commission's Rules of Practice, 16 C.F.R. 

8 3.21(~)(2), the Court finds that AspenTech has failed to show good cause for the extension 

sought. The motion is hereby DENIED. 

ORDERED: 

Stephen J. McGuire 
Chief Administrative Law Judge 

Date: 



CERTIFICATE OF SERVICE 

I, Evelyn J. Boynton, hereby certify that I caused a copy of the attached Public Version of 
Complaint Counsel's Opposition to Respondent's Motion to Extend Discovery and Modify the 
Scheduling Order to be delivered this day: 

Two copies by hand delivery: 

Hon. Stephen J. McGuire 
Chef Administrative Law Judge 
Federal Trade Commission 
Room H-112 
600 Pennsylvania Ave., N.W. 
Washington, DC 20580 

By data disk and by hand delivery: 

Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rrn. H-159 
Washington, DC 20580 

By electronic mail and by first class mail to: 

Mark W. Nelson 
George S. Cary 
Cleary, Gottlieb, Steen & Hamilton 
2000 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
mnelson@,cnsh.com 
gcary@,cnsh.com 

Merger Analyst 
Federal Trade Commission 

Dated: November 24,2003 


