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The Federd Trade Commission (“FTC” or “Commission”) is the federal agency with principa
responghility for the protection of consumersfrom unfair and deceptivetrade practices. Under the Federd
Trade CommissonAct, 15 U.S.C. 88 41 et seq., the FTC is broadly empowered to prevent such unfair
and deceptiveactsin or affecting commerce, by “persons, partnerships, or corporations,” except for certain
expresdy excluded entities, including “banks.” 15 U.S.C. 8 45(8)(2). The FTC aso has principa
responsibility for protecting the consuming public from telemarketing fraud, by promul gating regulationsand
taking enforcement actions under the Telemarketing and Consumer Fraud and Abuse Prevention Act, 15
U.S.C. 88 6101 et seq. — adthough, inlight of the widespread nature of telemarketing abuse and the need
for additional enforcement resources, Congress aso gave overlgpping enforcement authority to the States.
15U.S.C. §6103.

In the present case, this Court is called upon to resolve complex and important issues regarding

the authority of various government agencies to take regulatory and enforcement action with respect to



telemarketing activities undertaken by a corporation that does not itsdlf condtitute a*“bank,” but claimsthe
right to be treated as a “bank,” for al purposes, by virtue of its Satus as a subsidiary of a bank. The
guestion presented entails the analysis of severd interrelated federd statutes, including the FTC Act, the
Tdemarketing Act, and the recently-enacted Gramm-Leach-Bliley Act, in which Congress sought to bring
clarity to previoudy disputed jurisdictiond issues regarding bank affiliates. Becausethe present motionto
dismissdirectly addressesthe FTC' sjurisdiction — and prompted in large part by its abiding concern for
the vigorous enforcement of consumer protection laws — the FTC submits this brief as amicus curiae.
ARGUMENT
THE PLAIN LANGUAGE OF THE PERTINENT STATUTES,

ASRECENTLY CLARIFIED BY CONGRESS, SUPPORTS
THE STATE'SAUTHORITY TO BRING THISACTION.

1. Asdl partiesbeforethe Court have acknowledged, the established “ starting point” for statutory
andydsisthe“plain language’ of the operative provisons. See, e.g., United Sates v. McAllister, 225
F.3d 982, 986 (8th Cir.2000); Board of Governors of the Federal Reserve System v. Dimension
Financial Corp., 474 U.S. 361, 373-74(1986). Inthepresent case, even plainlanguage analysisrequires
anumber of Seps, inlight of the need to read the pertinent language contextudly. Intheend, however, one
finds that Congress has indeed spoken plainly, and that its most recent pronouncement, in particular, has
provided an unambiguous answer.

The State has brought this action againgt defendant Heet Mortgage Corporation (“FMC”) under
§ 6103 of the Telemarketing Act, which providesfor actions by the States whenever a person has engaged
in a pattern or practice of telemarketing that “violates any rule of the Commission” under the Act. 15

U.S.C. §6103. The Commission has promulgated regulations to implement the Act, in its Tdemarketing



SdesRule(“TSR”), 16 C.F.R. Part 310. The gpplication of boththe TSR and the Telemarketing Act itsdlf
is limited, however, by 15 U.S.C. § 6105(a), which provides that “no activity which is outside the
jurisdiction of [the FTC] Act shall be affected by this chapter.” In other words, the TSR applies — and
the State may maintain thisaction — only if the activity in question iswithin the norma scope of the FTC's
authority under the FTC Act.
The scope of the Commission’s jurisdiction under the FTC Act is defined by 15 U.S.C. § 45

(a(2), which provides a number of exceptions to the Commission’s broad authority to address unfair or
deceptive actsin or affecting commerce. The exception at issue hereis, asthe parties have dl recognized,
entity-based —i.e., “banks” like“savingsand loan inditutions,” are excluded from FTC jurisdiction. The
FTC Act further defines “banks’ by reference to alisting of certain digtinct types of legd entities. See 15
U.S.C. 88 44 (find paragraph), 57a(f)(2). That list includes:

nationa banks

banks operating under the code of law for the Didrict of Columbia

Federa branches of foreign banks

member banks of the Federd Reserve System

branches and agencies of foreign banks

commercid lending companies owned or controlled by foreign banks

banks insured by the Federal Deposit Insurance Corporation

insured State branches of foreign banks
15 U.SC. 8 57a(f)(2). “Nationd banks” while not expressly defined, are extensvely addressed in
Chapter 2 of Title 12 of the United States Code, which providesfor the formation and chartering of entities
organized to do business as banks under the aegis of the Office of the Comptroller of the Currency. See
12 U.S.C. 88 21-27.

For present purposes, two aspectsof these FTC Act provisonsare particularly sdlient. First, while

8 57a(f)(2) provides a comprehensive list of entities considered to be “banks,” that list does not indude
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affiliates of banks, whether parents, subsidiaries, or sister corporations. Second, none of these provisions
indicates that the FTC lacks jurisdiction over a particular entity smply because OCC or one of the other
federa banking agencies has jurisdiction over it. That is, the exception is not drafted to exclude, for
example, “entities subject to supervision by abanking agency,” “entities subject to the banking laws” or
the like! The courts have frequently recognized the propriety of overlapping jurisdiction, and have
repeatedly rejected arguments that the FTC may not proceed against unfair or deceptive trade practices
amply because another federd agency has concurrent authority over the same activities. See, e.g.,
Thompson Medical Co.v. FTC, 791 F.2d 189, 182 (D.C. Cir. 1986); Amrep Corp. v. FTC, 768 F.2d
1171, 1176 (10th Cir. 1985); FTC v. Texaco, Inc., 555 F.2d 862, 881 (D.C. Cir. 1977).

A sraightforward gpplication of the language of the FTC Act indicates that — even gpart from the
darifying language of the Gramm-Leach-Bliley Act discussed bedlow — FMC fdls outside the statutory
“bank” excluson. FMC does not claim to be a nationa bank, or any of the other entities listed in 15
U.S.C. 857a(f)(2). Rather, itissmply owned by anationa bank, and is therefore subject to regulation
by OCC. Neither of these circumstances satisfies the language of the FTC Act, and FMC thereforefals
outside the language of the exception.

2. Inits brief as amicus, OCC refers to Section 8 of the Federal Deposit Insurance Act, 12
U.S.C. § 1818, as a source of enforcement authority over banks and bank subsidiaries. OCC Br. 4-5.

That section indeed provides the federal banking agencies, including OCC, with broad authority to take

1 This contrasts with other exceptionsin the same FTC Act provision that are conditioned on the
exigence of another agency’s authority under other statutory schemes — e.g., that for “persons,
partnerships, or corporations insofar as they are subject to the Packers and Stockyards Act * * * "
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enforcement actions againg covered financid indtitutions. Of particular relevance here is that section’s
cease-and-desist authority, which provides, in rdevant part:
If, in the opinion of the appropriate Federa banking agency, any insured depository
inditution * * * isengaging or has engaged * * * in an unsafe or unsound practice * * *
or isviolating or hasviolated * * * alaw, rule, or regulaion, * * * the agency may issue
* * * anotice of charges in respect thereof.
12 U.S.C. § 1818(b)(1). “Depogtory indtitution” is defined in Section 3 of the same Act asincluding a
“bank,” which in turn includes a“nationd bank.” 12 U.S.C. §8 1813(a)(1), 1818(c)(1). Under § 1818,
OCC hasbroad authority to take action against banksviolating any “law,” and it hastaken the pogition that
it may, among other things, enforce the FTC Act’' s proscription of “unfair or deceptive acts or practices,”
15U.S.C. §45(a)(1).? OCC dso assartsthat its supervisory authority over nationa banksextendsto their
subsidiaries. OCC Br 1. The FTC has no occasion to question OCC' sinterpretation of the breadth of
itsown authority under astatute under which it operates. Neverthel ess, none of the provisonscited above
expresdy defines“bank” asautomaticaly including separately incorporated subsidiaries® Subsidiariesare
legally separate entitiesfrom their parents* 1n any event, regardless of how these sections are viewed for

purposes of ascertaining the extent of OCC's authority, such aview could not control the correct inter-

2 This is possible because the FTC Act’s substantive proscription of “unfair or deceptive acts or
practices’ is set forth in a separate subsection, 15 U.S.C. § 45(a)(1), which is not subject to the juris-
dictiond limitations discussed above, such as that for “banks” Those limitations are contained in
8§ 45(38)(2), which rdates to the regul atory and enforcement authority of the Commission.

s Indeed, severa provisonsof these and other sectionsof the banking law refer expresdy to*abank
or asubsdiary of abank,” e.g., 12 U.S.C. 88 1818(b)(3), 1818(b)(9).

4 See, e.g., Depatment of the Treasury News Release, “ Subsidiaries v. Affiliates,” 1998 WL
240802 (May 12, 1998): “Under afundamenta, longstanding and uniform rule of corporate law, a parent
corporation is not liable for the obligations of a separately incorporated subsidiary in excess of its
investment in that subgsdiary; in other words, the parent is treated like any other shareholder in a
corporation.”
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pretation of the term “bank” under the FTC Act, an entirely separate statute with different focus and
purpose.
Even more important, contrary to OCC's assertion, we know of no language in § 1818, or
elsawhere, specifying that the authority it confers on OCC is “exclusve” The courts have consstently
recognized that the conferrd of authority on one federd agency does naot, in the absence of a clear
congressond directive, oust other agencies of pardld authority under other statutory schemes. See
Radzanower v. Touche Ross & Co., 426 U.S. 148, 154 (1976); Serling Drug, Inc. v. FTC, 1973-2
Trade Cas. (CCH) 195,779, at 95,781 (S.D.N.Y . 1973) (EPA labeling jurisdiction over disinfectant did
not out FTC of jurisdiction over disease prevention clam made in advertisng).
3. 1n 1999, Congress acted to resolve any lingering uncertainty in this area, addressing the very
guestion before this Court expresdy and precisaly. Aspart of the Gramm-Leach-Bliley Act, Pub. L. No.
106-102, 113 Stat. 1338 (1999), Congress enacted the following provision:
(8 CLARIFICATION OF FEDERAL TRADE COMMISSION JURISDICTION. Any
person that directly or indirectly controls, is controlled directly or indirectly by, or is
directly or indirectly under common control with, any bank or savings association (as such
terms are defined in section 3 of the Federal Deposit Insurance Act) and isnot itself abank
or savings association shall not be deemed to be a bank or savings association for
purposes of any provisions applied by the Federd Trade Commission under the Federa
Trade Commission Act.

Pub. L. No. 106-102, § 133(a), 113 Stat. 1383. Whatever may have been debatable about the pre-

exiging statutory language, it is difficult to imagine language that could have provided clearer guidance than

this for the present case. The firgt clause carefully makes clear that the provison ensuring FTC authority

gppliesto dl three types of bank affiliates. parents, subsdiaries, and Sster corporations. FMC readily

acknowledgesthat it is“controlled by” abank. The second clause makes clear that the provision gpplies



to any such afiliatethat “isnot itsf abank.” Congressdidnot, for example, phrase the excluson interms
of whether an dffiliate that “is owned by a bank,” or “engages in activities permitted for a bank” or “is
regulated asif it were abank.” Instead, it provided expresdy that an affiliate is covered by this provision
unlessitis“itsdf abank.” FMC doesnot and cannot arguethat it is“itself abank.” Accordingly, Section
133(a) unambiguoudy provides that a subsidiary such as FMC “shall not be deemed to be a bank” for
purposes of gpplying the FTC Act.

Both FMC and OCC insigt that, even conducting a“plain language’ andys's, one must ook at an
enactment as awhole. FMC Reply Br. 3-6; OCC Br. 4-5. We entirely agree with this fundamental
principle of statutory congtruction. See, e.g., Harmon Industries, Inc. v. Browner, 191 F.3d 894, 899
(8th Cir. 1999). We see no conflict, however, between the plain meaning of Section 133(a) and the
provision of Section 133(b) on which FMC relies. That section provides:

SAVINGS PROVISION. No provison of this section shal be construed as restricting
the authority of any Federa banking agency (asdefined in section 3 of the Federa Deposit
Insurance Act) under any Federa banking law, including section 8 of the Federal Deposit
Insurance Act.
As discussed above, OCC hasinterpreted 12 U.S.C. § 1818 as affording it enforcement authority over
subgdiaries of banks, and the FTC does not dispute that concluson. But recognizing concurrent FTC
authority over subsdiariesand other affiliates, as Section 133(q) dictates, doesnot in any way diminishthe
scope of the OCC’sand other banking agencies authority. OCC's arguments regarding the ostensible
loss of “exclusivity of authority” (OCC Br. 5) have two serious flaws. First, OCC pointsto no language
in 12 U.S.C. § 1818 (or esawhere) providing for such exclusivity, and we are aware of none. Second,

even if therewere abasis for aclam of exclusve authority on OCC's part, the plain language of Section

133(b) does not guarantee such exclusvity or preclude concurrent FTC authority; it is a Smple savings
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clause that ensures that OCC's own authority affirmatively to act will not be cut back. Thisis entirdy
conggtent with alitera application of Section 133(a), and the two sections pose no conflict that can render
thelr dear terms ambiguous.

Furthermore, afuller consderation of the context of the GLB Act should takeinto account its other
provisons, such as Section 505, 15 U.S.C. § 6805, which alocates enforcement responsbility for the
Act’s consumer privacy protections among a number of federa agencies. OCC, for example, is given
authority to enforce the privacy provisons asto “nationd banks, Federa branches and Federa agencies
of foreign banks, and any subsidiary of such entities* * * .” 15 U.S.C. § 6805(a)(1)(A) (emphasis
added). This section showsthat, within the GLB Act itself, Congress paid close attention to the existence
of subsidiary corporations, took care in dlocating enforcement authority with respect to them, and crafted
precise language to do so, which should be applied as Congress wrote it. The clear terms of Section
133(a) of that same enactment — which expresdy guaranteethe FTC' sjurisdiction over acorporation (like
FMC) that is controlled by abank, but “is not itsdf a bank” — plainly answer the question at hand, and
mandate that FMC’ s motion to dismiss the State' s claims under the Telemarketing Act be denied.

1. THE LEGISLATIVE HISTORY AND HISTORICAL BACKGROUND OF THE
GLB ACT DO NOT WARRANT DEPARTURE FROM ITSPLAIN LANGUAGE.

1. FMC, supported by the OCC as amicus, argues that the legidative higtory of the GLB Act
shows that Congress sought merely to preservethe FTC' sexisting authority in thewake of the GLB Act’s
expansonof activitiesby bank affiliates, and that literal gpplication of Section 133(a) would flout that intent
by effecting a dramatic expansion of FTC authority. FMC Reply Br. 4-6; OCC Br. 5-7. The essential
premise of this argument, of course, is that it was previoudy clearly settled that OCC had exclusve

jurisdiction over subsdiaries of banks, and that the term “bank,” as used in the FTC Act, necessarily
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included subsidiaries. Contrary to that supposition, however, the FTC — and Congress — had good
reasonto view the FTC Act’s"bank” exclusion gpplying only to banks themsdves, and to believe that the
FTC indeed had authority, concurrent with OCC, over bank affiliates including operating subsidiaries.
Consderations supporting this view included the treatment of SEC broker-dealer requirements under
andogous gatutory provisions, acourt ruling involving smilar issues with respect to thrift subsidiaries, and
evencommunicationsfrom OCC itsdf. Thesefactorscontinueto buttressthe FTC' splainlanguagereading
of its authority over bank subsidiaries.

Perhaps the clearest pre-1999 indication of the proper application of non-banking laws to bank
operating subsdiaries is found in the trestment of such entities under the securitieslaws. In the Securities
Exchange Act of 1934, Congress gave the Securities and Exchange Commission (“ SEC”) broad authority
over securities” brokers’ and“deders,” but in each case specified that such term “ does not includeabank.”
15 U.S.C. 88 78c(8)(4), 78c(a)(5). That Act’s definition of “bank” strongly resembled the FTC Act’s
definition, incdluding “a banking inditution organized under the laws of the United States,” comparable to
the FTC Act’s “nationd bank.” Although a 1985 SEC attempt to regulate broker-deder activities by
banks themsel ves was rebuffed as contrary to the plain language of the 1934 Act (see American Bankers
Ass nv. SEC, 804 F.2d 739, 742-44 (D. C. Cir. 1986)), the SEC and OCC havelong been in agreement
that this excluson of “abank” did not extend to operating subsidiaries of banks. Accordingly, bank
operating subsidiaries engaged in securities brokerage or dedling have dways been subject to the 1934
Act’ sregigtration requirements and have been regulated by the SEC.  For example, the SEC has Stated,
in aletter to the Chairman of acongressond committee, that “ subsidiaries and affiliates [of banks] are not

covered by the bank exclusion.” SEC No-Action Letter, 1993 WL 199082, *6 (May 6, 1993). The



fallowing year, the Comptroller of the Currency noted, in testimony to a congressona committee, that
where brokerage activitiesare conducted “in separate subsidiaries or affiliates of thebank,” such “ separate
entitiesareregulated by the SEC and the NASD in the same manner asany other non-bank broker.” 1994
WL 589457 (F.R.B.), *8 (Mar. 3, 1994); see also id. at * 12 (referring to coordination with SEC gtaff in
light of overlgpping authority).

Thus, OCC has acknowledged that the exclusion of “banks’ in the 1934 Act referred only to the
banking indtitutionsthemsdves, and not to operating subsidiaries, with theresult of overlgpping jurisdiction.
The SEC and OCC pronouncements do not indicate that this result is driven by any specid characteristic
of, or need for accommodation in, the securities context. Rather, it is a Sraightforward exercise in line-
drawing that is guided by the language of the statute and the understanding that subsidiary corporationsare
separate legd entities from the “banks’ that own them. There is no apparent textua difference between
the FTC Act and the 1934 Securities Act that would jugtify adifferent reading of the FTC Act exemption.
Moreover, OCC’ sacknowledgment of concurrent SEC jurisdiction over bank operating subsidiariesbelies
any notion that OCC’s enforcement authority with respect to such subsdiariesis“exclusve” Cf. OCC
Br. 4-5.

Furthermore, the only litigated decison to address the FTC' s jurisdiction over a subsidiary of a
depository inditution (there, a savings and loan ingtitution) held that the excluson from FTC authority
gpplied only to the depogitory inditution itsdf, and that the FTC had authority over thesubsidiary. INFTC
v. Green Tree Acceptance, Inc., Civ. No. 4-86-469-K (N.D. Tex. Sept. 30, 1987), the FTC sued a
wholly-owned subsidiary of a federd savings and loan indtitution, for violations of the Equa Credit

Opportunity Act, 15 U.S.C. 88 1691 et seg. (“ECOA™), and the Fair Credit Reporting Act, 15 U.S.C.
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88 1681 et seq. Those consumer credit laws havejurisdictiona provisonsthat carve banksand specified
thrift ingtitutions out of the FTC' senforcement authority. The ECOA, for example, assigned to the Federd
Home Loan Bank Board authority to enforce the ECOA under specified provisions of statutes governing
thrift inditutions, “in the case of any inditution subject to any of those provisons” 15 U.SC.
§ 1691c(a)(2) (1988); see also 15 U.S.C. §16819(b)(2) (1988) (parale provisonsof the FCRA). The
Green Tree court recognized that the term “inditution” referred not to every entity subject to FHLBB
regulatory authority, but to a specific type of legd entity provided for by the pertinent datutes, i.e., an
inditutionthat accepted deposits. Sip op. 6. The court further recognized that awholly-owned subsidiary
of such an indtitution was not itself such an*indtitution,” and therefore failed to come within the carve-out
for FHLBB jurisdiction. Accordingly, since those statutes provided for FTC jurisdiction except where
jurisdiction was “ specificaly committed” to another agency (15 U.S.C. 8§ 1691¢(c)), the court held that
there was FTC jurisdiction and denied the motion to dismiss. 1d.

While the Green Tree case involved the subsidiary of a savings and loan ingtitution rather than a
nationa bank, the essentia point of theGreen Tree court’ sanaysisisthat language carving out from FTC
juridiction a specified type of financid ingtitution is most appropriately read asreferring to such inditution
itsdf, and not to digtinct legd entities such as subgdiaries. Asthe Green Tree court itsdlf sated, thislogic
goplies equdly to dl “depositing ingitutions such as savings and loans, building and loans and banks’

referred to in the FTC Act. 1d.5

5 FMC suggests that the Green Tree case is distinguishable from the present matter because there
the court found that the FHLBB “never had jurisdiction” over the subsidiary. FMC Reply Br. 11-12.
Obvioudy, if the court had viewed the “ingtitution” asincluding itswholly owned subsdiary, it would have
found that the FHLBB did have jurisdiction over the subsidiary. That is, the court addressed a precisdy
paradld issue to the present case: whether a jurisdictiond carve-out from FTC authority for a specified

(continued...)
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In addition to the OCC statements discussed above, acknowledging concurrent SEC jurisdiction
over bank subsidiaries that act as brokers and dedlers, on at least one occasion, OCC gtaff expresdy
recognized the existence of similar concurrent FTC jurisdiction over bank subsidiaries, when such
subsidiariesengagein conduct that may violatethe FTC Act. 1na1982 letter to the FTC Divison of Credit
Practices, OCC dtaff stated, inter alia:

Y ou note that in Stuations where acompany is subject to the concurrent jurisdiction of the
FTC and the Comptroller’ s Office, the FTC practice has been to suspend itsinvestigation
of the organization pending an investigation by this Office. Such arrangements have been
agreed to specificaly in the case of nationa bank operating subsdiaries.
OCC Trugt Interpretive Letter, 1982 WL 170954 (O.C.C.) (July 22, 1982). While OCC presumably no
longer adheresto the views stated in this | etter, it shows, at the very least, that the FTC has long asserted
authority over nonbank subsidiaries of banks, and it beliesthe notion that the law was plainly settled against
such authority.
Accordingly, there was substantial reason to believe, well prior to enactment of the GLB Act, that

the FTC had concurrent jurisdiction over bank subsidiaries. Admittedly, the question was not definitively

resolved, and, as FMC emphasizes (FMC Reply Br. 10-13), there is a dearth of direct authority on the

3(....continued)

entity automaticaly includes its wholly owned, but separately incorporated, subsdiary. Accordingly,
FMC’ scriticismsof the State srelianceon Green Tree aremisplaced. Whileit isindeed “ undisputed” that
OCC hasbroad jurisdiction over bank operating subsdiaries by virtue of Section 8 and various provisons
of the National Bank Act, 12 U.S.C. 88 21 et seq., that proposition does not at al undermine the Green
Tree court’ s gpproach to the exception language found in the FTC Act and related statutes.

The FHLBB' s successor, the Office of Thrift Supervison (“*OTS”), has recognized precisely this
diginction, in later legal opinions assarting authority to take enforcement actionasto ECOA violaions by
subsidiaries of thrifts. In concluding that it could take such actions, OTSdidnot attempt to shoehorn such
subsdiaries into the ECOA definition of “savings associations’; rather it relied on the broad authority
granted to it under Section 8 of the Federd Deposit Insurance Act. See OTSMemorandum, 1994 OTS
LEXIS 33 (June 14, 1994).
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issue. Thisisunsurprising, however, in light of the gradud expansion of the activities of banks and bank
dfilistes The Stat€'s clams in the present case involve alegations of misconduct in the course of
telemarketing of asort that isfar removed from traditiona banking services—i.e., membership programs
invalving items such as discountsfor car repair, prescription drugs, and legd services. See Complaint, 9.
Although we have no reason to question FMC' s authority to engage in such conduct, thisis not the sort
of activity that banks commonly engaged in until recent years. That the FTC — and States acting under
the authority of the Telemarketing Act — have not brought such cases previoudy is neither remarkable as
amatter of fact, nor relevant asamatter of law. See, e.q., Cooley v. FERC, 843 F.2d 1464, 1470 (D.C.
Cir.), cert. denied, 488 U.S. 933 (1988) (“even aprolonged failure to assert an agency power does not
destroy it").6

Inits submission to this Court, OCC focuses on the FTC Act’s divison of rulemaking authority,
for rules that “define with specificity acts or practices whichare unfair or deceptive,” asbetweenthe FTC
and the Federal Reserve Board (“FRB”). OCC Br. 2-3. That rulemaking authority isnot directly relevant
to the present case, because the Commission’s Telemarketing Sales Rule, 16 CF.R. Part 310, is
promulgated under a separate provison of the Telemarketing Act itsdf. See 15 U.S.C. § 6102.
Nevertheless, the FRB’s extensonof itsown ruleto “ subsidiaries’ of banksisindeed anomalous, because
its rulemaking authority islimited to “banks’ (and other types of indtitutions not relevant here) as defined
inthe FTC Act. 15U.S.C. 857a(f)(1). In promulgating that rule, the FRB did not discussits reasons for

interpretingthe FTC Act asit did with respect to bank subsidiaries, but smply asserted such authority. See

6 For the same reasons, we have no reason to question OCC’ s authority to enforcethe FTC Act’'s
prohibition of unfair and deceptive trade practices with respect to banks, though to our knowledge it had
not exercised its authority to do so prior to last yesr.
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50 Fed. Reg. 16695 (1985). While this regulation may wdll reflect an understanding of the FTC Act by
the FRB that is a oddswith the FTC' s own understanding, it hardly provided a definitive resolution to the
issue at hand.’

In the years just prior to passage of the GLB Act, the “legal landscape’ surrounding the status of
bank subsidiariesbecame* even more scrambled than before.” SeeJ. Smoot, Bank Operating Subsidiaries:
Free a Last or More of the Same?, 46 DePaul L. Rev. 651, 660 (1997). As the State has discussed
(Minn. Br. 8-11), OCC' s 1996 rules regarding operating subsi diaries emphasi zed the differences between
subsidiaries and banks themsalves, and permitted the former to engage in a broader range of activities not
permitted for a“bank.” The point of such observationsis not to cast any doubt on the authority of OCC
over operating subsidiaries, nor to question the propriety of the 1996 regulations. Cf. FMC Reply Br. 8-9.
The developments of that time do, however, plainly undermine any notion that “wholly-owned operating
subgdiaries are indistinguishable from their parent nationd bank.” FMC Br. 4. Moreover, the logic of
permitting subsidiaries to engage in securities activities not dlowed to banks themselves required areading
of theword “association” — asused in the Glass-Steagall Act, 12 U.S.C. § 24 (Seventh) (1994), to refer
to banks — that excluded subsidiaries. As a commentator defending the 1996 OCC regulations put it,

“[f]he plain meaning of the words of therelevant portions of Title 12 would seem to compel the conclusion

! Any implication thet the FTC has acquiesced in the interpretation of the FTC Act now advanced
by FMC by failing to object to the FRB ruleisill-founded. In fact, regardiess of the propriety of the FRB
rule as aforma matter, the FTC had little practical reason for concern. As explained above, the banking
agencies (including the FRB and OCC) unquestionably have enforcement authority as to unfair and
deceptive practices by bank affiliates, regardless of whether they have the authority to promulgete rules
under 15 U.S.C. § 57a(f)(1), comparable to FTC rules elaborating upon the statutory standards of
unfairness and deception. Accordingly, it is most unlikely that any agency effort to apply the rulesin
guestionwould have led to aresult at odds with the underlying standards of § 45(a)(1), proscribing unfair
and deceptive trade practices generdly.
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that operating subsidiaries should betreeted like effiliates, which they in fact are, and not like banks, which
they patently are not.” Smoot, supra, at 709.

2. Although the foregoing discussion shows that a court would have been on firm footing, even
prior to the GLB amendments, in concluding that the FTC had authority with respect to operating
subgdiaries of banks, this Court need not determine how it would have decided the casein 1998. Thered
relevance of the foregoing is that, when Congress undertook its effort at financia restructuring in the GLB
Act, there were indeed subgtantid indications that the FTC had jurisdiction over bank operating
subsidiaries, concurrent with OCC, adthough the matter was subject to some uncertainty. Thus, at the
congressiona hearings preceding passage of the Act, FTC Bureau of Competition Director William Baer
expressed concern that “the jurisdiction of the FTC would remain somewhat cloudy if banks, through
subsdiaries and effiliates, engage in the sort of activity that we address every day in other sectors of the
economy.” Financia Services Competitiveness Act of 1997, Hearings Before the Subcomm. on Finance
and Hazardous Materias, House Comm. on Commerce, 105th Cong., 1st Sess. (July 1997), FMC Exh.
11, at 122. Mr. Baer specificaly made reference to telemarketing as an area of substantial FTC
experience. 1d. Heconcluded by urging the Committeeto consider “ clarifying our jurisdiction.” 1d. at 123.

In response, Congress helpfully provided, in Section 133(a) of the GLB Act, “Clarification of
Federal Trade Commission Jurisdiction.” Asdiscussed above, the terms of that section are unmistakable,
and creete no tenson with other portionsof thestatute. FMC and OCC urgethat the plain language should
be restricted, presumably to the activities of “financid subsdiaries’ authorized by the GLB Act. See 12
U.S.C. 8§ 24a But if Congress had intended to effect such alimitation, within the very statute that crested

and structured the category of financia subsidiary, it could easily have done so. Moreover, the Conference
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Report language that FMC relies on, which spesks generaly of making clear that certain “kinds of
businesses do not fall within the bank or savings association exemption because they are owned by such
an entity,” is hardly such a clear expresson of contrary congressiond intent as to overcome unambiguous
gatutory language. See H.R. Conf. Rep. No. 106-434, at 162 (1999), FMC Exh. 10.
Smilaly, OCC's suggestions that a plain reading of Section 133(a) would contradict the GLB
Act’'s“mgor thrugt” to “provide a single regulatory agency for different categories of financid services”
OCC Br 5, and that the section must apply only to financial subsidiaries, OCC Br. 7, do not provide any
basis for rgecting the plain language of the section. OCC' s gpproach would gtill not eiminate overlapping
juridiction, because there is no question about the FTC's jurisdiction, concurrent with various other
agencies, over financid subgdiaries.
The failures of these objections to the plain language of Section 133(a) make this case the very
archetype of the sort in which a court should heed the warnings of the Supreme Court in Dimension
Financial, supra:
The“plain purposg’ of legidation* * * isdetermined in thefirgt ingtance with referenceto
the plain language of the Satuteitsdf. Application of “broad purposes’ of legidation a the
expense of specific provisons ignores the complexity of the problems Congressis caled
upon to address and the dynamics of legidative action. Congressmay beunanimousinits
intent to slamp out some vague socid or economic evil; however, because its Members
may differ sharply on the means for effectuating that intent, the finad language of the
legidation may reflect hard-fought compromises.

474 U.S. at 373-74 (citation omitted). In enacting Section 133 of the GLB Act, Members of Congress

may or may hot have had complete unity of intent, and may have had differing understandings of the state

of the law they were “darifying.” Indl of this the one thing that ismost clear isthe statutory languagethat

was ultimately enacted. This Court should hew dosdly to that language, which plainly favorsthe authority
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of the FTC — and therefore of the State, in the present case— to maintain claims under the Telemarketing
Act.

1. APPLICATION OF THE GLB ACT'SPLAIN TERMSLEADSTO A
SENSIBLE RESULT, IN KEEPING WITH CONGRESSIONAL POLICY.

Apart from its reliance on the GLB Act’slimited legidative history, FMC criticizes the result that
literd gpplication of Section 133(a) would produce as “novel and unworkable” FMC Reply Br. 13-14.
FMC has an extraordinarily high standard to meet to prevail on such atheory, for acourt iswarranted in
ignoring the plain language of acongressiona enactment only to avoid an* absurd or glaringly unjust” result.
See, e.g., Inter-Modal Rail Employees Ass' nv. Atchison, Topeka & Santa FeRy., 520 U.S. 510, 516
(1997) (quotation omitted); Cullum v. Mutual of Omaha Ins. Co., 840 F.2d 619, 621-22 (8th Cir.
1988). The issue at hand does not remotely meet thet criterion. To the contrary, applying Section 133(a)
as written produces an eminently sensible result, consonant with the congressond policies of the banking
datutes aswell as of the FTC Act.

FMC’ sprincipd practica objectionto coverageunder the Telemarketing Actisthat any concurrent
jurisdictionof the FTC and OCC would be unduly “disruptive” toitsbusiness. FMC Reply Br. 14. There
is ample precedent, however, for such overlgpping authority. Inlight of the divergent focuses of various
federal Satutes, the courts have long recognized the propriety of “overlapping agency jurisdiction under
different statutory mandates.” FTC v. Texaco, Inc., supra; Thompson Medical Co. v. FTC, supra.
Indeed, FMC itself seemingly recognizes the propriety of overlaps, because its arguments are directed
soldy to certain subsdiaries of nationd banks, even if FMC’ s arguments were accepted, there would il
be concurrent jurisdiction, by the FTC and OCC or another agency, as to other affiliates — e.g.,

subgdiaries other than operating subsidiaries, aswell asany parent or Sster corporation. Withinthe Tele-
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marketing Act itsdf, moreover, Congress recognized the ability of government agencies to coordinate
enforcement efforts under overlapping authority, by its decison to permit both dtate and federd
enforcement.

The degree to which such overlaps engender burdens on affected parties depends upon the
particular context, and the manner in which the agencies ded with the overlap. For example, the FTC has
recognized that premerger notification under both the Hart-Scott-Rodino Act (“HSR”), 15 U.S.C. § 183,
and specia datutes requiring banking agency approva of bank or holding company mergers would be
duplicative and unnecessary, since the pardle premerger schemes serve much the same purpose. See 65
Fed. Reg. 17880 (2000). Accordingly, the Commission issued guidance to minimize any overlap by
tregting as exempt from the HSR reporting requirement an acquisition of a bank’s operating subsdiaries
as part of a bank acquisition that requires banking agency approva. Id. at 17883, Example 8. (Such
trestment does not gpply, however, to abank’s smple acquisition of atraditiona operating subsdiary,
which does not require banking agency approva, and thereforeis subject to HSR reporting requirements.
Id. & 17882, Example 5.) This straightforward administrative accommodation — by an agency that has
broad interpretive authority under that statute, 15 U.S.C. § 18a(d)(2) — comports with its own context,
but does not dictate the answer to the question at hand.®

In the present context, the two groups of federd statutes involved — the banking statutes on the

one hand, and the FTC Act and related enactments such as the Telemarketing Act onthe other — serve

8 There are, moreover, additiona reasons why the FTC's HSR ruling has nothing to do with the
issues presented here. The HSR provisons — which are not even part of the FTC Act — differ
subgtantialy from Section 5(8)(2) of the FTC Act in that they do not exclude * banks’ and other entities as
such, but basetheir exclusions expressy on the requirement for merger approva under other Satutes, thus
evincing a clear congressond policy of avoiding overlapping reporting. See 15 U.S.C. 88 18a(c)(7),
18a(c)(8).
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complementary yet digtinct public policies. Asreflected inthe broad enforcement provision cited by OCC,
an important focusin regulaion by the banking agenciesis ensuring the safety and soundness of banking
inditutions, which is of vita concern to depositors and to the banking system as awhole. See, e.g., 12
U.S.C. § 1818(b)(1). The Telemarketing Act, like the consumer protection provisons of the FTC Act
itsdf, istargeted more specificaly on protecting consumersfrom“ deception and abuse” by businessesusing
improper means to sell goods or services. See 15 U.S.C. 8 6101. These legidative schemes both
ultimately serve the economic interests of the consuming public, and they certainly impose no conflicting
standards on affected businesses. Y et the existence of overlapping authority is reasonable and beneficid,
snce it leaves the FTC and State consumer protection officids free to focus on consumer fraud issues,
while the banking agencies focus on broader issues regarding the safety and soundness of financia
inditutions. And, to the extent that OCC or another banking agency exercises its power to enforce
consumer protection laws againgt entities within its purview, interested agencies are fully capable of
coordinating their efforts so asto avoid ether the wasteful use of agency resources, or undue burdenson
business.

In this respect, the anadlogy to the SEC's authority over broker-dealer activities by bank sub-
sdiaries, discussed above, isagain highly pertinent. The securitieslaws, too, have their own focus, which
isto maintain afar and orderly securitiesmarket and protect investors. Indeed, FMC acknowledgesthat
itis“logica” to subject abroker-dealer to SEC regulation when the broker-deal er operates within abank
subsidiary. FMC Reply Br. 13. But it faillsto explan why it isany less logica to subject a telemarketer
to thenorma lega remedies gpplicableto other telemarketers, when that activity takes place within abank

subsdiary. And, athough Congress drew a line that precluded SEC authority over broker-dealer
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operations of banks themsdlves (see American Bankers Ass'n, supra, 804 F.2d at 742-43), OCC has
acknowledged the propriety of SEC authority with respect to operating subsidiaries. Congress has drawvn
the same line with respect to the FTC Act, and the same principle should apply.

The particular factua context of the present case amply demongtrates the reasonableness of
recognizing FTC and State jurisdiction. The commercia activities at issue in the present case — the
marketing of membership programs such asbuyers clubsand smilar services— are precisely the kind of
activitiesthat Congressaddressed inthe Tlemarketing Act. We by no means question the proposition that
OCC has properly alowed the conduct of such activities by abank subsidiary, under the rubric of “finder”
activities. See FMCBr. 12-13. Y et, from the perspective of the consumer, it istelemarketing nonethel ess,
and poses dl of the concerns that prompted passage of the Act. Moreover, neither FMC nor OCC has
made any argument that the prosecution of this case by the State will impose any unfair burden on FMC
or will have any substantially adverse affect on Fleet Bank.® Accepting FMC's arguments, however, will
leave consumerswithout the protections of the Tdemarketing Act. Whiletheplain language of the pertinent
datutes indicates that Fleet Bank itself is exempt from the Telemarketing Act, and therefore could have
achieved asamilar result by conducting such business directly, it chose to conduct this business through a
subsidiary and enjoy whatever business advantages flow from that choice. There is no unfairness in
subjecting FMC to the same remedies available againgt other tdlemarketers, and no irrationdity in
Congress s decison to draw the line whereiit did.

CONCLUSION

9 In the normal course, any exposure by FHeet Bank would be limited to its investment in FMC, as
isthe very nature (and often an important purpose) of using subsidiaries. See OCC Interpretive Letter No.
289, 1984 WL 63797 (O.C.C.) (May 15, 1984). Thisfact is an added reason why the line drawn by
Congressin the text of the GLB Act is a reasonable one, that should be applied according to its terms.
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For the foregoing reasons, the Court should deny FMC's motion to dismiss the State's claims
under the Telemarketing Act.
Respectfully submitted,
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