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PROCEEDI NGS
(10: 09 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l | hear
argument now in No. 02-6320, John J. Fellers v. the
Uni ted States.

M. Waxnman.

ORAL ARGUMENT OF SETH P. WAXMAN

ON BEHALF OF THE PETI TI ONER

MR. WAXMAN: M. Chief Justice, and may it
pl ease the Court:

Unli ke the two cases in which you heard
argument yesterday, and unlike Oregon v. Elstad, the
original incul patory statenment in this case was
elicited not nerely in violation of a prophylactic
rule, but of the Constitution itself, specifically
the Sixth Amendnent right of an accused to the
assi stance of counsel throughout his crim nal
prosecution, a right designed to protect equality in
t he adversarial process by a --

QUESTI ON:  What is your authority, M.
Waxman, for saying that this is different fromthe
M randa warnings in the sense that it's -- it's an
i medi ate violation rather than sonething --
sonet hing |Ii ke Mranda?

MR, WAXMAN: Well, it's -- Your Honor,
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guess | have a two-fold answer. First of all, the --
the constitutional right involved is the Sixth
Amendnent right, unlike in Mranda, the Fifth
Amendnent right of self-incrimnation. And in -- in
Oregon v. Elstad and Chavez v. Martinez, this Court
recogni zed that although the Fifth Amendment
self-incrimnation right is not conpleted until the
statenent or its fruits are introduced at trial, the
primary illegality, as this Court has used the
phrase, is the coercion of the confession, and the
El stad rul e doesn't apply where the primary
illegality is constitutionally-proscribed conduct.

And here, this Court has not formally
deci ded whether the Sixth Amendnment is violated at
the time the uncounsel ed, post-indictnent statenent
is deliberately elicited, or only when the statenment
or fruits are admtted, that briefs of both sides
rehearse for the Court sonmewhat conflicting
statenments in different opinions.

We rely on the cases cited in footnote 5
on page 8 of our reply brief, but for purposes of
this case, Your Honor, it doesn't matter, because in
El stad, this Court nade clear, and reiterated in
Chavez, that although the Fifth Amendnent viol ation

is inconplete at the tine a confession is coerced,
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nonet hel ess the fruits of that confession have to be
suppressed under the derivative evidence rule, unless
t he Governnment carries its burden to prove sufficient
attenuation of taint. And therefore, even if the
conduct deliberately eliciting fromM. Fellers his

i ncul patory statenent at a tinme when the officers
knew he had been indicted, and the prosecution knew
that he had a right to the advice of counsel, the
fruits of that statenment under N x and Wade have to
be suppressed. That's a rule that this Court has
applied in Fourth Amendnment, Fifth Amendnent, and

Si xt h Amendnent cases.

QUESTION: Do police officers generally
know this distinction, that when an indictment has
been handed down, suddenly the Sixth Anmendment is in
the case as well as the Fifth? There's an el enent of
fiction to it in that the person doesn't have a
| awyer yet. As a bright line rule, | guess, we need
sone point to know when proceedi ngs have comrenced,
but I - I still think there's an elenment of fiction
init.

MR. WAXMAN:  Well, Justice Kennedy, |
don't -- | don't think I would call it fiction. |'m
no nore able to -- to testify than the nenber of this

Court would be as to exactly what training the police
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are told. But this Court has |ong established, |ong
mai nt ai ned that the Sixth Amendnment cuts very bright
lines. It is specific to the offense and it begins
only when, but when, the state makes the unil ateral
determ nation to change its formal relationship with
an individual fromone in which the individual my or
may not be under investigation, but the --

QUESTI ON: M. Waxman, you -- you're
making a -- a very technical distinction, if |
understand you correctly. If we focus on the suspect
in the case of no indictnent yet, who has been
arrested, and the person who has been indicted and
then arrested, and they're both alone with the sanme
police officers in the same jail cell, and they're
both subjected to the sanme interrogation. Wy should
t he derivative evidence rule apply to the one or not
the other? |If we're talking about constitutional
rights, it seens to ne that these two individuals are
simlarly situated.

MR. WAXMAN:.  Well, they -- they aren't,
Your Honor, and | don't think this is a matter of
technicality or formality. It is a matter of
formalism but the two different anendnents -- the
Fifth Amendnent privil ege against self-incrimnation,

and the Sixth Amendnent right to the assistance of
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counsel throughout crimnal prosecution, protect very
different things. The first protects voluntariness,
and the second protects the right of someone as to
whom t he Governnent has formally set its face and

i nvoked a formal adversarial process.

QUESTION: The point is why -- why should
that nake a difference other than the conveni ence of
the bright line? As in Justice G nsburg's
hypot hetical, it could be the same drug ring, the
same investigation, just the grand jury has -- hasn't
got around to indicting the second defendant until
the next day and then their rights are different.

MR. WAXMAN:  Your -- Your Honor, it's --
it is entirely true that if the Court agrees with --
agrees with our subm ssion here, that the Government
can very easily conformits conduct sinply by not
conducting uncounsel ed interrogations or elicitations
prior to changing its status. But the -- the -- we
have to exam ne, this Court has exhorted counsel over
and over again to be clear about what the underlying
right is protected in determ ning what the
appropriate renedy is.

And the right here is not coercion. The
right here is not just addressed at police. It's

addressed at the prosecution. And there is a
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difference. You may call it technical, but it is in
fact the hall mark of our adversary system that once
t he Governnment decides to invoke a formal adversary
process, it proceeds on the supposition that each
side deals with each other, A at arnms length, and
B, assisted by the advice of counsel, who wll
prevent each side, and in particularly the defendant,
from as this Court has explained in -- from
conviction resulting fromhis own ignorance of his

| egal and constitutional rights, and that's what's
bei ng protected.

The unindicted individual, as to whomthe
Governnment may be conducting an investigation,
doesn't have that formal right, but once the
Governnment i nvokes our adversarial system it invokes
a set of protections that protect, not an
individual's right to be protected from coercion or
i nvoluntariness -- that's protected no matter when
t he custodial -

QUESTION: Well, how -- how far does this
right go, M. Waxman? Are you -- are you saying that
police officers can't talk to someone who has been
i ndi cted?

MR. WAXMAN: Ch no, of course not. Your

Honor has nmade clear for the - in his opinion for the
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Court in Patterson v. Illinois -- | believe it was
Your Honor -- in any event, the Court made clear in
Patterson v. Illinois that the Sixth Amendment right
to the assistance of counsel doesn't prevent the
Governnment fromeliciting statenments from an indicted
defendant. It requires that the accused either have
counsel or make a waiver of the right to counsel, and
the Court --

QUESTION:  Well, but it's - it's - I'm -
" mtal king about a situation where, say the police
sinply say sonmething to a -- an indicted defendant.
There's no violation of a right there, is there?

MR. WAXMAN: There only is a violation of
a right, Your Honor, if what -- if the police
statenments and conduct anount to what this Court has
deenmed deliberate elicitation. That is, that what
the Court has said in a half a dozen cases is that
t he Governnment may not do wi thout counsel is
del i berately elicit incrimnating statenents in the
absence of his | awyer.

QUESTION:  And you think that's what
happened here?

MR. WAXMAN:. | am-- | am absol utely
certain that that's what happened here, and the --

QUESTION: That was the finding of the
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magi strate and the --

MR. WAXMAN: Yes. The magistrate who
heard that police officers, Justice O Connor, found
specifically that officers --

QUESTION: He found deliberate eliciting
of the comments at the first statenent?

MR. WAXMAN: Yes. He said it was, quote,
designed to elicit a response -- |I'mquoting from
page 103 of the joint appendix --

QUESTION: Is that a factual finding or --

MR.  WAXMAN: It is.

QUESTION: -- or a |legal conclusion? |
mean, it seens to me he can -- he can find as a fact
what the officer said, but whether it constitutes
deliberate elicitation within the meaning of our - of
our opinion, it seens to ne, is a |legal question.

MR, WAXMAN:  Well, it's - | think, Your
Honor, Justice Scalia, it's -- this is a m xed
gquestion of law and fact under MIler v. Fenton and
Thonpson v. Keohane. But because --

QUESTION: And the Eighth -- the Eighth
Circuit said, the Eighth Circuit is the closest court
to this one, and | thought that the Eighth Circuit
said, and that it's a threshold question in this

case, that it wasn't anything |ike interrogation, and
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that that's -- wasn't that the -- the --

MR. WAXMAN: The Ei ghth --

QUESTION: -- prinme ground of the Eighth
Circuit?

MR. WAXMAN: Justice G nsbhurg, the Eighth
Circuit -- two judges, the mpjority, the panel in the

Eighth Circuit, concluded that it wasn't
interrogation. The concurring judge --

QUESTI ON: But wouldn't we have to answer
t hat --

MR. WAXMAN: -- pointed out, Judge Riley
poi nted out, that under the Sixth Amendnent, unlike
the Fifth, interrogation is not the standard. The
standard is deliberate elicitation, or, as this Court
has al so phrased it, whether the prosecution, quote,
intentionally creates a situation likely to induce
the accused to make incrimnating statenments w thout
t he advi se of counsel.

QUESTION: | thought the Eighth Circuit's
position was that all this was was the police
inform ng the defendant that he had been charged with
this and this crine.

MR. WAXMAN:  That is -- the -- the -- |
don't believe the Eighth Circuit made any such

finding, but the magi strate who heard the two

11

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

officers testify and evaluated their credibility mde
a determ nation, Justice Scalia, that is a m xed
question of fact and |law. The inquiry under the

Si xt h Amendnent, deliberate elicitation or
intentional creation of a situation, or purposeful
conduct, which are the words this Court has used,

i nvol ve a determ nation, anong other things, about
the credibility of what the officers said.

And when the magi strate concl uded that
they -- that their conduct was designed to elicit a
response, and that it was not made for any purpose
other than to get a response --

QUESTION: Well, was - was there any
debate or controversy about what they in fact said?

MR. WAXMAN: There was no debate about
what they said, but -- but there was a credibility
finding made by the magi strate, because the --

QUESTION: If there was -- if there was no
factual dispute, why - why did -- why was credibility
i nvol ved?

MR. WAXMAN:.  Well, when you have -- when
you -- because there is a subjective intent here, the
subj ective intent of whether Officer Blieneister, he
cane to the house knowi ng that this man had been

i ndicted, and said, we are here to discuss with you
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your involvenment with nethanphetam ne and your
i nvol venent with four individuals.

QUESTION:  Well, why -- why should
subj ective intent nake any difference here? | nean,
the -- the effect on the -- on the accused is exactly
t he sane.

MR. WAXMAN:  Your Honor, I'm-- I'msinply
reciting back for -- for you the court's
instructions, and -- and saying that if the standard
is deliberate elicitation and intentionally creating
a situation, it essentially, in terns of providing a
line, it proscribes what the police may not
del i berately do, and --

QUESTI ON: Well --

MR. WAXMAN: -- but deliberateness, |
think, is a finding of the magistrate, which -- to
whi ch the Eighth Circuit and this Court owe
def er ence.

QUESTI ON:  But deliberateness may refer to
not hi ng nore than intending the statenent that was
made, and whether it elicits or not, or whether it
constitutes elicitation -- what a terrible word --
whet her it constitutes elicitation, it seens to ne,
can be judged objectively, can't it?

MR. WAXMAN:  Your Honor, perhaps, but
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designed to elicit, it strikes me as including a
subj ective conponent. But even if I'mwong, |
submt that the nmagistrate was correct as an a priori
matter in saying, |ook, these people -- these
officers -- these agents of the prosecution, cane to
this man's house. They not only knew he had been
indicted, O ficer Blieneyer had been the wi tness --
QUESTION: Blienmeister, | think.
MR. WAXMAN: Blieneister -- had been the

w tness before the grand jury, and he cones --

QUESTI ON: M. -- M. Waxman, | -- | will
assunme that that is correct. | nmean, | -- the record
| ooks to nme just as you're describing it. But

assuming that, do you think there is any practical
di fference between what Deputy Blieneister did here
and what the officer did in Elstad?

MR. WAXMAN: | don't renenmber what the
officer did in Elstad.

QUESTION:. Well, in -- in Elstad, the --
there were two officers, one went with the nother of
the suspect into the kitchen to tell her why they
were there. The other one -- excuse ne -- stayed in
another roomwth the -- with the boy who was the
suspect and started telling them what they were there

to -- to investigate, there was a burglary next door
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And at the end of the conversation that's quoted in
t he opinion he said, you know, I -- | think you may
know sonet hi ng about that, and the boy said, yes he
did. And it seens to ne that the elicitation there

was functionally about the sanme as the elicitation

her e.

MR. WAXMAN:  Well, that --

QUESTION:  But | want to know whet her you
agree.

MR. WAXMAN: | -- | actually don't agree.
| think -- I think for other reasons, that is, the --

the fact that this is a Sixth Amendnent it doesn't
matter. But | do think --

QUESTI ON: Well --

MR. WAXMAN: -- when the police officers
cone and say, we are here to discuss with you the
follow ng things, which happened to be the precise
t hi ngs that he has just been indicted for, that is a
paradi gm -- paradigmatic deliberate elicitation.

QUESTION:  Well, yeah, but --

MR. WAXMAN:  And - -

QUESTION: -- to -- to say to a kid, you
know, | think you may know sonethi ng about this, and
t he person nmaking that statenent's a cop, sounds |ike

elicitation to ne.
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MR, WAXMAN:  wWell, if -- if -- M. --

QUESTION:  Functionally -- if -- if
functionally it is, let's assume -- | -- | tend to
think it is -- and -- and functionally in each case,

whether it's Fifth Amendnment right or Sixth Amendnent
right, the statement doesn't come in unless there is,
anong ot her things, a voluntary waiver of the right
to the presence of counsel then and there. And in --
in each case we didn't have it. It's hard for me to
see why in functional terns it should make a
di fference whether we're tal king about Sixth or Fifth
and why there should be a difference between this
case and El stad.

MR. WAXMAN: Because the functional
anal ysi s depends on the right being protected. The
Fifth Amendnent right does not enbed a policy against
deli berate elicitation of information from suspects.
In fact, our system enbraces that. And if there was
a violation in Elstad, it was --

QUESTION:  Well, neither does the Sixth.
The -- what the Sixth says is, before you try
anything like that, you've either got to have his
counsel present or his counsel perm ssion or his
wai ver of it. What's the difference?

MR. WAXMAN: It -- the difference is
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what's being protected. What's being protected in
the Fifth is coercion. What's being protected in the
Sixth in this instance is precisely what --

QUESTION:  Well, M. Waxman, isn't it also
true that in one case there was an indictnment, in the
ot her there wasn't?

MR. WAXMAN:  Well, yes. And what the
Si xth Anmendnent protects in terns, Justice Souter, is
that in all crimnal prosecutions, the accused shall
enjoy the right to the assistance of counsel.

QUESTION:  And -- and recognize he's got
that right because there was the indictment. And in
the Fifth Amendnent case, the Mranda case, we
recogni zed that he's got that right, because this
Court has said that's the only way you're going to
make the Fifth Amendnent work. So we start with the
assunption that he's got the right, and that in fact
the elicitation or statements that produce his
statenment are -- are -- are inproper. His statenent
is inadm ssible unless there's a waiver of the right
to the presence of counsel at that tine.

MR. WAXMAN:. Absolutely. And that gets us
right to Elstad, and the line that this Court drew in
El stad at the very outset of its opinion, which is

that the consequences of an interrogation in
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violation of Mranda differ inportantly fromthe
consequences of a violation of the Constitution
itself, that is, primary illegality that goes
directly, w thout prophylaxis, to what the
Constitution proscribes. And this Court said over
and over and over again in Elstad that we will not
apply a derivative evidence rule where the violation
is only the former, but we will apply it in the
latter.

And that is the key distinction in this
case. The distinction is not that the statenents
that they elicited fromM. Fellers at his hone
didn't also violate Mranda, if he was in custody and
the court found that he was, they did.

QUESTI ON:  But nost of our M randa cases,
we recogni ze that the -- the police nationw de
understand the dynam cs of Mranda. | have no
enpirical basis, and apparently you don't know
either. M assunption is nost police officers would
be very surprised if there's a difference between
Fifth and Sixth --

MR. WAXMAN:  But --

QUESTION: -- their Fifth and Sixth
Amendnment obligations in -- in this -- in these

ci rcumst ances.
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MR. WAXMAN: But Justice Kennedy, | submt
to you that it doesn't matter as a matter of
constitutional prophylaxis. It my very well -- what
the police officers knowis, they knew they had to
give himhis Mranda warnings there. That we can be
sure of. And they also knew that there would be
consequences for not doing it, and this is not just
the police. If it -- if it please the Court, this is
t he prosecution. Once there is an indictnent, the
police are not acting on their own. The police are
part of the governnent prosecution, and if police
don't know that, and are trying to game the system
the way we heard it yesterday, it's the burden of the
prosecution -- the prosecution and the Governnment to
make sure that they do understand that.

What we're tal king about here is the

preservation of -- as this Court has said it --
equality -- equality of each side once the Governnent
unilaterally define -- changes its posture with

respect to soneone so that that person is accused,
and when it does that, it has to make -- it has to
take steps to avoid interfering with the ability of
t he defendant at all critical stages and all
confrontati ons to proceed based on ignorance or

m sappr ehension of his rights or the |egal
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consequences.
| realize this sounds |ike --

QUESTI ON: M. Waxman, can | -- M.
Waxman, can | just clarify that we do have the
threshold question in this case, right? Because as
it stands in the Eighth Circuit, you don't even have
a foot in the door because there was no
interrogation, it was only -- so we have to overturn
the Eighth Circuit on that point before we get to
what you're now tal king about.

MR. WAXMAN:  Yes, Your Honor. Now, the --
the Eighth Circuit was incorrect, because it applied
the wong standard. It asked whether there was
interrogation, when this Court made clear in Rhode
Island v. Innis that that is not the test under the
Si xth Anmendnent for good reasons, and in any event,
this was the, quote, functional equival ent of
interrogation. | nean --

QUESTION:  Well, because of the Eighth
Circuit's position on the original statenments, it
really didn't address the subsequent jail house
statenments in any proper fashion, did it?

MR. WAXMAN:  No. It -- it said -- what
the Eighth Circuit said is, |ook, we don't think that

there was a primary illegality, and therefore, we
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don't have to discuss --

QUESTI ON:  Ri ght .

MR. WAXMAN: -- what the fruits
consequences are.

QUESTION: So | suppose -- if we were to
agree with you on the first statements and concl ude
they were deliberately elicited, we'd have to remand,
| suppose --

MR. WAXMAN: | don't think so, Your Honor.

QUESTION: -- on the second question.

MR. WAXMAN:. Because the question
presented in the petition, the second question
presented in the petition is, okay, assum ng that
there was a violation of the Sixth Amendnent in the
first interrogation, does the invocation, the nere
i nvocati on of Mranda warnings, cleanse that taint?

QUESTI ON: No, it wasn't that --

QUESTION:  Well, except the Eighth Circuit
didn't address that second question.

QUESTI ON:  Ri ght.

MR. WAXMAN: That's correct.

QUESTION: Well, would you like to say

sonet hi ng about it --

MR. WAXMAN: | woul d.
QUESTION: -- because | -- in |ooking at
21
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it, I want -- would |ike you to address the
particul ar argunent. First, the questioning at the
house was about whether he'd ever participated in
taking drugs with these people. The relevant
guestion was whether he distributed drugs at the
station. They did ask himif he wanted a | awer. He
did consciously waive it. And therefore, in fact,
since this case is about a right to a | awer, nmaybe
if he'd had a |lawer it would have made a difference,
but it's hard to see how the decision not to have the
| awyer flowed fromthe first.

MR. WAXMAN:  Well --

QUESTION: So they're different subject
matters. Time passes and it's pretty attenuated to
say that that first violation led himto the second.
Al'l right. Those are the argunents, et cetera.

MR. WAXMAN:  Ckay.

QUESTI ON: What do you say?

MR. WAXMAN: "Il -- 1"ll answer Justice
O Connor's question first and then your question.
Justice O Connor, the -- the -- the point here is
that this Court has uniformy held that where there
is conduct that constitutes primary illegality in
violation of the Fourth, Fifth, or Sixth Amendnents,

not just a prophylactic rule, but the constitutional

2

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

requirenment itself, the renmedy is, you apply the
derivative evidence rule, which puts the burden on
the Governnment to prove that the taint has
sufficiently attenuated.

QUESTION: But certainly the -- the -- the
def endant can waive his right to counsel |ater on,
and he did.

MR. WAXMAN: He absolutely can. And our
case doesn't --

QUESTI ON:  And he did.

MR.  WAXMAN: He --

QUESTION: Do you think it's tainted
sinply because if we find a violation originally?

MR. WAXMAN: Qur -- our case, Your Honor,
doesn't depend on any argunment or showi ng that the
second statenent was either involuntary or that the
wai ver of the right to counsel was not know ng and
intelligent. Qur submssion is that the second
statenent is the fruit of the poisonous tree, just as
if it were a piece of inanimte evidence. There's
not hing wong if sonmebody said -- with what the -- if
police going and finding the body in the Ni x case,

the Christian burial case, but it's tainted because

they got the -- that information derived froma
violation of the Sixth Amendnent. | had not up here
23
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QUESTI ON:  But he can certainly waive his
Si xth Amendnent right later. | just don't understand
why what you say necessarily follows. W' ve never
hel d that squarely, have we?

MR. WAXMAN:.  Well, you -- you have never
held in a Sixth Amendnment --

QUESTI ON:  No.

MR. WAXMAN:  You' ve never held the -- the
preci se question that's presented here for sure. But
you have held that where there is conduct that
viol ates the Sixth Amendnent, this is N x and Wade,
the fruits of that conduct, regardl ess of what
happens thereafter, are excludable as fruit of the
poi sonous tree, unless the Governnent shoulders its
taint-attenuati on burden.

And you have also held in a variety of
cases that, starting with Wong Sun, that where the
fruit is testinonial evidence, it too has to be
excluded with the understanding that the adm nister
-- the intervening adm nistration of Mranda warnings
are potent evidence, but they are not sufficient in
and of thenmselves to establish taint attenuation.

You said it in Browmn. You said it last termin Kaupp

v. Texas. You've said it in Dunaway and any nunber
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of other cases.

QUESTION: How is the second statenent the
fruit of the first?

MR. WAXMAN: The first statenent in the
first -- I nmean, as a -- that -- this is a sort of a
conmon sense, practical analysis, but in the first
statenment he was -- he acknow edged that he had used
met hanphet am nes and he had associated with the four
i ndi viduals that the police officer named. And you,
Justice Breyer, the indictment was conspiracy to
possess net hanphetam nes with intent to distribute
and to distribute. He nade very incul patory
stat enents.

Thirty minutes |later, he executes a
M randa warning -- waiver -- in the station house,
and he is asked, okay, tell us nore about this
possession and tell us person by person about your
associ ation with those four people. They then go on
and ask nore questions about other people, but in

this case, the link between the two is as direct as

one can possibly imagine. | nean, this Court has
established a -- has long recognized a presunption
t hat where the -- when the Governnment acquires

evidence in violation of the Constitution, any

substantially simlar evidence obtained by the police
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subsequent to that derives fromit unless the
Governnment can prove it doesn't. That was wai ved.

QUESTION: | can under -- | can understand
the position, although I'"mnot entirely persuaded by
it, that where -- when you are violate -- have
violated the Fifth Amendnment and gotten a confession
that's already on the table, the second confession is
sort of the fruit of that, because the person thinks,
what the heck, |'ve already confessed, | may as well
-- that's the argunent that it's the fruit.

MR. WAXMAN:  The taint --

QUESTION: But | don't -- but | don't see
how t he wai ver of -- of counsel the second tinme is
the -- is the fruit of the inproper approach the
first tinme. | nmean, | -- | don't see sonebody
sayi ng, what the heck, | waived counsel the first
time, I my as well waive it the second.

MR. WAXMAN:  Your Honor, the taint --

QUESTI ON:  That doesn't follow the way --
t he way confession does.

MR. WAXMAN:  The taint, which this Court
in Elstad, in part Ila of its opinion in Elstad, said
was insufficient -- Ilb -- was insufficient to prove
i nvoluntariness, is in fact what denonstrates that

there is fruit of the poisonous tree here in the
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link, and that is the accepted, compn sense
proposition that an uncounsel ed accused, from whom

t he Governnent deliberately elicits an unwarned,
incrimnatory statement after it institutes
adversarial proceedings, is erroneously likely to
believe that there is little to be gained and nuch to
be lost fromattenpting to avoid further
incrimnation.

QUESTION: Well, now, but is there -- is
there some authority for that specific proposition
that you just said?

MR. WAXMAN:  This Court recognized it in
Bayer, in Brown, in --

QUESTION: Did it say -- | --1'm-- you --
you just recited kind of a litany. Did the Court
recite that sort of a litany in Bayer?

MR. WAXMAN:  Well, in Brown, for exanple,
it said that the second warrant statenent, quote, was
clearly the result and fruit of the first. The fact
t hat Brown had made one statenment believed by himto
be adm ssible bolstered the pressures for himto give
the second, or at least vitiated any incentive on his
part to avoid self-incrimnation.

QUESTION: But that -- that's a -- that's

a first statenent. That's -- you're -- you're
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tal ki ng here about a waiver of counsel and you're
saying that's the sane thing.

MR. WAXMAN: It is the same thing. In
that case they were tal king about the second
statenment, which was preceded by a waiver of counsel,
and maki ng not the, Your Honor, not the | egal
judgnment that the second statenment was there for
coerced or involuntary, but the practical -- what
this Court has described as the psychol ogi cal and
practical disadvantage of having confessed a first
time can be regarded as a fruit of the first.

QUESTI ON:  Yeah, but isn't the -- the --
isn't the -- correct me if I"'mwong. | think your
theory is that the waiver itself is likely to be a
fruit because a person is going to say, |'ve already
Il et the cat out of the bag, what do | need a | awyer
for. Is --is --

MR. WAXMAN: Yes. That's -- as --

QUESTION:  -- that your position?

MR. WAXMAN:  -- as -- as Justice Harl an
stated in his concurrence in Darwin, which is only a
concurrence, but | think is sort of the --

QUESTION: Well, but that -- that's -- the
cat out of the bag is what we rejected in El stad.

MR. WAXMAN: You rejected it, Your Honor,
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as evidence or as constituting or -- or eliciting a
presunption of involuntariness. But you did it only
after -- in part Ila of your opinion in Elstad, you
said, derivative evidence rule doesn't apply. Fruits
are not going to be excluded fromElstad -- froma

M randa violation. Now, the Court said in part 11b,
now we have to deal with the contention that he says
it's involuntary, and his only evidence that it's
involuntary is that it was the cat out of the bag and
there was this psychol ogi cal conpul sion

That's too attenuated and hypothetical to
constitute a presunption of conpulsion, but it is
preci sely what this Court has recognized in Brown and
Dunaway and Bayer and Tayl or and Harrison as being a
psychol ogi cal fact --

QUESTI ON:  And that should make the case
-- that case that we heard yesterday easier than this
one if that's the standard, because there, the first
unwar ned set of questions was much nore intense, nuch
nore detailed than in this case.

MR. WAXMAN. Right. And the -- the only
burden in the -- in the case yesterday that | don't
have is that the primary illegality was a violation
of Mranda, and not of the Fifth Amendnent

prohi bition agai nst coerced confessions itself.
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Thank you.

QUESTI ON:  Thank you, M. Waxman.

M. Dreeben, we'll hear from you.

ORAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN: M. Chief Justice, and nay
it please the Court:

On the central legal issue in this case,
the critical fact is that, at the jail house, after
petitioner was transported fromhis home, petitioner
received a full set of Mranda warnings, which
apprised himof his right to counsel, and know ngly,
voluntarily, and intelligently waived his right to
counsel .

QUESTION: Did the Eighth Circuit ever
deci de whether there was a knowi ng and vol untary
wai ver at the jail house?

MR. DREEBEN: Yes. | believe that the
Eighth Circuit did, Justice O Connor, because the
Eighth Circuit applied Oregon v. Elstad to reject
what appears to be a M randa-style argunment that
petitioner made in addition to his Sixth Amendnent
argunent .

QUESTION: | thought that perhaps since

they didn't think the first statenment posed a probl em
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that they never really got to the crux of the
j ail house inquiry.

MR. DREEBEN. Well, | -- 1 think in -- in
part, Justice O Connor, your reading of the opinion
is correct. The court did say that under Patterson,
the Sixth Amendnent argunment that petitioner is
making in this Court doesn't get out of the starting
gate, because there was no interrogation, it used the
word interrogation. There was an i ssue about whet her
interrogation is equivalent to deliberate
elicitation, and I'll try to address that.

But before the court got to the Sixth
Amendnent question, it addressed on pages 121 and 122
of the joint appendix the argument based on El stad,
and the argunent that the petitioner made was that
the statenents nmade at the jail house should be
suppressed -- and this is on page 121 of the joint
appendi x -- because the primary taint of the
inmproperly elicited statenents made at his hone was
not removed by the recitation of his Mranda rights
at the jail.

And then the court went on to discuss
Oregon v. Elstad in detail and rejected that hol ding,
that argunent. And the way that | interpret that

passage is that the court affirmed the district
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court's explicit finding of a know ng, voluntary, and
intelligent waiver, and applied Elstad to reject that
claim

QUESTI ON:  Just so | understand what the
Si xth Amendnent rule is, if the Sixth Amendnent
prohibits the state fromeliciting statenents when
t he defend -- when proceedi ngs have begun, outside
presence of counsel, is it wong for themto give the
M randa warning and if he's then silent, then go
ahead and say, now you've had your M randa warning,
woul d you like to talk to us? |Is that consistent
with the Sixth Amendnent rules that we inpose? That
is to say, can you elicit the statenent after you've
gi ven the waiver, consistently with the Sixth
Amendnment right?

MR. DREEBEN: Yes. Patterson v. Illinois
specifically addressed the question of what does it
take for officers to obtain a waiver of counsel. The
only point where | would disagree, Justice Kennedy,
with your summary is that presence of counsel is not
required. The defendant has the right to choose
whet her to have or to waive counsel.

And in Patterson, the Court held that the
M randa war ni ngs conveyed to a suspect who has been

indicted all of the informati on needed to make a
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knowi ng and a voluntary and intelligent waiver of
counsel in custodial interrogation. That's what
petitioner got.

QUESTION:  And they can attenpt to elicit
t hat wai ver consistently with the Sixth Amendnent?

MR. DREEBEN: That's correct. They can
approach the defendant, apprise himof his rights,
and if the defendant then nakes a know ng and
intelligent waiver of his rights --

QUESTION:  No, that wasn't my question.
Can they -- can they advise himof those rights, he's
silent, and then try to elicit the statenent? Say,
now we' ve apprised you of your rights and we want you
to talk to us. |Is that consistent with the Sixth
Amendnent ?

MR. DREEBEN: | think so, if that's
construed as seeking a waiver of his right to
counsel. Of course, there has to be a finding that
there was in fact a waiver of the right to counsel
The police officers can't sinply read M randa
war ni ngs, provide no interruption whatsoever to nake
sure that the defendant actually understood them and
t hen barge right ahead.

Now, there are cases where the courts have

to deci de whether there was an inplicit waiver of
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case |ike that, because the Mranda waiver formin
the record clearly indicates --

QUESTION:  But, M. Dreeben, nmaybe |'m
wrong on the facts, but you're relying on the waiver
at the station house?

MR. DREEBEN: That's correct.

QUESTION: Do you agree that prior to that
wai ver there had already been a violation of the
Si xt h Amendnent ?

MR. DREEBEN: No, Justice Stevens. Qur --

QUESTION: Well, then -- then you don't
need the waiver.

MR. DREEBEN:. That -- that is true. | --
my submi ssion is on the critical |egal question.
Even if the Court finds against us on what | would
acknow edge is a close question about whether the
interaction at the home constituted deliberate
elicitation under the Sixth Amendment --

QUESTION: Assune it was deliberate
elicitation. Wuld you say it was a violation then?

MR. DREEBEN: No, | wouldn't say that it
was a -- an actual violation of the Sixth Amendnent
at the tinme. The Sixth Amendnent is a trial right.

The right to counsel has to be eval uated by reference
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QUESTION: So even if there was no wai ver
at the honme, there -- there still was no violation of
t he Constitution?

MR. DREEBEN: Not at that time. | -- |
want to make it perfectly clear, Justice Stevens --

QUESTI ON: It seems to ne a rather extrene
posi tion.

MR. DREEBEN:. Well, I -- 1 don't think it
is extreme, because I'mgoing to followit up with
what | think Your Honor is getting to, which is, can
the police sinply go to an indicted suspect's hone,
ignore his right to counsel, and engage in
questioning? And the answer is, generally no,
sonetimes yes. The generally no is that once the
def endant has been indicted, the right to counsel
provides a -- a direction to the police not to
interfere with or circunvent the right to counsel.

QUESTION:  Well, what is the sonetines
yes?

MR. DREEBEN: Sonetinmes yes is that, this
Court has recognized in its semnal case in this
area, the Massiah case, and then again in Miine v.
Moul ton, that the Sixth Amendnent, as it is

of fense-specific, does not preclude the police from
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i nvestigating ongoing crimnal activity that's not
char ged.

QUESTION: Well, but this is -- this was
an of fense-specific interrogation if it -- if was an
i nterrogation.

MR. DREEBEN: Yes. | -- and this case
doesn't involve the --

QUESTI ON: It seenms to ne there's an
analogy to civil cases here. Supposing you just had
a civil lawsuit pending against the person and after
it's filed, wouldn't there be an ethical obligation
on -- on behalf of the plaintiff not to send agents
out to question your adversary in the proceedi ng?

MR. DREEBEN: There may be a ethical
obligation, even if the party is not known to be
represented at the tine, although --

QUESTION: If he's known not to be
represented, that's ny case.

MR. DREEBEN: He's known not be
represented, | think it's a closer question whether
-- whether the ethics rules would -- would bar the
approachi ng of the defendant. But this Court has
made - -

QUESTION:  Who -- who -- who would you go

to? |If he hasn't appointed counsel and --
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MR. DREEBEN: Well, Justice Stevens --

QUESTION: -- and he's filed the case --
he's filed the case pro se. W would you approach
if you don't approach hinf

MR. DREEBEN: | think, Justice Stevens --

QUESTION: Now, |'m assum ng that the --
the Governnment is the plaintiff in the case. That --

MR. DREEBEN. The inplication is that you
couldn't approach him And this Court has clearly
made it evident that whatever the ethical rules m ght
be with respect to private conduct, the Sixth
Amendnent rules are not governed by them And the
Si xth Amendnment rule, in this area at least, is
relatively clear. The police can approach an
unrepresented defendant, advise himof his rights,
and obtain a waiver of the right to counsel.

QUESTION: Well, can the police approach a
person and deliberately elicit statements w thout
advising himof his right to counsel after
i ndi ct ment ?

MR. DREEBEN: Not on the charged offense,
Justice O Connor, and have the information admtted
at trial. The -- the threshold question --

QUESTION: Well, have we | ooked to whet her

the statenent was deliberately elicited? Has that
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been our understandi ng of what we'd | ook to?

MR. DREEBEN: That -- that has been the
way that this Court has fornulated the test, and I
woul d suggest that if --

QUESTION:  And so should we apply that
test here to those early statenments?

MR. DREEBEN: Yes, but | think the Court
should clearly refornulate it to make it in the
context of overt interrogation by the police, known
police officers, to be an objective test. The
del i berate elicitation standard, as so phrased, gives
rise to some confusion, because it does suggest that
there's a subjective conponent to it, where
del i berate elicitation does have a different
application than interrogation for purposes of
Mranda with respect to undercover agents. The Court
has nmade clear that once a suspect is indicted, the
police cannot use an undercover agent, not known or
identified as such to the defendant, to circument
his right to counsel. And in that respect,
del i berate elicitation is broader.

But in footnote 12 of Maine v. Multon
where the Court was discussing deliberate elicitation
in some detail, the Court made clear that intent is

hard to prove, and it's really not the main issue
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here anyway. \What we should be interested in is

whet her the Government nust have known that its
conduct would be likely to elicit incrimnating
statenents, and that is essentially the same as the
Rhode Island v. Innis standard for interrogation. In
fact, it's a little bit nmore onerous for the

def endant, because it says, nmust have known, and the
Rhode Island v. Innis standard is should have known.

In any event, the Government submts that
the Court should make it clearer that when you're
dealing with identified police officers interacting
with suspects post-indictnment, the Rhode Island v.
| nnis standard, the objective test should be the
definition of deliberate elicitation. Then the
guestion becones, was there deliberate elicitation on
the record in this case?

What happened is, the officers arrived at
petitioner's home. The officers knew petitioner.
This was not sonebody that they had never net before.
They'd met himon prior occasions. And they said in
one continuous statenent, we're here to discuss your
met hanphet am ne activities, we have a warrant for
your arrest --

QUESTION: Didn't they say, we're here to

di scuss with you?
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MR. DREEBEN:. Justice --

QUESTION: Wasn't it Blieneister's
statement, |I'mhere to discuss with you?

MR. DREEBEN: Justice Souter, on three
occasi ons when O ficer Blieneister was asked to say
what he said in his own words, he said, we're here to
di scuss your nethanphetan ne activities. On one
occasi on, when defense counsel in cross-exam nation
refornul ated what Officer Blieneister said, and said,
didn't you say you're here to discuss with petitioner
hi s met hanphetam ne activities, O ficer Blieneister
answered yes. Both the nmagistrate judge and the
district court did not use the with you | anguage in
descri bing what the officer said.

And to the extent that this case turns on
a rather subtle distinction in |anguage, | think the
distinction is relevant, because what the officers
were essentially doing is introducing the topic of
what they were going to tell petitioner, nanely, your
met hanphet am ne activities have | anded you in
trouble, we're here to arrest you, we have an
i ndi ctnent for your arrest. And then petitioner
began to speak primarily --

QUESTION: Telling -- telling is not

di scussing. | nean, | don't see why the phrase, with
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you, is essential when the only person in the roomis
--is -- 1s you --

(Laughter.)

QUESTI ON: -- and sonebody cones in and
says, |'mhere to discuss, you know, whatever. Who
el se are you going to discuss it with then?

(Laughter.)

MR. DREEBEN:. | don't think there was any
anmbi guity about the object of the statenents, but the
gquestion of what the officers were intending to do is
somewhat infornmed by the way they phrased it.

QUESTION:  No, but the -- the usual sense
of the word discuss is sonething that involves other
than -- something involving nore than a nonol ogue.

So | nmean, | -- as Justice Scalia said, | -- it mght
make it clearer if he had said with you each tine,

but wi thout the with you, discuss inplies give and

t ake.

QUESTION: At -- at least if there's nobody
else in the room | nean, if there's a crowd of
peopl e and you say, |I'm here to discuss sonething,

maybe you're going to discuss it with the other
people. That's fine, but -- but it -- this was
one- one- one.

MR. DREEBEN: | readily acknow edge t hat
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this is a case that could be reasonably deci ded nore
t han one way, but | would submt that if you | ook at
what the officers did, the officers in the -- at his
home, basically informed himabout the fact that he
was under arrest and indicted. He spoke
uni nterrupted except by one conpletely irrel evant
guestion to the topic of the indictnent, until the
officers interrupted him cut himoff, and said it's
time to go, John, you know. And John said, can I
pl ease get sonme shoes on? And they acconpani ed him
downstairs, he got shoes, then they took himdown to
the jail house. No questions about the topics that
were | ater discussed at the jail house.

QUESTION: Well, if we were to concl ude
that there was a violation of the so-called
deli berate elicitation standard, nodified or not,
then what, with regard to the subsequent conversation
of the jail, after the warnings had been given?

MR. DREEBEN: Then | think, Justice
O Connor, that this Court should apply its rule in
Oregon v. Elstad that the know ng, voluntary, and
intelligent waiver of the right to counsel
constitutes an independent act of free will that
breaks any causal link that m ght otherw se have been

posited between the statenents that were nade in the
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initial unwarned session --

QUESTION:  And you think that that
determ nati on has been made know ng and vol untari ness
as to the jail house statenment --

MR. DREEBEN: | --

QUESTION: -- by the court bel ow.

MR. DREEBEN: Not only do I think that it
was made explicitly in the district court and
inplicitly in the court of appeals, but | don't
believe that petitioner contests it. | don't believe
that petitioner's position is that the waiver of
rights was actually tainted. Wat | understand
petitioner's position to be is that there was a
violation of a primary constitutional normat home
when -- when petitioner was interrogated or
statenents were deliberately elicited. Accordingly

QUESTION: The fruits --

MR. DREEBEN: Exactly. The sanme fruits
rul e ought to apply that applies under the Fourth
Amendnent and then petitioner relies on Fourth
Amendnent precedents, which the Governnent does not
think are -- are applicable here.

QUESTION: I - | think -- 1 think he would

say it is a fruit because it is not totally
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voluntary, given the fact that he had already let the
cat out of the bag. | -- 1 -- 1 don't think -- |
don't think he would acknow edge that the second

wai ver -- that the waiver of counsel in the second
interrogation was entirely free, given what had

pr eceded.

MR. DREEBEN: Well, Justice Scalia, |']
have to let petitioner's briefs speak for what --

QUESTION: Well, we -- we've destroyed his
ri ght of rebuttal, so --

(Laughter.)

QUESTION:  And that's the question
basically, because | think that's an inportant
question and -- and the question is whether there is
aright to a |awer, and when the Governnent viol ates
the right to the lawer, |like the Fourth Amendnent or
any ot her amendnment, they can't use a fruit. Now,
Oregon v. Elstad is talking about a right that isn't
conplete until you fail to introduce the -- until you
use it as testinmony at trial, and therefore Oregon v.
Elstad is a different, and considerably nore | enient
test. | confess | always would have thought until
this moment that our Court cases said you apply the
fruits because the violation is conplete.

Now, it seens to ne in advocating the

44

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

second, you're advocating a considerable change, but
whet her it's a change or not a change, | want to know
the reason for it.

MR. DREEBEN: There are two critical
reasons, Justice Breyer, why Oregon v. Elstad shoul d
apply in this context. The first is that the right
t hat the defendant did not get, by hypothesis now, at
honme, was the right to nake an informed wai ver of the
right to counsel. \When the defendant got the M randa
war ni ngs at honme, that fully cured any deficiency in
know edge that the defendant previously had about his
right to counsel, and enabled himto mke an act of
free will that broke any causal |ink between the
first statements and the second statenents.

And the second crucial reason why El stad
shoul d apply here is Elstad is not sinply limted to
reasoning that is only applicable in the context of
conpul sion under the Fifth Arendnent. It also
clearly and explicitly said, it's very specul ative
and attenuated to posit that a defendant who spoke at
one time is therefore going to believe that the cat
is out of the bag and I should speak again, | don't
really have a choi ce.

QUESTION: Right. But as to the first, ny

Constitution says you have a right to a | awer, not
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-- of course you can waive it, |ike anybody -- other
right. But that's quite different than the Fifth
Amendnment right, which is a right not to testify
agai nst yourself, which is in conplete to a trial.

As to the second, of course, attenuation
is relevant. |It's relevant under the tree -- fruits
doctrine. It's relevant under Elstad. So if you
prove attenuation, fine. So, given those two things,
why do we have to change the law here? O is it a
change?

MR. DREEBEN. Well, | don't think it's a
change, Justice Breyer, because the Court has never
addressed the specific dynamc involved in this case
under the Sixth Amendment of a defendant who makes an
unwar ned statenent --

QUESTION: Well, the Nix v. WIlIlians case
bears on it to sone extent, doesn't it?

MR. DREEBEN: It does --

QUESTI ON:  That was a Sixth Amendnent
case.

MR. DREEBEN: Yes, Justice O Connor, and
-- | accept, although I think it's fair to say that
Ni x did no nore than assume that there would be a
fruits rule as to physical evidence.

QUESTI ON:  Yeah. And the Court in Nix
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made it pretty clear that we assuned there would be a
fruits suppression

MR. DREEBEN: Correct. As to physical
evi dence.

QUESTI ON:  But applied sone other reason
to let the body --

MR. DREEBEN. Well, the Court -- the Court
there relied on inevitable discovery.

QUESTI ON:  Ri ght .

MR. DREEBEN: Here, our basic position is
that the voluntary testinony of the defendant hinself
is different from physical fruits or fromthe
situation involving a tainted |ine-up, which was
i nvol ved in Wade, and that the decision, made
voluntarily and intelligently by a defendant to waive
counsel, is a per se break in any causal chain that
woul d be positive.

And our second argunent is that the Court
has already rejected in Elstad the idea that there is
a causal link between a defendant's letting a cat out
of the bag in the first statenent and then being
confronted with the question whether to waive his
rights in the second.

QUESTION: M. Dreeben, do -- do

understand correctly that essentially you are saying
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that M. Waxman in wong in bracketing the Sixth
Amendnment with the Fourth Anendnment, that it bel ongs
with the Fifth Amendnment? And one, it seens to ne,

| arge difference between the two of you is M. Waxman
descri bes the Sixth Amendment violation of -- as
occurring on the spot. You have said in your brief
it's just like the Fifth Amendment. It's sort of
inchoate until the Governnment seeks to introduce it
at a trial. |Is that still your view, so that the --
the right to counsel isn't conplete -- the violation
isn't conplete until the Governnment makes an effort
to introduce it at trial?

MR. DREEBEN: It is. M view that the
violation is not conplete until the evidence is
introduced at trial, but I think where |I put the
Si xth Anmendnent is not nunerically accurate, but it's
somewhere in between the Fourth and the Fifth
Amendment rules, in that there are circunstances in
which |I believe that there is a fruits rule attached
to conduct that infringes a Sixth Anmendnment norm
The right itself may not be a conpleted violation
until evidence that results frominfringing a Sixth
Amendnent normis actually used agai nst the
defendant. Adversarial fairness is the goal of the

Sixth Amendnent. If it is not infringed, neither is
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t he Constitution.

QUESTI ON: Because if -- if the -- we
describe that right, that Sixth Armendnent amendnment
right as a right to counsel at every critical stage
in the crimnal proceeding, then that sounds |ike
there's a critical stage and you haven't been told
and haven't waived your right to a | awer, the
violation is conplete.

MR. DREEBEN: No, | don't think so,
Justice G nsburg. And one exanple that | think makes
the point very clear is this Court's ineffective
assi stance of counsel cases. Those cases require not
only that a | awer perfornms deficiently, below any
reasonabl e professional standard, but also that there
be an effect on the fairness of the trail in the form
of prejudice. It's a two-part standard. There is no
constitutional violation nerely by interfering with
the right to counsel. Another case that makes that
poi nt - -

QUESTION: Well, there's a constitutional
deficiency. | nmean, we're playing with words. What
we're saying in the counsel cases is, if we have to
go back and unring the bell, we want sonething nore
than sinply the deficiency. We want to know t hat

requiring a new trial or whatever is likely to make a
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di fference.

The question here is -- is asked, | think,
Justice G nsburg's question is asked on a prospective
basis. And that is, at the time the -- the police
guestion w thout counsel, is that a violation of the
-- of the Sixth Amendment ?

MR. DREEBEN. And ny --

QUESTI ON:  Your -- your answer a nonent
ago was, the only violation of the Sixth Amendnent
was the denial of the -- of the opportunity to waive.
But he's got to have an opportunity to waive
sonet hing, and | suppose that inplies that he has, at
| east on a prospective basis, a right to the presence
of counsel there if the police are going to question
him absent a -- a waiver.

MR. DREEBEN: | -- | think that there's a
|l ot in your question, Justice Souter, but I -- |
think | basically agree with the thrust of it. He
does have the right to choose whether to have counse
or not after he's been indicted when the police
approach himfor interrogation. The question in this
case is, what do you do if that didn't happen? And

QUESTION: O course, the -- the other way

to |l ook at is upside dowmn. | nean, if -- if you
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concede that there's a Sixth Amendnent violation

i mredi ately, you're still free to argue that -- that
in -- in the Mranda case, there's also a Fifth
Amendnent violation imediately. Now, you couldn't
do that with El stad, but after Dickerson, you can
certainly argue that.

MR. DREEBEN:. Well, as we discussed
yesterday, Justice Scalia --

QUESTION: Yes, | know.

MR. DREEBEN: | -- | believe that the
violation in a Mranda case consists precisely of the
adm ssion of the defendant's statenents in the
Government case in chief. The Fifth Amendnment is an
evidentiary rule. That's what the nature of the
violation is. It's not a conduct-based rule.

QUESTION: Well, and that has a textual
support in the constitutional |anguage itself.

MR. DREEBEN: That -- that's correct.

QUESTI ON:  But you don't have quite the
sane thing on the Sixth Anmendnent ?

MR. DREEBEN: No, but | don't think that
it matters because we're conceding that the Court
engages in fruits analysis. Qur primary position in
this case on the |legal issue is that the defendant's

i ndependent, untainted decision to waive counsel is
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act of --

QUESTION: But M. Dreeben, it's -- the
t hought runs through my mnd that if he were to waive
counsel in front of a judge in a trial setting, the
judge woul d ask hima | ot of questions and be sure
the waiver was intelligent and voluntary and so
forth. And you' re suggesting, at the tinme he's first
i ndi cted when the police approach him he doesn't
need any of that guidance as all. |If he just answers
the question, that's sufficient.

MR. DREEBEN: Well, that -- that is --

QUESTION: It's a rather dramatic
difference in the kind of waiver of this very
i nportant right.

MR. DREEBEN: True. But that's what the
Court held over Your Honor's dissent in Patterson v.
I1linois. The Court explicitly considered the issue
of what kind of a waiver is necessary, and the Court
hel d that the issuance of M randa warnings provides
t he defendant with all the information that he needs
to know

QUESTI ON: But, of course, you didn't even
have the M randa warning here --

MR. DREEBEN: No, but --

QUESTION: -- at the hone.
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MR. DREEBEN: And we're not claimng that
there was a waiver of the right to counsel. Qur --
our claimfor whatever favor it may neet with the
Court is that there was no deliberate elicitation of
statenments. We're not claimng a waiver at the hone.
We are unequivocally claimng a waiver at the
j ai l house.

QUESTION: Don't you think it is a rather
-- rather strange that the judges are as careful as
they are in a trial setting, whereas the police can
just do what they did here? Does that -- doesn't
troubl e you?

MR. DREEBEN: No, | don't think it's
strange at all, because as the Court explained in
Patterson, the question of a waiver is a functional
question that turns on what the role of counsel m ght
be at a particular setting. Now, the role of counsel
at trial is considerably nore conplex in dealing with
evidentiary matters and legal clainms than the role in
pre-trial interrogation.

QUESTION:  Actually, in -- in a situation
like this, the whole outcome of the proceeding is
det erm ned by what happened in his hone.

MR. DREEBEN. Well, in this particular

case, and this is nmy third and final point, if the
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Court should determ ne that the waiver of rights is
not a per se independent act that attenuates any
taint, on any record the Court should not find that
there is any taint that is unattenuated. The
violation at hone, if there was any, was an extrenely
mld violation. |If the defendant |et the cat out of
the bag, it was really at nost one paw, not an entire
cat.

(Laughter.)

MR. DREEBEN: The -- the defendant barely
spoke at all about his activities relating to the
charges that were identified in the indictnment. He
said that he had busi ness and personal problens and
he was a net hanphetam ne user, and he rambled on for
a while until the police cut himoff. At the station
house, he was asked specifically person by person
what his relationship was with the individual and
what the activities were, and of course, he gave nore
el aborate information at that tinme, but -- and this
is critical too. It was not information that
admtted the charges in the indictment. This wasn't
a case where a defendant said, well, 1've confessed
once, I mght as well confess again now that | have
my Mranda warning. This was an individual who spoke

about his problens at his home, then he gets down to
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t he station house and he's essentially tal king about
all the things that make himnot liable, crimnally
i abl e under the indictment.

It was an instance in which, | would
submt, the notive for the defendant to talk was not
that the cat was out of the bag, but that he was
hoping to m nimze any suggestion of guilt and
persuade the officers that the indictnment was not
properly founded.

And finally, of course, the officers never
exploited any prior statenent and they did give hima
t horough, conpl ete adm nistration of M randa
war ni ngs, and under the circunstances of this case,
even if the Court were to apply a taint analysis
sonetinmes, or to assunme that a taint analysis
applies, the facts of this case denonstrate enough
attenuation so that the jailhouse statenents should
be admtted, while the statenents at home were
suppr essed.

QUESTION: Are -- are you arguing that the
fruits rule does not apply, or are you arguing that
this is not the fruits?

MR. DREEBEN: | amarguing that a fruits
rul e applies under the Sixth Amendnment. |'m

conceding that by virtue of the Court's assunption in
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Nix v. Wllianms and its holding in United States v.
Wade. But the case of a defendant's own voluntary
statenents should be treated as a special case under
a fruits rule in which there is per se attenuation in
the form of an independent act of free will that

i ntervenes between the violation and the ensuing

wai ver. And that comes about when the defendant
receives full and conplete information about his
rights. There is no suggestion of involuntariness in
hi s wai ver and he decides to speak.

The ultimte test in attenuation law i s

was there an independent act of free will when you're
speaki ng of a confession that breaks the causal |ink
to the prior illegality. Here, we submt as a matter

of | aw under Oregon v. Elstad's reasoning, there was.
Thank you.
CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Dreeben. The case is submtted.
(Wher eupon, at 11: 07 a.m, the case in the

above-entitled matter was submtted.)
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