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(2) If a grantee’s funding has been 
suspended, no funding shall be avail-
able during the termination pro-
ceedings, or at any other time, unless 
the action is rescinded or the grantee’s 
appeal is successful. An interim grant-
ee will be appointed during the appeal 
period. 

(3) If a grantee does not appeal an ad-
ministrative decision to court within 
30 days of its receipt of the decision, a 
replacement grantee will be imme-
diately sought. An interim grantee 
may be named, if needed, pending the 
selection of a replacement grantee. 

(4) An interim grantee may be sought 
even though the grantee has appealed 
an administrative decision to court 
within 30 days, if the responsible HHS 
official determines it necessary to do 
so. Examples of circumstances that 
warrant an interim grantee are to pro-
tect children and families from harm 
and Federal funds from misuse or dis-
sipation or both. 

(g) If the Departmental Appeals 
Board informs a grantee that a pro-
posed termination action has been set 
down for hearing, the grantee shall, 
within five days of its receipt of this 
notice, send a copy of it to all delegate 
agencies which would be financially af-
fected by the termination and to each 
delegate agency identified in the no-
tice. The grantee shall send the De-
partmental Appeals Board and the re-
sponsible HHS official a list of all dele-
gate agencies notified and the dates of 
notification. 

(h) If the responsible HHS official ini-
tiated termination proceedings because 
of the activities of a delegate agency, 
that delegate agency may participate 
in the hearing as a matter of right. 
Any other delegate agency, person, 
agency or organization that wishes to 
participate in the hearing may request 
permission to do so from the Depart-
mental Appeals Board. Any request for 
participation, including a request by a 
delegate agency, must be filed within 
30 days of the grantee’s appeal. 

(i) The results of the proceeding and 
any measure taken thereafter by ACYF 
pursuant to this part shall be fully 
binding upon the grantee and all its 
delegate agencies, whether or not they 
actually participated in the hearing. 

(j) A grantee may waive a hearing 
and submit written information and ar-
gument for the record. Such material 
shall be submitted within a reasonable 
period of time to be fixed by the De-
partmental Appeals Board upon the re-
quest of the grantee. The failure of a 
grantee to request a hearing, or to ap-
pear at a hearing for which a date had 
been set, unless excused for good cause, 
shall be deemed a waiver of the right to 
a hearing and consent to the making of 
a decision on the basis of written infor-
mation and argument submitted by the 
parties to the Departmental Appeals 
Board. 

(k) The responsible HHS official may 
attempt, either personally or through a 
representative, to resolve the issues in 
dispute by informal means prior to the 
hearing. 

[57 FR 59264, Dec. 14, 1992, as amended at 61 
FR 57226, Nov. 5, 1996; 65 FR 4768, Feb. 1, 2000] 

§ 1303.15 Appeal by a grantee from a 
denial of refunding. 

(a) After receiving concurrence from 
the Commissioner, ACYF, a grantee’s 
application for refunding may be de-
nied by the responsible HHS official for 
circumstances described in paragraph 
(c) of this section. 

(b) When an intention to deny a 
grantee’s application for refunding is 
arrived at on a basis to which this sub-
part applies, the responsible HHS offi-
cial will provide the grantee as much 
advance notice thereof as is reasonably 
possible, in no event later than 30 days 
after the receipt by ACYF of the appli-
cation. The notice will inform the 
grantee that it has the opportunity for 
a full and fair hearing on whether re-
funding should be denied. 

(1) Such appeals shall be governed by 
45 CFR part 16, except as otherwise 
provided in the Head Start appeals reg-
ulations. Any grantee which requests a 
hearing shall be afforded one, as man-
dated by 42 U.S.C. 9841. 

(2) Any such appeals must be filed 
within 30 days after the grantee re-
ceives notice of the decision to deny re-
funding. 

(c) Refunding of a grant may be de-
nied for any or all of the reasons for 
which a grant may be terminated, as 
set forth in § 1303.14(b) of this part. 
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(d) Decisions to deny refunding shall 
be in writing, signed by the responsible 
HHS official, dated, and sent in compli-
ance with § 1303.5 of this part or by 
telegram, or by any other mode estab-
lishing the date sent and received by 
the addressee, or the date it was deter-
mined delivery could not be made, or 
the date delivery was refused. A Notice 
of Decision shall contain: 

(1) The legal basis for the denial of 
refunding under paragraph (c) of this 
section, the factual findings on which 
the denial of refunding is based or ref-
erences to specific findings in another 
document that form the basis for the 
denial of refunding (such as reference 
to item numbers in an on-site review 
report or instrument), and citation to 
any statutory provisions, regulations 
or policy issuances on which ACF is re-
lying for its determination. 

(2) The identity of the delegate agen-
cy, if the activities of that delegate 
agency are the basis, in whole or in 
part, for the proposed denial of refund-
ing; and 

(3) If the responsible HHS official has 
initiated denial of refunding pro-
ceedings because of the activities of a 
delegate agency, the delegate agency 
may participate in the hearing as a 
matter of right. Any other delegate 
agency, person, agency or organization 
that wishes to participate in the hear-
ing may request permission to do so 
from the Departmental Appeals Board. 
Any request for participation, includ-
ing a request by a delegate agency, 
must be filed within 30 days of the 
grantee’s appeal. 

(4) A statement that failure of the 
notice of denial of refunding to meet 
the requirements of this paragraph 
may result in the dismissal of the de-
nial of refunding action without preju-
dice, or the remand of that action for 
the purpose of reissuing it with the 
necessary corrections. 

(e) The appeal may be made only by 
the Board of Directors of the grantee 
or by an official acting on behalf of 
such Board. 

(f) If the responsible HHS official has 
initiated denial of refunding pro-
ceedings because of the activities of a 
delegate agency, that delegate agency 
may participate in the hearing as a 
matter of right. Any other delegate 

agency, person, agency or organization 
that wishes to participate in the hear-
ing may request permission to do so 
from the Departmental Appeals Board. 
Any request for participation, includ-
ing a request by a delegate agency, 
must be filed within 30 days of the 
grantee’s appeal. 

(g) Paragraphs (i), (j), and (k) of 45 
CFR 1303.14 shall apply to appeals of 
denials of refunding. 

(h) The Departmental Appeals Board 
sanctions with respect to a grantee’s 
appeal of denial of refunding are as fol-
lows: 

(1) If in the judgment of the Depart-
mental Appeals Board a grantee has 
failed to substantially comply with the 
provisions of the preceding paragraphs 
of this section, its appeal must be dis-
missed with prejudice. 

(2) If the Departmental Appeals 
Board concludes that the grantee’s fail-
ure to comply is not substantial, but is 
confined to one or a few specific in-
stances, it shall bar the submittal of an 
omitted document, or preclude the 
raising of an argument or objection not 
timely raised in the appeal, or deny a 
request for a document or other ‘‘dis-
covery’’ request not timely made. 

(3) The sanctions set forth in para-
graphs (h)(1) and (2) of this section 
shall not apply if the Departmental Ap-
peals Board determines that a grantee 
has shown good cause for its failure to 
comply with the relevant require-
ments. Delays in obtaining representa-
tion shall not constitute good cause. 
Matters within the control of its 
agents and attorneys shall be deemed 
to be within the control of the grantee. 

[57 FR 59264, Dec. 14, 1992, as amended at 65 
FR 4769, Feb. 1, 2000] 

§ 1303.16 Conduct of hearing. 

(a) The presiding officer shall con-
duct a full and fair hearing, avoid 
delay, maintain order, and make a suf-
ficient record of the facts and issues. 
To accomplish these ends, the pre-
siding officer shall have all powers au-
thorized by law, and may make all pro-
cedural and evidentiary rulings nec-
essary for the conduct of the hearing. 
The hearing shall be open to the public 
unless the presiding officer for good 
cause shown otherwise determines. 

VerDate Aug<31>2005 14:05 Nov 26, 2007 Jkt 211187 PO 00000 Frm 00124 Fmt 8010 Sfmt 8010 Y:\SGML\211187.XXX 211187rm
aj

et
te

 o
n 

P
R

O
D

1P
C

64
 w

ith
 C

F
R


