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We ul~plaud the efforts of the Department ol' Labor in reconsidering its auditor 
independence rules for cmployee benefit plans subject to ERISA. Since 1975, the date 
1ntsrl~t.etive Bulletin 75-9 was issued, employee beneiil plans, thc accuuntiilg profession 
and the rialion's cconorny hilye u~idergane dramatic changes. We believe that a 
modernization of the DOL auditor independence n~ lcs  wuul J hcliefit all interested parties, 
including the public and appreciate the opportunity to provide ow comments and 
thoughts on this important matter. 

While we have addressed a numbcr of thc specific questio~is raised by your RFI, we 
bclicvc that there should he an overarching p tincipal applied iu audilur indcpcndcrlce. 
Financial statement users, CPAs and regulators st~ould be able to quickly and easily 
dctcrrtii~~c what it~dependence rules apply to auditors issuing opinions on financial 
statetnents. While reasonable individuals may disagree on specific matters, we believe 
that cur~sistcncy in expect at it^^^ is a crucial part of the public's cunlidcncc wliuri 
considering audited financial stat~~ncnts. To the evteti t that lnultiple standards of 
indcpcndc~lcc csist , readers and users affected by an audited financial statcmc~~i tnay face 
confusion and uncertainty as to whlcll ~ r t d c p c ~ ~ d e ~ ~ c e  sta~idords apply, tr'hat those 
slar~dards rcdlly rnean and why tl-rose standards differ horn other s~mcl rnds  that apply to a 
different set of tlnancial statements. hccurdiilgly, we recommend that the Department 
seriuusly corlsidcr adopting wherever possible, standards that art: already promulgated by 
other standard setting bodies, whether lhosc are the SEC:, AK'PA fir GAO standards. 
Further, since the vast major~ty of potential users of financial statemerits rnay not be 
sop hi sticated investors. we recommend (hat lllc stai~dards be fully explained. in plain 
Englisl~. so that the pnteti tt nl users of the fin;mcial stalcrnmts can underst and the 
importsncc of independenw arid dcvclop a t n ~ e  sense of what auditor indcpcuclcoce, as 
rcIated In I I (  1 I, and ERISA matters really mvuns. 



Our specilic comtnenls on the various issues are as follows: 

Should the Depa~,tnt~ntadopt, in .w)holt? or in przrt, ~currerzt rzl1.e~ ur wltirlelincs on 
rrr~~,uw~alanl inii.qenden'noe u f  thc SEC, .41CP,4, GAO or other ~ Q . ~ C ~ ? I ! ? I ~ ~ F I I U I  or 
~ ~ ~ z g ~ v c ~ . ~ m e p a t a l  .entii:.y 

As we discussed in our introductioti to tllcso cornmcnts, wc bclieve that consistency in 
standards is very important to financial statetuent users and readers. Accordillgly, w c  
I-ecommend that the U e p a ~ t ~ n a ~ t  adopt as rllucli o r  existing current rules and guidelines as 
possible. This would create several bmefi ts. First, existing guidmce has alrcad y been 
through m extensive public com~rlcnt process, during which the promulgating 
organization or regulator received input and suggestions froill tiinny intcrcsted parties, 
input that was SII bscqucnfiy irlcorporatcd into the final rules. While employee henefi t 
plans and ERISA may provide unique or cal~traversial issues that thc Department 
believes [nay not bc adccluatcly addressed by a n y  existing guidance, we believe that such 
issues can be specifically addressed hy new mlemaking, ~AIIOI.CCI to address those issues, 
withu~t crcat~tig yet another sel uT standards that financial statement readers and users 
must read md understand. In any event, we strongly reco ln~~~c~ld  that aIiy independence 
rules follo~v. as  closcly as possible, existing independence standards. 

We also I - ~ C O ~ I I ~ C I I I I  that tha Dcparlment adupt, to the extent possible, one of the existi~~g 
set of independence standards. We recornniend the Llepartmcnt adopt the AICPA 
standards, but recognize that a cclrnpclling public: interest argument exists that the SEC: 
standards are more appropriately geared to the diverse users m d  differing levels of 
sophistication of users o f  publicly tl-srlcd cur~lpanics. Nevertheless, we believe that the 
AICPA standards provide more than adequate protection for any potential users of 
financial statements that rnay co~ne andcr t l~c Dcparlnlcnt's responsibility. In addition, 
these standards are applied to the vas t  majority of audits perfo~med in the U S . ,  since the 
iZlc.'PA code of corlduct has been jllcorporatcd by rckrenct: into most of the state hoard 
of accountancy rules. 

Sl~oraltf rhc Dcpartmcnt ntodifil or othcm:isc provi&.ptlidarlc~ otr,  the prohibiticrtl in 
Interpv~ti-rlr: Hullcfin 7.5-9 on crn i n r i ~ ~ e n c j ~ n l  aucuuntant, his or ACT fit*??i, or n r n ~ i ~ l h ~ r  ($ 
the firm h n ~ ~ ~ n g  a "direct fincrnci~ll interest " or a "materiak i~zdirect f itz(zt~(:i~ll it~(.ert'~'O' ill '7 

plan or plrrrrr ~ ! l r ? ~ w  or? 

Jndependence reqrrir es that all auditor 1101 havc a mutuality of interests with the financial 
statement issuel-. To the extent that such a mutuality o f  interest exists, indcpcndence (ur 
at R ~ ~ I ~ ~ ~ I I U I I I  t11c appcarancc US i~iclcpcndence) is impaired. Accordingly, we believe that 
the prohibition against having n direct financial intel-est or a material irldircct iinancial 
i~itcxcst in a pleil is an appropriate prohibitiun. We also oppose modifying the existing 
rule against haviizg such till interest in the plan spatisor.. While we rccoglizc that the 
finrlncial st,ltc~~ients arc those nf  the plan, arid 11vt (hr: plan sponsor, the dose relationship 
between the sponsor and the plm as well as the potet~tial fiuancial interdependence 
hetween the parties lead us to ca~lclude that no auditnr ~llould have a direct or niatcrial 
indirect financial interest in either party. Flu-ther. in today's husitless environment, the 



perception of a lack of independence is as worrisome and problematic as a real lack of 
indtpcndcncc. Thus, wc support thc rccluircrncrlt corltaincd in the current rille. 

Should the Dcpnrtnlcnt issutl gui(iance on whether, and under ~ b h a t  circtkn1stances, 
employment uf art cxrv:o~inti~iltk_f;~n~i!v menzhcrs itv a plan or pla!nn spunsor thaf  is n c k n l  

of the accountnrlt or Iris or I~cr accountinp .firm im-pairs thc inde-pcndcncc of the 
clccuwnlanl ur i t c . c ,o l t r z l i t r~  (irru ;' 

We rccurr~rl~cnd that thc Dcpartmcrit stdupl thc AIC,PA rcrlcs on F i i l y  empluyrnent. 
Under the AlC'PA rules independence is impaired if any family manhel- of a covered 
member of' the limn is in a kry position wilh the plan spunsor, or was associated with the 
plan span rat- as a promoter, undem~riter, or voting trustee during the fillancia1 staten-lent 
period or during the period oS the prol'essiunal engagement. The AICPA rules define a 
key pnsi tinn tn he otie 111 rvl~icll an individual has primary responsibility for significant 
accounting functiorls th:it support material components of the financial statements; has 
pnmai-y responcib~lity for the ~,iepal-ation of the financial stntements; or has the ability to 
exercise iniluenct: over the contents of the financial statements, including when the 
il~dividual i s  n member of  the board of directors or similar gover~ling body, chicf 
executive officer, president. chief financial officer, chief operating officer, general 
counsel, chief occount~~ig crtticer, co~itroller, director o f  internal audit, director of 
finm~ial rcporting, Lreasurer, clr an equivalent position. In short, the AICPA rules 
provide protection from undue influence in any area directly affecting or associated with 
the firlarlcial statcmu:rlts. This broad prohibitiorl setms lu us to be sufficient to protect the 
interests of the plan, interested parties and members of the puhlic affected by the plan. 

Should thc Department define the tcrtrr ':financial records" and provide guidarace,on %&at 
activWes would ~:urtslitu/e "rnl~intl~i~lil~ v " Iillun~'i(ll recortls. I Isu ,  whill d~linirions shutrlii 
a-pplv ? 

While we support the Department deiinjng financial records, we recorninend that the 
deterll~ir~atiorl of what activities curlstih~tc nlni~l ta j~~ir~g fir~ancial rccords rd'crcn~c thc 
AICPA's Section 101-3, dealing with the provision of non-attest services to attest clients. 
We believc that ally giidclincs rlil~st jnchldc that t11c auclitur I I V ~  pcrfc~nrl arly 
management function and not audit his or her UWI work. 

Should the Dcpartnrcnt define thc terms ' ~ ro tonkr , ' ; "  "iirrricnt.r.ifcr," ''in~~esmlcnr aclljisor, " 
' ' vu l in~  Imslre," "iiirrclur," "o(fic.er," rrtwl "em~tlo)'t'r ol' //re ~ l l r r n  or. d i ~ ~  S L ~ C I ~ I S U I ' . "  CIS' 

used in I~ltcrprctivc ljlllletin 75-9? -- 

Consistent with our earlier discussinn. we recomn~end that the Departtner~t ~ d o p t  
definitions of' these terms thal ha\ t. a l read~  bccn prornulgatcd by lhc AlC.PX, SEC or  
CiAO. 



IVt. recornmend that ithe definition of' mernber be updated. We also recommend that the 
AIC'YA defjtlitio~l of "covered meulber." be adoptcd, 111 our vicw, tllc AICPA definition 
of ~nember recognizes the complexity atld divers1 ty of the current business environment. 
,4ccnrdirigly, wc bclicvc that it pruviclcs a realistic: arid workable set ol'rules that protect 
the plan, the public and all other interested patties. IJnder the AICPA rules, for- fin(ztlcia1 
relatiunship purpuses, a member includes buth immediate and close family members of 
the covered inemher, which the11 impo~ec; finacicial relatior-rship limitatinns on thvsc 
individuals. Additionally, the AICP A rules are more engagement driven. This means 
that fin11 memhers (and other covered individuals) must nortila lly have some coruicction 
with the financial statement engagement or be in a position within the firm to influence 
the engagement team. ET Sections 92.06 and 92.1 3 cover the definitioru of covcrcd 
members and individuals in a position to influence the engagement. Likewise, the 
AlCPA rules also prohibit fmnily tnetnbers fmrn having celtnin anplnyrricnt arid uther 
relationships with the plan. 

What kinds of noncrttdit semices urc accountants and acco~rtiriri,~ ,firms c~rgtged 
provide to the ~ ~ L I P Z S  rkt:,v uududit or to the sponsor uf~) /xv is  thev u~clir :' 

Our firm has made the busi~less and etl~ical decisioti not ta offer nliy sen'ices (otl~er than 
thc attcst scrviccs) tu thc plans we audit. We cannut comment on what other firms may 
or may not be doing. However, we recommend that the Department consider adnpting 
the AlCPA's nllcs on 11011-attcst scrviccs that rnay be offcrcd to attcsl i,lic:nls as provided 
in Sec. 101-3. We believe that these rules strike a fair and practical balance between a 
client's need for tlotl-attest setvices from the auditor and tllc public's nccd I'ur an 
independent auditor. 

Should the De~artmcnt change the Inferwretrvc Bullefin to rcmovc or otherwise pvovicEc 
e x c e ~ ~ t i o n ~ ~ ~ f o r  "the period C O V R Y ' P ~  h y the fina~zcial statement.7" requirement .J' 

We strongly support the eliminatiot-I of the "period covered by the financi a1 statements" 
rcciuircrncr~t . As a practical matter, thc pruhibitiun polcrllially rcduces the number uf 
auditors that can be engaged by the plan, since all members of any f im~ being considered 
as a succcssvr audttur can have tlo Litlanctal itltcrcst i r ~  thc plan or plan spurisor lor an 
extended period of time. Thus, for example, a manber holding an interest in the plan 
sponsor UII JR~I I IRTY 1 ,  2U07, who disposed of that ir~tcrcst on Jailuary 2, 2007 woulcl 
prevent the firnm from being engaged for the audit of the plan's financial statement for 
2007, cvcn if thc tjr.111 xvasri't bcirig considzted u r l t ~ l  November or Llecember of 2007 for 
the engageme~~t. despite the fact that, as a prnctical matter, the firm had no connection 
with thc plar~ ur plan sponsor cxcept tor A ccr y shntt lier~od. For tnatly firms, this would 
require that members not hold interests in any entity, including publicly-traded 
companies. is ith a rr.t~rcnict~t ~ I R I I  that thr firftl C O ! I ~ ~  pot~ritially audit. 

Wc also b d ~ c v c  that  the prnh~hit~nn piovitfes r l i ,  significant public benefit. As we 
discussed previously. the issue with independence i s  thc u~i~tual i ty  of irltcrcst betwccrl thc 
fir111 (or a memhel- of the finn) and the plan inor plan sponsor. I Iolding a financial interest 
in the plan sponsor prior lu any affiljatjo~l wit11 the plnn diles not create or further this 



mutuality of interest. In our view, the measuring poitit shnuld he when therc is an actual 
cngagcmcnt. At that poinl, a reasonable person would demand that the auditor he 
independent from the pion or plan spo tisor. 

Fi tial l y, we he1 i eve that a r-equiremetlt that the covered n~elnba- dlspusc ui' his or her 
interest or otherwise cure the independence impairment prior to the earlier of the 
executioi~ of the engagement letter or the con~r~lcnccn~cnt of audit procedures provides 
sut'ficient protection for the plan and plan sponsors, as well as the public. 

Shoicld rlt crc be spccial provisions it1 the Deparbncnt 's independeu.ce.pLdgkine.~ -forplans 
[hat hrrve rrrrrl'it committees thal hive an.d rnunitvr an au(fi/ur'J' in&-pendence, snrch as the 
attdit comft~itt~)cs described in the Sarbancs-~?x);clc~v Act cm~licuble._to public comPY1~a~zies? 

Plan administrators and other plan fiduciaries must adhere to the fiduciary standards set 
fortli in EKlSA (ztld other rebylatiorls covcnrlg thr: plarls. 14ccurdingIy, we believe that 
there are already sufficiei~t guidelines in place monitoring the auditor mld audit fu~iction. 
Thus, we believe tliat the imposjtjo~i of a ricw and scparatc audit cornmiltee requirement 
would not significantly further the public interest, while impositlg on the plan a new and 
potentially costly requirement tn 1.rl-ovirle outs~dz " b o ~ t d  tnet~~hcrs" for thc purposc ui' 
ovcrsccing tlic plan's audit. 

Sh.ouid {he L)e[juvdt?zenl define { / r e .  tc .r t lr  "/irmt' in Interpretive Bulletin 75-9 or othcnvisc 
issue guidance on the treatment uf s~cbsidiuries and-afldtat.e.~ of amr:countinn "firm in 
evalz~ating the inde-uen(knce ofmn r r ~ r w r i ~ ? / i n ~ r  /irm (lnrl mt.mbers qft'te.fir& 

We reconl~~iet~d that the I l epar f l~~e l~ t  adcbpt tllc AICYA defirlitiun of a finn thal rcads: 

Firm is a form of organization pennitted by law or regulntioll whose cl~aractcrjstics 
co~dbrm lu resoluiiuns u f  the Cuuncil of the American Institute of Certified Public 
Accountants that is engaged in the practice of public hccow~ting. Except for purposes of 
applying Rulc 101 : I?zdc.r;renrkelrc,e, the firm includes the individual partners thereof. 

S / I U Z ~ / /  /he L ? c . p i i r ~ t ~ ~ n l  'J. itllk~venrl~~zce xuidwace i~aclwck an "(I-qpenrcrnce a[ 
indcpendcnce" ycqurrcnrctlt ill ild~fitio~z to the rcqui~cmcnt that applies bv rcas~nof . t f tg  
k;HISA rrrruit-~rnrtzt / hn I I ~ L .  ~ ~ . c l l r n r r ~ t  pe~liwm the olrin's c~trdil in c~c.c.ur(/un~-r wi~h 
C;..L/I s .' 

We support the cotlcep t of at1 "appearance of independence" requirement, but also 
bclicvc that ,  to thu cxtcr~t thc rncrt~bcs or firm mcets the requiremcr~ts of actual 
independence (i.e. the AIPCA detinition of member is adopted and a member of the firm 
in il l l~~llcrt .  ol'ijcc, u r ~  clatccl to thc audit. tiulds a fir~arlcial interest in ttlc plan sponsorl, 
there is no jinpsjrrnent because of an appenr,mce of independence. 

Sho~ilrl tltc Dcpurrmcni require nccourztcrnts crnd ( ~ r , r * r ~ r ~ n f i n y  firms lo htrvc w r i ( l v t ~  p < J l ~ ~ * i v ~  
and l??-ocedtrrtls on iadqlcndence which a-~-oly ~ ' h t ' r ?  perform in^ audrts of' crtjulot'cc 
benefiiplnns? 



We strongly support a requirement that any auditor of ari crnployet: benefit plan have 
wr~ttcn policics and pru~edures in place to provide an assuratlce tlint it is indcpcndcnt 
with respect to the plan. 

S/I oujlZ~Ir_t' Tkj~artrnerif ar3opt furmid proc.~dzr~.c.s under which the D~prrrtrncn t will r c f y  
riocourrlnnts to state licensing boards for djscildirle when the L)~-~crrmicrat cu~zcltades nn 
arrnrinmnr Itas cortd~rcted an ernpluyee benefil ~ l c m  crudit without being indcpendgnt? 

We strorigly support the use uf  the disciplinary process when a firm conducts any audit, 
including one o f  an employee henefit plan, where the fir111 is not indcpcndcrlt. The 
disciplinary process has saiguards that protect the public interest as well as the auditor's 
rights, while also taking in tr, considzrat~on any egregious or nlitigatirig circurrlslances. 
We also recommend (ha1 the Department refer any such potential violation to the A ICPA 
and appropriate state snciety for action under their disciplinary policics and pmccdure. 

Should acco_u~ztant,r_t~~11J accountin~_firnu be reyzlir~d to make an-v ~(undiarrl disclosz~res 
fu ul[~ckn clients ahorti the accountanr's and firm 5 indcpenderlce as -pcrvt qf the audit 
engagement? I f  so,whatstandurd .di.~cEosures should h~ r~quircdy  

We believe that the standard auditor's report is sufficiet~t disclosure with respect ta the 
firm's trldcpcrtdcncc. 

Sincerely, 
I 

k k i e  H. White, CFA 
Memher o f  the Firm 


