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Ar~ipzr Politziner & Mattia, P.C. ("Amper") i s  pleased to be able to comment on the De.partnlcnt - 
of Labor's ("DOL") request for information conccming thc amending of hterpl-etative Rul letin 
75-9 (29 CFR 2509.75-9) relating to guidelines on independence of accountants retained by 
employee henefi t plans under Section 103(a){ 3)(A) of the Employcc Rctircnlent l~ico~ne Security 
Act of 1974 ("ERISA"). 

Amper audits clpproxirnateIy 200 ERISA Plat~s atu~ually. Amper personnel must comply with 
Ihe Arncrican irlstitute of Certified Public Accountants ("AICPA") Code of Pru ressional Conduct 
as we1 I as the independence rules of the Securities Exchange Colnl~~ission ("SEC") and the DOL. 
Ure slrongly rccommcrld that the l)OTj revise its indgendence rules to align closely lo thal ul'thc 
AICPA, thus having one less body of independenct: lo consider. 

Tllc followi~~g are our responses to the specific questions listed in thc RFl. 
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1. Should the Department adopt, in whole or in part, current rules or guidelines on 
accountant independence of the SEC, AICPA, GAO or other governmental or 
nongovernmenlal entity? If the Department were to adopt a specific organization's 
rutes or guidelines, what adjustments would be needed to reflect the audit rquirements 
for or circumstances of emplo? ee benefit plans under ERISA? 

Yes, we strongly believe the DOL should consider adopti~lg thc current independence 
guidelines of the SEC arid AICPA spccifically 1) to allow a period for a firm and employees 
to sell shares in a public cnmpany, thus removing the requirement that a firm be independent 
during the period covered by the finalcia1 stakments as it pcl~aitls to ownership interests and 
2 )  by pruvidir~g a clarification of whether a firm's employees' family members are included 
in any of the independence requirements and if su how a) ownership of stock b) cmploymcnt 
ai [he Plan Sporisor and c) being a Plan participant in a Plan the firm i s  auditins impacts 
indq>ende~~ce. 

Currently Tnteipretive Bulletin 75-9 hinders public companies from changing Plan auditors, 
specifically due to the requirement oC bcirlg ir~dependent dunng the period covered by the 
financial statements. A public company could effectively change corporate auditors anrl be 
unable to engage that same firm iu perSorm Plan audits for the first year o f  the erlgagen~eiit 
term duc to cxist ilig LlOL independence regulations. 

Should the Department modify, or otherwise provide guidance on, the prohihitinn in 
Interpretive Bulletin 75- 9 on an independent accountant, his or her firm, or a member 
of the firm having a 'direct financial interest'? or a "material iudirect fillancia1 interest" 
in a plan or plan sponsor? For examplc, should the Department issue guidance that 
clarifies whether, and under what circumstances, financial interests held by an 
accountant's fdrnily members are deemed to be held by the accnuntant or his or her 
accounting firm for indcpcndence purposes? If so, what familial relationships should 
trigger the imposition of ownership attribution rnles? Should the ownership 
attribution rules apply to all mcmbers of the accounting firm retained to perform the 
audit of the plan o r  should it be restricted to individuals who work directly on the audit 
or may be able to inHuer~ce the audit? 

We recommend that the DOL provide guidance with respect to financial interests similar tu 
that of the ATCPA, which js comparable to those or thc SEC. We believe the owt~ership 
attribution rules shuuld bc rcstric.tcd to individuals who participate in the Plan auditls). all 
partlicrs located in the nffice performing the audit(s) and spccialjsts such as quality 
controllquality assurance, lax ur othcr pcrsorlnel those in a positio~i to influence the audit 
engagement such as the t~iatiagi ng partner or executive commj tkc .  Wc rcquest the 
Departinent of Labor clearly define [hose that irlflucrlce the audit etlgagemait. 

3. Should the Llepartmcnt issue guidance on whether, and under what circumstances, 
employment of an accountant's family ~nembers by a plan or plan sponsor that is a 
client of the a c c o u ~ ~ t a n t  nr his or her accounting firm impairs the indcpcndence of the 
accountant or accounting firm? 

See Nurnbcr 1 above. 



4. t~~tprpretivc Bulletin 75-9 states that an accountant will nut be considercd independent 
with respect to a plan if the accountant or mcnlber af his or her accounting firm 
maintains financial records for the employee benefit plan. Should the Department 
define the term "financial records" and provide guidancc on what activities wouId 
constitute L'maintaining" fi~~ancial  records. If so, what definitions should apply? 

Yes, we believe Ihe DOL should clarify the term financial records. We request the DOL 
spccjlically acldress participant recordkeging, investment management, prcparirlg firiancial 
statements from annual investment statements providcd by custodians, and pl-eparing a Plan's 
trial balance from such documents. 

5. Should the Department define the terms "promoter," "underwriter," "investment 
advisor," "voting trustee," 'director," "officer," and "employee of the plan or plan 
sponsor," as used in Interpretive Bulletin 75-9;' Sho~lld the Llcpartment include and 
define additional disqualifying status positions in its independence guidelines? If so, 
what positions and how should they be defined? 

Yes, we believe that these terms are clearly defined in tbc AlCPA independence regulatiot~s. 
The new DOL indepcndcncc niles should reference to that of the AICPA. 

6. Interpretive Bulletin 75-9 defines the term "member of an accounting firm" as all 
partners or shareholder employees in the firm and all professional employees 
participating in the audit or  located in an office of the firm participating in a significant 
portion of the audit. Should the Department revise and update the definition of 
"member?" I f  so, how should the definition be revised and updated? 

Yes, wc believe that the DOL should adapt the AICPA's delinition of a "member" of a11 

accoui~ting firm to avoid complexity. coniiusion and avoid having another indqendence body 
to consider. 

7. What kinds of nonaudit services are accountants and accounting firms engaged to 
provide to the plans they audit or to the sponsor of plans they audit? Are there benefits 
for the plan or plan sponsor from entering into agreements to have the accountant or 
accounting tirm providc nonnudit services and also perform the enlployee bencfit plan 
audit? If so, what are the benefits:' Should the Department issue guidance on the 
circumstances under which tbc performance of nouaudit services by nr.coantants and 
accounting firms for the plan or plan sponsor would be treated as impairing an 
nccountant's independence for purposes nf auditing and rendering an opinion on thc 
financial information required to be included in the plan's annual report? if so, what 
should the guidance provide? 

Yes, we believe there is a bc~lcfit to the Plan Sponsor in allowing Plan auditors to per fom 
cerlain nun-audit services for which the accounting lint1 may have the expertise. We believe 
guidance is necessary to define which non-audit senices impair independence, as well as, the 
time framc under- which such services may impair ir~dependence (i.e., if a firm ceases 
performing a prohibited scrvice within a reasonable (defined) pcriod of 1121 tig ellgaged to 
perform a P I ~ I I  iuidir can the firm be considcrcd independent). Further, we belicvc guidance 
is necessary to cjariSy the timing as to "during the pcriod covered hy the financial 
stataneuts." 



Below are some specific examples ol'norl-audit services: 

a. Executive tax preparation and consultation 
h. Executive recruiting 
c. Financial investment managemei~t services for the Plan andlor Plan Sponsor. as well as. 

for executives personally 
d. 404 assistance 
e. Inlcmai audit ou tsourcii>g 
f. Corporate tax return preparation 
g. Corporate information technology assistance and consulting and systems implementation 
h. Operational consulting sewices 
i. Investment banking lor Plan Sponsors 
j. Claim audits of a Health and Welfare Plan where the firm perlonns an audit of the Plaii 

or where the firm performs otllcr Plan audits for a public or non public Plan Sponsor 
b. Busincss val~ration for Plan Sponsor 
1. Litigationsupport forPlanSponsur orplan 
m. Financial advice to retirees in a defined benefit Plan 
n. Fillancia1 advice to Plan participanls 

8. Interpretive Bulletin 75-9 requires an auditor to be independent during thc period of 
professional engagement to examine the financial statements being reported, at the date 
of the opiniou, and during the period covered by tbe financial statements. Should the 
Department change the Interpretive Bulletin to remove or otherwise provide exceptions 
for CCthe period covered by the financial statements" requirement? For example, should 
the requirement he changed so that an accountant's independence would be impaired 
by a material direct financial interest in the plan or plan sponsor during the period 
covered by the financial statements rather than any direct linancial interest? 

Yes, tthc DOL should change the Interpretative Bullelin to rcrrlove "the period covered by the 
financial statements" requiremctlt. Wc do not believe the change should be based only on a 
material dircct financial interest, hut on aH interests, direct or matcrjal indirect, aid that those 
interests should be disposed of prim c.ormlencement of the audit. Also those covered by 
the ownership restriction must he defined as noted elsewhere herein. 

9. Shnuld there be special provisions in the neportment's independence guidelines for 
plan3 that have audit committees that hire and mouitor an auditor's independence, 
such as the audit committees described in the Sarbanes-Oxley Act applicable to public 
companies? 

For spunsors not subject to the Sxbanes-Oxley Act, it sllould be ail audit committee decisiun 
whether they can hire the auditor and monitor the auditors' independence. 

10. What types and level of fees, payments, and compensation are accountants and 
accounting firms receiving from plnns they audit and sponsors of plans they audit for 
audil and nonnudit services provided to thc plan? Should the Department issuc 
guidance regarding whethcr receipt of particular types 01' fccs, such as contingent fees 
and othtr fees and compensatioa receivcd from parties other than the plan or plan 
sponsor, would be treated as impairing an arconntant's independence for purposes of 
auditing and rendering an ol~iuion on the financial informatioil required to he included 
in the plan's annual report? 



Yes .  we believe lhat the AICPA rulcs 011 contingent fees are understandable. 

11. Should the Uepartmcnt define the term "firm" in Interpretive Bulletin 75- 9 or 

.- otherwise issue guidance on the treatment of subsidiaries and affiliates of an accounting 
firm in evaluating the independence of an accounting firm and members of the firm? If 
so, what shoi~ld thc guidance provide regarding subsidiaries and affiliates in the 
evaluation of the independence of an accountant or accounting firm? 

Yes. 

12.Should the Department's independence guidance include an appearance of 
indcpendence" requirement in addition to the requirea~ent that applies by rensnn of the 
ERISA requirement that the accountant perform the plan's audit in accordance with 
GAAS? 

Nu, since the auditor performs the audit i t 1  accurdancc with gel~erally accepted auditing 
standards, there is the perceplion that the auditor is independent. 

13. Should the Department require accountants alld accounting firms to have written 
policies and procedures on independcnce, which apply when perfurming audits of 
employee benefit plans? If so, should the Department require those policies and 
procedures he disclosed to plan clients as part of the audit engagement? 

No, provided that the DOT, adopt similar iriclepe~ldence requirements as that of the AICPA. 

11, Should the Hepartment adopt formal procedures under which the Department wiil - refer accountants to state licensing hoards for discipline when the Department 

concludes an accouataut has conducted an employee benefit plan audit without heing 
independent? 

Yes. 

15. Should accountants and accounting firms be required to make any standard disclosures 
to plan clients nhaut the accountant's and firm's independence as part of the audit 
engagement? l f  su, what standard disclosures shouid be required'! 

No, only as required by the SEC for Fornl 1 1K engagements or if the audit committee 
requesls. 

We lharlk you for the opportunity lo provide our comments on this RFI and would he 
delighted to further discuss thctn if necessary. 

Very truly yours, 

A W E R  POLITZINER Ci, MATTIA, P.C. 

2hZau 
IIla11e M. Wasser, CPA 


