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Ladies and Gentlemen: 
L3 :, : f..: - < ' >  'This letter is in response to the IJ. S. Department of Labor's request for information from .:I 

the public concerning the advisabilily of arrlcriding lnterpretative Bulletin 75-9 (29 CFK 
2509.75-9) relating to guidelines on independence of accountants retained by ernpIoyee 
benefit plmls under section 103 (a)(3)(A) of tiic Employee Kctireme111 Income Security 
Act. 

UHY I,I,P is a firm of certified public accountants that has just over 100 partncrs that 
utilizes staff rcsourccs of approximately 800 individuals tllrclugh iln alternative practice 
structure arrangement with an associaled entity, UI IY Advisors, Inc, and its opcratirig 
subsidiaries. 

Our audit clients irlclude approximately 200 employee benefit plans including nearly a 
doze11 plans of  public companies. 

Likc many other fimis, IJHY LLP is being approached with greater iicclucncy tu propose 
on the audits of employee benefit pIms in which public companies are the plan sponsor. 
This is a shift from what once was the almost exclusjve domain of the Big 4 limns. It has 
been described to us as being the resuIL of' Big 4 firnls' resource consideratious that have 
resulted in substarltially increased fees for work that is  not part of the public: company 
audit . 

Department of Labor (DOL) indeprndencc rcgulatiutis that date back to the 1970's are 
presenting obstacles to U HY T .T .P and other responsible firms in accepting crnpluyce 
benefit plan audits where the plan sponsor is a public company. Under the DOL 
independence rules, n ti rtn is not considered independent i l' a dircct firlancial interest is 
held by a partner (or othcr mcm bcr) in the plan sponsor at any time during the y car urldzr 
audit [29 CFR 2509.75-91. Unlike AICPA and SEC independence rules, disposing ol' 
such direct ki~iancial interest does not eliminate the independc~lcc issue. 
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Using an actual situation as m example of what has occurred within IIHY I,LP several 
times within Ihe past year. our New England practice was approached and reclucstcd to 
propose 011 certain of AT&T1s employee benelit plans for the year ended December 3 1 . 
2003. This was an important client opportunity for UI IY LLP and its New England 
practice, and an independence check was l~ndcrtakcn immediate1 y . Tn checking 
independence. WI: lcarncd that a pmt~ler in Albany and another in Detroit each held a fcw 
hundred shares of the plan sponsor's Gommun stock Although each o f  those partners 
(who wvulcl havc had no connection with the potential engagemen[) indicatcd a 
willingness to sell the shares immedia~ely, disposirlg of the investn~ents in the plan 
sponsor still would t~ot make the fiml independent under DOL rules-unlike AICYA and 
SEC rules. I3ecause of those holdings, ~ht .  firm would not be independent for either 2005 
or 2006. As a cunsequence, TJHY LLP had to decline to pruposc on this audit 
opportunity because of independence considerations. 

Tt is irnnic that a firm whose partners were to disposc of direct financial interests would 
meet !he SEC's independence 11~1es and be allowed to audit a public company yct bc 
unable to audit that same public company's employcc benefit plm~ because of interests 
once held by partxlcrs in thc public company plan sponsor. 

We would ask h a t  the DOI, reconsider its independence regulatiuns arid consider 
whether current1 y existing AICPA and SEC' indcpe~lde~ics rules (both of which have been 
rtviscd consiiicrably since 1979) do not provide more than adequate protcctiorl for plan 
participants if those rules were to be put in placu for audits of employee benefit plms of 
public cumpanics. 'Those rules provide far more direction and guidancc in rrlost areas 
th3i1 do the current DOL rules. 

Should the DOL believe i t  necessary to havc 1111es that extend beyond those of the 
AICPA and SEC', we would respectfully request that the DOL recunsidrr the 1979 r-lrlz 
that forecloses the possibility of a firm auditing a pcrlsiorl plan of a public company if one 
partner in an ol'tict: rcrnotc to the location where the audit would be perlurmed happcned 
tu own a share of stock in the plan sponsor, Ccrtairlly there would be no threat to 
independence and ~ht .  quality of aucllt work performed if that partner were lu disposc of 
such an investment prinr to the firm's accepting ihc audit engagement. Again. it would 
seem to be quite an anomaly if the finn were able to meet the SEC's stringent 
indepcndcncc reqi~ i r e~ l~e i~ t s  and be able to audil ihc plan sponsor but not the plan itself. 

We have madc inquiry to other firn-1s both larger and smallcr. All ore well aware of the 
problen~atic nature of the regulalion and how it is a11 economic burden for them and fur 
those smaller public companies who are reaching out lo othcr that1 the Rig 4 for audits of 
pcnsion plans. The current regulalions csscntially preclude any firms with mvrc tha11 a 
few partners frvm auditing p l a ~ s  of public companies bccause the relative1 y high 
probability t h a ~  a partner somewhcrc will hold a share of stock in the public company 
plan spjponsor thcrcby precluding the firm iium doing the audit because of independence 
cansiderations. Yet, said again, that same firm could audit the public company plan 
spcrtlsor as lorig as the partner was in a ccmote office or, if in the lucal ufilcc, divested of 
the stock behrc accepting the audit clienl. 
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Bccause of the DOT, rule, whenever we consider becoming the auditors for a pension 
plan of a public company, our indcpcridcnce procedures extend to making an inquirv of 
cach of our more than 100 partners to determine whether anyonc: has my itircct 
investment in the emplvyee bcnciit plan sponsor. 

As recently as this Munday, our Houston Office had an opportunity to audit a public 
colnpany pension plan. Clur independence check revealed onc partncr who held n few 
shares in the plan sponsor that hc would have willingly disposed of. However, because 
of thr: FlOL' s independence rule, we would not be considered indepcrldc nt. Accordingly, 
we withdrew UI IY LLP Srom litrrhcr consideration-another of many similar situations. 

We believe that our pro~edi~rt: of making direct inquiry o f  all partners extends well 
beyond what marly fir~ns sue doing to insure independence. Although we bclicvc that the 
iule should be brought into confurmjly with thc tnore current A3CPA and SEC rules on 
independence, we do bclievc in rigorous en fnrcement of the rules-whatever they may be 
- so that all firms that audit employee benelit plans of public companies are competing 
on a level playing licld. 

Should any US (he DOL's staff assigned to this project require additional infurmatiuti or 
havc any questions, please contact Paul Rohan, ~ h c  lirtn's Oirector of Financial Reporting 
and Quality Contrul at (203) 40 1-2 1 0 1 . 

Very f rul y your '", 

Paul Rohan, CPA 
Partner 
Dircctor of Fi uancial Reporling and Qualj ty C:ontrol 


