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hlnl~ler, Nixoil & Willian~s (MNW) is pleased to comment on (he Departrncrit of Labor's (the 
DOL or Department) requesl for iul'onriat~on (KF1) concerning the advisability of aillending 
Intcrprctivc Bulletin 75-9 relat~t~g to guidelii~es on independence of accountants retained by 
employee henefi t plans under sectiot~ 103(a)(3){A) o1 lht: Employ cc Rc tircmcnt Incorne S e c u ~  ~ t y  
Act of 1974 (ERISA). MN W has bcen performing ERISA audits sii~ce the firm's inception in 
the early 1480s and currently audits over 5011 benefit plans in this aretla. MNW is lirmly 
committed to working with the DOL on auditor ~rldcpolldencc issues as auditor illdepetidei~ce 17 a 
corc tcnct of the accounting profession. We are also deeply committed to working with the DOL 
nil other matters to ensure the quality and integrity ol'indcpcndcnt audits and thr: protection of 
the nation's e~nploy cc bcricfllt system. 

Tn addition, we are encouraged by the sleps lhc Dcpart tncnt is taking In gatherit~g information 
3 r d  arlalyzirig possiblc chal&es that could he made to the Interpretive Bulletin 75-9 as over some 
years have passed since i t s  etlactrnent. We further hope that tht. DOL adopl guidclirlcs undcr a 
frame\$ ork which would lbvlcr hturc ~rloderrlization of independence rules should they became 
nccessaiy. 

Thc fullowing are our responses to the specific questions the Department has detailed in thc RFI. 

1. Should the Depart~nent adopt, in wholc or  in part, current rules or guidelines on 
accountant i~ldepcndcncc of the SEC, ATCPA, GAO or other govern~~ie~ltal or 
nongovernmental entity? If the Departnzerlt were to adopt a specific organization's rules ar 
guidelines, whal  adjustirle~its would be nccdcd to reflect the audit requirements for or 
circui~lstanccs of cmplayee benefit plans under ERISA? 

Wc slrorlgly e ~ ~ c o ~ i a g t :  the TIOL to incorporate the AlCPA's independericc slar~dards as a basis 
for its independcncc rulcs. This would etisure hannnnization of the profession's indt.pendcncc 
rules n i t h  those of other interested p a r k  or rcgtrlator-y hodies. 'I'tie SEC indepei*ldence nlles are 
vury sittl~lar to AICPA ~ u l e s .  We also recognize that there may bc difi'crcnces between puhlic 
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and nonpublic currlpa~lics with rcspcct to the ~lahrre and extent of the safeguards necessary to 
mitigate i~ilpain-llent of independence. It would also always be possjblc lbr tllc DO1 to mnks 
adjustments as deemed necessary to this stattir~g point by adding or deleting items to incorporate 
spccific irldepe~~der~ce issues al~plicahle to auditors of benefit plans subjecl to ERISA. Wc 
recogt~ize that the AlCPA independence slalldards rriay not fully cove1 all indepei~dence matters 
applicable to thc audits uf benefits plans under ERISA and that the Departrt~tnt may have 
concerns or disagree with certain AICPA independcnct. slandarcls as thcy apply to EKLSA audits. 
I Iowever, the DOL could work wilh thc AICPA to estahlid~ mechanisii~s to address these issues 
and  r-csolve ttietn and in turn communicate them to the CPA firm community. In addiliun. in 
~ ~ e r f o r n ~ i n g  audits in accordance with generally ac~epled auditing standards (CiAAS). as required 
by ERISA, il seems lllc rulcs ovcr-lap one anotllzr al l  zndy and seeills logical for the independence 
t ~ ~ l e s  to tniiror one another. 

2. Should the Department modify, or ollierwise provide g ~ ~ i d a ~ ~ c e  on, the prohibition in 
interpretive Builctin 75-9 on an independent accountant, his 01- her firm, or a member of 
the firm having a "direct financial interest" or a "material indirect tinancial intercst" in n 
plan or plan spor~sor'! For example, sbo~ild thc ncpnrtmcnt issue guidance that clarifies 
whether, and rlndcr what circumstances, financial interests held by an accountant's falllily 
members are deemed to be held by the accou~~tarat or his or her accounting firm for 
independence purposes? If so, what familial rclationships should trigger the impositiorl of 
owVucrship attribution rules? Should the ownership attribution rules apply to all ~ ~ ~ e ~ i l b e r s  
of the accounting firm retained to perlbrm the audit of thc plan or should it he restricted to 
individuals who work dircctly on the audit or may be able to influence the audit? 

We believe the DOL should clarlSy jndcpcr~dence guidelines ]-elated to fii~at~cial interests held by 
an accountant's family n~s iubei .~  and when that interest impairs independence for (he covcrcd 
metnher or the firm. There is a general consensus among thc profcssior~ that there is genei-ally 
less of a threat to independcrlcc whcn the financial relationsl~il-1s extend to a covered member's 
ccrta111 close relatives (i.e., parents, siblings or non-dependent children) than thc covcr-cd 
i~~einhrrs  themselves. Such relatives art. also cot~sidcrcd distant eellough in that they do not 
impact the covered rrlcmbcrs' clietlts or the engagement team menlbel-s. 

Having said that, the AICPA rulcs. wh1c.h are comparable to the SEC rules. provide sound and 
praclical n~lcs that extend to covered member relatives, however, pruv jdc cxccptions that make 
the applicability of the mles very practical and cnsy to understai~d and implement. They also 
allow for things likc participatiol~ in sponsor retirement plans as offered to all employees of a 
compmy or the mvered member. 
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3. Should the Department issue guidance on whether, and under what circumstantes, 
employrriellt of' an nccou~itant's family members by a plan or plan spansnr that is a client of 
thc accountnnt fir his ar her accounting firm impairs the independence of the accouniaat o r  
accounting firm? 

W e  believe this is anotl~er- area related to il~dependel~ce which the DOL should either clarify or 
modify. This is also another area where there is nu1 a great pcrccivcd threat to independence, 
unless thc I'arnily nlcrribcrs or- relatives hold key positions at the plan sparisor and in a position to 
influeilce the plan. Otl~enviqe, lve believe that this is an area \vhere it wuuld be praclical and 
sound for the DOL to adupt AlCPA rulcs of indcpcndcnce, and in h ~ r u ,  it would be easier fol- the 
profession to coi~~ply  with and mplement. 

4. lr~terpretive Sulletir~ 75-9 states that an accountant will not bc considered independent 
with respect ta a plan if the accountant or member of his or her accounting firm mainlains 
financial records for the enipluyee betietit plan. Should the Uepartment define the ter111 
"iSnanc.ial records'' and providc guidancc on what activities wauld cnnstitute 
"maintaining" financial records. If so, what definitions should apply? 

We believe the rlel~artnient sl~ould define the tern1 "financial records" and provide guidance on 
what activities would be considered "rnainlainil~g f l n a ~ ~ c i a l  I ccorcls." The AICYA, for example, 
provides specific guidance on what nonattest services call be provided to an attest client without 
jeopardizing independence. They are very clear and in turn hclp thc auditor to stay in 
cornpljancc. Wc do realize that for ERISA and the T)OI,, definitions of financial records of a 
plail will differ h n l  n company's general ledger and rmay in fact need lo be niorc stringent. 
However in their atlcii~pl to clarify tlic itcrrls nientiuneil nbove, the nepartment should consider 
the financial activity and records o f  henefit plans which are provided to auditors and how Lhcsc 
records are compiled by estenlal providers. This would ensurc that the guidance provided will 
be applicable and hclpful to the auditors in maintainiilg independence as required by the DOL. 

5. Should the Depnrtrrletlt define the terms "promoter," "uaderwl-itcl-," "investment 
advisor," "voti~ig trustee," "director," bbot'fi~~r," and LLemplnyee of the plan ur plan 
sponsor," as used in Interpretive Bulletin 75-9? Should the D e p a r t ~ l ~ e ~ ~ t  ioclude and dcfinc 
additional disqualifying status positions in its iiidcpcndcncc guidelines? If so, what 
positions aiid how should they he defined? 

We do not bclicvc that these terms illenti oned above are anlbiguous or not we1 L understood in tllc 
profession and do not helieve any revisions by the DOL is rlcccssary at this time. 
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6, Interpretib e Bullelin 75-9 defines the tern1 "~neinbcr of an accounting firm" as all 
partners or shareholder employees in the firm and aU professional employees participating 
in the audit or located in an ofiice of the linn participating in a significant portion of the 
audit. Should the rlepnrtment revise and update the definition of "member?" If so, how 
should the definition be revised arid updated'! 

We strongly believe the Department should revise the dclinjtjo~i uf "membcr" to be ~noie  ill line 
witti thc AlCYA and thc SEC'. We believe that the AICPA m ~ d  SEC rules which are very 
practical in that they include as members those who can influence (he outcumc o f  arl audit 
directly or through lhc ongagcrtlctlt tcam. Meaning ind~viduals who do not work directly on an 
audit engagement hut work out of or are located in the satne office which providcs such audit 
services art: really no1 in a pusitiori to j~~fluence the audit tea111 or the outcome of an audit. 
'I'herefore, we \vould reconmend that less I-estrictive rules be put into p1;ict. by the Deparlmenl 
for those individuals who are significanlly ternovcd from the audit tcam a ~ l d  ei~gagen~eilt aild the 
Jeiirli ti011 of a rllcrt~bcr be r-r~odified. 

7. What kinds of nonaudit services are accountants jlmd acco~i~lting fi~-111s ellgagcd to 
provide to the plarls they audit or to thc sponsor nf plans they audit? Are there benefits for 
thc plan or plan sponsor from entering into agrernle~ils to have the accountant 01- 

accountirig lirnl provide ~ ~ o t ~ a u d i t  serviccs and also pcrfm-m the employee benefit plan 
audit? Tf sn. what are the benefits? Should the Department issue guidance on t tle 
circumstunces under which the perforlna~lce of nonaudit services by accountants and 
accounting firms fnr the plan or plan sponsor would be treated as ia~yairing an 
accountant's independence Ibr purposes of auditing and rcndcring an opinion an the 
1iiianci;ll il~fbru~ation reqnircd to hc included in the plan's annual repurt? If so, what 
should the guidance provide? 

There are Inally kinds o f  not~audit services that accuunta~ls  are cngagcd to provide to the plails 
they audit or the sponsor ol' the plans lhcy audit. 'l'hese include pi-eparing financial statements 
fur lllc plan, preparing the Fonn 5500 for the plan, or preparing IRS Forms such as thc Forin 
53 3n for certain pIan corrections. There arc many bctlcfits for the plan or plan sponsor in 
providing Ihcst: nonaudit services: the auditor i s  familiar with the respective plan and most oC 
these sen ices can be provided in tangent with the audil ilsclt; therefore, ellsuririg the plail 
sponsor  ha^ prepared all ncccssary fjljngs or has a relialde and accurate set of financial 
slatcrnctlts to file wit11 the Department. If the auditor is not able lo perform thesc nonaud~t 
services, plan sponsors will be forced lo cngagc cxtcmal expert he1 p to prepare financial 
statemenls as nlosl plan sponsors lack internal capacity or knowledgt. within tllcir cornpallies tcl 

provide these services themselves to their audi~ors. Tllc cagaging of outside I~elp places 
addiliorial lcss cost-effective hurdeils on the plan sponbors and Ihc plan p a ~ , t i ~ ~ p i ~ l ~ t ~  if the plan 
allows for such expenses tu bc paid out of plat1 awets. Therefore, this would causc liriarlcial 
bl~rdens that outweigh any benefits that might bc rcaped i 11 the  process. The Department should 
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provide guidance on the circumstances u~ldcr whjch the perfonilance of some of the above 
rnt.nljoncd rlorlaudit services would impair the auditor's independcncc. as it IS not clear at the 
present tinie. We also believe that Ihe Dcpartn~cnt should provide guidance on restrjctjvi~s 
placed on the plan i tscl f and those that can he placed on the plan sponsors. In providing this 
g~~idancc. we believe the DOL should consider lhc AIC'PA rules which pem~it  auditors to 
perform certain services such as bookkeeping services when certain safegi~ards art: in place to 
corlfirnl ~nanagemeilt participation and plan sponsor rcv icw and ultimate co ti trol of all financial 
statements filed with the Funn 5500. 

8. Interpretive Bulletin 75-9 requires an auditor to be independent during the period of 
professional engagement to cxnmine the financial statelrlents being reported, at the date of 
thc opinion. and during the period covered by the fillancia1 statements. Should the 
Department charige the l~~terpretivc Bulletin ta remove or otherwise provide exceptions for 
"the period covercd by the financial staternenis" requirement? For csumple, should the 
I-cquirement be changed so that an accountant's i i~dcpcnde~lce would be impaired by a 
material direcr lina~icial intcrcst in the plan or plan sponsur during the period covcred by 
the financial statements rather than a11y direct linancial intcrcst? 

Interpl-etive Bulletin 75-9 requires arl audilor to be indepeildent during the period of prui'essional 
engage~nenl lo cxarrlinc tlre fillaricial statenlrnts being reported, al ~ h o  datc of the opinion, and 
during the period covered by the financial statcmcnts. We believe this i s  another area wherc: it 
would be high1 y benuiicial to adopt prov~sious closer to the AICPA and thc Sh C:. xvllich pemi t 
an audit fir111 to audit the financial statements ul' an cntity if ttlz auditor had a financial interest in 
such entity, pt40vided that the linanc~al interest wns disposed of prior to the period of thc 
professiunal cngagcrl~ent (i.e., prim to signing the initial audit cngagen~ent letter or conmencing 
audit procedul-es). This I-eally mitigales any thrzat of impairn~et~t as such disposiliuri n'uuld 
occur prior to perIun~litig any audit work. This would also be very bcr~cficial to plan sponsors 
arid would help them tt-e~nendousiy in their sclcction of andi t films it? that it would help rerrlovc a 
hindrat~ce which so oilen occurs and the plan spot~sors have to select a lcss qualified audit firni 
with lcss EKLSA experiei~ce or they revert to the lvwcst costirlg audit finn merely to fulfiil Ihc 
audit requirement. 

9. S11ould thcrc hc special provisions in the Department's iridependence guidelir~es for 1)Ians 
that have audit cornrnittees that hire and monitor an auditor's independence, such ns the 
audit co11111ri ttees described in the Sarbanes-Oxley Act applicable to public companies? 

We do no[ bclicvc this is necessary to do; we belicvc that if the Department moves closcr to the 
ir~depeildence rules as outlined by thc A1C:P.A and the SEC, and clariiics such nlles sn that they 
are clcar and practical, that such rnunjloririg would not he that necessary or bcrlciicial 
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10. What types and level of fees, payrncnts, and compensation are accountants and 
accoulltiog firms rcccivir~g from plans they audit and sponsors of plans they audit for audit 
and nonaudit services provided to the plan? Should the Departrrlent issue guidance 
regarding whether receipt of particular types of fees, such as contingent fees and other fecs 
arid compensation received from parties othcr than the plan ur plan sponsor, would be 
treated as impairing arr accountant's indepe~idence for purposcs of auditing and re~ldering 
an opitlion on thc financial information recluired to be included in the plan's ailnual 
rcpart? 

We do not believe additional guidance is required in this arca ftuin the Department. We arc 
cut~ently awarc of the ATC'P.4 Rule 302, Cuntitzgmt ~ ' P E S ,  and Rule 503, Clolnmissiovrs nrrd 
Kgfruml F w s ,  \vh ich prohibits an accoulltant or &counting firm h accepting a contingent f c r  
from an employee berrcfit plan audit client or frorll receiving a cummissian fro111 a third party on 
behali'ol such a client. We are also awarr that the SEC and tl~ost strzte boards of accnlli~tai~zy 
pt ohi bi t sucl-r fee arrrtngemems. Therefore, we believe that adcqnate moll i toring and guidance ill 
this area is L L ~  ailablc to accou~ltants. 

11 .  Should the Department dcfine the term ''firm" in l~~terprctive Bulletin 75-9 or 
utherwise issue guidance OH the treatl~~ellt of subsidiaries and afliliates of an occannting 
firm in evaluating tlie irrdependcnce of an accountir~g firm and members of the firm? If so, 
what should the guidance provide regarding subsidiaries and affiliates i l l  the evaluation of 
tlie indcpcndence of an accountant or accounting firm? 

In providing Ihe Sccdback requested in this RFI, we believe there are many othcr pressing issues 
and arcas which the Department should focus iln if it js to make revisions in the future to their 
independence rules, and wc would request that the DO1 not focus on redefining tlic term "finn" 
at the prescnt time. For considerr-ltiun purposes however, we wout d orlcc again point to the 
AlCPA defit~ition which cxpands beyfind the firm Lo any clltities wl~ose operating, iinancial, or 
accounting policies can he controlled (as dcilrled by generalty acceptcd accountiiig principles fur 
cunsolidation purposes) by the iirnl or meii~hers of the firm, i~idjvidually or collectively. 

12. Shvuld the Uepartment's indepe~ldence guidance include an "appearance of 
independcnce" requiremelit in addition ta the reyuireme~~t that applies by reason of the 
ERISA requirerrlerht that the accountant perforln thc plan's audit in accordance with 
G-AAS? 

As wt: irldicated in previous questions in this document, il'ltle DOL were to consider adopting 
indepeiidence provisi~ins sc t forth hy the AICPA, xvc believe that the "appcarance nf 
indepcnile~lce" requirement woi~ ld  be covered in that casc as it 's currentlv a recluircment under 
(-iA AS, in which case, we do not believc a separate requirenienl sct forth hy the Depai-hilcnt 
would be necessary. 
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13. Should the Departn~cnt require accountaiits a ~ l d  accounting firms to have written 
policies and procedures on i~idepende~icc which apply when performing audits of employee 
benefit plans? If so, sllould the Department require thosc policies and procedures be 
disclosed to plan clients as part o f  the audit cngagernent? 

We beIieve that the AICPA is crirrcntly workirlg on a quality curllrol manual that will address 
this issue. LIrt: bclicvc that firms should be requircd to have \rri tten policies and procedures on 
indcpcndencs. We also believe lhn t the majority of firms do in k t  have written pnl ices and 
procedures in thcir y uality control manuals that addrcss independence. L12ccordingly. wc do not 
believe it is ncccssary for Department tu require these policies and procedurcs to be disclosed to 
c l icnts. 

14, Slloultl the Department adopt formal proccdures under ~ h i c h  the Department will 
rcfcr accountants to state Licensing hoards for disciplitle whcn the Department conclndes 
an accountant has conducted an employee bencfit plan audit without beiilg independent? 

We believc tl~c Uepartinen t should pul proccdures in place for disciplinary actious related to 
indepe~~dence issue, similar to the ones the DOL has cirrcntly in place for deficient audits, 
instead of reposting to state licensing boards. We further believe that the Department should also 
rd r r  lhcse cases ti, the AICPA Professional Ethics Division. 

15. ShvuId accauiltants and accountirig firms bc required tu make any standard disclosures 
to piall clicnts about the accountant's and firm's indepeudencc as part of the audit 
cngagernent? IT so, what stnndard disclosures sllould he required? 

We do not think Ihat disclosing independence will always be beneficial as it's really the firm's 
respor~s~bility to ensure they arc independent as it's a fundamental part of our work. So we do 
not believe such disclosure should be part of the audit engagement. Howcvcr, we would uphold 
any discluaurcs required by the Departrrcnt, as long as it's clear what exactly needs to bc 
conlmunicated to tlie client/ plan spoilsor, the timing of wile11 a disclosure needs to be imde  and 
how the clien~lplan sponsol- cat? utilize this irhrmati 011. 
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We appreciate this oppor~iir~ity to share our comments wilt1 thc Department as requested in thc 
DOL' s RF I .  We respectfully request the Department consider our thuughts and corninents and 
we invite the Deprtrtmenl lo contact us at any time to firrthcr discuss these comments in tltc 
fiiture. 

MOHLER, NIXON & WlLLIAMS 
Accounlallcy Corporation 

/ Renha A. Minnihan 
Partner in Charge, 
kmployee Betletit Plan Audit Practice 

Will iain P. Kelleher 
hlanaging Partner 


