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Mr~rlL~r H'lrwdlh Inte~nat~onal 

Office of Regulations and Interpretations 
Attn: Independence nf Accountant RFI (RIN 3210-AB09) 
Employee Benefi t5  Security Adrninistra tiorl 
Room N-,5669 
U.S. Department of Labor 
200 Consti tu tion Avenuc, NW 
Washington, DC 202 10 

330 East  Icffcrmn Rnulr~v;jrtl 
Post Office Box 7 
South Rcnd, Iri~li.*~~n 46h.74 On07 
Tel 574.232.3882 
Fax 574 236.8APZ 
ww.crowech~~tk.c~rn 

Dear %/Madam: 

This letter is in regard to the Depilrtment of Labor's ("Dcpartn-lent") invitation tu respond to its 
request fur irllnrrna tion on issucs concerning the advisability of amending the [3~partment's 
Intcrprctivc Bulletin 75-9 relevant to the indepr udence of accnuntants that aud t ernpluyee - benefit plans. We do encourage the Department to modernize its independence guidance, and 
to do sn by incorporation of existing well establisheil standards and principles. The following 
response is urganized in order of thc qucstions presented in the Septen~ber 11, 20013 Fcdcral 
Ikgister, which questions are repeated below in italics. 

1. SIlo~ild the Dprtmctzt  (idopt, in 1vl7ulf or in  part, cuvt:rtt rr/lcs or iyiiidcIin~~ 017 f icco~l~funt  
ind~[~rridr,r rct: of the SEC, AXPA, GAD OF other guuurzmrnt~ll rlr rzolzgo7,~mrrrentnI crl tity ? Tf 
the D q r r  men t 7uere 1 o adopt rr specific urganiznfio?z 3 rzales or g7diddil'l~s, u ) / { l ~ l  ad] u s  tnrcnts 
zuondld be ~leeilerl fo rrflruf tlrr aliclit requirt.~n~nts for or ci~.cumstmzc~s yf r n ~ y l u y ~ c  be~~~fi f i t  plnrzs 
I I I Z & T  ERISA? 

The Department shoulil adopt, as its fundamental rules and guidance the h c r i c a n  
Institute of Cerhficd Public Accountant's Code of Professional Conduct ("AICPA 
Codc"). The AICPA Code provides a recognized comprehensive basis for determining 
independence. We belicvc adoption of the AICPA Code wotild provide the Department, 
auditors of financial statements of emplnycc benefit plans, and the users of such 
financial sta tcrnents with a clear understanding of the etl~ical and independence 
principles to be applied. This will further the Department's goals for ensuring that 
accountants hired to audit cmploy ee benefit plan find nc ial statements are independent. 
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Auditors of plans that are registrants with the Securities and Exchange Cotnmission 
("SEC") are also subject to cxtcnsivc indcpcndcnce regulations promulgated by the SEC 
and the inciependence standards of the Public Company Accounting Oversight Hoard 
("PCAOD"). Wc belicvc that no action is required by the Department to extend those 
regulations and standards to other plans. Similar1 y, auditors of plans that are rcquircd 
to comply with the Government Accountability Office ("GAO") are subject to the GAU's 
independelre requirements, and no action is rcquircd by thc Dcpartmcnt to extend 
those requirements to uther plans. 

We recugnize that there may be circumstances that require the Department to aclupt 
rules or guidancc that is rn& cxtcnsivc than thc AICPA Code, but those should be 
limited to as few matters as possible. 

2. SI.~o~rld fhe D T I ~ Y  tmort m ~ ~ f l i f i / ,  or utlwrwisr proaide g~.iidnrice our, the prohihiliotl ir i Iutrrprctive 
Bsllrfiii 75-9 011 all indeiiet~&,rf nccounfnnt, his or hrr f i rn~,  or a ~nnnbrr 16 thr ,firm having n 
"cli~rct Fnnncinl ilztmest " or n "nzatrrial indirect finuncid interest lr  ir? a plan or plun sponsor? 
For ~xarnple, sholrld the Department issue guidance thnf clarafies zohrtl!er, and ldnder uhnt 
r:irt-urrrsturii:~~, firlunciul inlerrsls h ~ l d  by a1 1 nci:ountnnt's lawily i tr~n~ljcrs L I ~  c ~it~c~ttred to be held 
by the a~cuuntr~nt  ur his or her r~ccou~zfing fir171 fill- irir-ltyl~nrlt.uic~ purposes 7 !/'so, irlkal familial 
rt!liltiotisltips should trigger the imposition ofoic?rrrr,shifl ~ t k i b u  tion rzales? Shuzrlll fhc ownership 
t~ttrihutio~t rriles apply to all mcnzbers of the accorr~rfi~ig firm retnilled to perfon71 the audit of the 
plntl or should it be rrsfricf~d {to ir.rdividtrn1s alho work d i r ~ c l l y  on f/.w a d i t  or may bc nblr! to 
influence the arddif? 

The Department should adnpt the AICPlZ Codc, whch includes the concept of covered 
members and interpretive guidance on financial interests. 

3. Should thp Utlparf nruit iss~ic lpliidnncc oft whether, and under w l ~ ~ r  circ~rmstrances, empIot/nlc~nt 
of a17 nccoiir~tunt'sfnmily rnrrrib~n hy a plan or piari sporisor tliilt is a client of file acrnl i t l i~ t i t  or 
his or her accoiintilrcgfirnr impirs  the i n d q m d ~ v c e  of thr a r u o ~ r ~ i f ~ ~ r ~ f  or ar:roit~ll iq firm? 

The Department should adopt the AICPA Codc, whch includes guidance in this area. 
Additional guidance would be helpful to recubpixe that, althougl~ related, an  en~ploycc 
benefit plan and its plan sponsor are separate cntitics. For example, the spouse of an 
auditor of an employee benefit plan may be employed hv  the p lan  sponsor in a low lcvcl 
audit sensitive position (i .e., sud j t scnsi tivc as i t  relates to the financial statements of the 
plan sponsor, but not as it relates tu the employee benefit plan that is bcing audited). 
The fact that the spouse holds an audit scnsitive position with respect to the finallcia1 
statements of the plan sponsur shuuld not  cause an auditor independence impairment 
wi tli respect to t11c cmploycc benefit plan. 
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4. Inferprt7tiu~ Rulletirr: 75-9 stales flhul arl acco~irllarzf will nof be cartsidered i t r d t l p t ~ t ~ ~ l c ~ t f  with 
respect tu a plun if t h ~  nciCounfu~.rt or mrmbrr of' his or Irrr uccounfir~g firrtl rrllritr: tnit ls fitrorrrial 
r~coriis for the employee bellefit plr~n. Shuz~ld thr D L J ~ ~ I J ~ ~ ~ I Y ) ~ ~  d [ * f i l ~ ~  f hv trrm 'Ifinanuiu! r ~ c o r ~ i s  " 

atid provide guidalrcc on what nctivities would cons tit,, tr " n ~ n i r h i n i t ~ ~ ~ ~ ~ ~ ~ ~ n c i ~ ~ l  recuulls. I f  so, 
mlr11t rl~$trilio~ss ~Jtoilld apply? 

The Klepartrnent should adopt the AICPA Cndc, wluch includcs gudance in this area. 
Additional interpretive guidance would be helpful tu define "financial records" for 
EliISA employee benefit plan purposes, and with rcspcct to activities that constitute 
"maintaining" financial rt.cc~r~rds. "Financial records" could be defined as  source records 
regarding plan assets and plan financial transactions, such as trust statements. The term 
"financial records" sho~dd nut include recurds that do not result in direct entries to a 
plan's financial sta ten~cnts, such as documents for compliance testing, eligibility, 
vesting, or participant cuntributiun allocations ur earnings ill locations based on plan 
provisions. "Maintaining" hancial  rccords should include creation, updating, or 
storing source financial records. 

5. Should the Department Ik~finr the frrms "prumofrr"' "urrdrrwrii~r" "irratistrnent advisor"' 
"voting trustee"' "director," "officer," nnd "empluyre of the p11m or p l r l r 7  sponsor," us tised irt 
lntcrprcf ive Bullet in 75-9? Should thu D r p ~ r  tlrr17~f inclrtde nnd define udditiutzrr 1 disry rkulfyirig 
stnl us positions in its inclepetrd~nce ,prlidcIilrm? !f sn, what positions alrd how sIz01~1d fhmj be 
drfined? 

bVc do not bclieve it necessary for the Department to define the terms "promoter", 
"underwriter", "investment advisor", "voting trustee", "director", "officcr", or 
"employee of the plan or plan sponsor" or other positions. These terms are defined in 
other guidance. 

h. Inferprctiv~7 Blrlletirl 75-9 defilres the tern1 "member of ian uccuz~nting finn" 11s all par! rr~us or  
shar~lro1dr.r c n l y l o y ~ ~ s  i r i  fhe firm and all professional er~lployees pnrticipaf irzg in thr oririit or 
loc11fed in an o f i e  uf the firm perliciptirzg in a s<p~z$icicntrf portion of the audit. Sltotild tht. 
Depnrtmet~f reijisr un$ u i d f ~ t r  thu d r f i w i i t i  of "mnribrr?" I j so ,  lmo) siroiiid fhc defi,tifion be 
rcv i s~ i  ~ l t t r i  ~~pd~lfcd? 

The Department should adopt the A ICI'A Code, wluch includes guidance in this area. 
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Whdt kinds qf- ona audit services are a c c o ~ ~ ~ r  tnuf 5 and ~ccoldrz fing firms engaged fu  pru:liilr tu the 
plans thcy niltiit or fo the sporlsor ofplnns t lzq nlldit? Are there b ~ n ~ f i f s  for the plian or plratr 
spo~sor  &,rr pntcring irlto agrccmerrls t~1 havc fhc accounfnnf or &counting firm provide 
no~~uudif srrvicrs and a h  perform the rvtyd(ytv t~erzrfit plan audit? IJ' so, what arc the benqits? 
Should the Depirrtmvii f isslr; pl,idi~ncu on thr rirc~imsfancus u r i d ~ r  ullrich  ti^ performance of 
tionnutiif sewices by accerrr~tnnts rand accuunti~zgfirms fur t h ~  y l u ~  w ylult sponsor would t ~ e  
trcafed as impairing an nccounmnt's iliiieyendence for pzdq70ses uf u~diting r~nd rrr~dcrririg an 
iy~iriion or1 the J i ~ ~ ~ ~ t c i u l  i t f~rmat ion  reqllired to be inclrtdcd in fhe plran's annndn! rqwrt ? J f  so, 
whut ~hotild the guiii~itrut: pnluilip? 

The Department should adopt the AICPA Code, which includes specific guidance 
regarding the provision of non audit scl-viccs to audit clients. It is beneficial to the plan 
sponsors, plans, investors of the plan spunsur, and participilnts in the plans to allow a 
single accourl ting firm to provide serviccs to both cntitics, inciuding most non audit 
services. 

8. In terprel i71e H u l L t i ~  75-9 requires an nuditov to bt7 rnrlt~ordcn t during the p~riod of prof~ssiunrrl 
cng(~grrnrnt to rxi~rninr th t~  f i r m r ~ c i ~ ~ l  siafemt.rzts hcir 1s reported, nt thc date of tht oy i f~ iu~r ,  nnd 
during the perid coz~~~rc.ri by t h p  finianuiul s t n l r t n ~ ~ ~ t s .  Should the Ucparf nrt.?rf change the 
I t l t r rprc t i~)~  Bulletin to rertloue or otherwise pru'~pirl~* t ~ ~ ~ t p t i o n s  fur "the p t ~ i o d  n n ~ r r ~ d  by tht: 
fitrarrcinl stnlcmc~zts " requirement ? For emmple, shondld the requirement br chmr lgi1rl so tf~.wf tar1 

ucrr?urrfarrt's iridq~t:ndence would bc tvzyaircd bLy n materid dirrctfilzalzcial jilterest i ? ~  the plnn ur 
plt>~l sponsor dtrring fhr pr iod  cowred by tht: firzarzciaI stater7rcrrfs rnfhcr fhafa ally direct 
fitlnucial interest? 

A financial i t l  tcsest in r7 pIan sponsor should not result in impairment of independence if 
the interest is disposed of prior to engagement of the audit firm. In addition, applying 
the financinl interest requirement to the period covcrcd by the financial statements may 
significantly limit the number of audit firms that might be independent wi t11 L-CSPCC~ to a 
particular plan because of investmenks held prior to their appointment as the plan 
aud j bl-, if such prior investments were held d~uing the period being a ud i ted . Limiting 
the number of audit firms available to perform the audit of a plan is not in the p~rblic's 
brs t i 11 teres t, and is undcsirablu for the end users of the financinl statements. 

9. Should thrrr h spruiul pro~li,iiotrs in fhe Uepartmcfzf's irldq7cndc)ice guidelines for plulrs tlinf 
have audit con.rmitfe~s thr~t him r a m i  monitor uri nt~di lnt  's ittdcpendcnce, such as the raudit 
committees describtd in the Sarbanes-Oxlr~if Act aypliixblr: to l~ubl ir :  cornyarrics ? 

No. The D e p ~  r trnen t should not, by regulation or guidance, extend provisinns currently 
applicable to SEC registrants to prjva te cntitics. Imposition of additivnal provisions 
would rcsult in additional cost to the pdrticipants of cmployee benefit plans, without 
~~rcessarily adding conunensura te value. Current d i Eferen tia tion in independence 
requirements between public companies anci private entities reflrc t diifcrcnt financial 
s ta tcmcnt user needs and expectations. 
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10. What types rand Imrl uffe:, puyrrrpnts, und cotrrpensn/ion art. nccountuttts and ~ccoruztingfirr~ls 
rccrioing froai plnta t j q  audit'anil sponsors of piillrs t h y  audil for audit mill no~urudtt semic~js 
provilI~?t-I fo the plan? Sltouid the ~ e ~ r f r n i n t  iurw guidulzc~ r~gardi~tx xdl~ther reccipi of 
pmiictiInr lypcs offecs, sxh ns ce?~tilzgmt fees alrri ilflzer fws r~nd compn.rsrltion r~cei~~t:d from 
part it75 oiht-r thart the plavz or y lnn Tonsor,  would be treated ias imprririrlg {jn t,~c~-i~~,infanl's 
inrl'q~t~~lilrlicr fir purposes cv , f a d i t l r i ~  and rendering d n  opirrion on the firzarlcinl infum7~atiur.r 
reqrrir~d fo be includud in ihu pkril'.* ilr~n~tal rq~,ort? 

Adoption of thc AICPA Code by the Department wocdcl appropriately address ths  
issue. 

11.  Should the DLyrirtrnent defiue the tern7 'firm" iu l r l t ~ r / ~ r ~ l  i71t: Hulictii~ 75-9 or otherwise Issrle 
,q~iilintlctl orr ftic treatment of subsidiaries a d  nJ6l iutes of un uccol~rr t i ~ r x  FI-m in t m l u a  tinl? ~ I I E  
irtrIq)~~lrirnce of an accoul~t arrg firnr find nrenlbers of the firm? I f  so, urilcrt ~ I ~ ~ t i l d  the guidance 
pr-uilidr r ~ p r d i n g  sbibsidia ritrs und 11Jfilint~s in t l ~  evlalllntion of the independenc.~ of 1117 

accollt~talz t or iacco~dntingfinn? 

Adoption of the AICPA Codc by the Department would appropriately address tlus 
issuc. 

12. Shor~ld f l i p  13q1artmerzt's independcncc! riidalzce irzcIudv idri "~p~~rnmrzcr I$ riidtlpendcnce" 
requiremmt in /~ridifiorr: to Ihe r ~ q u i r e t t ~ ~ t ~ t  t J ~ f  ~ p y  lies by renson ctf t h y  ERlSA reqtrirerrl~nt that 
tile accounfatrf perform the plun's uridil in llccnrdarzce with GAAS ? 

Acloption of the AIC'PA Codc by the Department wordd nppropriately addrcss this 
issuc. 

13. Shvulrd fllr Dqwrtmrrrt r q l l i r e  ncco~irrfnnts and nccountingfirnzs tu hi~vr u!r i f t r /~  policies and 
procedurr~s on independence which upyly whet1 pcrfivrtirrig nudits of m~~pIoyee  be~z~fit phns? If 
so, sholrld the Dqnrfmcnt  requirt. thics~ yoliuirs and yn~c~dcpdvrus be disdoscA l a  plm, clients ns 
part i$ tllr ~rridit erigagemen f ? 

No such additional requirements are needed as existing quality control standards 
applicable lo accom tants adequately provide fur indrper~drnce mattcrs. Any addititma1 
regulation wodd add cust borne by plan participants without commensurate value. 
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14. Shvz~lJ fhr Dynr/mrrit udl~pt  f i ~ r ~ v u z l  p r o i ~ d u r t ~ . ~  llvlder which the Deprtmen! nil1 rqer 
accoul~tnnfs to state Iice~~sing bo12rds for ~iis(:iplir~~ wherl t l ~  Uqlnrf went concludes air 

ncco~cnfn~zl has cot~iillcted (In ernployre b~nrf i t  11l1~n audit without hein,? indeyt:ndcuat? 

The Deyartmcnt should 11ave a process under which it could refer accountants to an 
appropriate disciplinary body, such as an auditor membership organization or state 
licensing board, when the Department has a well dwt~mented conclusion that an 
accountant has conducted an employee benefit plan audit without being inde~endent. 
However, such a I-efcrral should only be made after the accountant has completed an 
appropria tc appeals process established within the Uepartil~cnt. 

15. Shotild arcorlt~t~~nts atad accoltnfing firms be reyuirrd fo mukr u r ~ y  sirzndl~rd rltscIos~lr~s to plnn 
cliunts ~ b i ~ u l  the ~rccoun [ant's and firm T itrdeyenrde~ce ns port of thr uridit erijiage~nent? I f  so, 
i ~ h t  stundurd disclosrrres should b~ rcq~iircd? 

No additional disclosures are needed to plan clients rcgarding an accounting firm's 
independence. Disclosure of independence matters are routinely made to plans in 
engagcmcnt letters, auditor reports, and whrre  applicable, communications to audit 
committees. 

Thank you for considering our cornrnei~ts. 

CorAally yours, 

Crowe Chizek aitd Company LLC 


