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INTRODUCTION

As part of the Department's Fiscal Year (FY) 2001 appropriation, Congress targeted $45 million to be allocated to States to continue their efforts to develop, refine and implement State standards, assessments, and accountability systems under section 1111 of Title I of the Elementary and Secondary Education Act and to meet the requirements for State eligibility for the Education Flexibility Partnership Act of 1999 (Ed-Flex).  These funds support State efforts to raise academic standards for all students and measure student performance to hold schools and districts accountable for educational progress, central strategies for promoting educational excellence and equity.  

The reauthorization of the Elementary and Secondary Education Act in 1994 reformed Federal programs to support State efforts to establish challenging standards, to develop aligned assessments, and to build accountability systems for districts and schools that are based on educational results.  In particular, the Act includes explicit requirements to ensure that students served by Title I are given the same opportunity to achieve to high standards and are held to the same high expectations as all students in each State.  To accomplish this goal, Title I required States to adopt or develop challenging content and performance standards by the 1997-1998 school year.  It also required States to develop and implement assessments aligned to those standards and accountability systems based on student performance against those standards by the 2000-2001 school year.  To date, 49 States, the District of Columbia, and Puerto Rico have received approval of their content standards; 28 States have received approval of their performance standards.  All States have submitted evidence that they have developed or adopted a final assessment system and that evidence has been peer reviewed by a panel of outside experts.  Based on this review, a number of States have received full or conditional approval of their final assessment systems.  The systems of other States, however, are either incomplete or have been found to be deficient in certain areas such as inclusion of limited-English-proficient children, technical quality, alignment, and reporting of results.  For these States, a waiver of the deadline for completing their assessment systems or a compliance agreement are possible options.

The Ed-Flex program allows the Secretary of Education to delegate to States with strong accountability safeguards the authority to waive certain Federal education requirements that may, in particular instances, impede local efforts to reform and improve education.  It is designed to help districts and schools carry out educational reforms and raise the achievement levels of all children by providing increased flexibility in the implementation of Federal education programs in exchange for enhanced accountability for the performance of students.  

State eligibility to participate in the Ed-Flex program is specifically linked to meeting the Title I standards, assessment and accountability requirements.  Only States that have received full or conditional approval of their final Title I assessment systems are eligible to participate in the Ed-flex program.

The $45 million set-aside for 2001 will assist all States to continue to strengthen their assessment and accountability systems.  For those States with approved final assessment systems, this may mean using the funds to revise or improve their systems by, for example, expanding their standards and assessments to other subjects or grades, improving alignment, or developing and implementing stronger accountability systems.  With respect to States that have not received full approval of their final assessment systems or have not completed their student performance standards, the funds may be used to complete their systems. 

The purpose of this document is to provide guidance to States concerning this new funding set-aside.  This guidance does not impose any requirements beyond those specified by the FY 2001 appropriations act or by other applicable Federal statutes or regulations.  Although State educational agencies are free to develop alternative approaches to comply with the appropriations act and other Federal laws, Department officials, including the Inspector General, will consider State recipients that follow this guidance to be in compliance.

This guidance consists of questions and answers organized into three sections:

A.
General Information 

B.
Allocation of Funds 

C.
Use of Funds 
The guidance also contains two appendices:

A. Excerpts from Public Law 106-554, the FY 2001 appropriations act for the Department of Education, and from H.R. Rept. No. 106-1033 accompanying the FY 2001 appropriations act.

B. Estimated State Grant Allocation Table

*
*
*
*

A.  GENERAL INFORMATION 

A1.
What does the FY 2001 appropriations act provide with respect to the $45 million set-aside?
The FY 2001 appropriations act specifically provides that:

· Of the funds appropriated for Part B of Title II of the Elementary and Secondary Education Act of 1965, $45,000,000 shall be available to States and allocated in accordance with section 2202(b) of that Act (except that the requirements of section 2203 shall not apply);

· Notwithstanding any other provision of law, each State shall use the amount made available to it to support efforts to meet the requirements for State eligibility for the Ed-Flex Partnership Act of 1999 or the requirements under section 1111 of Title I of the Elementary and Secondary Education Act of 1965.

A2.
What is the purpose of the $45 million set-aside?
Congress recognized that an effective approach to education reform requires all States to continue to strengthen State assessment and accountability systems and that the Federal government must continue to be a partner in these efforts.  Therefore, Congress added the $45 million set-aside to the Department's FY 2001 appropriation to assist States in continuing to develop, refine, and implement their standards, assessments, and accountability systems under Title I.  This important work would also enable States to be eligible to participate in the Ed-Flex program. 

A3.
What are the basic Title I standards requirements?
Section 1111(b)(1) of Title I requires a State to develop or adopt--

· Challenging content standards in at least reading and mathematics that--

· specify what children are expected to know and be able to do;

· contain coherent and rigorous content; and

· encourage the teaching of advanced skills.

· Challenging student performance standards that--

· are aligned with the State's content standards;

· describe at least two levels of high performance, proficient and advanced, that determine how well children are mastering the material in the State's content standards; and

· describe a third level of performance, partially proficient, to provide complete information on the progress of lower-performing children toward achieving the proficient and advanced levels of performance.

A4.
What are the basic Title I assessment requirements?
Section 1111(b)(3) of Title I requires a State to develop or adopt a set of high-quality yearly student assessments, including assessments that measure performance in at least reading/language arts and mathematics, that will be used as the primary means of determining the performance of schools and districts.  Those assessments must--

· Be the same assessments used to measure the performance of all children, if the State measures the performance of all children;

· Be aligned with the State's content and student performance standards, and provide coherent information about student attainment of the State's standards;

· Be used for purposes for which the assessments are valid and reliable, and be consistent with relevant, nationally recognized professional and technical standards for those assessments;

· Measure the proficiency of students in academic subjects in which the State has adopted content and student performance standards;

· Be administered annually to students in at least one grade in each of three grade ranges: 3-5, 6-9, and 10-12;

· Involve multiple approaches within an assessment system with up-to-date measures of student performance, including measures that assess complex thinking skills and understanding of challenging content;

· Provide for--

· Participation in the assessments of all students in the grades being assessed;

· Reasonable adaptations and accommodations for students with diverse learning needs necessary to measure the achievement of those students relative to the State's standards;

· Inclusion of limited-English-proficient students, who must be assessed, to the extent practicable, in the language and form most likely to yield accurate and reliable information on what they know and can do to determine their mastery of skills in subjects other than English;

· Provide individual student interpretive and descriptive reports that include individual scores or other information on the attainment of student performance standards;

· Enable results to be disaggregated within each State, district, and school by gender, each major racial and ethnic group, English proficiency status, migrant status, students with disabilities as compared to students without disabilities, and economically disadvantaged students as compared to students who are not economically disadvantaged.

A5.
What are the basic Title I accountability requirements?
Section 1111(b)(2) of Title I and §200.3 of the Title I regulations require each State to determine what constitutes adequate yearly progress of each Title I school and district toward enabling children to meet the State's student performance standards.  Adequate yearly progress must be defined in a manner that--

· Results in continuous and substantial yearly improvement of each school and district sufficient to achieve the goal of all children, particularly economically disadvantaged and limited-English-proficient children, meeting the State's proficient and advanced levels of performance;

· Is sufficiently rigorous to achieve that goal within an appropriate timeframe; and

· Links progress primarily to performance on the State's assessment system, while permitting progress to be established in part through the use of other measures, such as dropout, retention, and attendance rates.

Section 1116 of Title I describes local educational agencies' responsibilities for identifying schools for improvement or corrective action, and for using appropriate interventions.  Its key provisions are the following:

· Each local educational agency receiving Title I funds must review annually the progress of each Title I school to determine whether the school is making adequate progress toward enabling its students to meet State standards.

· Each local educational agency must identify for improvement schools that are not making adequate progress for two consecutive years.

· A school that has been identified for improvement must--

· Develop or revise its school plan;

· Submit the new or revised plan to the local educational agency for approval; and

· Devote, over two consecutive years, an amount equivalent to 10 percent of its annual Title I allocation to professional development, or otherwise demonstrate that the school is effectively carrying out professional development activities.

· Each local educational agency must make available technical or other assistance to identified schools as they develop and implement their new or revised plans.

· After providing technical assistance and taking other remediation measures, a local educational agency may, at any time, take corrective action to turn around a school identified for improvement.

· A local educational agency must take corrective action to improve schools that fail to make adequate progress after the third year following identification for improvement.

Section 1116(d) contains similar requirements with respect to a State's responsibilities to local educational agencies.

A6.
What is the connection between the Title I requirements and Ed-Flex eligibility?
To be eligible to participate in the Ed-Flex program, a State must--

· Have developed and implemented content standards, student performance standards, and aligned assessments as required under Title I against which districts in the State are producing the individual school performance profiles required by Title I.  

· Hold schools and districts accountable for meeting the educational goals described in their local waiver applications and for engaging in technical assistance and corrective actions consistent with Title I for schools and districts that do not make adequate yearly progress.

A7.
What is the relationship between the $45 million set-aside and Part B of Title II?
Congress used Part B of Title II of the Elementary and Secondary Education Act, which authorizes grants to States for professional development, as the vehicle for appropriating the $45 million set-aside (See Question B1).  Rather than using the funds under Title II, however, Congress specified that States use the funds to continue to develop, refine, and implement their standards, assessments, and accountability systems under Title I that would then also enable States to be eligible to participate in the Ed-Flex program (see Part C).

*
*
*
*
*

B.
ALLOCATION OF FUNDS

B1.
How will the Department allocate the $45 million set-aside to States?

The Department will allocate the $45 million set-aside among States in accordance with section 2202(b) of Part B of Title II of the Elementary and Secondary Education Act of 1965, which authorizes grants to States under the Eisenhower Professional Development Program.  Section 2202(b) requires that the funds be distributed by formula to State educational agencies, half on the basis of State shares of Title I, Part A funding for the previous fiscal year and half based on the school-aged population, with no State receiving less than 0.5 of 1 percent of the total.  Appendix B shows the estimated allocation for each State. 
B2.
When will the $45 million set-aside be available to States?

The Department expects to make allocations to States on or about July 1, 2001.

B3.
Must a State amend its consolidated plan or Title II application to receive its share of the $45 million set-aside?

No.  A State is not required to submit any amendment to its consolidated plan or Title II application to receive its share of the $45 million set-aside, provided those funds will be used for standards, assessment and accountability activities consistent with the plan the State already has on file with the Department.  Of course, if a State makes significant changes in its plan, the State must submit such information to the Department in accordance with section 1111(e)(2) of Title I and §76.140 of the Education Department General Administrative Regulations. 

B4.
Does a State distribute portions of the $45 million set-aside to local educational agencies and the State agency for higher education according to the within-state allocation requirements in section 2203 of Title II?
No.  The appropriations act provides that section 2203 of Title II, which contains the within-state allocation requirements, does not apply.  As a result, the State educational agency retains authority over the entire set-aside, rather than distributing 84 percent of the funds to local educational agencies and 16 percent to the State agency for higher education, as section 2203 otherwise would require.

B5.
May a State reserve any of the funds for State administration?
No. The authority to reserve up to five percent of the Title II grant for administration is contained in section 2203.  Because the appropriations act makes section 2203 of Title II inapplicable, no portion of the State's set-aside may be used for State administration.  Similarly, because the $45 million set-aside is not appropriated under Part A of Title I, section 1603 of Title I, which authorizes a State to reserve one percent of its Part A funds for State administration, does not apply. Admittedly, however, the $45 million may be used for many, but not all, of the activities that a State would support out of its State administrative funds (see Question C1). 

B6.
May a State that has consolidated its State administrative funds combine its share of the $45 million set-aside in that pot?

No, because none of the $45 million may be used for State administration.  However, the State may use its consolidated administrative funds to support the activities the State conducts with its portion of the $45 million set-aside.  

B7.
May a State provide some (or all) of its share of the $45 million set-aside to local educational agencies or other entities in the State that are working to provide standards-based reform?

Clearly, the primary purpose of the $45 million set-aside is to assist a State in developing, refining, and implementing its standards, assessments, and accountability systems under Title I and that are needed to participate in Ed-Flex (see Question C1).  However, to the extent that other entities such as local educational agencies are assisting the State in these activities, the State could provide funds to those entities (see Question C2).

B8.    How long is the $45 million set-aside available for obligation?
The $45 million set-aside is available for obligation for a maximum of 27 months.  Funds become available to the Department on July 1, 2001 and will be allocated to States on or about that date.  They remain available for obligation under the initial period of availability for 15 months (until September 30, 2002).  Under section 421(b) of the General Education Provisions Act, any funds that remain unobligated may be carried over for obligation for an additional 12 months (until September 30, 2003).

B9.
Must a State account separately for the $45 million set-aside funds?

Yes, because the funds were appropriated for a specific purpose.  In accordance with §80.40 of the Education Department General Administrative Regulations, the Department may request information on how these funds were used.

*
*
*
*
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C.  USES OF FUNDS  

C1.
How may the $45 million set-aside funds be used?

An effective approach to education reform requires all States to continue to strengthen their assessment and accountability systems under Title I.  Responding to this need, Congress appropriated the $45 million to be used by each State to develop, implement, and refine its State content and performance standards, its aligned assessment system, and its accountability system to hold schools and districts accountable for the performance of their students against the State's standards, as required under section 1111 of Title I.  The $45 million set-aside may be used to cover any reasonable costs related to these activities.  Having strong assessment and accountability systems will also help make a State eligible to participate in the Ed-Flex program, also a goal of Congress in appropriating these funds.    

C2.
May the $45 million set-aside be used, for example, to develop a test for a grade span that is required by the Title I legislation or to develop a native language assessment for limited-English-proficient students?

Yes.  In fact, a primary purpose of the set-aside is to assist a State in completing development of its assessment system.  A State may also use the funds, for example, to expand the subjects or grades assessed.

C3.
In a State in which local educational agencies develop their own standards and assessments, may the $45 million set-aside be used to support activities such as alignment studies or item development?

Yes.  See Question B7.

C4.
May a State use its share of the $45 million set-aside to address the provisions in section 1111 of Title I that do not necessarily relate to standards, assessments, and accountability?

The appropriations act states that a State shall use its share of the $45 million set-aside to support its efforts to meet the requirements under section 1111 of Title I.  Clearly, the primary purpose of the $45 million set-aside is for activities directly related to the standards, assessment, and accountability requirements in section 1111(b).  In addition to these requirements, however, section 1111(c) requires a State to assure that it will carry out certain activities to support teaching and learning, such as implementing a system of school support teams, providing technical assistance to local educational agencies and schools, and providing professional development.  To the extent a State uses funds from the $45 million set-aside for these activities, it should ensure that it has sufficient funds from other sources to meet its standards, assessment, and accountability requirements.

C5.
If a State's final assessment system has been approved, may the State use its share of the $45 million set-aside for professional development activities?
A State may use its $45 million for any activities authorized under 1111 of Title I or any activities that make it eligible to participate in the Ed-Flex program.  However, the primary purpose of the $45 million set-aside is for activities directly related to standards, assessment, and accountability.  Even for a State with an approved final assessment system, there would be opportunities for the State, for example, to expand its assessment system to different subjects or grades, strengthen alignment between its standards and assessments, or use the funds to develop or implement a more rigorous accountability system.

C6.
If a State's final assessment system has not yet been approved, must the State use its share of the $45 million set-aside to complete its final assessment before using those funds for other activities?
It is clearly Congress' intent in appropriating the $45 million that a State use those funds to meet the Title I standards, assessment and accountability requirements.  If a State has sufficient funds from other sources to accomplish that task, it could conceivably use its share of the $45 million set-aside for other allowable activities.  However, the State's first and foremost consideration should be meeting the Title I requirements as quickly and competently as possible.

C7.
May a State use a portion of its $45 million to pay for indirect costs associated with the direct costs it incurs in meeting the Title I standards, assessment, and accountability requirements?

Yes, provided the indirect cost rate does not exceed that negotiated with the Department.

C8.
Because the $45 million set-aside is appropriated under Title II, should not the funds be used for professional development in math and science?
No.  Congress made clear that it intended the $45 million set-aside funds to be used by a State to develop, refine, and implement its standards, assessment, and accountability systems required both to meet its responsibilities under Title I and to meet the eligibility requirements to participate in the Ed-Flex program.  

C9.
Is the $45 million set-aside subject to the supplement-not-supplant requirement?

Normally, the supplement-not-supplant requirement would preclude a State from using Title I funds to develop standards and assessments that would be used for all children.  Section 14201(e) of the ESEA, however, specifically authorizes the use of Title I administrative funds for that purpose.  Because the appropriations act specifically authorized the $45 million set-aside for that purpose also, we do not believe it is subject to the supplement-not-supplant requirement either.       

C10.
How does the use of Title I school improvement funds differ from the use of the new $45 million set-aside from Title II funds?  

The two pots of funds are related in that they both address accountability systems.  However, they are targeted at different parts of the system.  The $45 million set-aside is directed to States to assist them in developing, refining, and implementing their standards, assessments, and accountability systems.  The Title I school improvement funds are directed to local educational agencies to carry out their school improvement and corrective action responsibilities under section 1116(c) of Title I.
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