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A recent  meeting w i t h  a material supplf tr t o  discuss FHWA Buy America 
requirements has brought up several issues which we bel leve warrant fur ther  
c l a r i f i c a t i o n  to FHWA f ie ld  of f ices  and States. These issues include 
certification of stee l ,  determining the cost o f  foreign steel,  and impacts o f  
international trade agreements. 

C e r t i f i c a t i o n  o f  Steel: 

It has been a1 leged tha t  domestical ly  produced steel b i  1 l e t s  have been 
shipped overseas f o r  extrusion and/or r o l l i n g ,  and then returned to the  
United S t a t e s ,  c e r t i f i e d  as domestic, for use on Federal-aid projects. If 
t h i s  i s  being done, i t  i s  n o t  i n  conformance w i t h  the  Buy America 
requirements set  forth i n  23 CFR 635.410. 

A1 1 manufacturing processes of the steel material i n  a product (i .e . ,  
smelt ing , and any subsequent process which a1 t e r s  the steel materi a1 ' s 
physical form or shape or  changes i t s  chemical composition) must occur wi th in  
the Uni ted  S t a t e s  t o  be considered of domestfc or ig in .  This includes 
processes such as  roll i n g  , extruding, machining, bending, grinding, and 
drilling. 

S t a t e  highway agencies are expected t o  provide s u f f i c i e n t  oversight to ensure 
compliance w i t h  the Buy America provis5ons. I f  State procedures require a 
c e r t i f i c a t i o n ,  i t i s  recommended that the  State adopt language for the 
c e r t i f i c a t i o n  emphasl zing tha t  manufacturf ng processes have occurred i n  
t h e  Un i ted  States. 

Regarding the use of c e r t i f i c a t i o n s  to ensure complfance, the AASHTO 
Executive C o m i  t t e e  on June 7 ,  1989, approved a proposed pol icy resolution on 
Buy America. the proposed resolution, which I s  now before MSHTO1s pol icy  
comni t t e e  for consideration, contains two posl ti on statements on 
c e r t i f i c a t i o n s .  F i r s t ,  t h a t  a c e r t i f i c a t i o n  should be required, "on a l l  
steel m i  11 test reports,  " and second, step certification should be required, 
"from w c h  s u p p l  i er/fabri  cator on transfer o f  intermediate product, thereby 
generat ing a chain o f  custody documentation trai l  .'I While the FHWA does not 



mandate t h a t  States must use a certificatron approach to ensure Buy America 
compl iance, i t  i s  an e f f e c t i v e  method some Sta tes  are using especia l ly  for 
i n c i d e n t a l  steel i terns. The c e r t i f i c a t i o n  approach AASHTO i s  developing 
should fu r the r  the effectiveness of c e r t i f i c a t i o n  controls. If a State 
chooses t o  use certification t o  ensure compliance, we encourage i t to 
consider AASHTO's approach. 

Cost of Foreign Steel : 

Section 635.410[b)(4) o f  T i t l e  23 CFR permits a minimal amount o f  f o r e i g n  
steel to be incorporated into a Federal-aid project. This amount 4s def lned 
as one-tenth o f  one percent (0.1 percent) of the total contrsct cost or 
$2,500, whichever i s  greater. The cost o f  the foreign steel 3s def  lned as 
i t s  value delivered t o  the project .  

Apparently, t h e r e  has been some confusion as to exactly how t h i s  value should 
be calculated, especially when: (1) domestic steel has been shipped t o  a 
f o r e i  g n  country t o  f a c i  1 i t a t e  one o r  more manufacturf ng process and/or 
(2)  a product has been fabr icated wi th  foreign s tee l  components as w e l l  as 
other components. If steel billets produced i n  the  Uni ted States are sent 
o u t  o f  the country fo r  a subsequent manufacturing process and then brought 
back i n t o  t h e  Un i ted  Sta tes ,  the full value o f  the  steel as it reenters the 
country,  i n c l u d i n g  the  o r i g i n a l  bil let  cost,  i s  considered t o  be foreign. I f  
f o r e i g n  s t e e l  components are  combined w i t h  other components Into a fabr icated  
and/or assembled composite product, t h e  foreign steel content o f  the 
compasi t e  product i s  not only t h e  value o f  the foreign steel components, b u t  
also the  pro-rata value of the  fabrication and assembly labor and overhead 
used i n  combining the fore ign  steel and other components i n t o  the f i n i s h e d  
composite product .  

International Trade Aqreements: 

Congress has, in recent years, approved several trade agreements including 
t h e  U. $.-Canada Free-Trade Agreement i n  1988 (Pub. L. 100-449, 102 S ta t .  1951 
(1988)).  Whi 1 e such agreements may tmpact d i r e c t  Federal procurement actions 
taken pursuant to the Federal Acqulsltlon Regulations ( T i t l e  48 C F R ) ,  they 
have no a f f e c t  on t h e  Federal -aid highway program. Therefore, the Buy 
America requirements o f  23 CFR 635.410 are unaffected by any current foreign 
trade agreement. 

S i m i  1 arl y, t h e  'I In-Bond" or "Magui 1 adora" program which establ i shed 
international comercial zones surrounding U.5.-Mexico border c m u n l t i e s  has 
no af fect  on the Federal-aid highway program. Any manufacturing process of 
steel matertal i n  Hexlco ni l1  result i n  the steel material being considered a 
foreign material and subject  t o  the requirements o f  23 CFR 635.410. 
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