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I INTRODUCTION

1 With this Report & Order, we authorize the licensing of two new classes of FM radio
stations -- one operating at a maximum power of 100 watts and one at a maximum power of 10 watts.
Both types of stations, known as low power FM stations (LPFM), will be authorized in a manner that
protects existing FM service. They will be operated on a noncommercia educationa basis by entities that
do not hold an attributable interest in any other broadcast station or other media subject to our ownership
rules. Initidly, only entities located in the communities the stations serve will be digible to participate in
this service. Even oncethis eligibility criterion is relaxed, we will grant a significant selection preference to
locally-based applicants. We believe that the LPFM service authorized in this proceeding will provide
opportunities for new voices to be heard and will ensure that we fulfill our statutory obligation to authorize
facilitiesin a manner that best serves the public interest.

2. In establishing this new service, we are determined to preserve the integrity and technical
excellence of existing FM radio service, and not to impede its transition to a digital future. In thisregard,
our own technical studies and our review of the record persuade us that 100-watt L PFM stations operating
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without 3° -adjacent channel separation requirements WI|| not result in unacceptable new interference to the
service of existing FM stations. Moreover, imposing 3¢ -adjacent channel separation requirements on
LPFM stations would unnecessarily impede the opportunities for stations in this new service, particularly
in highly populated areas where there is a great demand for aternative forms of radio service. We will not,
therefore, impose 3¢ -adjacent channel separation requirements. To avoid any possibility of compromising
existing service, given the new nature of the LPFM service, we will |mpose separation requirements for low
power with respect to full power stations operating on co-, 1°- and 2 -adjacent and intermediate frequency
(IR channels." We believe that the rules we are adopting will maintain the integrity of the FM band and
preserve the opportunity for atransition to a digital radio service in the future, while affording significant
opportunities for new radio service.

1. ISSUE ANALYSIS

A. Goals

3. The Notice of Proposed Rulemaking we adopted on January 28, 1999 responded to
petitions for rule making and related comments indicating substantial interest in, and public support for,
increased citizens access to the airwaves.® Inthe year since we issued the Notice, proposing rules
authorizing the operation of new low power FM radio stations, we have received comments and |etters from
thousands of individuals and groups seeking licenses for new radio stations. Many of these comments,
which will be discussed in greater detail below, included comprehensive engineering studies and val uable
suggeﬂlons for service rules These comments -- from churcheﬁ or other rellglous organlzatlons
students |abor unlons community organizations and actmsts musici ans, and other citizens -- reflect a

! Existing FM stations must protect and are protected from interference from stations operating on the

same, i.e., co-channel, frequency, and each of the first three adjacent FM channels. Distance separation
reguirements are based on a desired-to-undesired signal strength ratio methodology and are designed to permit the
reception, generally, of a“desired” station throughout its protected service area. Co-channel protection is based on
the “desired” signal providing asignal strength of at least 40 dB greater than an “undesired” co-channel signal and
6 dB greater than an “undesired” first-adjacent channel signal within the “desired” station’s protected service area.
This methodology also ensures that a“desired” signal is not less than 40 dB less than an “undesired” 2nd- or 3rd-
adjacent channel signal within the “desired” station’s protected service area.

2 Notice of Proposed Rulemaking, MM Docket No. 99-25, 14 FCC Rcd 2471 (1999) (Notice).

3 Petition of J. Rodger Skinner, RM-9242, Public Notice, Report No. 2254 (February 5, 1998); Petitions of
Nickolaus Leggett, Judith Leggett, and Donald Schelhardt, RM-9208, Public Notice, Report No. 2261 (March 10,
1998).
4 See generally Comments of Abyssinian Baptist Church; Comments of Crown Heights Jewish Community
Council; Comments of the United States Catholic Conference; Comments of Immanuel Presbyterian Church;
Comments of the Jewish Community Federation of Cleveland, Ohio; Comments of Association of Islamic
Charitable Projects; Comments of Mendan Presbyterian Church; Comments of Calvin Christian Reformed Church;
Comments of the United Church of Chrigt, et al. (UCC, et al.).

° See generally Comments of Justin W. Clifton on behalf of KAMP Student Radio; Comments of University
of Arizona; Comments of Adrian Kohn, General Manager, WGTB, Georgetown University; Comments of
Brookland High School, Brookland, Arkansas;, Comments of El Cerrito High School, El Cerrito, CA.
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broad interest in service from highly local radio stations strongly grounded in their communities. In
authorizing this new service today, we enhance locally focused community-oriented radio broadcasting.

4, Our goal in creating anew LPFM service isto create a class of radio stations designed to
serve very localized communities or underrepresented groups within communities. To that end, in the
Notice we proposed to establish two classes of low power FM radio service: a 1000-watt primary service
and a 100-watt secondary service. We aso sought comment on whether to establish a secondary class of
stations operating between one and 10 watts.’ Commenters supporting low power radio generally argued
for the creation of an LPFM service consisting of 100 or 10 watt stations. Most commenters did not
support the creation of 1000 watt stations, arguing that the local aspect of LPFM service could be
diminished by the size of the service area of such stati ons.® Some commenters opposing the ingtitution of
1000 watt service argued that 1000 watt stations present a greater interference potential than 100 or 10
watt stations.” We also stated in the Notice a hope that the largest of the proposed LPFM stations, at
1000 wetts, could serve as a proving ground and an “entry” opportunity for new entrants into the full-
power broadcasting industry. While we continue to view this as aworthwhile goal, we are persuaded by
commenters that establishment of a 1000 watt service would not best fulfill our goals at the present time.
Our establishment of alow power radio service consisting of two classes operating at maximums of 100
watts and 10 watts will allow licensees to serve their loca communities, and will permit a greater number
of new stations to be authorized, fostering a diversity of new voices on the airwaves.

5. Another goa expressed in the Notice was that any new LPFM service specificaly include
the voices of community based schools, churches and civic organizations. 1n the Notice, we raised the
guestion of whether the LPFM service should include both commercia and noncommercia licensees or
whether it should be entirely noncommercial. We aso proposed that any stations of one to 10 watts be
exclusively noncommercial, as we did not see commercia potentia in stations with such limited service
areas. Many of the commenters supporting LPFM strongly supported the establishment of an entirely
noncommercial service.” We tentatively concluded that auctions would be required if mutually exclusive

6 See generally Comments of AFL-CIO; Comments of Communications Workers of America.

! See generally Comments of Mount Pleasant Broadcasting Club; Comments of Haitian American
Community Broadcasting Federation; Comments of Zeitgeist Community Gallery of Cambridge; Comments of
Advaocates for a Better Community.

8 See generally Comments of Louisiana Music Commission; Comments of Michigan Music is World Class
Campaign; Letter from Low Power Radio Coalition by Artists (September 22, 1999); Comments of Jazz Music
Radio.
o In the Notice we referred to the one-to-10 watt stations as “microradio” stations; for simplicity, however,
throughout this Order we will use the term “LP10” stations.

10 See, e.g., Comments of National Lawyers Guild, et al. at Section V; Reply Comments of the United
Church of Christ, et al. (UCC, et al.) at 4.

n See, e.g., Comments of Walt Disney Company (Disney) at 5.

2 See, e.g., Comments of National Lawyers Guild, et a. at Section 11; Comments of Prometheus Radio

Project at 2.
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applications for commercial LPFM facilities were filed, but noted that licenses for noncommercia
educational or public broadcast stations are specifically exempted from auction by Section 309(j).13 Given
the overwhelming support for the establishment of a noncommercial service, and the tendency of auctions
to skew the allocation of licenses away from noncommercial entities that are more likely to serve
underrepresented sections of the community, we conclude that eigibility for LPFM licenses should be
limited to noncommercial, educational entities and public safety entities.

6. Finaly, in proposing the creation of anew LPFM service, we made clear that we will not
compromise the integrity of the FM spectrum. We are committed to creating alow power FM radio service
only if it does not cause unacceptable interference to existing radio service. The Notice proposed that
current restrictions on 3° -adjacent channel operatlons might be eiminated in order to establish an LPFM
service and also sought comment as to whether 2" -adjacent channel separations are necessary. The
modification of our existing rules concerning channel separations has generated extensive comment, as well
as extensive engineering studies.™* Our Office of Engineering and Technology has conducted its own
engineering tests, and has comprehensively reviewed the studies submitted by commenters. Therules
adopted today reflect our well-considered conclusion that the elimination of 3¢ -adjacent channel separation
requirements for LPFM stations will not cause unacceptable Ievels of mterference to exigting radio stations.
We recognize that the elimination of restrictions on both the 2" and 3™ adjacent channels would create
many more opportunities for community-based LPFM stations, but, given the ambiguity in the record on
this issue and our commitment to ensure that the new LPFM service does not unacceptably interfere with
existing radio services or |mpede adigital future for radio broadcasting, we must proceed cautioudly.
Accordingly, we will |mpose2 -adjacent channel separation requirements on LPFM stations.

B. Classes of Service
7. Background. In the Notice, the Commission proposed to authorize two classes of LPFM

stations: (1) an LP1000 class which would be for primary stations operating with an effective radiated
power (ERP) of between 500 and 1000 watts and with an antenna height above average terrain (HAAT) up
to 60 meters, and (2) an LP100 class which would be for stations operating on a secondary basis with
between 50 and 100 watts ERP and with antennas up to 30 meters HAAT. We aso sought comment on a
very low power secondary LP10 service with an ERP between one and 10 watts. For each proposal, the
Commission sought comment on the power levels associated with each class, the igibility for such stations
and the effects that each class may have on the full power radio service.

8. Comments. LP1000. Generally speaking, the proposal to authorize LP1000 stations
generated the most controversy among the commenters. The topic was one of the few areas that generated
opposition by both current full service broadcasters and low power radio proponents, athough for different
reasons. Commenters connected to the existing broadcast industry and the Association of Federal
Communications Consulting Engineers (AFCCE) expressed their concerns regarding the large potential for

13 47 U.S.C. § 309())(2).

" See generally Comments of National Association of Broadcasters (NAB); Reply Comments of UCC, et al.;
Comments of the Consumer Electronics Manufacturing Association (CEMA); Comments of the Corporation for
Public Broadcasting (CPB); Comments of National Public Radio (NPR).
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interference posed by such operations15 Additionally, AFCCE, aswell as commenters that generally
support the LP1000 proposal, expressed concerns that the service could preclude other lower powered
LPFM stations. Most commenters supporting the L P1000 proposal proposed to limit LP1000 stations to
rura ar??s or areas where sufficient spectrum could be found for both L P1000 and LP100 classes of
service.

9. LP100. The proposal for LP100 stations generated the most positive comments.
Commenters generally felt that LP100 stations would provide a reasonable coverage area while remaining
small enough to continue focusing on local needs. From an engineering standpoint, various commenters,
including AFCCE, stated that the LP100 proposal appears “reasonable’ and the proposed power range
would allow the use of equipment, such as exciters and simple single bay antennas, that are already
available™” Not all comments were favorable, however. In general most negative comments shared the
view stated by Disney that “[a] secondary LP100 service is undesirable for two reasons: first, because it
would be difficult to establish a procedural and enforcement framework that would adequately protect FM
broadcasters from interference; and second, because LP100 stations would create only marginal new radio
listenership given the overriding levels of interference they would receive from full service stations.”*®

10. LP10. The Commission’s proposal for an LP10 service operating with 10 watts or less
elicited both highly favorable support and vociferous opposition. Most support for the proposal came from
individuals and public interest groups. The comments in favor of LP10 generaly viewed such a service as
suitable for school campuses and local community organizations that wish to serve small areas and do not
have the resources to construct and operate a higher-powered facility.19 Furthermore, given what they saw
asasmaller potentia for interference, these groups considered L P10 as the best option for crowded urban
areas where higher-powered facilities are not likely to fit.*® On the other hand, most comments opposing
the LP10 proposa came from broadcasters and individuals concerned that the Commission would not be
able to enforce its rules against the numerous L P10 stations and that widespread interference would result.

In fact, the NAB stated that, while the Commission fedls that an L P10 station would not result in
significant interference, the sheer number of LP10 stations may result in more interference than the higher-
powered station proposals would create. Additionally, the NAB cited the Commission’s 1978
determination that Class D 10 watt operations result in inefficient spectrum usage.21 However, one
broadcaster, WEOK Broadcasting Corporation, noted that “[v]ery low power stations (perhaps oneto 10
watts) could operate as useful adjunctsto college campuses,” provided there are some restrictions on usage.

B See Comments of AFCCE at 11-13; see also Comments of NAB at 37-40; Comments of Disney (August

2,1999) at 3-5, Engineering Statement at 6-7.

1 See, e.g., Comments of Vincent Chiao; Comments of Spencer Graddy Clark.

v See Comments of AFCCE at 13.

18 See Comments of Disney at 2.

B See, e.g., Comments of National Lawyer’s Guild; Comments of Amherst.

2 See, e.g., Comments of ACLU, et a.; Comments of REC Networks.

2 See Comments of NAB (August 2, 1999) at 81-85 (Vol. One).
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Z Likewise, not all public interest groups felt that an LP10 service would be agood idea. For example,

the Civil Rights Organizations stated that L P10 stations should not be authorized because they would be
“hard-to-regulate.”

11. Decison. We will not authorize 1000 watt stations. We will, however, authorize LP100
and L P10 stations, in two separate stages. First, we will license LP100 stations. These stations generally
will provide coverage appropriate to community needs and interests expressed in the record in this rule
making. The Mass Media Bureau is delegated authority to issue an initial and subsequent public notices
inviting the filing of applications for LP100 stations on dates consistent with this Order and processing
requirements. After aperiod of time sufficient to process theinitial LP100 applications, the Mass Media
Bureau is authorized to open afiling window for applications for LP10 stations, which can also serve very
localized community needs. We adopt this sequential processin order to provide the larger (100 watt)
stations with their greater service areas the first opportunity to become established. Given that some LP10
stations can be sited where LP100 stations cannot, we expect that opportunities will remain for LP10 after
theinitial demand for LP100 stations has been accommodated. Additionally, our own resources will be
better spent first advancing service to relatively greater aress.

12. However, the record, including comments from both current broadcasters and public
interest groups who were opposed to stations as large as 1000 watts, convinces us that licensing such a
serviceisnot in the public interest. As argued by commenters, 1000 watt stations may pose a greater
interference concern for existing broadcasters and are not necessary to meet the most pressing and
widespread demand for service expressed in the record. Moreover, LP1000 stations could have a
significant preclusive effect on the licensing of LP100 and LP10 stations. Y e, these lower powered
stations will permit many more opportunities for community-oriented service than would 1000-watt
stations.

1 L P100 Service

13. LP100 stations will be authorized to operate with maximum facilities equivalent to 100
watts ERP at 30 meters (100 feet) HAAT* and minimum facilities equivalent to 50 watts at 30 meters
(100 feet). Thiswould permit a maximum 1 mV/m contour (60 dBu) with aradius of approximately 5.6
kilometers (3.5 miles), subject to the radio environment. Depending on population density, such a station
could serve hundreds or thousands of listeners. This service will allow LPFM licensees to broadcast
affordably to communities of moderate size and interest groups that are geographically proximate, such as
ethnic, professional, industry and student groups, and retirement neighborhoods. Spectrum rights and
responsibilities for this service are addressed below.

See Comments of WEOK Broadcasting Corporation at 7.

= See Reply Comments of the Civil Rights Organizations at 13 n. 24.

4 Antenna heights greater than 30 meters HAAT would be permitted, but an appropriate downward
adjustment in ERP would have to be made such that the 1 mV/m F(50,50) signal contour radius would not exceed
5.6 kilometers.
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2. L P10 Service

14. LP10 stations will operate at between one and 10 watts ERP and an antenna height of up
to 30 meters (100 feet) HAAT. Such stations will produce a 60 dBu signal out to about 1.6 to 3.2
kilometers (1 to 2 miles) from the antenna site. Such stations will fit in some locations where LP100
stations cannot, due to separation requirements, and will provide groups with the opportunity to operate
stations that reach smaller communities or groups with a common interest. Spectrum rights and
responsibilities for this service are addressed below.

C. Natur e of Service and Licensees

1. Noncommercial Educational Service

15. Background. In proposing the creation of anew LPFM service, the Commission set forth
its goals of encouraging diverse voices on the nation’ s airwaves and creating opportunities for new entrants
in broadcasting. We raised the question of whether the service should be noncommercia in nature. We
noted that while mutually exclusive commercial broadcast applications are subJect to auction, certain
noncommercial stations are specifically exempted from our auction authority.2

16. Comments. Of those commenters supporting LPFM, an overwhelming majority endorsed
establishing it as a noncommercial service. Commenters stressed the diversity that would be created by a
noncommercial service,”® and argued that noncommercial radio is the best way to serve loca
communities?’ Other commenters, however, ar%ued that low-power FM licensees should be available to
both noncommercial and commercial licensees.”

> 47 U.S.C. § 309()(2)(C).

» See, e.g., Comments of Civil Rights Organizations at 16 (noncommercia stations would serve groups,
including those defined by race, religion ethnicity, language or age, that are poorly served by advertiser-supported
radio).
27 See, e.g., Comments of Civil Rights Organizations at 16-17 (noncommercial LPFM service is the best
means of creating locally-based radio likely to serve needs of the local communities); Comments of National
Lawyers Guild at 6-8 (honcommercial service will attract those who truly wish to provide a service to their
community). See also Comments of The National Federation of Community Broadcasters (Community
Broadcasters) at 7 (noncommercial LPFM service would avoid the debate over the impact of LPFM on the
economics of radio broadcasting); see also Comments of Creative Educational Media Corp. at 4; Comments of
Mid-America Broadcasting Co. at 3, Comments of Nassau Broadcasting at 3; Comments of WATD at 4;
Comments of WBRYV at 3.

8 See, e.g., Comments of Amherst (filed April 28, 1999) at 32-34 (supporting licensing all categories of
LPFM service, but arguing that noncommercial uses should be given priority); see also Comments of Media Island
International (both commercial and noncommercial stations should be licensed but nhoncommercia should be
given atwo-year “head start” on commercia); Comments of Trident Media at 2-3 (LPFM stations should have the
option of being commercial in order to generate revenues and remain viable).
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17. Decison. Wewill establish LPFM as a honcommercial educationa service. Our goasin
establishing this new service are to create opportunities for new voices on the air waves and to allow local
groups, including schooals, churches and other community-based organizations, to provide programming
responsive to local community needs and interests. We believe that a noncommercid service is more likely
to fulfill this role effectively than a commercial service. Commercia broadcast stations, by their very
nature, have commercial incentives to maximize audience size in order to improve their ratings and thereby
increase their advertising revenues. We are concerned that these commercia incentives could frustrate
achievement of our goa in establishing this service: to foster a program service responsive to the needs and
interests of small local community groups, particularly specialized community needs that have not been
well served by commercia broadcast stations. We believe that noncommercial licensees, which are not
subject to commercia imperatives to maximize audience size, are more likely than commercial licenseesto
serve small, local groups with particular shared needs and interests, such as linguistic and cultural
minorities or groups with shared civic or educational interests that may now be underserved by advertiser-
supported commercial radio and higher powered noncommercial radio stati ons.® We note that commenters
addressing this issue favored establishing LPFM as a noncommercial service by a substantial margin,
though some have argued that a commercial service could provide ownership opportunities for new
entrants.® While we have considered the entrepreneurial opportunities that low power radio stations might
create, we nonetheless conclude that a noncommercial service would best serve the Commission’s goal's of
bringi nggladditional diversity to radio broadcasting and serving local community needs in a focused
manner.

18. Establishing LPFM as a noncommercial service will have the added benefit of giving us
additional flexibility to assign licenses for this service in a manner that is most likely to place them in the
hands of local community groups that are in the best position to serve local community needs. As agenera
matter, where mutually exclusive applications are filed for initial commercial licenses or construction
permits, the licenses or permits must be awarded by competitive bidding pursuant to 47 U.S.C. § 309(j).
Licenses for noncommercial educational broadcast stations, as described in Section 397(6) of the Act,
however, are not subject to competitive biddi ng.32 Accordingly, having decided to establish LPFM asa
noncommercia service, we will require that LPFM licensees comply with the eligibility requirements of
Section 397(6) of the Act.

» Comments of Civil Rights Organizations at 16-17

% See e.g., Comments of UCC, et al. at 25-26 (commercial |ow power stations could provide an important

entrepreneurial opportunity for members of demographic groups that have historically been underrepresented in the broadcast industry
as licensees and professiondls).

3 While opposing the establishment of an LPFM service generally, NPR stated that "if there can be some
assurance that prospective licensees will serve the community and the public interest, it is by" applying the "current
eligibility criteria" for noncommercial educational licenseesto all LPFM stations. Comments of NPR at 29-30.

% See 47 U.S.C. § 309()(2)(C) and 397(6).

* As discussed below, we will license LPFM stations to operate in both reserved and non-reserved portions
of the FM band. Nevertheless, the same eligibility and noncommercial service restrictions will apply to all LPFM
stations, regardless of the portion of the FM band in which they are licensed to operate. In thisregard, LPFM NCE
stations will be different from full-service NCE stations that operate in the non-reserved band. The latter can
convert from NCE status to commercial status at will by filing a notification letter with the Commission, but LPFM
(continued....)
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19. Section 397(6) of the Act defines “noncommercial educational broadcast station” as a
station which:

(A) under the rules and regulations of the Commission in effect on the effective date of this
paragraph, is digible to be licensed by the Commission as a noncommercia educational radio or television
broadcast station and which is owned and operated by a public agency or nonprofit private foundation,
corporation, or association; or

(B) is owned and operated by a municipality and which transmits only noncommercial
programs for education purposas.34

Since the statute incorporates by reference the Commission’s noncommercia eligibility rules, we must ook
to those rules in determining noncommercial digibility under Section 397(6) of the Act. The Commission’s
rules limit eligibility for noncommercial radio stations to nonprofit educational organizations that show that
the station will be used “for the advancement of an educational program.”35 In applying thisrule, the
Commission has required that applicants be (a) a government or public educational agency, board or
ingtitution, or (b) a private, nonprofit educational organization, or (c) a nonprofit entity with a
demonstrated educational purpose.36 We require that an applicant described in (a) or (b) have an
educational program and demonstrate how its programming will be used for the advancement of that
program. An applicant applying as (c) must specificaly show (i) that it isin fact a nonprofit educational
organizati gn, (i) that it has an educational objective, and (iii) how its programming will further that
objective.

20. The requirement that NCE licensees provide programming that advances an educational
objective may be satisfied by avariety of programs, including but not limited to “instructional programs,
programming selected by students, bible study, cultural programming, in-depth news coverage, and
children’s programs such as Sesame Street that entertain as they teach.”® We have also stated that “in

stations will not be permitted to change their noncommercial status.

¥ 47 U.S.C. § 397(6).

® 47 U.S.C. § 73.503(a). The same eligibility requirements were in effect on the effective date of Section
397(6) of the Act. See also Appendix A to Notice of Inquiry, In the Matter of Eligibility for Noncommercial
Educational FM and TV Broadcast Station Licenses, BC No. 78-164, FCC 77-382, 43 Fed. Reg. 30842 (1978),
30844 (processing guidelines for institutional and organizational applicants for noncommercial educational
licenses).

% See generally Appendix A to Notice of Inquiry, In the Matter of Eligibility for Noncommercial
Educational FM and TV Broadcast Station Licenses, BC No. 78-164, FCC 77-382, 43 Fed. Reg. 30842, 30844
(1978).
¥ See, e.g., Inre Applications of Music Ministries, Inc. and Community Education and Religious
Broadcasting, Hearing Designation Order, 9 FCC Rcd 3628 (Aud. Serv. Div. 1994).

* Further Notice of Proposed Rulemaking, In the Matter of Reexamination of the Comparative Standards
for Noncommercial Educational Applicants, MM Docket No. 95-31, FCC No. 98-269, 13 FCC Rcd 21167, 21169
(1998).

10
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order to qualifg}/ as an educational station, it is not necessary that the proposed programming be exclusively
educational.”® Given the latitude that entities have under our rulesto gualify as NCEs, we do not believe
that limiting eligibility for LPFM licenses to NCEs will unduly limit the range of groups that will be
eligible to apply for LPFM licenses or the services that they can provide.40

2. Public Safety and Transportation

21. Background. One appropriate use of LPFM stationsis use by public safety or
transportation organizations. Although the Notice did not specifically raise thisissue, a number of
commenters proposed it.

22. Comments. We received a number of comments from public safety and transportation
entities arguing that they would use LPFM stations to serve communities' need for public safety and traffic
information. The New Y ork State Thruway Authority (Thruway) argued that low power FM stations
could be used for the benefit of public safety and transportation entities throughout the country to provide
critical real-time information to travelers confronting emergency situations, traffic patterns and acci dents.**
The Texas Department of Transportation stated a low power FM service would offer more reliable service
to travelers than does its existing AM Travelers Information Stations (T1S).*

23. Decison. The public safety and transportation commenters propose important uses for
low power FM dtations. LPFM stations could be used by state or local governments or other not-for-profit
entities to provide traffic, weather, and other public safety information to local communities. The use of
LPFM dtations for public safety purposes will further our goa of better serving local communities. Certain
of these entities dready hold TIS or other broadcast licenses. We emphasize, however, that we will not
exempt these licenses from the cross-ownership restrictions, described below, and will therefore require TIS
licensees or other public safety or transportation licensees, to return their existing licenses upon the
initiation of LPFM service. Thus, in addition to noncommercial, educational organizations, associations or
entities as described above, public safety radio services used by state or local governments or not-for-profit
organizations, as defined in 47 U.S.C. 8 309(j)(2)(A), will be eligible for LPFM licenses.

D. Eligibility and Owner ship

24, In order to further our diversity goals and foster local, community-based service, we will

» Memorandum Opinion and Order, In re Application of Lower Cape Communications, Inc., FCC 80-453,

47 RR2d 1577, 1579 (1980). See also Memorandum Opinion and Order, Florence Bridges, FCC 78-719, 44 RR2d
667, 668 (1978).

0 We note, however, that individuals cannot qualify as NCEs.

41 Comments of the New Y ork State Thruway Authority at 2. See also Comments of the Port Authority of
New York and New Jersey (LPFM stations could be used to facilitate the transmission of travel information to the
public).

@ Comments of Texas Department of Transportation at 2.
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not allow any broadcaster or other media entity subject to our ownership rules to control or to hold an
attributable ownership interest in an LPFM station or enter broadcast related operating agreements with an
LPFM licensee. Additionally, to foster the local nature of LPFM service, we are limiting eligibility to local
entities during the first year LPFM licenses are available. We are aso adopting a significant local
ownership preference to be applied in resolving mutually exclusive applications. After local entities have
had an opportunity to apply for construction permits, we will permit applications by qualified non-local
applicants. After the first two years, we will permit multiple ownership of LPFM stations nationally, but
only up to amaximum of 10 LPFM stations over a phased-in period.

25. Throughout this discussion we use the term “community” in a manner different from our
traditional use of the term.™ Here, we use the term to refer to the very small area and population group
that will make up the potentia service area and audience of an LPFM station. Given the very small nature
of LPFM service contours and prospective audiences, we do not expect LPFM service areas to be
coincident with traditional political boundaries that we use to define communities in other contexts, such as
our allocations process.™

1 Cross-Owner ship Restrictions

26. Background. In the Notice, the Commission tentatively concluded that strict cross-
ownership restrictions would be appropriate for low power radio. We proposed to prohibit any person or
entity with an attributable interest in a broadcast station from having an ownership interest in any LPFM
station in any market. We sought comment on whether the proposed strict cross-ownership restrictions
would unnecessarily prevent individuals and entities with valuable broadcast experience from contributing
to the success of the LPFM service. We also asked for comment on whether broadcasters with an
attributable interest in broadcasting stations should be allowed to establish an LPFM dstationin a
community where they do not have an attributable broadcast interest. We proposed to prohibit joint sales
agreements, time brokerage agreements, local marketing or management agreements, and smilar
arrangements between full power broadcasters and low power radio entities. We also sought comment on
whether the cross-ownership restriction should be extended to prevent common ownership of LPFM
stations with cable systems, newspapers, or other mass media.

27. Comments. Several commercia broadcasters, educationa broadcasters and individuals
propose that cross ownership be alowed.® TheNAB opposes restricting current broadcasters from low
power ownership, claiming that consolidation of ownership in fact increases diversity of broadcast formats
because of economic efficiencies.®® The NAB further alleges that such a prohibition would preclude low

43 The “community” concept is significant with respect to the limits on local ownership of LPFM stations.

The concept of “community” is not relevant to our cross-ownership restrictions, which, as discussed below, are
absolute and thus do not depend on a determination of the locality of a particular media interest.

“ In alocating full-power FM stations to specific communities, we define a community as a geographically
identifiable population grouping, usually determined based upon whether the areaisincorporated or islisted in the
U.S. Census. Amendment of Section 73.202(b), MM Docket No. 90-385, 6 FCC Rcd. 5835 (1991).

® See, e.g., Comments of NAB at 71; Comments of Nassau Broadcasting Partners at 7.

46 Comments of NAB at 70.
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power stations from realizing efficiencies through joint operations with a full power counterpart.47 Some
commenters propose that current broadcasters be allowed to apply for LPFM stations, but that they should
be required to give up their current station license prior to initiating operations at the LPFM stati on.”
Others propose that full service station owners not be barred, so long asthe LPFM station is in another
market.”® Metro Detroit Broadcasti ng Corporation proposes awaiver of multiple ownership provisions for
minority-owned low power stations.”

28. Most commenters, however, oppose cross-ownership of full-service stations and LPFM
stations.” The National Lawyers Guild, for example, asks why the Commission would alow the few
companies who already hold a broadcast license also to hold a low power license when 99.9 percent of the
American people are barred from using the most effective communications mediain the nation.”> Most
commenters a so support the Commission’s proposal to prohibit arrangements between full service
broadcasters and LPFM entities, such asjoint sales and time brokerage agreements. UCC, et al., adds that
not only should such agreements between full power licensees and low power licensees be prohibited, but
also that agreements of a similar nature between two or more low power licensees should be disallowed.>

29. Decison. Wewill prohibit common ownership of LPFM and any other broadcast station,
including trandators and low power television stations, as well as other media subject to our ownership
rules.” Thus, no broadcaster or other media entity, or any party with an attributable interest in them, can
hold any attributable ownership interest in an LPFM licensee. One of the most important purposes of
establishing this service isto afford small, community-based organizations an opportunity to communicate
over the airwaves and thus expand diversity of ownership -- a purpose incons stent with common
ownership of LPFM stations and existing broadcast facilities or other mediainterests. Moreover, many of
the commenters’ remarks favoring cross ownership are directed to the establishment of the proposed
LP1000 service. These arguments regarding efficiencies and economies and competitive standing for
stations that might compete commercially, however, are less applicable to noncommercia educational
LP100 and L P10 stations. Similarly, our own expressed concern that cross-ownership limits could retard
the development of low power radio by excluding entities with broadcast experience isless pressing in the
absence of commercial 1000 watt stations. We conclude that our interest in providing for new voicesto
spesk to the community, and providing a medium for new speakersto gain experience in the field, would be

ad Id. at 70-71.

8 See, e.g., Comments of Morris Broadcasting Company of New Jersey, Inc. at 6; Comments of the
University of Dayton at 6; Comments of El Cerrito High School - West Contra Costa Unified School District at 6.

9 Comments of Douglas E. Smith at 2-3.

* Comments of Metro Detroit Broadcasting Corporation at 5.
o See, e.g., Comments of Amherst at 38.

% Reply Comments of the National Lawyers Guild, etc. at 4.
» Comments of UCC, et al. at 13.

54

47 C.F.R. 88 73.3555 & 76.501.
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best served by barring cross-ownership between LPFM licensees and existing broadcast owners and other
media entities. This prohibition is national and absolute in nature, unlike our existing cross-media
ownership rules. Thus, for example, a newspaper cannot have an attributable interest in any LPFM
station, regardless of whether the newspaper and LPFM station are co-located. We believe our interest in
promoting diversity warrants such a strict approach.

30. We have aso decided to prohibit operating agreements in any form, including time
brokerage agreements, local marketing or management agreements, and similar arrangements, between full
power broadcasters and LPFM broadcasters, or between two or more low power licensees, as suggested by
UCC, et al.® Asnoted above, many commenters strongly oppose alowing any form of operating
agreement that would dilute new ownership in the low power service. We are concerned that such
agreements too readily could undermine the strict cross-ownership restriction adopted by alowing an
ineligible entity to program or manage an LPFM station. We see no harm, however, in permitting any
existing licensee to apply for an LPFM station on the condition that it is otherwise qualified and it
represents that it will divest itsinterest prior to commencement of LPFM operations.

2. Requirement That Applicant Be Community-Based

31 Background. In the Notice, we sought comment on whether to establish alocal resdency
requirement, although we were not inclined, at that time, to do so. We were concerned that a residency
requirement would limit the pool of potential owners of low power stations and would deny opportunity to
individuals and entities who resided in alocation where no frequency is available, as there will not be low
power frequencies available in every community. We also noted that we expected in the case of LP100s
and LP10 stations, in particular, that the very nature of the stations would attract primarily local or nearby
residents. We note that given our decision to restrict digibility to noncommercia educationa entities, the
term “residency” is somewhat mideading. Theissue now is whether we should limit applicants to entities
based within the local community they wish to serve and, if so, how we should define whether or not they
are community-based. Nonetheless, given that the Notice and comments are cast in terms of residency, we
will continue to use the term, but do so in the organizational or institutional sense noted here.

32. Comments. Most commenters support a requirement that LPFM licensees be locally
based.*® They argue that local residents are more likely to be aware of issues of importance to the local
community, and to gear their programming accordingly. UCC, et al. proposes that a majority of the
entity’s board reside in the station’s service area® The Civil Ri ghts Organizations suggest that a majority
of the licensee' s board of directors, the head of the board and the CEO be local res dents.® Some
commenters propose that applicants should be based within 25 or 50 miles™ of the new low power

% Comments of UCC, et dl. at 13.

% See, e.g., Comments of the American Civil Liberties Union of Massachusetts et. al. at 6; Comments of

Community Broadcasters at 9.

> Comments of UCC, et al. at 31-32.

Comments of Civil Rights Organizations at 21-22.

59 See, e.g., Comments of Anthony M. Marimpietri, Jr. at 2; Comments of Quinnipiac College at 2;

(continued....)
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station, or within the station’s proposed contour.** Community Broadcasters proposes that a majority of
the members of the governing body of the LPFM licensee be residents within the primary service contour of
the proposed stéti on.* On the other hand, many commenters oppose the imposition of aresidency
requirement. Some argue that alocal residency requirement would be struck down under the standards set
forth by Bechtel v. FCC,” discussed below. Some point out that a residency requirement is incompatible
with afive- to ten-station national ownership cap.64

33. Decison. We continue to be concerned about the potentially preclusive effect of a strict
local “residency” requirement and do not believe that local sources are the only valuable sources of
information and service. Nonetheless, this service isintended to respond to the highly local interests that
are not necessarily being met by full-power stations. Furthermore, since LPFM will be a noncommercia
educational service, we cannot rely on commercial market forces and business incentives to ensure that
local needs are fulfilled. Given the small coverage of LPFM stations, and our intention that the particular
needs and interests of these small areas be served, local familiarity is more significant than it might be for a
station serving a larger area and population. We thus conclude, after consideration of the comments and on
further reflection, that the disadvantages of imposing a requirement that applicants be community-based are
outweighed by the benefits to be gained by maximizing the likelihood that LPFM stations are operated by
entities grounded in the communities they serve. Accordingly, for theinitial and subsequent windows
opened within two years after the first filing window for LPFM service has been opened, all LPFM
applicants must be based within 10 miles of the station they seek to operate. This means that the applicant
must be able to certify that it or itslocal chapter or branch is physically headquartered, has a campus, or
has 75 percent of its board members residing within 10 miles of the reference coordinates of the proposed
transmitting antenna. We chose the 10-mile distance as proportionate to most stations' likely effective
reach. We are concerned that alarger distance, in many areas of the country, could lead to ownership
outside the bounds of the station’s real community and the people they will actually serve. We are
concerned that a smaller area would too severely and unduly restrict the opportunities presented by L PFM.
An organization providing public safety radio services will be considered community-based in the area
over which it hasjurisdiction.65 Beginning two years after the first window for LPFM service has been
opened, non-local applicants will be eligible to apply in subsequent windows for those classes of stations
pursuant to public notices issued by the Mass Media Bureau. By this approach, we intend to make it more
likely that local entities will operate this service. If no local entities come forward, however, we do not

Comments of Amherst at 37; Comments of Salida Colorado Radio Club at 2.
&0 See, e.g., Comments of Charles C. Knight at 1; Comments of Joseph T. Norton at 1; Comments of
Jonathan Tesser at 2; Comments of American Civil Liberties Union of Massachusetts et al. at 6.

ot Reply Comments of Grid Radio at 23.

62 Comments of Community Broadcasters at 9.

6 10 F.3d 875 (1993). See, e.g., Comments of Morris Broadcasting Company of New Jersey, Inc. at 8;
Comments of Creative Educational Media Corporation, Inc. at 9.

64 See Comments of Andrew Morris at 9.

& For example, a Virginia TIS entity would be eligible to apply for an LPFM license anywhere in the state

of Virginia but not in any other state.
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want the available spectrum to go unused.

34. We do not find convincing the argument made by some commenters that imposition of a
local residency digibility requirement here would pose the same legal problems as the “integration of
ownership and management” factor formerly employed as a comparative criterion in the commercial
broadcast service. While that comparative criterion was overturned as arbitrary and capricious in the
Bechtel case,® that case did not invalidate apreference for locally based applicants per se. Rather, it
rejected a preference for a particular form of business organization -- in which station owners worked more
than a certain number of hours per week at their station -- that had not been shown to provide superior
service even though the preference had been used for many years. The preference for local licensees here,
in contrast, rests on our predictive judgment that local entities with their roots in the community will be
more attuned and responsive to the needs of that community, which have heretofore been underserved by
commercial broadcasters. We believe that local residence should carry particular weight here because we
envision LPFM as auniquely loca service designed to serve local community needs. We note that while
the court invalidated the integration criterion in the Bechtel decision, it recognized that an applicant who is
familiar with the community is likely to be aware of its special needs.”’

35. Furthermore, we believe that local roots are particularly important in a noncommercial
educational service like LPFM. As noted above, we cannot rely on commercial market forces to ensure
that LPFM licensees are responsive to local needs because they will be noncommercial entities providing
noncommercia program services. Indeed, Congress and the Commission have long recognized the unique
role played by local entities in providing noncommercia educational programming, and we have favored
local entities in providing other noncommercial educational services®

36. Finally, we do not believe that our preference for local applicants here raises the concerns
voiced by the court in Bechtel. The court was concerned in Bechtel that the integration preference elevated
guantitative factors — the number of hours the station owners promised to work at the station — over
arguably more important qualitative factors such as broadcast experience and established local residence.
In contrast, the community-based requirement that we adopt today does not rest on quantitative factors and
is not based on promises of future conduct. Rather, we are adopting a simple, straightforward requirement
that applicants be based in the local community. In addition, a primary concern underlying the court’s
decision was that there was no obligation for a successful applicant in the commercia broadcast service to
adhere to itsintegration proposal, and there was no evidence indicating the extent to which licensees had
done so in the past. In contrast, LPFM licenses will not be transferable, so we can be assured that alocal
entity that is awarded the license will continue to operate the station. For these reasons, we do not believe
that the community-based requirement that we adopt today suffers from the problems identified by the
court in the Bechtel decision.

o 10 F.3d 875 (1993).
o Id. at 885.
o8 See Second Report and Order, ITFS, MM Docket No. 83-523, 101 FCC 2d 50 (1985) recon. denied

Memorandum Opinion and Order, MM Docket No. 83-523, 59 R.R. 2d 1355 (1986); 47 U.S.C. § 396.
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3. National Ownership Limits

37. Background. In the Notice, we aso sought comment on the issue of a national multiple
ownership cap. In particular, we asked whether alimit of five or ten stations nationally would provide a
reasonable opportunity to attain efficiencies of operation while preserving the availability of the stations to
awide range of applicants and their essentially local character.

38. Comments. Comments on this issue are wide-ranging in their opinions. Some groups
favor an absolute nationwide one-station-per-owner limit, arguing that a one-station-per-entity cap would
distribute the low power stations as widely as possible and create the opportunity for the most diverse
ownershi p.69 The Civil Rights Organizations “disagree in the strongest terms” with the idea that alow
power licensee could hold more than one license.”® UCC, et al., states that the Commission’s belief that
economies of scale from national ownership will improve serviceis especialy ill-founded.™ It s milarly
exhorts us to disallow “agreements’ between low power stéti ons.””  Some commenters support aless strict
national cap, arguing that some national cap will promote greater diversity in the service, but that a one-
per-owner limit is excessively restri ctive.”® Several commenters agree with the Commission’s suggested
range of five to ten stations, national Iy.74 Finally, some groups oppose any type of national cap. The NAB
does not believe that a national ownership cap is alowed under the 1996 Act, and believes that common
ownership will improve efficiency in the service.”

39. Decison. We are adopting a staged rule, which will initially foster diversity by
disallowing any common ownership of LPFM stations, but eventually permit the accumulation of

8 See, e.g., Comments of Amherst at 441; Comments of Civil Rights Organizations at 23; Comments of

UCC, et al. at 13, 39; Comments of Christopher Conly at 1; Comments of Peter Brinson at 2.

o Comments of the Civil Rights Organizations at 25.

& Comments of UCC, et al. at 14-15.

2 Comments of UCC, et d. at 13.

s Comments of Morris Broadcasting Company of New Jersey, Inc. at 8; Comments of Mid-America
Broadcasting Company, Inc. at 7; Comments of Nassau Broadcasting Partners, L.P. at 8; Comments of Creative
Educational Media Corporation, Inc. at 8-9. Some commenters proposed specific national caps. See, e.g.,
Comments of Ronnie V. Miller at 17, Comments of Glenda Brookens at 1; Comments of Anthony M. Marimpietri,
Jr. a 2 (3-station cap); Comments of Metro Detroit Broadcasting Corporation at 8 (at |east 10-station cap);
Comments of Trident Media and Broadcasting, Ltd. at 3 (15-station cap); Comments of Thomas M. Eells at 20
(20-station cap).

“ Comments of Kenneth Bowles at 17 (5 stations or more); Reply Comments of Randall C. Wright at 4 (no
more than 10 nationally); Comments of Craig Admunson at 2 (maximum of 10); Comments of Tom A. Bunch at 2
(5 to 10 nationally); Comments of Andrew Morris at 8-9 (5 to 10 nationally); Comments of Scott D. Fowler at v
(limit of 10).

» Comments of NAB at 72.
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additional stations where local applicants fail to come forward. Thiswill increase the service available to
the public and permit the efficiencies that can be achieved by multiple ownership where there is not an
immediate local interest in operating a station. To achieve this, we will require that for the first two years
of LPFM service, any one entity may own only one LPFM station. The two year-long period will begin on
the day that the first LP100 filing window opens for applications. After the first two years, to bring into
use whatever low power stations remain available but unapplied for, we will allow one entity to own up to
five stations nationally, and after the first three years of this service, we will alow an entity to own up to
ten stations nationwide.

40. In addition to ensuring the fullest use of LPFM spectrum in the long term, we believe that
this tiered system will balance the interests of local entities, which we expect to be the first entrantsin this
service, and national noncommercial educational entities, which may be interested in additional local outlets
to increase their reach and to achieve certain efficiencies of operation. We note the attribution exception
for national or other large entities with local community-based chapters, discussed below in the attribution
section, which will allow the local chaptersto apply asindividua entities and thus not be constrained by
this national ownership provision.

41, In the Notice, we tentatively concluded that Section 202 of the Telecommunications Act of
1996 (the 1996 Act)76 eliminating national multiple ownership restrictions for existing full power
commercial stations does not apply to a new broadcast service. Given our decision to limit LPFM to
noncommercial educational broadcasters, Section 202 clearly does not apply to LPFM and we need not
discuss this issue further.”

4, L ocal Ownership Limits

42. Background. In the Notice, we proposed to prohibit entities from owning more than one
LPFM station in the same community. We were concerned that it would be difficult to achieve wide new
entry into the broadcasting market and enhance diversity if more than one low power station in an area
were under common control. At the same time, we sought comment on whether such a restriction would
inappropriately deny to LPFM licensees the efficiencies achievable through multiple ownership, and on
what cooperative arrangements might facilitate the development of LPFM service without unduly diluting
its benefits. We aso sought comment on the appropriate definition of “market” or “community” for the
purposes of LPFM service.

43. Comments. Many commenters agree strongly with the Commission’s proposal that L PFM
ownership should be limited to one station per community.78 They argue that allowing multiple ownership
in alocal area would reduce the number and diminish the diversity of new entrants. Most contend that the
demand for stations from local owners will be plentiful and that there will be no need to alow outside

e P.L. 104-104, 110 Stat. 56, § 202 (1996).

Id.

78 See, e.g., Comments of National Lawyers Guild, etc. at 21; Comments of Civil Rights Organizations at

23-24; Comments of Thomas M. Eells at 3.
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owners to own low power stations.” The NAB opposes the proposed ban on common local ownership,
saying that common ownership leads to increased effici encies® A few commenters address the issue of the
definition of “community” for the purpose of determining the limitations of local ownership but none
offered specific alternative definitions. Some commenters expressed concern that the current Commission
definition of a“community” is ambiguous and therefore subject to inequitable appl ication.”

44, Decison. Wewill restrict local ownership and allow one entity to own only one LPFM
gtation in a*community.” We concur with those commenters who expressed concern over the potential for
diminution of diversity in ownership if one entity were allowed to control more than one station in their
community. The comments opposing the restriction seem directed to and more appropriate in the context of
the proposed 1000 watt service, which could have operated commercially. The primary benefit of local
multiple ownership, increased efficiency, isless compelling with respect to LP100 and LP10
noncommercial educational stations, particularly as compared to the benefit to a community of multiple
community-based voices. As noted above, we use the term community in this Report and Order to refer to
the very small population group that makes up a station’s potential audience. For purposes of the local
ownership limits, we will require that no entity own or have an attributable interest in two or more L PFM
stations located within 7 miles of each other. That is, to comply with our local ownership limits, the
antennas of commonly-owned stations must be separated by at least seven miles. We believe seven milesis
appropriate given the approximately 3.5 mile signal reach of LP100 stations. Although the signal reach of
LP10 stationsis smaller, for the sake of simplicity we will apply the seven-mile ownership separation to
both classes of service.

45. In the Notice we noted that Section 202 of the 1996 Act permitted significant local
multiple ownership of full power commercial radio stations but questioned whether this standard would
apply to anew low power service. Our decision here, however, to limit LPFM stations to noncommercial
educational service renders this question moot. As discussed above regarding the national multiple
ownership issue, Section 202, by itsterms, does not apply to noncommercial stations.

46. We note that the attribution exception for local chapters of national entities, discussed in
the next section, will alow local chapters to apply asindividua entities and thus avoid the bar that the
national ownership rules would otherwise impose.

5. Attribution

47. Background. Given the significance we have accorded the ownership of LPFM stations,
the strict cross- and multiple-ownership rules and the community-based eligibility and selection criteriawe
are adopting, determining who “owns’ or constitutes alow power radio applicant or licenseeis critically
important. 1n the Notice, we sought comment on what interests or relationships should be attributable in

79 See, e.g., Comments of Civil Rights Organizations at 21.

Comments of NAB at 72.

8 Comments of University of Dayton at 7; Comments of Positive Alternative Radio, Inc., et a. at 12;

Comments of Morris Broadcasting Company of New Jersey, Inc. at 6.
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this regard.

48. Comments. Comments on attribution vary widely. Some commenters express concern
that if the existing attribution rules were applied to these stations, some entities with large national
organizations and small chapters would be unable to hold multiple licenses even though they maintain a
local presence and would provide community-oriented programmi ng.82 Other commenters propose that
attribution rules be waived in the case of accredited educational institutions, so that they can hold afull
power station and aso an LPFM station.*® Amherst argues that it should beillegal for a subsidiary,
affiliate, agent or franchisee of any institution holding a broadcast license to acquire an L PFM license.®

49. Decison. We will apply rules similar to the existing commercial attribution rules to determine
alicensee’ s compliance with the ownership limits set forth above. Because many of the entities that will
hold LPFM licenses will be non-stock corporations (or other non-stock entities), we will attribute the
interests of the applicant, its parents, its subsidiaries, their officers and members of their governing boards.

If an entity that holds an LPFM license does have stock, then the existing attribution rules will apply and
voting stock interest of 5% or more will be attributable unless the investor is passive in nature, in which
case voting stock interests of 20% or more will be attributable. Partners and non-insulated limited partners
are attributable, as are officers and directors. Non-voting stock and debt are not attributable unless they
satisfy the “ equity-debt-plus’ standards set forth in our recent attribution order.® Thus, for example, if a
full-power broadcaster in a community were to invest in an LPFM licensee in that same community and the
investment accounted for more than 33% of the LPFM’ stotal capitalization, the investment would be
attributable and would violate the cross-ownership ban discussed above. Similarly, if adirector of the
same full power broadcaster were to act as an officer of the LPFM, the director would be attributed with
both stations and would violate the ban. Consistent with the existing commercia attribution rules86
however, an exception will apply to certain officers and directors of the parent of an LPFM applicant or
licensee. Such an officer or director may hold otherwise attributable interests in a broadcast licensee or
other media entity subject to our ownership rules without making the LPFM applicant ineligible, provided

& See, e.g., Comments of National Council of La Raza at 2; Reply Comments of the United States Catholic

Conference at 2.
8 See, e.g., Comments of Aaron Read at 8; Comments of Geoffrey M. Silver at 1. Likewise, Salida
Colorado Radio Club sought an exception for school districts that may like to have very small wattage licenses for
different schools in the same district. Comments of Salida Radio Club at 2.

8 Comments of Amherst at 42-43.

& Report and Order in MM Docket Nos. 94-150, 92-51 & 87-154, FCC 99-207 (August 6, 1999)
(“Attribution R&O").

8 47 C.F.R. § 73.3555 Note 2(h) (“The officers and directors of a parent company of a broadcast licensee,
cable television system or daily newspaper, with an attributable interest in any such subsidiary entity, shall be
deemed to have a cognizable interest in the subsidiary unless the duties and responsibilities of the officer or
director involved are wholly unrelated to the broadcast licensee, cable television system or daily newspaper
subsidiary, and a statement properly documenting this fact is submitted to the Commission.”); see also Attribution
of Ownership Interests, 97 FCC 2d 997 (1984), on recon., 58 RR 2d 604 (1985), on further recon., 1 FCC Rcd 802
(1986).
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the duties and responsibilities of the officer or director are wholly unrelated to the LPFM station and the
officer or director recuses himself or herself from consideration of any matters affecting the LPFM
station.®” This exception will avoid making ineligible entities that will serve the purposes of this service
well, such as universities or schools, which may have large and diverse board membership, while protecting
against control of an LPFM licensee by ineligible media owners. For the same reason, in the LPFM
context we will extend the exception to officers and directors of the LPFM applicant or licensee itself, if
that entity is a multifaceted organization, such as a university, and the duties and responsibilities of the
officer or director are wholly unrelated to the LPFM station and the officer or director recuses himself or
herself from consideration of any matters affecting the LPFM dtati on® We emphasize that these
exceptions are narrow in scope. An individua holding an attributable media interest may not act as an
officer of the LPFM station, nor function in any other attributable role.

50. We will, moreover, include an attribution exception for local chapters of nationa or other
large organizations. In the event that alocal chapter can demonstrate that it: (1) is separately incorporated,
and (2) hasadistinct local presence and mission, the local chapter can apply for alicensein its own right
and the national entity’s“ownership” will not be attributed to it. In order to meet this standard, the local
entity must be able to show a significant membership within the community, as well asaloca purpose that
can be distinguished from its nationa purpose. For example, the genera purpose of raising awareness of
the toxic waste problem in the United States would not suffice, but raising awareness of the toxic waste
problem in particular local areas would meet the local purpose standard.

6. General Character Qualifications and Unlicensed Broadcasters

51. Background. In the Notice, we generally proposed to apply the same standards for
character qualification requirements to all LPFM broadcasters as we do to full power broadcasters. The
Commission asked if commenters saw any reason to distinguish between full and low power radio licensees
for this purpose. In addition, we sought comment on whether to disqualify unlicensed broadcasters who
once violated or who till are violating Commission rules. We sought comment on whether the Commission
should adopt a middle ground and accept applications from parties who have broadcast illegally, but who
either (1) promptly ceased operation when advised by the Commission to do so, or (2) voluntarily ceased
operation within ten days of the publication of the Notice in the Federal Register.

52. Comments. The National Lawyers Guild and the Civil Rights Organizations both argue
for amnesty for unlicensed broadcasters.® Many individuals insist that without radio “pirates,” LPFM
would not have been created.® Others, such as Amherst and UCC, et d., support the middle ground set

8 Given the nature of the LPFM service and our goal of limiting the burdens imposed on the service, we will

not require the submission of a statement to the Commission documenting this recusal (cf. 47 C.F.R. § 73.3555
Note 2(h)), but we expect licensees to effect such arecusal and to abide by it.

8 Unlike in the commercial attribution rule, we will not require the applicant or licensee to seek a waiver

under these circumstances. See 47 C.F.R. § 73.3555 Note 2(h).
8 Comments of the National Lawyers Guild, etc. at 3-4; Comments of Civil Rights Organizations at 33.

See, e.g., Comments of Stephen G. Toner at 2.
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forth in the Notice, saying that it is most fair to the interests of future low power broadcasters and to the
public.® The Alliance for Community Media also supports the Commission’ s proposed compromise.”
Many commenters believe that anyone who has operated illegally should not be digible for alicense. NAB
believes that because “pirate” broadcasters operated illegally, they should not be excused or granted
amnesty.93 Some object to restricting parties with an interest in a broadcast station from owning an L PFM
station, but allowing “pirates’ to own them.*

53. Decison. We have decided, as we proposed, to apply the same character qualification
requirements to low power station licensees as we currently apply to full power licensees. The
Commission’s character policy is underpinned by our interest in alicensee' s truthfulness and reliability.
We have a critical need to ascertain whether alicensee will in the future be forthright in its dealings with
the Commission and operate its station in a manner consistent with the requirements of the
Communications Act and the Commission’ s rules and pol icies.™ No commenter showed a reason to
distinguish between full and low power broadcasters on this basis, and we do not believe one exists.

54. The most significant specific question that character concerns raise in the context of this
proceeding, as discussed in the Notice, is how past illegal broadcast operations reflect on that entity’s
proclivity “to dedl truthfully with the Commission and to comply with our rules and policieﬁ”96 and thus on
its basic qualifications to hold alicense. We are persuaded to adopt our origina proposal and accept alow
power applicant who, if it at some time broadcast illegally, certifies, under penalty of perjury, that: (1) it
voluntarily ceased engaging in the unlicensed operation of any station no later than February 26, 1999,
without specific direction to terminate by the FCC; or (2) it ceased engaging in the unlicensed operation of
any facility within 24 hours of being advised by the Commission to do so. Applicants will be required to
make such certifications as part of their applications for an LPFM station. Such certifications will be made
with respect to the applicant as well as all partiesto the application (i.e., any party with an attributable
interest in the applicant). Submission of false or misleading certifications will subject the applicant to
enforcement action including fines, revocation of license and criminal penalties.

55. Contrary to some commenters arguments, this rule does not uncongtitutionally infringe on

o Comments of Amherst at 56; Comments of UCC, et d. at 33.

% Comments of Alliance for Community Media at 5.

9 Comments of NAB at 74.

94 Comments of Wisconsin Rapids Broadcasting, L.L.C. d/b/aWHFR/WGLX Radio at 3-4. Many others
object to “rule-breakers’ receiving licenses. Comments of Colorado West Broadcasting, Inc. at 2; Comments of
North Cascades Broadcasting, Inc. at 8; Comments of Omni Communications, Inc. at 6; Comments of Association
of Idlamic Charitable Projects at 1.

* Policy Regarding Character Qualifications in Broadcast Licensing, 102 FCC 2d 1179, 54-55 (1986);
recon. granted in part and denied in part, 6 FCC Rcd 3448 (1991).

% Id.
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the First Amendment rights of unlicensed broadcasters.”’ Disgualification under this rule is based solely on
lack of compliance with statutory and regulatory requirements. All parties should note, however, that as
licensed broadcasters, ignorance, whatever its cause, is not considered an excuse for violation, and full
compliance with our rules will be required. Moreover, asimplied by the provisions of the Notice, the
illegality of unauthorized broadcasting must now be presumed to be well-known, and any unlicensed
broadcast operation occurring more than 10 days after the Notice was issued will make the applicant
ineligible for low power, full power, or any other kind of license and will be subject to fines, seizure of their
equipment, and criminal penalties.

E. Technical Rules

1 Spectrum for Low Power Radio

56. Background. In the Notice, the Commission stated that it did not intend to allocate new
spectrum for alow power radio broadcasting service. The utilization of new spectrum would require
listeners to purchase new equipment to receive the service, which would significantly delay the benefits of
the service to the public. We proposed to authorize low power radio stations within the FM band only.
This determination was based partly on the extent of congestion within the AM band, with numerous
existing stations experiencing significant interference. Furthermore, we recognized that low power AM
stations were capable of causing significantly higher levels of interference as aresult of AM signa
propagation characteristics. With regard to the use of the FM band, we concluded that the large number of
existing FM stations precluded us from designating any specific frequencies for LPFM service, as no such
channd s are available throughout the country. Thus we sought comment on whether we should alow
LPFM dtations to operate throughout the entire band or restrict the reserved portion of the FM band
(Channels 201-220) for noncommercial educational (NCE) stations. We also contemplated that low power
radio stations would desire to use auxiliary broadcast frequencies, where available -- for example, for
studio-to-transmitter links and transmissions of remote broadcasts -- and sought comment in this regard.

57. Comments. No commenters specifically supported the allocation of new spectrum for the
proposed service.® Many commenters agreed that existing interference within the AM band and the
relative complexity of AM facilities should preclude consideration of alow power AM service® Some
commenters, however, argue that an AM low power station should be an option in areas where the FM
spectrum istoo crowded to permit new stations. With regard to the FM band, most commenters support
the view that the reserved band should continue to be reserved for NCE use only. However, NPR, CPB
and several other commenters are particularly concerned that the introduction of numerous new stationsin
the reserved band would potentially increase interference to existing stations, especially in areas beyond

o See National Broadcasting Co. v. United States, 319 U.S. 190 (1943).

% One commenter did propose operation on “Channels 198, 199 and 200" (presumably 87.5 MHz, 87.7
MHz, and 87.9 MHz). See Comments of American Civil LibertiesU, et a at 14. These frequencies are currently
allocated for television broadcasting on TV Channel Six (82-88 MHZz). Channel 200 is reserved for Class D
(secondary) stations relocating to eliminate interference and was not proposed for low power use at thistime. See
47 C.F.R. § 73.512.

» See, e.g., Comments of Aaron Reed; Comments of Chuckie Broadcasting Company; Comments of
Oklahoma Department of Transportation.
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their protected contours,'® At the same time, other commenters expressed the desire to allow NCE low
power stations throughout the FM band.'**

58. Decison. We will authorize low power radio stations throughout the FM band, where the
stations will fit, but not in the AM band. Although FM band crowding may preclude or limit LPFM
opportunities in certain markets, we are not persuaded that the creation of an AM low power radio service
iswarranted. Likewise, we acknowledge the concerns of CPB and NPR about the current “ crowding”
within the reserved band. However, we note that we are adopting minimum distance separations between
LPFM and full-service stations based upon the assumption that full service stations operate with maximum
height and power for their class. Therefore, an LPFM station would generally provide greater protection to
stations operating in the reserved band than that afforded to them by other full service stations, for which
station facilities are spaced more closely on the basis of the contour protection methodology.'® Because
LPFM stations will be licensed throughout the FM band, they will not be concentrated in the reserved
portion of the FM spectrum. We note, however, that LPFM stations, regardless of their location in the FM
band, are reserved to qualified NCEs. We will apply the same interference protection and other technical
standards for LPFM operations in the reserved and nonreserved bands. Thiswill facilitate application
processing and uniform LPFM technical operating requirements.

59. Inview of their relatively smaller service areas, we believe that most LPFM stations will
co-locate program origination and transmission facilities. Asaresult, these stations would not require
studio-to-transmitter links (STL) between these facilities. However, we will not foreclose LPFM operators
the use of broadcast auxiliary frequencies used by full-service radio stations for this purpose. LPFM
stations may also desire to air programming relayed from a remote location, such as an athletic event, or in
connection with news gathering. Generally, we will permit entities authorized to operate LPFM stations to
use remote pickup frequencies and radio broadcast auxiliary frequencies in the manner in which full-service
stations use these frequencies, pursuant to the technical rules and procedures given in Subparts D and E of
Part 74 of our rules. However, we will require that LPFM operations on auxiliary frequencies be
secondary to that of full-service broadcast stations and other primary users, given the congestion of
frequency use in some locales. We note that TV auxiliary frequencies are licensed to low power TV
stations on this basis."® An entity seeking to operate an LPFM station may apply for broadcast auxiliary
license only after it has been authorized to construct the LPFM station.™®

10 See Comments of NPR (August 2, 1999) at 18; Comments of CPB at 19.

1oL See, e.g., Comments of Amherst (April 28, 1999) at 70-71; American Civil Liberties Union of
Massachusetts at 13.

102 We have identified a finite number of “superpowered” facilities operating in the reserved band that exceed
the permissible maximum class facilities. Such facilities will receive protection in proportion to their operating
facilities. See 1 70.

108 47 C.F.R. § 74.602(f).

104 Broadcast auxiliary applications are filed on FCC Form 600 and are processed by the Commission’s

Wireless Telecommunications Bureau.
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2. LPFM Spectrum Rights and Responsibilities

60. Background. In the Notice, we raised issues regarding the spectrum priority of the
contemplated classes of LPFM service. We recognized that our resolution of these issues would affect
where LPFM stations could locate and the stability of their operations. Additionally, LPFM interference
protection rights and responsibilities could affect existing and future FM radio service. The Notice
proposed a 1000-watt primary service and a 100-watt secondary service. It sought comment on a 10-watt
class of LPFM station that would be secondary to all other FM radio services. As proposed, LP100 and
L P10 stations would not be permitted to interfere within the protected service contours of existing and
future primary stations and would not be protected against interference from these stations. We sought
comment on whether LP100 stations should be permitted to select channels without regard to interference
received and on the extent to which LP100 stations should protect FM trandator and booster stations.

61. Comments. Given our decision not to create a 1000-watt LPFM station class, this
summary is limited to the issue of spectrum priorities for LP100 and LP10 stations. The comments were
divided on whether LPFM stations should have a primary or secondary regulatory status. Severd
commenters supported primary status for all LPFM stations, mainly to help ensure their survival.'® The
ACLU of Massachusetts believes that al LPFM stations should be primary, but should be willing to accept
higher than norma amounts of interference. % The Community Broadcasters Association supported
primary status for all LPFM stations as away to open capital markets for these stations."” Some
commenters supported a modified form of primary status for LPFM. Amherst Alliance supported a status
that would not permit LPFM stations to “bump” other stations, but would also protect LPFM stations from
being “ bumped.”108 Community Broadcasters commented that LPFM stations should be given primary
status with respect to analog stations, but have a secondary status with respect to digital radio stati ons.'®
Other commenters, including some broadcast licensees, supported a secondary status for LPFM stations.™

Big City Radio, Inc., for example, stated that LPFM stations should not be permitted to block the
relocation of full-power stations forced to relocate their transmitter sites."™ Mississippi Valley

Broadcasters, LLC commented that LPFM stations should be given the same secondary spectrum priority

105 See, e.g., Comments of Media lsland International at 1; Comments of City of Berkeley, CA at 1,

Comments of Citizens Telecommunications & Technology Advisory Board of Seattle at 4; Comments of Jennifer
Anne Barrios at 1; Comments of Citizens for Access to the Airwaves at 2.

106 Comments of ACLU of Massachusetts at 98.

107 Comments of Community Broadcasters Association at 1.

108 Comments of Amherst Alliance at 7.

109 Reply Comments of Community Broadcasters at 9.

1o See, e.g., Comments of Bible Broadcasting Network, Inc. at 3; Comments of WATD at 6; Comments of
Emmis Communications Corporation at 1; Reply Comments of Cumulus Media, Inc. at 13; Comments of Infinity
Broadcasting at 25.

111 Comments of Big City Radio, Inc. at 22.
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as FM translator stations."? Accordi ng to the Association of Federal Communications Consulting
Engineers, LP100 stations should be secondary and not be permitted to displace FM translator stations.™
Aaron Read commented that Class D FM stations should be secondary to LP100 stations because of their
higher power, but that microradio stations should be secondary to Class D.** Jeffrey Richman, chief
operator of a Class D station, commented that Class D licensees should not be secondary to LPFM
licensees. "

62. Decison. In crafting interference protection rights and responsibilities for an LPFM
service, we seek to balance our vital interest in maintaining the technical integrity of existing radio services
with our desire to create a supple and viable community-oriented radio service. First and foremost, we
must require that new LPFM stations protect radio reception within the service areas of existing full-
service stations, as well as the existing services of FM trandator and booster stations. Second, L PFM
stations, with their much smaller service areas and fewer service regulations, should not prevent FM
stations from modifying or upgrading their facilities, nor should they preclude opportunities for new full-
service stations. Additionally, LPFM applications will be required to protect vacant FM allotments.
Subject to these constraints, however, we want to foster a stable and enduring LPFM service. Once an
LPFM station is built and operating, we wish to permit it to continue operating on its channel, wherever
possible, as the radio environment changes around it. We want to minimize, to the extent possible, the
situations in which we would require an LPFM station to change its channel or cease operating. This
measure of stability, we believe, would assist LPFM station applicants or operators in obtaining financing
to construct and operate stations and to better serve their communities. 1t may also create an incentive for
the operation of afirst local radio station in many communities or radio service that would be responsive to
other unmet needs. We believe the approach set forth below appropriately balances the above objectives.

63. Protection to existing FM radio services: Applicants for new or modified LP100 or LP10
facilities will be required to meet minimum station separation distances to protect the service contours of
authorized commercial and noncommercia FM stations of all classes, including Class D. In the same
manner, they will be required to protect the existing service of FM trandator and booster stations and
LP100 stations. We will also require LPFM applicants to protect full-service FM, FM trandator and
LP100 facilities proposed in applications (for example, FM minor change applications) filed before a
public notice announcing an LPFM application filing window. Applications filed after the rel ease date of
an LPFM window notice will not be protected against LPFM applications filed in that window. However,
full-service applicants will not be required to protect the facilities proposed in LPFM applications. We
believe this approach fairly balances the interests of full-service and LPFM applicants. LPFM station

e Comments of Mississippi Valley Broadcasters at 8.

s Comments of the Association of Federal Communications Consulting Engineers at 13. The comments of
National Public Radio also contend that LPFM stations should not be permitted a higher priority than FM
tranglator stations, Comments of NPR at 23-27. The National Association of Broadcasters, while opposing the
creation of any LPFM service, submits that FM translators and boosters must be protected against new LP100
stations, Comments of NAB Volume One (August 2, 1999) at 63-64.

14 Comments of Aaron Read at 2.

s Comments of Jeffrey Richman at 1.
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proposals to operate on channels 201-220 will also be required to protect tel evision stations operating on
TV Channd 6. Applicants for LP100 stations will not be required to protect authorized L P10 stations or
L P10 application proposals, given the relatively smaller service areas of LP10 stations.™'® Station
separation requirements for these various purposes are described in paragraphs 68-72 and 114 and the
separation distances are presented in the tables in the attached rules.

64. The extent of interference protection from LPFM stations to existing FM, LPFM and FM
trandator and booster service generally will be that afforded by minimum station separation requirements.
These were designed to provide the same degree of interference protection that full-service stations provide
each other.""" We have added a 20-kilometer buffer to the separations for protecting co-channel and first
adjacent channel full-service stations. This buffer will help to protect FM radio facilities that were
modified or upgraded in a manner that would create a short-spacing with an operating LPFM station.
LPFM stations will not be required to eliminate interference caused to FM stations by their lawful
operations. They will, however, be required to eliminate interference caused by operations that violate the
terms of the station’s authorization or the Commission’s Rules; for example, radiation of excessive
emissions outside of the station’s authorized channel. LPFM station operators will also be required to
respond to complaints of “blanketing” interference (see paragraph 113.). They will also be subject to
international agreements regarding the elimination of interference to primary Canadian or Mexican
broadcast stations. Until these agreements are modified, we believe it is appropriate to apply to LPFM
stations the international provisions applicable to FM trandlators, which operate at comparable power
levels.

65. LPFM rights and responsibilities with respect to subsequently modified, upgraded or
new full-service FM stations. We are not adopting for the LPFM service many of the regulations
applicable to full-service stations; for example LPFM stations will not be required to have a main studio.
LPFM stations also will service much smaller areas than full-service stations. For these reasons, we do not
believe that an LPFM station should be given an interference protection right that would prevent a full-
service station from seeking to modify its transmission facilities or upgrade to a higher service class. Nor
should LPFM stations foreclose opportunities to seek new full-service radio stations. Accordingly,
operating LPFM stations will not be protected against interference from subsequently authorized full-
service facility modifications, upgrades, or new FM stations. Because we will not protect LPFM from
future FM facilities, we will not require LPFM applicants to meet minimum distance separation
requirements to protect their service areas against interference received. However, as aguide to LPFM
applicants, the attached rules includes minimum station separation distances necessary to protect an L PFM
station’s 60 dBu contour.

66. We expressed our desire to provide a measure of stability to operating LPFM stations. For

1o In thisregard, LP10 stations will be authorized on a secondary basis to LP100 stations. However,

interference protection from LP10 stations to LP100 stations will be limited to the extent of the protection afforded
by the station separation requirements.

w The minimum separation distances governing LPFM stations authorizations are based on the same
protection criteria used to derive the minimum separations among full-service FM stations; i.e., the same desired-
to-undesired signal strength ratios applied at a station’s protected contour and the assumption that a protected
station operates at the maximum height and power permitted for its class.
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this purpose, we will permit LPFM stations to continue operating even though they would cause
interference within the protected service contours of a subsequent authorized FM service, including new
stations and facilities modifications or upgrades of existing stations. In such situations, the LPFM operator
would decide whether interference received to its service would permit the station to continue operating on
its channel. However, we must make one exception to this policy. FM stations have a core responsibility
to service their principal communities. Therefore, we will not permit an operating LPFM station to cause
interference within acommercial or NCE FM station’s 3.16 mV/m (70 dB) contour. Thisissue can only
arise in connection with a subsequently filed full-service new station or modification application. If grant
of such an application would result in predicted interference within the 3.16 mV/m (70 dBu) contour of the
proposed station, the affected LPFM station will be provided an opportunity to demonstrate that
interference is unlikely to occur within this contour due to, for example, terrain shielding. If the LPFM
station fails to make a sufficient showing, it will be directed to cease operations upon the commencement of
program tests by the commercial or NCE FM station.

67. We recognize that actua interference within the 3.16 mV/m contour might still be possible
where the LPFM station has demonstrated that it is unlikely. 1n these circumstances, a complaint of actual
interference must be served on the LPFM station and filed with the Commission, attention Audio Services
Divison. The LPFM station must suspend operations within twenty-four hours of the receipt of a
complaint unless the interference has been eliminated by the application of suitable techniques and to the
satisfaction of the complainant. An LPFM station may resume operations only at the direction of the
Commission. If the Commission determines that a complainant has refused to permit the LPFM station to
apply remedial techniques that demonstrably will eliminate the interference without impairment of the
original reception of the full-service station, the licensee of the LPFM station will be absolved of further
responsibility. As a practical matter we believe that in many cases involving FM station modifications or
upgrades, interference to new or expanded areas will be offset by the conservative separation distances met
by the LPFM station when it was initially authorized, particularly because of the 20-kilometer interference
protection buffer.

3. Minimum Distance Separation Requirements

68. Background. The Notice tentatively concluded that minimum distance separation
requirements for LPFM stations would provide the most efficient means to process a large number of
applications while ensuring the overal technical integrity of the FM service. We proposed minimum
spacings to protect full-service station operation on the same channel, first-adjacent channel and
intermediate frequency (IF) channels. We proposed to exclude third-adjacent channel protection and
guestioned the need for second-adjacent channel spacing requirements. We noted that the use of a contour
overlap methodology could significantly delay the implementation of the LPFM service because it would
require substantial preparation on the part of applicants and the Commission and would increase the
processing burden on the staff. The Notice included spacing tables for the proposed LPFM classes based
on the interference protection ratios that underlie full-service radio separations and the assumption that
stations operate at the maximum height and power for their station class. We sought comment on the
accuracy of the specific vaues listed in these tables. In addition, we requested comment as to whether
alternate approaches, including contour overlap methodology and/or more sophisticated terrain modeling
programs, should be used at a later time, based on our initial experience in authorizing LPFM service.

69. Comments. No comments challenge any of the specific valueslisted in our proposed
minimum distance separation tables. However, one commenter, Summit American, Inc. (Summit),
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suggests an aternate methodol ogy based upon afull service station’s 44 dBu F(50,50) protected service
contour, instead of the 60 dBu contour that defines the protected service contours for all NCE and many
commercial stations. The 44 dBu contour is cited by Summit as the “extent of listenable service for the
average listener,” based upon the comments filed by USADR, one of the proponents of an in-band-on-
channel digital audio broadcasting (IBOC DAB) system. In support of the definition of service beyond that
protected by the Commission, Summit cites the Commission’s FM trandator interference rules which
define interference as affecting an area where there is reception of “aregularly used signal.™® Although it
does not calculate distance separations, the North Carolina Association of Broadcasters and the Virginia
Association of Broadcasters (NCAB/VAB) echo Summit’s concerns and argilue that our separation
requirements should protect actual service areas beyond protected contours.  Several commenters urged
either the use of a contour overlap methodology or a combination of contour overlap and separation
requirements in order to accommodate the licensing of additional LPFM stati ons.?

70. Decision. We recognize that a distance separation methodology will preclude new LPFM
stations in some areas. However, we are not persuaded that the potential benefit of some additional stations
is substantial enough to warrant the preparation of more complex and costly engineering exhibits based on
contour protection and the resulting delays in the authorization of LPFM service. Therefore, we are
adopting minimum separation regquirements for the LPFM service as the means of protecting full service
commercial and noncommercial educational stations.”* We also adopt spacing rules to protect FM
trandator stations and other LPFM stations, as well as a spacing table for LPFM stations operating on
Channels 201 through 220 with respect to protection of TV Channel 6. Aswe proposed in the Notice,
we will not establish minimum separations between LPFM stations that operate two or three channels
apart. Special case spacing tables are also being adopted for Puerto Rico and the U.S. Virgin Islands.
Additionally, appropriate spacings will be used for the approximately 20 “grandfathered superpowered”
stations operating in the reserved band."® These spacing tables are set forth in the new rules, in Appendix
A. LPFM applicants should be mindful of the fact that the minimum separation distances being adopted
will not protect LPFM stations against interference from the full service stations, but are designed to

s See Comments of Summit (August 2, 1999) at 2-4; see also Comments of USADR (August 2, 1999),

Exhibit A at 3.

19 See Comments of NCAB/VAB (August 2, 1999) &t vii-ix.

120 See, e.g., Comments of Dr. C. William Chignoli at § 3.

1 Unlike full service commercial and noncommercial educational stations, we are not adopting spacing
requirements for stations removed three channels from the LPFM fregquency (third adjacent channel), for reasons
which will be explained in a subsequent section.

122 Currently, noncommercial educational stations operating in the reserved band (Channels 201 to 220, or
88.1 MHz to 91.9 MHz) must provide protection to reception of television channel 6 in accordance with the
provisions of 47 CFR 8§ 73.525. We have decided that LPFM stations should also protect reception of TV Channel
6. Thisissueiscovered in greater detail in Y 114 below.

128 Superpowered stations will be protected under the distance separations for the class of station that most
closely approximates its facilities. This determination will be made based upon the stations 1 m V/m reference
contour and the procedures for determining class listed in §73.211. A listing of correct reserved band
superpowered stations isincluded in Appendix B.
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prevent the LPFM station from causing interference to the protected service areas of full-service FM and
other protected stations. However, asa guide to LPFM applicants, we are including in the rules atable
giving the minimum separations necessary to avoid interference within the LPFM station service aress.

71. The minimum distance separation requirements that we adopt here for LPFM stations do
not apply to full-service stations and FM trandators. To prevent subsequently filed FM trandator stations
from causing interference to existing LPFM stations, we will expand the current FM trandator interference
protection rules to include a requirement that previously authorized LPFM stations be protected. As noted
above, we will permit afull service station to modify its facility in a manner that reduces these separations
to LPFM stations. However, in such cases we generally will not require the LPFM station to cease
operation. Instead, the affected stations will have to bear any interference caused by facilities changes,
such asan FM transmitter site move. However, so as to reduce the potential impact on the affected
stations, the spacing rules we adopt today include a 20 km “buffer” for co-channel and first-adjacent
channel LPFM-to-full-service-FM stations. This additional separation is included for two reasons. First of
all, we recognize that the FM band is not static. For example, broadcast stations often change transmitter
sites to provide better service to their communities and service areas. Same-station-class transmitter site
moves are generdly less than 20 km from the original site. Therefore, inclusion of the 20 km buffer
spacing alows full-service stations room to move while aso reducing the potential impact on existing
LPFM stations. Second, and equally important, the additional separation affords the LPFM station an
increased likelihood that its operation would not cause interference within afull service station’s
community of license. This additional 20 km separation will apply only to theinitia establishment of the
LPFM dtation. Subsequent site moves by the LPFM station would either need to meet this distance
separation requirement, or if the existing spacing were already |ess than this amount dueto a prior site
move by afull service station, the spacing could not be less than the currently existing separation.

72. International Coordination Provisions. We are also adopting provisions for LP10 and
LP100 stations which lie within 320 km of the Canadian or Mexican borders, consonant with existing
international agreements between the respective countries. We will apply the existing FM trandator rule,
47 CFR § 74.1235, and current international coordination proceduresto LPFM stations in these areas.™®
In the attached rules, we include distance separation tables that were intended to ensure compliance with
the appropriate international agreements. We will adopt these tables to the extent that foreign stations are
provided the appropriate protection. We have also derived similar tables for LP10 stations. We will only
accept LPFM proposals that meet these distances. Such proposals will be coordinated as required by the
pertinent agreements. In addition, LP10 and LP100 applicantsin the U.S. Virgin Islands should be aware
that international coordination may be required with the British Virgin Ilands in some instances.

124 Pursuant to § 74.1235, FM trandlators within 250 km of the Canadian border may be authorized if the 34

dBu F(50,10) interfering contour does not exceed 60 km in any direction from the transmitter site. FM transators
located within 125 km of the Mexican border will be permitted to operate with an ERP not to exceed 50 watts,
provided that the 34 dBu F(50,10) interfering contour does not extend more than 32 km toward the Mexican
border, and the 60 dBu F(50,50) service contour cannot extend more than 8.7 km from the transmitter site in the
direction of Mexico. FM translators located further than 125 km from the Mexican border, but less than 320 km
from the border, may operate with the maximum ERP permitted for LP10 and LP100 stations, however, the
location of the 60 dBu contour must lie more than 116.3 km from the Mexican border.
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4, Second and Third Adjacent Channel Protection

73. Background. In the Notice we sought comment on the interference protection criteriato
be used to govern the authorization of low power radio services. We stated that low power stations would
be subject to existing co-channel and 1%-adjacent channel protectrons but that to the extent possible we
were mclrned to authorize low power service without any 2" and 3° -adjacent channel protectlon
standards.”® We stated our belief that a strong case could be made for not requiring 3¢ -adjacent channel
protection to or from any of the contemplated classes of LPFM stations. We indicated that such an
approach would entail little risk of interference to existing radio service. We noted that areas of potential
interference to afull power station would be very small and occur only in the immediate vicinity of the low
power transmission facility. We further indicated that such interference would generally only occur if the
low power station were located at, or very near, the outer edge of the fuII power station’s service contour
where the full power station’s signal is the weakest. We noted that 3¢ -adj acent channel protection was
eliminated for certain grandfathered and short-spaced full power stationsin 1997.%° On balance, we stated
that creating opportunities for anew LPFM service should outweigh any small risks of interference to and
from LP1000 and L P100 stations.””’

74. With regard to 2" - adjacent channel protection, we noted that “ grandfathered” short-
spaced FM facilities were permitted to modify their facilities without regard to 2" and 3™ adjacent
channel spacings during the period from 1964 to 1987, and from 1997 to the present. We indicated that no
interference complaints were received as aresult of those modifications and found that the small risk of
interference was outweighed by |mproved eerwce Similarly, we noted that we have been willing in the past
to accept small amounts of potential 2"- and 3° -adjacent channel mten‘erencern the noncommercia FM
service where such interference is counterbalanced by substantial service gai ns'”® We sought comment on
the state of receiver technology and the ability of receivers to operate satisfactorily in the absence of 2™
adjacent channel protection. We aso sought comment on the impact of eliminating 2" - adjacent channel
protection on the possible conversion of existing analog radio services to a digital mode, in particular with
regard to in-band-on-channel (IBOC) technology. In this regard we noted that one IBOC proponent, USA
Digital Radio Partners, L.P. (USADR), suggested that 2 -adjacent channel signals from analog FM
stations in the existing radio environment would not pose an interference threat to its digital IBOC signa 2

75. Comments. Three technical studies of FM receivers were filed in response to the Notice.
These studies were: 1) FM Interference Tests, Laboratory Test Report, Thomas B. Keller, Robert B.
M cCutheon, Consumer Electronics Manufacturers Association (CEMA), 1999, conducted under the

125 See Notice at 1 42.

126 See Report and Order in MM Docket No. 96-120, 12 FCC Rcd 11840, 11847-49 (1997) (Grandfathering
of Short-Spaced Stations R& O).

127 See Notice at 1] 45.

128 See Educational Information Corporation, 6 FCC Recd 2207 (1991).

129 See Notice at 1 47.
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auspices of National Public Radio (NPR), CEMA and the Corporation for Public Broadcasting (CPB)
(CEMA study); 2) Technical Studies and Reports filed by the National Association of Broadcasters (NAB
study); and 3) Receiver Evaluation Project conducted by Broadcast Signal Lab, LLP for the National
Lawyers Guild, Committee on Democratic Communications (NLG study).130 The Commission’s Office of
Engineering and Technol 0(1;y also completed a study of FM receivers that was placed in the record of the
proceeding (OET study).™*" In addition, NAB and CEMA filed supplementary technical information in
their reply comments and a Technical Analysis of the Low Power FM Service by Theodore S. Rappaport
(August 26, 1999) was submitted by the Media Access Project as part of its replies (Rappaport study).

76. CEMA Study and Comments. CEMA states that the purpose of its study is to document
the sengitivity of consumer FM receiversto interference from other FM band signals. CEMA tested 16
consumer receivers, including 5 automobile radios, 5 “Home Hi Fi” tuners or receivers, 3 portable stereo
systems, 2 portable radios and one “Walkman” radio. These receivers were tested under a number of
conditions including co-channel, and 1“-, 2”"-, and 3% adjacent channel interference. CEMA asserts that
its tests indicate that the FCC’ s proposal to eliminate 2" and 3™ adjacent channel protections could result
in significant interference to current and future FM service and threaten the deployment of future digital
audio radio services. It therefore recommends that the 2™ and 3rd-adj acent channdl (and intermediate-
frequency related) protections be maintained.

77. CEMA'’stest results are as follows:

The current FCC co-channel desired to undesired (D/U) signal protection ratio of 20 dB resultsin an
average audio signal-to-noise (S/N) ratio of 24 dB. To achieve what CEMA regards as the desired
target audio quality level, i.e., 45 dB, an additional 22 dB of protection is needed."*

The current FCC 1%-adjacent channel protection ratio of 6 dB resultsin an average SN ratio of 36 dB.
To achieve the 45 dB S/N level, an additional 11 dB of protection is needed. Tests also show potential
analog-to-digital interference.

The current 2”d-adj acent channel protection ratio of -40 dB results in an average SN of 28 dB, while at
aD/U ratio of —30 dB the average SN ratio is 35 dB.

The current Srd-adj acent channel protection ratio of -40 dB resultsin an average SN of 36 dB. Based
on thisfinding, CEMA argues that the 3rd-adj acent protection should be maintained.

130 The NLG study was funded by NLG, UCC, et a., and several others.

13 See Second and Third Adjacent Interference Study of FM Broadcast Receivers, OET Report FCC/OET
TRB-99-1, prepared by William H. Inglis and David L. Means, July 1999.

132 CEMA target level was an audio Weighted Quasi-Peak (WQP) SIN ratio of 45 dB. It indicated that NPR
had established the 45 dB audio S/N ratio for quality broadcasting on a previous project. See CEMA’s Laboratory
Test Report at p.1.
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Intermodulation tests show that the current intermediate frequency (IF) 3g)rotection requirements are
required to avoid both IF interference and local oscillator interference.

78. NAB Sudy and Reply Comments. As part of its comments, NAB submitted a technical
study of FM receivers. In addition, it provided extensive tabular and geographical dataillustrating what it
believed would be the impact of various LPFM operations on existing FM broadcast service. NAB states
that the receiver study was conducted to determine the susceptibility of modern FM receivers to co- and
adjacent-channel signals and to determine the potential for interference to existing FM stations should a
new low power FM service be authorized. NAB tested atotal of 28 FM radios. This sample included 8
automobile, 5 component, 5 portable, 5 personal and 5 clock radios. Initsreply, NAB arguesthat its
sample isthe only one of those used in the four studies that fairly represented al recelver categories.

79. In conducting its study, NAB chose a 50 dB audio S/N ratio asits performance measure. It
considered interference to occur when the audio S/N ratio was degraded to thislevel. For radios that could
not attain a 50 dB audio SN ratio in the absence of an interfering signal, interference was judged to occur
when the audio SN ratio was degraded by afactor of 5dB. NAB’stest results demonstrate that receivers
are most sensitive to co-channd interference and are progressively less sensitive to interference as the
spacing between the desired and undesired frequencies increases. Based on its performance measure, NAB
indicates that 15 to 22 of the 28 recaiversin its sample would experience interference from signals on 3%
adjacent channels at the current -40 dB D/U protection ratio.™* NAB also indicates that 22 to 23 receivers
in its sample would experience interference from signals on Z”d-adj acent channels. NAB therefore concludes
that FM receivers generally do not perform up to the current FCC interference standards and that the
Commission’ s assumptions that these restrictions could be eliminated for LPFM stations are incorrect.

80. Initsreply comments, NAB also criticizes the receiver samples used in the other technical
studies. It argues that only its study tested five different categories of receivers and afull price range of
receiversin all categories. It aso arguesthat OET and CEMA did not test clock radios and OET did not
test personal radios, while CEMA only included one personal radio in its sample. NAB further asserts that
while NLG tested all categories, its sample was too small to derive any general conclusions. NAB notes
that all of the studies agree that automobile radios and, in some cases, component receivers, tend to be more
effective at rgjecting adjacent channel interference than clock, personal and portable radios.”™ However,
NAB assertsthat all of the studies confirm that modern FM receivers do not perform as well as the existing
FCC protection criteria for 2'- and 3“-adjacent channdl interference assume.

81. NLG Study. The NLG study examined a sample of 10 consumer FM radios. These radios
were grouped in three broad categories as follows: 1) 3 higher priced radios (generally above $150); 5
lower priced radios ($20 to $150); and 3) 2 factory installed car radios. Based on its test results, NLG
observed that car radios and higher priced radios performed “far better than one would predict based on the
FCC interference ratios’ and that “substantial signal strengths were required to cause 2™, 3°, and 4"

133 e A~ b £ NN N e i3 i

134 See Comment of NAB Vol. 2 at 22-26.

135 See Reply Comments of NAB at 8.

33



Federal Communications Commission FCC 00-19

adjacent channel interference.™® It also observed that the performance of lower priced radios tended to

“straddle”’ the FCC interference protection standards.

82. NLG indicated that it was difficult to establish a definition of unacceptable interference,
noting that its tests demonstrated that even the best receivers showed measurable, often imperceptible,
increases in distortion in the presence of extremely low level undesired signals. It stated while the
traditional practice is to establish a standard based on an absolute level of noise or distortion, such as a 3%
increase in distortion or a S/N ratio of 30 dB, actual FM listening conditions are dependent on such
variables as reception conditions, baseline radio performance without interference, and the various sounds
and effects that interference can create. NLG stated that these variables make it difficult to scientifically
derive a universal measure of unacceptable interference. NLG indicated that in testing radios, it found that
the distortion and noise performance of each radio exhibited a “transition zone” where the radio would
suddenly fail to receive the desired signal. 1t used these transition zones to make comparisons between
radios, between forms of undesired signal modulation, and between interference from signal's on adjacent
channels.™

83. The NLG study’ s findings are as follows:

More aggressive modulation of the undesired signal did not cause a significant increase in interference
and that this was especially true for signals on 2", 3, and 4" adjacent channels. Less costly radios
were more susceptible to modulation induced interference than more costly radios.

The response of all radios tested for co-channel and first adjacent channel interference matched or
exceeded the FCC interference protection ratios.

Higher priced radios tend to withstand 2”d-adj acent channel interference better than lower priced radios.
Higher priced radios and car radios withstood undesired signal levels higher than the FCC interference
protection standards. The poorest performing radios were susceptible to 2”d-adj acent channel undesired
signal levelsthat were as much as 50 dB lower than the levels that affected the best performers.

Srd-adj acent channel interference was dightly less challenging to most radios than 2" adjacent channel
interference. Higher priced radios and car radios tended to fare better than lower priced radios.

84. OET Sudy. The OET study examined four broad categories of FM receivers. 1) small,
inexpensive receivers with integral antenna; 2) small, moderate-cost receivers with antenna connection; 3)
dash-mount automobile receivers, and 4) moderately expensive audio component receivers. Inthe OET

136 See Executive Summary of the NLG study.

137 NLG stated that while the transition zone in its distortion and noise tests did not pinpoint the conditions
under which alistener would decide a signal is undesirable to listen to, it was the most identifiable characteristic
common to the radiosin its tests.
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study, 21 FM receivers were tested. These included 5 small, moderate-cost receivers with antenna
connections (portable and “boom-box” receivers), 7 automobile receivers, and 9 moderately expensive
audio component receivers (“component” or home stereo type receivers). No inexpensive receivers with
integral antennas were selected for the test sample because of the difficulty of providing test signals at
accurately controlled levels to this type of device™® The OET study found that nearly all the receiversin
the sample appear to meet or exceed the current 40 dB 2 -adjacent channel protection requirement and to
exceed the 3° -adjacent channel protection by awide margin. The OET study indicated that there was
about an 8-10 dB improvement in overall performance with regard to interference immunity with regard to
3¢ -adjacent channel signals as compared to 2" -adjacent channel signals. The study aso investigated the
effect of reducr ng the maximum FM deviation on the interfering signal and found that a small improvement
in 2"- and 3" -adjacent channel interference immunity can be expected for most receivers.

85.  Rappaport Sudy. The Rappaport study™> analyzes the other research, and concludes that
LPFM will not cause unacceptable levels of service to existi ng FM broadcast stations. Rappaport indicates
that the submitted technical studies support elimination of 2" and 3° -adjacent channel protection for low
power radio and that the small additional interference that would be induced by LPFM isminisculein
comparison to the aready existing FM interference levels."* Rappaport also asserts that there was a clear
biasin some of the technical studies to overstate potential LPFM interference. He indicates, for example,
that NAB omitted automobile radios (which make up over 20% of the radios sold and over 44% of the
radios listened to by the public) from its LPFM impact study and made up a“worst-case” radio based on
measurements from different radios. Spectrum studies are also included that, according to Rappaport,
indicate hundreds of LPFM stations may be deployed at power levels between one and 100 watts and
serving tens of millions of listeners while having minimal interference impact on tens of thousands of
listeners at most.

86. Rappaport states that NAB’s and CEMA'’ s tests appear to be designed to show how poorly
FM receivers perform compared with the FCC interference protection ratios. He argues that these
protection ratios were developed to ensure that stations were not built too close together, thereby providing
acceptable reception by early generation of radios. He argues that today’ s receivers drift less, have more
reproducible electrical characteristics and better detection capabilities. He states that the fact that modern
receivers do not meet the FCC protection ratios while still providing good consumer performance
demonstrates that the protection ratios are overly stringent. Rappaport argues that FM receiver
performance is based on actual real world environment, consumer expectations, and design/cost tradeoffs,
and has nothing to do with how the FCC assigns station licenses."*" Rappaport argues that studies show
that consumers are pleased with FM radios that have much less protection immunity than assumed by the
FCC protection guidelines, and thus LPFM can be easily implemented since LPFM will introduce only a

small amount of additional interference.

138 See OET study at 3.

139 Theodore S. Rappaport conducted this study on behalf of MAP. See { 75.

10 See Rappaport study at 2.

1 See Rappaport study at 12.
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87.

Rappaport notes that the FCC regulations require that out-of-band emissions on the 1°-

adjacent channels be at least 25 dB below the main carrier but that in practice they are 30 dB below this
level. Hetherefore suggeststhat if LPFM transmitters are certified for proper operation as suggested, there
IS no reason to expect interference except for blanketing conditions.

88. Rappaport indicates that the interference potential of LPFM stations is as follows:
LPFM Interference Radius | Interference Service Radius Service Area
Power (mi.) Area(sg. mi.) (mi.) (s9. mi.)
(Watts)
1 0.04 0.01 1.1 4.0
10 0.14 0.06 2.0 12.1
100 0.44 0.60 35 38.5
89. Rappaport also argues that several conditions must exist for interference to occur, such as:

the LPFM station must be at the coverage fringe of the incumbent station; the listener only wishesto listen
to astation 2 or 3 channels above or below the LPFM station; and the listener is using a poor performing
radio like a clock radio. However, even in these circumstances, Rappaport asserts that, in many instances,
the listener may be able to eliminate the interference by adjusting the position of the clock radio or boom
box for good reception. Rappaport further argues that the percentage of people experiencing interference
from alow power station is much less (0.24% to 1.56%) than the people that would be served by alow
power station.**

0. Rappaport also criticizes several aspects of the receiver studiesby NAB and CEMA. For
example, he indicates that despite CEMA’s claims, its recelver sample is not representative of the
population of receiversin use. He also states that neither NAB or CEMA weighted their resultsto take into
account the high proportion of listening (44%) that occurs in vehicles and that this failure over-emphasized
the poor performance of certain other radios. Rappaport also does not believe that the quality criteria
selected were appropriate. He notes that NAB chose a quality threshold that was impossible for the
majority of itsreceiversto meet. He states that this suggests either the performance metric was unredlistic,
or that there was an intentional effort to select inferior radios. He argues that choosing a fixed quality
threshold creates testing and sampling problems. Rappaport argues that in an academic setting, the design
of NAB’sand CEMA’stests would be considered flawed and the results from such tests would be
disregarded.“e’ Rappaport aso states that none of the four tests gives a complete picture of receiver
performance because they all used only alimited range of desired input signals.

91. He indicates that while it is difficult to compare the different receiver studies, they

1z The percentage values cited reflect differencesin LPFM power levels from 1 watt to 100 watts and are

based on the average population density for the 60 cities studied in the Notice. Rappaport acknowledges that
results will vary from city to city. Rappaport Study at 23-24.

1 See Rappaport Study at 41.
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demonstrate that car radios are much more robust to interference and are typically designed to meet the
FCC 2™ and 3- adjacent protection ratio (-40 dB D/U ratio). He indicates that other radios do not
require this level of protection because, unlike automobile radios, they do not experience severe fading nor
do they move rapidly towards an interfering signal.

92. Rappaport aso criticizes NAB’s mapping study. He states that this study serioudly over-
counted the number of people potentialy affected by L PFM interference by counting affected people
multiple times, using the worst possible receiver performance, inventing a“worst radio,” and omitting
interference from incumbent FM stations.™ Fi nally, Rappaport indicates that IBOC proponents concerns
about 2”d-adj acent channel operation by LPFM are unwarranted.

93. Decison. Wefind that the record in this proceeding thus far, including the technical data
and other studies submitted, supports a conclusion that any risk of interference from LPFM stations of 100
watts or lessis small and, on balance, is outweighed by the benefits of this new service. We conclude that
it is not necessary to apply 3rd-adj acent channel protection requirements to or from such stations. As
discussed below, we believe that 100-watt L PFM stations operating on 3rd-adj acent channels will not result
in significant new interference to the service of existing FM stations. Nor do we believe such operations
are likely to have an adverse effect on digital IBOC signals."*

94. In considering the issues relating to potential interference from LPFM operation, we first
observe that all of the technical studies before us have certain limitations that make direct comparison of
the study results difficult. Most significantly, al of the studies used different measures to determine when
interference occurs and the quality of service to be protected. This fact explains somewhat the differences
in the conclusions drawn by the various studies.”®® As NAB indicates, the significant differences anong the
studies were not in the measurements or in the performance of the radio receivers tested, but rather in the
criteria used to decide whether the effects of an interfering signal caused harm to the desired signal.”’ We

generally concur with this assessment.

95. Both CEMA and NAB used an audio signal-to-noise criterion to define acceptable FM
service.® CEMA used a SN value of 45 dB based on an earlier study by NPR. NAB chose a50 dB SIN

14 See Rappaport Study at 47-54.

1 For example, in the Notice we referenced the view of USADR, an IBOC technology proponent, that
“because of the design of the USADR IBOC system, digital reception is essentially not susceptible to 3rd-adj acent
channel interference....” Notice Appendix C at 1 53.

16 For example, CEMA and NAB, in their studies, conclude that 2"- and 3rd-adj acent channel protections
are needed and should be retained to protect against interference while the OET and NLG studies suggest that
these interference protections may not be needed in certain circumstances.

7 See Reply Comments of NAB, Appendix B, Pickholtz/Jackson Review at iii.

18 In thisregard, NAB criticizes the OET study for its use of harmonic distortion measurements rather than
the more traditional SN measurements employed in the NAB and CEMA studies. We believe that this criticismis
unwarranted. Both S/N and harmonic distortion measurements can be used to satisfactorily measure interference
(continued....)
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criteria. NAB states that an audio S/N of 50 dB is necessary for interference-free reception.'® NAB
indicates that an estimate of the appropriate S/N can be made from the FCC co-channel desired-to-
undesired (D/U) interference ratio of 20 dB. It states that the FCC co-channel protection ratio of 20 dB
should produce an audio S/N ratio of approximately 50 dB for monophonic reception.150

96. We do not find the audio S/N criteria suggested by either CEMA or NAB to be
appropriate interference criteriafor today’ s FM radio service. FM radio stations provide stereophonic not
monophonic service. While a20 dB D/U ratio yields a monophonic audio SN of about 50 dB, according
to an earlier study by NAB, for stereophonic transmissions, the 20 dB protection ratio yields an audio SN
of only about 30 dB.™" While NAB and CEMA may desire that FM radio service be protected to higher

to FM receivers. Both of these techniques quantify in an accurate and repeatable manner the amount of energy
produced by the interfering signal in the receiver’s audio output. However, there are advantages and disadvantages
to each approach. Whileit istrue, as NAB and their consultants have suggested, that harmonic distortion
measurements are relatively less sensitive — that is, they produce a smaller change in measured results for a given
change in undesired-to-desired signal ratio — the change in distortion is well within the resolution capability of the
measuring equipment. On the other hand, distortion measurements provide an advantage over S/N measurements
in that they measure the effect of interference on audio output in the presence of the desired signal’s modulation,
thus capturing any audio intermodulation effects that might be caused by interaction of the desired and interfering
signals. S/N measurements, in contrast, require that the desired signal’s modulation be removed to measure the
interference component, thus missing any opportunity to capture this effect.

We also note that there are slight differences between the NAB and CEMA S/N measurements. In
measuring S/N, the value actually measured is (S+N)/N. To make this measurement, one first establishes a
reference by measuring the total level of the unimpaired desired signal at baseband and any system noise also at
baseband, then removing the desired baseband signal and measuring the relative level of the baseband noise in the
presence of the impairment. So the ratio actually reported is unimpaired S+N to impaired N. Because of shiftsin
the reference level noted when impairments are introduced (shifts in either direction, apparently caused by either
receiver desensitization or the contribution of noise, or both), CEMA chose to re-establish the reference level in the
presence of the impairment while NAB did not. Thus, CEMA’sreported ratio is actually impaired S+N to
impaired N.

NAB also implies that the test methodology used in the OET study is faulty. NAB makes this claim based
on its assertion that the OET test results are significantly different from its results and the results of the other
studies when those other results are interpolated to NAB’s 50 dB S/N criteria. We find NAB’s argument in this
regard specious and unpersuasive. Interpolating all test results, except one, to a given criteria and then
commenting that the one test result not interpolated is different does not call into question OET’ s test methodol ogy
in our opinion but rather NAB’ s analysis. In thisregard, adirect comparison between OET’ stest results at 3%
distortion and measured and interpolated results at 50 dB S/N is not appropriate and provides no basis for calling
into question the validity of OET’stests. We note that OET measured the S/N performance of one of the receivers
in CEMA'’s sample and obtained the same results as CEMA.

149 See Comments of NAB Vol. 1 at 28.

10 NAB also cites ITU Recommendation 641, which specified an audio S/N of 50 dB assuming that receivers
can produce a S/N of 56 dB without interference, in support of its /N choice of 50 dB. Recommendation 641,
“Determination of Radio-Frequency Protection Rations for Frequency-Modulated Sound Broadcasting,” 1986, ITU,
Geneva, Switzerland. See Comments of NAB Vol. 2 at 8.

Bl See NAB'’ s Subjective Evaluation of Audio Degraded by Noise and Undesired FM Signals, Lawrence C.
(continued....)
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levels of service, based on NAB's earlier study and the results of the technical studies before us herein, we
do not believe that the existing interference protection standards, e.g., the 20 dB co-channd interference
requirement, generally provides for protection to such levels.

97. We also believe that accounting for both stereo performance and the FCC' s current
interference protection standards explains why many of the FM receivers tested did not meet the criteria
chosen by CEMA and NAB, or did exhibit performance degradation higher than NAB’sand CEMA’s
expectations. For example, the mgjority of receivers (17 of 28) chosen by NAB did not meet its 50 dB SN
criteriawith no interference present and with the “strongest” desired signal."™ Similarly, CEMA reports
that none of its samgle receivers “came near meeting the target SN” of 45 dB at the FCC's co-channel
standard of 20 dB.* NLG, in its study, states that “receiver performance data show that all receivers
produce some measurable increase in noise at undesired signal levels below the FCC ratio reference levels.”

We therefore fail to see how 50 or 45 dB can be an appropriate measure when most radios do not perform
at thislevel, even in the absence of any interference as was the case in NAB’stests. We have no reason to
find that the vast mgjority of current FM receivers do not provide satisfactory service to the public and
therefore believe that alower value or measure of acceptable performance would be more appropriate for
interference purposes. We believe that thisis especially the case if we are to consider all categories of FM
receivers, including lower cost models, such as clock, portable and personal units, as suggested by some of
the commenting parties.

98. Another limitation of the studies was the relatively limited sample of FM receivers
examined. The relatively small samples examined in each of the studies makesit difficult to draw
dtatistical inferences with regard to the genera population of FM receivers. However, the studies do
clearly indicate that current FM radios exhibit a wide range of performance with regard to audio reception
quality and interference rejection. While a50 dB, 45 dB, or even 40 dB reception quality level, as
suggested by Rappaport, may be expected for certain types of radios, such as automobile radios and home
stereos, clearly from the data presented these levels of performance are not the norm for other types of
radios, such as portable, persona and clock radios. In addition, al of the studies found that automobile
radios and home stereo/component receivers tend to be more effective at rejecting adjacent channel
interference than clock, personal and portable radios.™ Based on our examination of the studies, we find
that automobile radios and home stereo/component receivers generally are able to provide -40 dB rejection
of Srd-adj acent channel signals and therefore generally will provide acceptable service in the absence of 3%
adjacent channel protection. We also recognize that some poorer quality receivers may experience some

Middlekamp, November 17, 1982.
12 Only 3 of the 28 receivers met the criteria of providing a S/N of 56 dB in the absence of interference. In
addition, in its reply comments, NAB argues that the one of the only classes of receivers that come close to meeting
its proposed 50 dB standard, i.e., automobile radios, should be excluded and treated separately because they operate
in a mobile environment and therefore require higher protection. NAB argues that an additional 30 dB of margin
is needed in the protection ratios to account for multipath fading and other considerations of maobile operation. See
Reply Comments of NAB at 15-16.

18 CEMA aso indicates that its sample did not meet itstarget /N at the FCC's 1%-, 2"-, and 3“-adjacent
channel protection ratios.

1 See Reply Comments of NAB at 8.
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additional interference as aresult of eliminating the Srd-adj acent channel protection for LPFM stations. We
note, however, that these classes of radio may also experience some degree of interference from co- and 1%-
adjacent channel stations operating within the existing protection requirements. We aso believe that
consumers generally understand that there are performance differences among the classes of radios and that
they accept the fact that lower cost radios may provide more limited service capabilities, as suggested by
Rappaport. We therefore believe that our decisions with regard to LPFM service should not be constrained
solely by the performance limitations of lower cost radios any more than we should use those radios to
redefine existing FM radio service. In thisregard, we beieve that good engineering practice suggests that
evaluations of the potential impact of new interference from low power FM stations should not be based on
either the worst or best performing radios.

99. The NAB study generally bases its analyses on median receiver performance, and the
CEMA study generally uses average performance to describe its results. In addition, since the studies use
different measures of when interference occurs, it is difficult to directly compare the test results.
Nonetheless, we believe that there is sufficient consistency in the study results to support some decisionsin
this matter, particularly with regard to the need for 3rd-adj acent channel protection.

100. The OET and NLG studies generally conclude that FM receivers provide for adequate
rejection of interference on 2 and Srd-adj acent channels.”™ The OET study, for example, finds that nearly
all receiversin its sample appear to meet or exceed the 2 -adjacent channel protection and exceed the 3%
adjacent channel protection criteria by a substantial margin, i.e., exceed the -40 dB criteria by 8 to 10
dB."™ On the other hand, CEMA and NAB argue that their studies show that these adjacent channel
protections should be retained. A careful review of CEMA’s results, however, shows that CEMA’s median
receiver provides about -40 dB of rejection of 3rd-adj acent channel interference and that the average 37
adjacent channel performanceis about 3 to 7 dB better than 2”d-adj acent channel performance for its
sample.™ Similarly, while we question the validity of NAB's interference criteria, its test results also
show 3%-adjacent channel performance to be substantially better than 2™-adjacent (i.e., 8 to 10 dB) -- the

195 The OET study did not, however, include small, inexpensive receivers with integral antennas, such as

clock and personal radios. Similarly, the NLG study employed a sample of only 10 radios and, as pointed out by
NAB, it isdifficult to draw general conclusions for the FM receiver population from such a small sample.

196 The above conclusions of the OET report that “nearly all the receivers in the sample appear to meet or
exceed the 40 dB 2”d-adj acent channel criterion and exceed the 3rd-adj acent channel protection criterion by a
substantial margin” reflect measurements taken at the 1% distortion level. NAB, in its reply comments, asserts
that for the OET study, interference was considered to exist when the desired audio from the receiver contained 3%
or more distortion than with no interfering signal present. NAB states that it assumes this to be the case because if
1% distortion were the interference point there would be no point in collecting 3% data. NAB’s assumption is
incorrect. The 1% and 3% levels were merely two points at which data were collected. The 1% level corresponds
to apoint at which most listeners would not be able to perceive any degradation in performance. On the other
hand, the 3% distortion represents a level at which most listeners would perceive a difference in the received
signal. The 3% distortion level was also chosen after informal consultations by FCC staff with the test firm hired
by NAB, which stated that it recommended this value as a test point.

7 CEMA reported average rather than median performance. Its findings showed an average S/N ratio of 34
dB at the-40 dB D/U level.
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same margin of improvement as found in the OET study. **°

101. Weadsofind that the areain which any additional interference would be likely to occur
from an LPFM station operating on a3rd-adj acent channel at maximum facilities of 100 watts and antenna
height of 30 meters above average terrain would be very small. For example, even using NAB’s median
receiver performance test results for its three “worst” FM radio categories, i.e., clock, personal and
portable, we find that the area where such receivers could potentialy experience degradation from
interference is small, generaly 1 km or less from an LPFM antenna site. This interference analysisis
shown in the following table:

102. LPFM Potential Interference Radius™

Receiver Desired Signal Leve

Category -45 dBm -55dBm -65 dBm
Clock 0.3km 0.7 km 2.1km
Portable 1.0km 0.9 km 1.0km
Personal 0.4 km 0.5km 0.5km

103.  Further, we believe that this analysis provides a conservative estimate of actual

interference potential of LPFM given NAB’ s performance criteria and the fact that NAB’s sample included
some of the poorer performing radios among the four studies.® In addition, as pointed out by Rappaport
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values are as follows:

NAB’s study shows median receiver performance values at different desired signal levels. These median

Desired Signal Level Median 2™ Adjacent Median 3° Adjacent
-45 dBm -17.0dB -26.8 dB
-55 dBm -23.7dB -32.00dB
-65 dBm -30.5 dB -39.7 dB
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73.333 of therules, 47 CFR § 73.333.

160

These interference estimates are calculated in accordance with the FM engineering chartsin Section

Asindicated above, NAB defines interference as a degradation in audio S/N performance of 5 dB. Using

this measure, all five persona radios and two of the five portable radios tested by NAB could be considered to
provide no service at all beyond the —45 dBm level, since they all exhibited a greater than 5 dB degradation in
performance when the desired signal was reduced below —45 dBm even with no interference present. Therefore, it
is questionable whether interference estimates for these radios using NAB’ s methodology are meaningful.
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and others, whether interference in fact occursto FM listening is dependent on a number of factors, besides
the performance of the FM receiver. These include, among other things, the actua reception conditions,
such as the location and position of the radio, the frequency and location of both the desired and undesired
stations, and the type of program material being transmitted and received. CEMA notes, for example, that
when the desired signal is modulated with rock music the interference was masked in its 2"- and 3
adjacent channel subjective tests.™

104.  Accordingly, we find that 100-watt LPFM stations operating on 3rd-adj acent channels will
not result in significant new interference to the service of existing FM stations. Furthermore, we find that
any small amount of interference that may occur in individual cases would be outweighed by the benefits of
new low power FM service. With regard to 2”d-adj acent channel protection requirements, it appears that
the risk of interference from LPFM signals on 2”d-adj acent channels may be somewhat higher. Wefind
that this would aso be true with regard to LPFM stations at power levels higher than 100 watts and
antenna heights higher than 30 meters. Therefore, we will retain 2”d-adj acent channel protection
requirements.

5. Other Technical Standards and Provisons

105. Background. Inthe Notice, we sought comment on which Part 73 technical operating
requirements for full-service stations should be applied to LPFM stations. In general, most commenters
stated that, although some requirements must remain to ensure a quality service, the LP100 and LP10
stations should be held to less stringent requirements than full service stations. While we do not want to
overly burden LPFM operators, we nevertheless believe that the technical rules set forth below should
apply to the LPFM stations. By doing so, we will not only facilitate technically sound LPFM operations
and the use of available equipment, but will permit LPFM stations to engage in services such as those
obtained through the multiplexing of FM subcarriers. There are some requirements applicable to full-
service stations which we believe can be relaxed or not applied. Accordingly, we will apply certain rules to
LP10 stations that apply to existing stations that operate with ten watts transmitter power output (TPO) or
less.*®* The following paragraphs set forth the principal technical requirements and provisions for LPFM
dtations. These technical matters were generally non-controversid to parties who filed commentsin this
proceeding. Other technical requirements for LPFM stations are given in the rules appendix.

106.  Power/Height restrictions. Several commenters expressed the desire to operate facilities
at heightsin excess of those specified as the maximum/minimum facilities for the class. Thiswould enable
stations to use existing structures at sites where the localized elevation is such that the 30 meter HAAT
would be exceeded regardless of the height of the structure. One commenter, the Arkansas Broadcasters

to See CEMA study at 6.
1oz In contrast, effective radiated power (ERP) refersto the power which is radiated from the antenna. ERP
incorporates the transmission line loss — the power loss of the cable used between transmitter and antenna— and
the gain of the antenna. Thus, it is possible for the effective radiated power to be greater than the transmitter
power output (TPO), by using an antenna with a gain greater than 1.0. For simple systems, the ERP = TPO x
(antenna gain) x (efficiency of transmission line), where the antenna gain and efficiency are decimal numbers (not
in decibels = dB). In most cases, the antenna manufacturer or the transmission line manufacturer should be able to
provide this information
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Association, believes we should impose strict maximum height restrictions on LPFM stations since, due to
the nature of the Commission’s F(50,10) interference prediction curves, equivalent 1 mV/m (60 dBu)
reference contours do not always guarantee proportionally sized interfering contours.'® Although
Arkansas Broadcasters is correct in this regard, we are not persuaded that thisis of sufficient magnitude to
warrant strict height restrictions on LPFM stations. Rather, we will allow LPFM stations to exceed the
class-defined upper height restrictions as long as there is an offsetting decrease in the station’ s effective
radiated power. For this purpose, we will authorize equivalent height and power combinations to produce
the 60 dBu contour generated by the maximum and minimum permitted facilities for the LP100 and LP10
stations; e.g., the maximum LP100 facilities of 100 watts and 30 meters produce a 60 dBu contour at a
distance of 5.6 km.**

107.  Werecognize that computing a station’ s HAAT requires access to terrain database and
numerous calculations."® Therefore, in order to streamline the application process, the staff will utilize a
computer program to calculate the antenna HAAT based upon information provided by the LPFM
applicant (the coordinates of the proposed antenna, the site elevation above mean sealevel, and the antenna
height above ground level (AGL)). If the calculated HAAT isless than or equal to 30 meters, the LPFM
station will be authorized to operate with any ERP within the maximum and minimum limits for its class™®

If the HAAT is calculated to exceed 30 meters, the permit will specify maximum and minimum ERP
values that would produce the reference 60 dBu contours.™®’

108. Directional antennas. Under our current rules, full service FM stations may specify
directional antennas to avoid interference to other stations. Such facilities are subject to severa strict
installation and pattern requirements168 Processing these applications is staff intensive. Construction
permits for directional facilities generally contain numerous conditions. Since we are relying on a

163 See Comments of ABA at 14.

1o As apractical matter, this allowance will limit LP100 stations to 450 meters HAAT and LP10 stations to
100 meters HAAT. These HAAT values would produce equivalent maximum class contours for stations operating
with 1 watt ERP, the lowest value we will authorize.

165 Antenna height above average terrain (commonly abbreviated HAAT) does not refer to the height of the
antenna above ground level. The antenna height above average terrain is a measure of the height of the antenna
relative to a generated average terrain level . The average terrain level is computed by considering the terrain
along 8 or more evenly spaced radials centered at the antenna site. For each of these radials, the ground elevations
at 50 or more evenly spaced points are determined and averaged. Then, the radial terrain averages are averaged
together to determine the height of the average terrain above mean sealevel (AMSL). The antenna height above
average terrain (HAAT) isthe difference between the height of the antenna (AMSL) minus the average height of
the terrain AMSL.

166 The Commission’s prediction of coverage methodology does not account for HAAT’ s below 30 meters.
In such cases, 30 meters is assumed when contour distances are determined.

17 We will specify ERP to the nearest watt. This differs slightly from the full service FM rounding
procedures. See 47 C.F.R. § 73.212.

168 See 47 C.F.R. § 73.316.
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minimum distance separation methodology — rather than a contour-based approach -- to provide
interference protection, we see no need for stations to employ directional antennas. Accordingly, to
simplify applicant requirements and facilitate application processing and ensure that service can be
implemented as expeditiously as possible, we will not authorize directional antennas for LPFM stations.

109. Transmission standards. The Notice asked whether different transmission standards
should be employed for an LPFM service; for example, whether the bandwidth could be reduced from 200
kHz to some smaller value as a means of reducing the potentia interference from LPFM stations. To
ensure technically sound station operations, we have decided to apply to LPFM several transmission
standards presently in use for commercial and noncommercial educational FM stations. 1n most cases,
these standards will be met through the use of type certified equipment without need for further adjustment
by the LPFM licensee. LPFM stations will be required to adhere to the 200 kHz channel bandwidth
applicable to full service stations, as well as the out-of-channel signal attenuation requirementsin 47 CFR
§ 73.317, the center frequency drift limitsin 47 CFR 8 73.1545(b), and the limits on modulation in 47
CFR § 73.1570(a) and (b). In addition, LPFM stations may, at their option, engage in monophonic or
stereophonic broadcasting. LPFM stations may also transmit additional information viainaudible
subcarriers during those periods when the audible FM signal is on the air.

110.  Antenna polarization: We will permit LP10 and LP100 stations throughout the FM band
to use horizontally polarized, vertically polarized, or circularly or elipticaly polarized antennas, as desired
by the applicant. We note that vertical-only polarized antennas have been used in the noncommercia
educationa FM service to protect reception of TV Channel 6 for nearly 15 years now, without adverse
impact. Thiswill afford LPFM stations awider selection of antennas for use at LPFM stations."®

111.  Protection of AM radio radiation patterns: LPFM applicants should also be aware that
antenna structure construction within 3.2 km (2 miles) of adirectional AM station or 0.8 km (0.5 miles) of
anondirectional AM station will subject the LPFM station to the requirements of 47 CFR §873.1692. This
section requires the affected AM station to make before and after measurements of itsinstallation to insure
that the new antenna structure does not aversely affect the signa pattern through reflections of the AM
signal produced by the new structure. The LPFM applicant is financialy responsible for conducting the
measurements and any corrective measures that may need to be undertaken. The measurements can be
quite expensive to conduct, and correction even more so. Therefore, we encourage L PFM applicants to
locate the antenna more than 3.2 km from any directional AM station, or more than 0.8 km from any AM
nondirectional station.”

112.  Tower Height/FAA Coordination Requirements. Any proposal before the Commission
that specifies an antenna supporting structure in excess of 61 meters above ground level is subject to the
Commission’s requirements for antenna structure registration requirements. Certain lower structures

169 Manufacturers of suitable antennas can provide assistance in determining the antenna gain of a particular

antenna, and also the input power needed to emit a specified effective radiated power.
10 LPFM applicants may use the AM Query on the Internet to determine whether an AM station lies within
3.2 km of aparticular set of coordinates. The query may be accessed at
http://www.fcc.gov/mmb/asd/amqg.html#sprung5 .
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located close to air facilities are also subject to these requirements."”™ All structures subject to registration

requirements must obtain an FAA Determination of No Air Hazard for the structure before the tower may
be registered. In aletter dated June 1, 1999, the FAA expressed some concern regarding the impact
LP1000 stations may have upon nearby air facilities. No specific questions were raised regarding the lower
powered facilities. Since we are not authorizing an LP1000 service at this time, we will continue
determining compliance with our tower registration requirements in the manner set forth above.

113. Blanketing Interference. For one year after the commencement of transmissions with new
or modified facilities, all FM stations are required to take remedial action to resolve blanketing interference
complaints occurring within the immediate vicinity of the antenna site.*’* A station’s specific blanketing
interference radius is defined by our rules.” The blanketing contour for an LP100 station would extend
approximately 125 meters from the transmitter site and a 10-watt L P10 blanketing contour would extend
39 meters. Thus, the blanketing area of either type of station isvery small. We conclude that LPFM
stations should be required to resolve blanketing interference complaints in the same manner applicable to
full power stations. Although the potential for blanketing interference from LPFM stations may be quite
limited, affected parties are entitled to relief from such interference caused by a new source of radiation,
whether it is afull-power commercia station or a new low power community broadcaster. Accordingly,
we will apply the requirementsin § 73.318to all LPFM stations.*"

114.  Potential Televison Channel 6 Interference. Presently, noncommercia educationa FM
applicants are required to consider the impact of their operations on reception of television Channel 6,
which operates on a frequency band (82 to 88 MHz) just below the FM band (88 to 108 MHz) in
accordance with the provisions of 47 CFR § 73.525. Determining the affected interference area pursuant
to this section usually requires complex calculations and detailed contour studies. Given the very limited
potential for interference caused by LPFM stations, in order to simplify processing and lessen the filing
burden on applicants, we will utilize a spacing table to protect TV Channel 6 stations. The values given in
the table utilize the protection ratios of § 73.525 and worst case facilities for the TV Channel 6 and the

e For towers less than 61 metersin height, FAA approval is not required if the structure is more than eight

kilometers from the nearest air facility. If the structure is within eight kilometers of an air facility, FAA
notification is not required if the height of the structure, when considered along with the distance to the air facility
and elevation of the antenna site, satisfies a“slope” calculation. (These criteria are independent of the ERP of the
facility.)
1 High strength RF signals, which emanate from the antenna before they are dissipated over space, are
capable of covering, or blanketing, the reception of all other FM stations and possibly TV stations and other
electronic communications, regardless of frequency, by simply overpowering the receiver’ stuner. Thus, the name
“blanketing interference.”

3 See 47 CF.R. § 73.318.

1 To adegree, Section 73.318 lacks detail regarding the exact requirements of licensees. However, over the
years a clear interpretation of the rule has been developed by the Mass Media Bureau. The Commission proposed
to codify this policy further in MM Docket 96-62, which is currently pending. See In the Matter of Amendment of
Part 73 of the Commission’s Rules to More Effectively Resolve Broadcast Blanketing Interference, Including
Interference to Consumer Electronics and Other Communications Devices, 11 FCC Red 4750 (1996). We will
apply the rule in accordance with the established precedents.
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LP10 and LP100 stations."”™ On this basis, we do not anticipate that interference will occur. However, we
will require LPFM applicants to correct any complaints of interference caused to Channel 6 reception in
accordance with our blanketing interference requirements (as are Channel 6 complaints regarding full
service stations). In most cases, thiswill require the installation of simple filters on affected television sets.

LPFM applicants will not be required to coordinate their proposals with any potentially affected Channel 6
television station.

115. Radio Reading Services. Severa radio reading services have expressed concerns about
interference from LPFM stations to their service to persons who are blind or who have low vision.”
Programming provided by radio reading servicesis transmitted on subcarrier frequencies of a broadcast
station, which are not audible on a standard radio. Asthe subcarrier frequencies are transmitted within the
200 kHz bandwidth of the broadcast station, they receive the same protection from interference as does the
main broadcast programming. Thus, insofar as the transmitted subcarrier signal is concerned, there will be
no increasein interference. With respect to subcarrier receivers used by the radio reading service audience,
the Commission does not set technical standards for radio recelvers. Thus, we cannot consider whether
additional interference might affect SCA reception in the vicinity of an LPFM station, or whether different
receiver construction could reduce possible interference. However, we note that the 20 km buffer between
LPFM stations and co-channel or 1%-adjacent channel full service FM stations adopted in this Order should
afford additional protection to subcarrier reception than was proposed in the Notice."”

116.  Transmitter Certification. Inthe Notice, we tentatively concluded LPFM stations should
utilize only transmitters deemed “type certified” by the Commission’s Office of Engineering and
Technology (OET) to ensure the integrity of the FM radio spectrum. Type certification would prevent the
use of transmitters with excessive bandwidth or modulation, spurious emissions, excessive power output, or
insufficient frequency stability, which could cause interference to other existing stations. A large majority
of commenters concurred with this conclusion. A few licensed amateur radio operators felt that they should
be exempt from this requirement, asserting that many amateurs were capable of creating suitable
equipment.””® However, we remain concerned about the significant potential for interference caused by
non-type certified transmitters, particularly given the interference-protection standards we are adopting.

Nor do we believe that type certification of equipment by the manufacturer will add appreciably to the cost
of equipment for alow power broadcast radio station. Accordingly, we will adopt the certification
requirement as proposed in the Notice.'”” We emphasize that the use of non-type certified transmitters will
not be tolerated. Use of non-type certified transmitters will subject the licensee to enforcement action
including, but not limited to, fines.

17 This methodology is similar to that used in the FM translator rules. See 47 C.F.R. § 74.1205. The FM

tranglator table was used in Appendix D of the Notice, “ Spectrum Availability Analysis.”

176 See, e.g., Comments of National Association of Radio Reading Services at 1.

L See 65, adding 20 km buffer.

18 See, e.g., Comments of John Benjamin and Charles Coplein at 6; Comments of Spencer Graddy Clark at

19 See 47 C.F.R. § 2.907.
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117.  Unattended Operation. We anticipate that many LPFM stations will be run as “attended
operations,” since the transmitter sites will be located at the source of program origination. However,
LPFM stations may also be operated in “ unattended” mode. During these times, there may be no personnel
at the studio or transmitter site to monitor operation. LPFM stations that will operate unattended will be
required to advise the Commission by simple letter of the unattended operation, and provide an address and
telephone number where a responsible party can be reached during such times. The responsible party must
be able at all timesto turn off the transmitter within 3 hours of receiving notice from the FCC that the
equipment is not functioning properly. In addition, we encourage the use of monitoring equipment that can
automatically shut off the transmitter within 3 hoursif a fault (such as operation at excessive power
operation or center frequency drift) occurs.® Fi nally, during periods when the LPFM station is not
transmitting programming on its regular channel, the transmitter must be turned off.

118. Sation Logs. Station logs provide a mechanism for verifying proper operation of a
station, as they require the licensee to examine the operation before making alog entry. Logging
requirements for LPFM stations will be minimal. The station log for LPFM will contain only the following
entries:.

1) Daily observation of proper function of tower obstruction lighting (if required by Section 17.47 of the
Commission’s Rules);

2) Datesand abrief explanation regarding station outages due to equipment malfunctioning, servicing or
replacement;

3) Any operation not in accordance with the station license;

4) Receipt of weekly EAS (Emergency Alert System) test;

5) Name of person making the entry.

119.  These minima requirements will not impose any significant burden on LPFM licensees.
Except for any required daily tower lighting checks, entries need only be made when necessary. Logs must
be retained for two years from the date of the last entry, and station logs must be made available to FCC
personnel upon request.

120. Environmental Requirements. Aswith any applicant for a Commission license, an LPFM
proponent will have to certify compliance with the environmental requirements of Section 1.1307 of our
rules. In order to facilitate the preparation and processing of LPFM applications, we will smplify the
environmental compliance worksheets included in the current FCC Form 301 to account for the low
operating power of LPFM stations.

121.  Radio Astronomy Installation Notifications. Low power FM broadcast stations will be
required to coordinate with and provide protection to the radio quiet zones at Green, West Virginiaand at
Boulder, Colorado, asisrequired for full service FM stations by Section 73.1030. In addition, low power
FM applicants in Puerto Rico will need to coordinate with Cornell University regarding the radio
coordination zone on that island. This requirement is necessary to ensure that research work at these

180 For additional information about unattended operation, please refer to the information sheet Unattended

Operation of Radio and Television Broadcast Stations, which may be retrieved on the Internet through the address
http://www.fcc.gov/mmb/asd/decdoc/engrser. htmi#UNATTEND .
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installations will not be disrupted. Because of the low power and antenna height of LPFM stations, we
anticipate that this requirement will affect very few applicants.”®

F. Application Processing
1 Electronic Filing

122. Background. The Commission recently mandated the electronic filing of broadcast
applications after a transition period of six months from the date that each form becomes available for
filing electronically.™® Likewise, we proposed in the Notice to require that LPFM applications be filed
electronically.183 We stated that mandatory electronic filing could speed the introduction of LPFM service
by enabling the staff to process more quickly and efficiently the large number of LPFM applications that
we expect to receive. In addition, we indicated that electronic filing software could be designed to assist
applicants with technical issues related to their applications, such as determining what frequencies are
available based on current information in the Commission's database. We requested comment as to
whether Internet accessis sufficiently universal to warrant mandatory e ectronic filing of LPFM
applications.

123. Comments. Commenters that addressed the matter generally support the use of electronic
filing, but are divided as to whether it should be mandatory. Metro Detroit Broadcasting Corporation
(Metro) opposes mandatory electronic filing on the ground that it would disadvantage minority groups due
to a“significant race-gap” in Internet access.™ In addition, Metro argues that permissive electronic filing
would provide time for interested parties to develop proficiency in using an electronic s.ystem.185 Andrew
Morris argues that electronic filing should be required due to the threat of a backlog of paper-filed LPFM
applications that would have to be entered manually into the Commission’s database. However, severa
commenters express concern that electronic filing is untried and may delay the introduction of L PFM
service. The Oklahoma and Texas Departments of Transportation comment that, based on their
experiences renewing licenses and correcting addresses using the Commission’s Web site, an electronic
filing system is likely to be reasonably accessible and easy to use.'® Several commenters urge that,
regardless of whether eectronic filing is required, LPFM filing procedures should be as simple and

181 In addition, as also detailed in § 73.1030, the Mass Media Bureau staff will coordinate action with the

Enforcement Bureau if an application is predicted to place asignal strength of 80 dBu or more over an FCC
monitoring station. Aswith current practice, there is no pre-filing notification requirement.

182 1998 Biennial Regulatory Review—Streamlining of Mass Media Applications, Rules and Processes,
Report and Order in MM Docket No. 98-43, 13 FCC Rcd 23056 (1998) (“ Sreamlining R& O”).

183 Notice, 14 FCC Red at 2504-06.

184 Comments of Metro at 12-13. Metro also express concern that mandatory electronic filing would create
barriers for small businesses. Comments of Metro at 12. The eligibility criteria we are adopting for LPFM
applicants, however, will exclude for-profit businesses. See 1 17-20.

18 Comments of Metro at 13.

186 Comments of the Oklahoma and Texas Departments of Transportation at 6.
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inexpensive as possible.”®’

124.  Decison. We anticipate that electronic forms will be made available via the Commission’s
World Wide Web site prior to the opening of the first LPFM filing window. Based on our consideration of
the record, however, we will not adopt a mandatory electronic filing system for LPFM application forms at
thistime. Rather, assuming availability of the forms, we will make electronic filing permissive for the first
LPFM filing window, which we intend to open for LP100 stations shortly after the effective date of this
Order. Whether eectronic filing is permissive for the second window that we anticipate opening for LP10
stations, as well as for any subsequent LPFM filing windows, will be resolved at alater date and will
depend on several factors, including our experience with both electronic and paper filing during the first
LPFM window and the time that el apses between the first and second windows.

125. Werecognize that, as some commenters point out, there may be disparities anong
potential LPFM applicants in terms of Internet access and/or computer skills. We believe that making
electronic filing permissive at this time will accommodate applicants that might be disadvantaged by
mandatory electronic filing. We previously have discussed the significant advantages of a mandatory
electronic filing system in terms of realizing savings and efficiencies. We do not believe that electronic
filing would necessarily congtitute an undue burden or expense for potential LPFM applicants, as the costs
of computer and modem equipment continue to fall, and Internet accessincreasingly is becoming available
at minimal cost commercially and at public ingtitutions such aslibraries. In addition, the Commission has
made, and will continue to make, great effortsto create a simple, user-friendly eectronic filing system.188
However, at present we are determined to be cautious with the first applications for a new service filed by
applicants whose resources and familiarity with Commission processes may be very limited. We will
reassess our electronic filing decision after our experience during the first filing window. We can better
determine at that time whether the first filing window has provided a reasonable opportunity for interested
parties to understand and arrange for Internet access and familiarize themselves with our Web site and
electronic filing system. We can then determine whether the public interest benefits of mandatory
electronic filing will outweigh any difficulties encountered or inequities expected, and decide whether
electronic filing will remain voluntary or be mandated for use by all.

126.  Although eectronic filing will be permissive, we strongly encourage applicants to take
advantage of eectronic filing, and expect that many will do so. The formswill be accessible to anyone
with a computer and a modem, without the need to purchase any special computer software.'® The
Commission’ s software will make filing more certain for applicants by automatically notifying them of

187 See Comments of Stephen Toner at 1; Comments of Dane Udenberg at 1.

188 In order to simplify their use and speed their processing, the Commission has streamlined broadcast
applications in adapting them to an electronic format. Open-ended questions requiring detailed exhibits have been
replaced with ssimple yes/no questions as to compliance with Commission rules, supplemented by instructions and
worksheets to explain the pertinent rules and help ensure that applicants answer the questions correctly. See
Streamlining Report and Order, 13 FCC Rcd at 23067-68.

189 With regard to operation and security issues, the electronic filing system for LPFM applications will
function in a similar manner as the Commission’s system for other broadcast applications. See Sreamlining R& O,
13 FCC Rcd at 23062-65.
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critical errors or omissions in their applications, and allowing them to correct the applications prior to
submission. This software also will provide applicants with immediate verification that their applications
have been received by the Commission. In addition, it will allow applicants to submit amendments, make
corrections to their previoudy-filed applications, and submit narrative, explanatory exhibits. Furthermore,
we intend to design additional software that will be available on the Commission’s Web site to assist
interested parties in making a preliminary determination as to which frequencies are available for LPFM
use, based on current information in the Commission's database. Thus, LPFM applicants using the
electronic filing system also will have access to aform of automated technical assistance in preparing their
applications.

2. Window Filing Process

127.  Background. We proposed in the Notice to adopt a window filing approach for LPFM
applications, with short filing windows of afew days each to “lessen the occurrence of mutually exclusive
applications and speed service to the publ ic.”™ The Commission recently substituted a uniform window
filing procedure for the various application procedures for new commercial broadcast stations, and for
major changes to existing stations.™ Under this procedure, the Commission announces by public notice a
“window” or specific time period during which applications may be filed. When the window closes, the
staff reviews the applications filed to determine whether any request mutually exclusive authorizations and,
therefore, are subject to competitive bidding. Non-mutually exclusive applications are processed in
accordance with our general procedures. Groups of mutually exclusive applications are identified by
public notice and proceed to auction. The Commission also is considering substituting a window Procedure
for the two-step, cut-off list procedures now in place for full-service NCE broadcast applications. %

128.  Inthe Notice, we also asked for comment as to whether afirst come-first served process
might serve the public interest better than a window process by more effectively avoiding mutual
exclusivity among LPFM applications.”™ We speculated that electronic filing “might give us the capacity
to ascertain the precise sequence in which applications are submitted by different parties”194 Thus,

1%0 Notice, 14 FCC Red at 2506-07.

1ot See Implementation of Section 309(j) of the Communications Act—Competitive Bidding for Commercial
Broadcast and Instructional Television Fixed Services, First Report and Order, MM Docket No. 97-234, 13 FCC
Rcd 15920, 15972-74 (1998).

192 Reexamination of the Comparative Standards for Noncommercial Educational Applicants, Further Notice
of Proposed Rulemaking in MM Docket No. 95-31, 13 FCC Rcd 21167, 21175 (1998).

198 Under first-come first-served procedures, applications may be filed at any time, and the filing of an
acceptable application precludes the subsequent filing of mutually exclusive applications, unless filed on the same
day. Mutual exclusivity arises when competing applications are filed on the same day. These procedures now are
used only for minor changes for commercial and NCE broadcast stations. See 1998 Biennial Regulatory Review—
Streamlining of Radio Technical Rulesin Parts 73 and 74 of the Commission’s Rules, First Report and Order in
MM Docket No. 98-93, 14 FCC Rcd 5272, 5273-77 (1999).

194 Notice, 14 FCC Red at 2506.
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applications conflicting with ones filed “even amoment earlier”** might be rejected as unacceptable for

filing, avoiding mutual exclusivity in many cases. We noted a number of drawbacks to this approach,
however, including the possibility that applicants might lose filing rights based solely on the quality of their
Internet connections.

129. Comments. Many commenters support a window filing approach, and offer various
suggestions as to the appropriate duration of filing wi ndows."® Joshua Weiss comments that, in order to
even the playing field for potential LPFM applicants, the Commission should list available frequencies and
locations well in advance of opening awindow. Warren Michelsen states that a Commission database
capable of helping applicants determine frequency availability in the areas in which they are interested
would help avoid the occurrence of mutual exclusivity.*” Some commenters instead favor a first come-first
served filing system, generally contending that it would be a better means of avoiding mutual exclusivity
than a window approa(:h.198 However, Ronnie Miller argues that a first-come first-served system would
give an unfair advantage to applicants with superior financial and technical resources.” Several
commenters suggest hybrid approaches combining elements of window and first come-first served
systems.”®

130. Decison. Based on our consideration of the record, we will adopt a window filing process
for LPFM applications. We previoudly stated that a window process “ provides the staff with a mechanism
to control effectively the filing and processing of broadcast applications.”””" We believe that such a
mechanism is important here because of the large number of LPFM applications that we expect to receive.
In addition, the first-come first-served approach envisioned in the Notice, which would determine filing
priority based on the exact time that applications are filed, is feasible only if electronic filing is required,

195
Id.

196 See, e.g., Comments of Michael Robert Birdsill at 5; Comments of Ronnie Miller at 18-19; Comments of
Andrew Morris a 15; Reply Comments of Kenneth W. Bowles at 19 (supporting short filing windows of only a
few days or less); Comments of Creative Educational Media Corp. at 11; Comments of Positive Alternative Radio
at 15; Comments of Community Media at 9; Comments of Oklahoma and Texas Departments of Transportation at
6; Comments of UCC, et al. at 35 (supporting windows of several months, open each year at the same time).

197 Joseph Belisle and Stephen Toner suggest that LPFM applicants be limited to one application per window
to reduce the likelihood of mutual exclusivity and to prevent speculative or abusive filings. Comments of Joseph
Belide at 1; Comments of Stephen Toner at 1. We need not consider this suggestion in light of the ligibility
reguirements we are adopting for LPFM applicants. In addition, for the reasons discussed below, we reject the
suggestions of several commenters that the first filing window be reserved for institutions that serve women and
minorities, or for applicants with a demonstrated commitment to their communities. See 1 137.

198 See, e.g., Comments of Joseph Belisle at 1; Comments of John Bowker at 18; Comments of Kirk Chestnut
at 1; Comments of David McOwen at 3-4;, Comments of Forrest Parsons at 2.

199 Comments of Ronnie V. Miller at 18-19.

20 See, e.g., Comments of Scott Drew at 2; Comments of Community Broadcasters at 18.

20 Auctions 1% R& O, 13 FCC Red at 15973 .
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which will not be the case, at least initially.” Moreover, we are concerned that such an approach, by

placing a premium on filing at the earliest possible moment, might unfairly disadvantage certain applicants
based solely on the quality of their Internet connections.”® Thefiling of hundreds or thousands of
applications at once also might place unbearable strains on the LPFM el ectronic filing system. A window
filing process avoids these pitfalls, as applicants will be ableto file at any time over a period of severa
days without losing filing rights.

131.  Oncethis Order becomes effective,”® the Mass Media Bureau, pursuant to delegated
authority, will 5promptly release a public notice announcing a national filing window for LP100
applications.”™ We anticipate that this window will open in May.”® The notice will be issued at least
thirty days in advance of the opening of the filing window. Full power broadcast applications filed on or
after the date of release of a public notice announcing the opening of an LPFM window will not preclude
the filing of conflicting LPFM applications filed during that window. However, where the conflict
ultimately is determined to relate to service inside the city grade contours of the full power station, the
LPFM application will be dismissed.”” The window itself will be open for aperiod of five business days.
We believe that five days, combined with thirty days specific advance notice and the additional time
between the release of this Order and the public notice announcing the window, should give interested
parties sufficient time to prepare and file their LPFM applications, while minimizing the number of
mutually exclusive LPFM applications. We emphasize that applications filed before or after the dates
specified in the public notice will not be accepted.

132.  Inaccordance with our window filing procedure for commercial broadcast applications,
after the LPFM window closes, the staff initially will screen applications for the purpose of identifying
those that are mutually exclusive and those that fail to protect existing broadcast stations in accordance
with the standards adopted herein. Applications that fail to properly protect these existing stations will be
dismissed without the applicant being afforded an opportunity to amend. Thiswill increase the speed and
efficiency with which LPFM applications can be processed by the staff. Technically acceptable non-

202 Without mandatory electronic filing, the staff would have no way of determining the filing priority of

applications that were electronically-filed and paper-filed on the same day.
208 Cf. Review of the Commission’s Regulations Governing Television Broadcasting, Order on
Reconsideration, MM Docket No. 91-221, FCC 99-343 (released November 10, 1999) (rejecting first come-first
served processing of applications filed pursuant to modified rules adopted in the local broadcast ownership
proceeding because, among other things, “a ‘first come, first served’ system could initiate a ‘race’ to Mellon Bank
to file applications, and result in filers camping out to be first in line at the filing counter.”).

204 This Order will become effective 60 days after publication in the Federal Register.

2 For the reasons discussed above, the first filing window will be open solely to applicants for 100-watt
LPFM stations. See 1 11-14. We anticipate opening a second filing window for 10-watt LPFM stations in the
future, after the close of the first window. Seeid.

208 Information about application procedures, and in particular the timing of the application window, will be
available on the Commission’s LPFM website: www.fcc.govimmb\prd\lpfm.

207 See discussion of the city-grade contour, at § 67.
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mutually exclusive applications will be further reviewed for acceptability and processed by the staff in
accordance with the Commission’s genera procedures. Groups of mutually exclusive applications will be
identified in a subsequent public notice, and will be subject to the selection procedures set forth bel ow.”®
After an application is tentatively selected from a mutually exclusive group, it will be reviewed for
acceptability, and a public notice will be released announcing the finding that the application has been
tentatively selected and is acceptable for fiIing.209 Petitions to deny the application will be due within 30
days of the release of the public notice of its acceptability for filing.”® Petitions and informal objections
will not be considered unless and until the application has been tentatively selected for processing and
found acceptable for filing.

133. Asdated above, we are devel oping software to assist interested parties in determining
whether specific frequencies may be available at specific locations for LPFM use. This software will not
be able to determine conclusively whether a particular frequency will be available for an applicant, as
frequency availability also will depend, among other things, on whether competing applications are filed
during the LPFM filing window. Nevertheless, we anticipate that the software will help interested parties
focus on potentially-available facilities, and will provide technical assistance for interested parties with
limited financial resources. We anticipate that this software will be ready for use by the time we announce
the first filing window for LPFM applications. The Mass Media Bureau will issue a public notice with
information regarding how to access the software and the technical assistance it can provide. Such
information also will be posted on the Commission’s Web site.

3. Selection Among Mutually Exclusive Applications

134.  Background. Inthe Notice, we requested comment as to whether the proposed L PFM
service should be restricted to NCE applicants or open to both commercial and NCE applicants.”™ We
tentatively concluded that, pursuant to statutory requirements, mutually exclusive applications for
commercial LPFM facilities would be subject to auction.”” We asked for comment on alternative methods
for resolving mutual exclusivity among NCE LPFM applicants. We specificaly referred commenters to
our proceeding reexamining full-service NCE comparative standards, where we sought comment on three
possible methods for selecting among mutually exclusive applicants. (1) comparative hearings; (2) a
lottery process weighted in favor of certain applicants based on statutory requirements and other factors;

208 See 7 136-152.

29 A tentative selectee whose application is found unacceptable for filing will be given a single opportunity to
submit a curative amendment, provided that the amendment is minor and the amended application has the same
number of points as originally claimed, or more than the points claimed by the next highest applicant. Tentative
selectees whose applications remain unacceptable for filing after this opportunity will be removed from their
mutually exclusive groups, and will not be provided with an additional opportunity to amend.

210 See 47 CF.R. § 73.3584.

2 Notice, 14 FCC Red at 2483, 2485,

a2 Id. at 2507-08, citing Balanced Budget Act of 1997, § 3002(a)(1), codified as 47 U.S.C. 8§ 309(j); see
Auctions 1* R& O, 13 FCC Rcd at 15924-25 (concluding that auctions are mandatory for all primary and secondary

commercia broadcast services).
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and (3) a system assigning points to applicants based on various selection criteria®

135. Comments. Most commenters that address the matter oppose the use of competitive
bidding, arguing that it would undermine the Commission’s stated goals in establishing the LPFM
service. ™ Few commenters support the use of comparative hearings to resolve mutually exclusive NCE
applications. There was support among commenters for the use of alottery process, although most of these
commenters argued the merits of |otteries over auctions, rather than over an alternative selection method.”

A number of commenters also favored the use of a point system. In addition, several commenters suggest
that we impose arbitration to resolve mutual exclusivity,”*® and one advocates the use of “conflict reduction
methods” such as allowing “liberal channel and coverage changes.””"’ Commenters also propose various
selection factors for use within a comparative selection process.

136. Decison. Based on our consideration of the record, we shall adopt a point system for
resolving mutua exclusivity among LPFM applicants. The point system will include three selection
criteriac (1) established community presence; (2) proposed operating hours; and (3) local program
origination. The system will employ voluntary time-sharing as atie-breaker, that is, tied applicants will
have an opportunity to aggregate points by submitting time-share proposal s*® Asalast resort, where atie
is not resolved through time-sharing or settlement, we shall award successive equa license terms totaling
eight years (the norma license term), without renewal expectancy for any of the licensees.

137. We conclude that the point system we are adopting is superior to alternative selection
methods. As discussed above, the LPFM service will be reserved for noncommercial, educationa service,
and we are g)recl uded by statute from using auctions to award station licenses on channels reserved for
NCE use.™ Accordi ngly, we need not discuss an auction-based selection mechanism. In our proceeding

23 See NCE Further Notice, 13 FCC Red at 21170-81.

2 See, e.g., Comments of Mid-America Broadcasting Company at 4, Comments of Morris Broadcasting
Company at 11-12; Comments of Mark Pfohl at 1; Comments of Positive Alternative Radio at 9; Comments of
Keith Reising at 1; Comments of Douglas E. Smith at 2; Comments of Voice of Vashon at 2; Comments of Robert
T. Wertime at 1; Comments of Zillah School District at 5. Likewise, many of the comments filed in response to
the two petitions for rule making requesting the creation of low power radio services opposed the use of auctions.
See Notice, 14 FCC Rcd at 2507.

o See, e.g., Comments of Mid-America Broadcasting Company at 4, Comments of Morris Broadcasting
Company at 10-11; Comments of Keith Reising at 1; Comments of Zillah School District at 5.

a6 See, e.g., Comments of Alliance for Community Media at 9; Comments of Robert T. Wertime at 1.

2 See Comments of CDC at 13.

28 Applicants also will be able to propose time-sharing as part of a settlement agreement among all mutually
exclusive applicants, at any time after the release of a public notice identifying their mutual exclusive group. See
147.

219 See Auctions 1% R&0, 13 FCC Red at 15928-31.
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reexamining full-service NCE comparative standards, we tentatively rejected comparative hearings because
they tend to be lengthy, cumbersome, and resource-intensive, without substantial offsetting benefits.”°
These disadvantages make comparative hearings particularly ill-suited for selecting LPFM applicants.

Like comparative hearings, mandatory arbitration and engineering solutions could impose significant delays
on the LPFM authorization process and impose additional expenses on applicants. Moreover, athough we
will encourege individual settlements as a means of resolving mutual exclusivity among L PFM

appl icants, " the Commission lacks the resources to administer a system that would require arbitration or
the imposition of engineering solutions in every instance of mutual exclusivity. Finaly, we conclude that a
lottery system is comparatively inferior to a point system as an LPFM selection method. The primary
benefits of alottery system are the speed and ease with which it may be applied.222 As discussed below,
however, apoint system offers like benefits. Moreover, there are unresolved legal and policy issues
surrounding the use of alottery system that pose arisk of delaying the introduction of LPFM service to the
public.223 A point system does not entail similar risks. A lottery processis aso inherently inferior to a
point system in its ability to further the Commission’s policy goals due its random nature. This
randomness may be mitigated, but not eliminated, by weighting in favor of certain types of applicants. For
these reasons, in the case of LPFM service, we rgject al of these approaches in favor of a point glsiem.224

138.  Point System. We believe that a point system is the best-suited selection methodology for
promoting the Commission’s policy goals for the LPFM service and speeding its introduction to the public.
The Commission has used a point system procedure with success in the Instructional Television Fixed
Service (ITFS).”® Like lotteries, point systems have the potential to be fast, inexpensive, and
administratively efficient. Unlike lotteries, however, point systems make possible the selection of
applicants based on objective criteria designed to best advance the public interest in the particular service at
issue. Findly, the fact that LPFM licenses are non-transferabl & eliminates a major potential
disadvantage of any system based on selection criteria; it prevents the integrity of the system from being

20 NCE Further Notice, 13 FCC Red at 21171.

2t We clarify that we permit LPFM applicants to propose settlements to resolve mutually exclusive
applications because the use of settlements serves the public interest in instances such as this where auctions are
not permissible. In light of the fact that we are not auctioning this service, we believe settlements provide an
appropriate method to resolve issues of unresolved mutual exclusivity and avoid the risk of protracted hearings.
See 1 150.

222 See NCE Further Notice, 13 FCC Red at 21171-72.
23 See Adarand Constructors v. Pena, 515 U.S. 200 (1995).
224

Our decision hereis not intended to prejudge the issues raised in our proceeding reexamining the
comparative standards for full-service NCE stations. See NCE Further Notice, 13 FCC Rcd at 21171-76.
2 See 47 C.F.R. §74.913. The ITFSisanonbroadcast, point-to-point service intended primarily to provide
formal educational programming offered for credit to enrolled students of accredited schools. Pursuant to the
provisions of the Balanced Budget Act of 1997, the Commission has determined that pending and future mutually
exclusive ITFS applications shall be resolved by competitive bidding, unless Congress enacts legislation exempting
ITFS from competitive bidding. See Auctions 1% R&O, 13 FCC Red at 16003-04.

226 See 7 163.
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undermined by the rapid assignment or transfer of station licenses by an entity that was awarded the license
over other applicants on some merit basis that is not necessarily found in the buyer.227

139.  Point System Operation—Selection Criteria. Our point system will include three selection
criteriafor mutually exclusive applicants: (1) established community presence; (2) proposed operating
hours; and (3) local program origination. These criteria are directly related to the advancement of the
public interest that the Commission has found warrants the introduction of this new service. To protect the
integrity of the selection process and ensure that its full benefits may be redized, we have chosen clear-cut
selection factors that are objective in nature and do not require burdensome documentation.

140.  Established Community Presence. For the reasons set forth above, first, applicants that
have an established community presence of at |least two years' duration will be awarded one point. An
applicant will be deemed to have an established community presence where, for a period of at least two
years prior to application, the applicant is able to certify that it has been physically headquartered, has had
acampus, or has had 75 percent of its board members residing within 10 miles of the reference coordinates
of the proposed transmitting antenna. This criterion will favor organizations that have been operating in
the communities where they propose to construct an LPFM station and thus have "track records’ of
community service and established constituencies within their communities. We believe that such
applicants, because of their longstanding organizational ties to their communities, are likely to be more
attuned to, and have organizational experience addressing, the needs and interests of their communities. In
this regard, a number of commenters suggest preferences based on prior community service and/or
community support.228 These suggested factors could be subjective in nature, however, and could be
burdensome to demonstrate and verify. In addition, we believe that preferring organizations that have been
in existence and physically present in the community for two years will help prevent maneuvering of the
point system by those who might otherwise establish multiple organizations to file LPFM applications.

141. Aswe stated above in our discussion of the community-based dligibility requirement, we
do not believe this preference for established local entities contravenes the court’ s concernsin Bechtel. In
adopting such a comparative factor, we further note that the Bechtel court was concerned that quantitative
integration factors worked to the virtual exclusion of other factors the court deemed potentially relevant in
determining the relative quality of service that would be provided by an applicant. For LPFM, we are
including other selection factors and giving them equivaent weight in the selection process. Moreover,
while the two-year presence factor has a quantitative aspect, it is objectively verifiable and does not depend
on promises of future performance, as the integration preference did.

142.  Applicants claiming points for established community presence will be required to certify
in their applications that they meet the above-stated conditions. The application form will identify
appropriate documentation that must be made available for the point claimed. Applicants will be required

2 See NCE Further Notice, 13 FCC Red at 21181-83.

28 See, e.g., Comments of Kirk Chestnut at 1 (require competing applicants to demonstrate community
interest in their applications with letters of endorsement from community leaders and citizens); Comments of
Morris Broadcasting Company at 7 (preference for applicants with record of prior service to minority communities
or prior employment of minorities).
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to submit this information at the time of filing and it will be available in our public reference room. As
with other broadcast applications, the Commission will rely on certifications but will use random audits to
verify the accuracy of the certifications.® This information also will enable applicantsto verify that
competing applicants qualify for the points they claim.

143.  Proposed Operating Hours. Second, applicants that pledge to operate at least 12 hours
per day will be assigned one point. As set forth below, the minimum operating hours for LPFM stations
will be five hours per day.230 This criterion does not impose any additional requirement, but awards points
to applicants that pledge longer hours of operation. Applicants that propose more intensive use of the
broadcast frequencies they seek will advance the Commission’s general policy objective of ensuring
efficient spectrum use and providing more programming to serve their communities.

144.  Local Program Origination. Finally, applicants that pledge to originate locally at least
eight hours of programming per day will be assigned one point. For purposes of this criterion, local
origination will be defined as the production of programming within 10 miles of the reference coordinates
of the proposed transmitting antenna®™" This criterion derives from the service requirements for full-
service broadcast stations, which are required to maintain the capacity to originate programming from their
main studios.™ LPFM licensees will not be subject to main studio requirements, and will have discretion
to determine the origination point of their programmi ng.233 As a comparative selection factor, loca
program origination can advance the Commission’s policy goa of addressing unmet needs for community-
oriented radio broadcasti ng.234 In this regard, we believe that an applicant’ s intent to provide locally-
originated programming is a reasonable gauge of whether the LPFM station will function as an outlet for
community self-expression.

145.  With regard to both the second and the third selection criteria, applicants will be required
to certify in their applications that they will meet the qualifying conditions for the points claimed. We will
reguire successful applicants to adhere to their operating hours and local program origination pl edges235

29 See Sreamlining R& O, 13 FCC Red at 23084-87.

=0 See 1 182.

At See generally Arizona Communications Corp., 25 FCC 2d 837 (1970), recon. denied, 27 FCC 2d 283
(1971).

22 See Amendment of Section 73.1125 and 73.1130 of the Commission’s Rules, the Main Studio and

Program Origination Rules for Radio and Television Broadcast Stations, Memorandum Opinion and Order in MM
Docket No. 86-406, 3 FCC Rcd 5024, 5026 (1988).

233 See 7 186.

= See Notice, 14 FCC Rcd at 2471; see also Comments of Alliance for Community Media at 7 (advocating
points to applicants providing most local programming); Comments of UCC, et al. at 35 (advocating point system
using local program origination criteria).

= As noted above, a primary concern of the court in Bechtel was that there was no obligation for successful
applicants to adhere to their integration proposals. See  34.
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Asthese criteria are prospective in nature, they will not be subject to verification at the application stage.
The Commission will use random audits to verify the accuracy of the certifications, and will consider
written complaints regarding actual performance. Consistent with our current practice, the staff may issue
letters of inquiry requiring submission of documentation in connection with such audits. Where analysis of
the requested information indicates that licensees have not fulfilled their pledges, apg)ropriate action will be
taken, including the possibility of monetary forfeitures and revocation proceedi ngs2 o

146.  Inchoosing selection criteria, we have carefully considered the comments we received
advocating various selection factors, as well as the point system elements under consideration in our
proceeding reexamining full-service NCE comparative standards.”®’ We believe that the factors we have
chosen best balance our interest in furthering the specific localized objectives of the LPFM service and
avoiding cumbersome, subjective and manipulable criteria. We note that a number of commenters
advocate preferences for entities controlled by mi norities.”® We shall defer consideration of this matter.
The Commission is conducting fact-finding studies as to whether such preferences may be justified
consistent with the Supreme Court’' s decision in Adarand Constructors v. Pena.”*® Depending on the
outcome of these studies, we will consider in the future whether to adopt minority contral as a point system
factor.

147. 1% Tiebreaker -- Voluntary Time-Sharing. In the event that the point system resultsin a
tie among two or more mutually exclusive applicants, applicants will have the opportunity, within 30 days
of the release of a public notice announcing the tie, to submit amendments to their applications
incorporating voluntary time-share proposals. Each time-share proponent must propose to operate at |east
10 hours per week. Time-share proposals may function as tie-breakers in two different ways. First, al of
the tied applicants in amutually exclusive group may propose a time-share proposal, in which case the
staff will review and process dl of the tied applications. Second, some of the tied applicants in a mutually
exclusive group may submit a time-share proposal, in which case the time-sharers’ points will be
aggregated. Time-sharers may aggregate points under each of the three selection criteria®® The purpose
of alowing point aggregation isto encourage time-share arrangements as a means of resolving mutual
exclusivity among tied LPFM applicants. In addition, we believe that time-sharing arrangements will serve
the public interest by increasing participation by a variety of local community organizationsin the
operation of LPFM stations.

=% See generally Streamlining R& O, 13 FCC Red at 23084-87.

=1 See NCE Further Notice, 13 FCC Red at 21177-80.

=8 See, e.g., Comments of Mid-America Broadcasting Company at 9; Comments of Southeast Association of
Microbroadcasters at 1; see also Comments of Morris Broadcasting Company at 10-11 (preference for applicants
with record of prior service to minority communities or prior employment of minorities).

= 515 U.S. 200 (1995).

0 For example, two time-sharers that claimed points individually for established community presence and
proposed operating hours and local program origination may claim a combined two points for each of these
criteria, for atotal of six points. They need not aggregate hours of operation or locally-originated programming to
aggregate their points for these criteria.
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148.  Our decision to incorporate voluntary time-sharing into the point system as atie-breaker is
based on our judgment that voluntary time-share arrangements have the potentia to advance the
Commission’s goals for the new service. We noted in our proceeding reexamining full-service NCE
comparative standards that “[a] number of commenters didike mandatory share-time arrangements, finding
them confusing to audiences, and potentially inefficient for licensees.”*** On avoluntary basis, however,
time-sharing has significant potential advantages for LPFM applicants. From a practical standpoint, the
localized nature of the LPFM serviceis likely to enhance applicants’ ability to time-share. In many cases,
the small scale of LPFM operations also may make time-sharing more efficient for LPFM |icensees.
Furthermore, by increasing the number of new broadcast voices, time-sharing can advance our interest in
promoting additional diversity in radio voices and program services through the LPFM service.**

149. Final Tiebreaker -- Successive License Terms. Asalast resort, in cases where atieis not
resolved through settlement or time-sharing, the staff will review tied applications for acceptability.
Applicants whose applications are grantable will be eligible for equal, successive license terms of no less
than one year each, spanning atotal of eight years. Successive license terms will not be granted for groups
of more than eight tied, grantable applications. In the event of such a situation, the staff will dismissall but
the applications of the eight entities with the longest established community presences, as demonstrated by
the documentation submitted with their applications. If this does not limit the group of applicationsto
eight, the entire group will be deemed ungrantable and will be dismissed if, after afinal opportunity to
submit settlement proposals within 30 days of the release of a public notice, the situation is not resolved.
Where successive license terms are granted, there will be no renewal expectancy for any of the licensees”

If none of the tied, grantable applications proposes same-site facilities, then all will be granted at the same
time. The sequence of the applicants’ license terms will be determined by the sequence in which they file
their applications for licenses to cover their construction permits, based on the day of fiIing.244 However, if
any of the tied, grantable construction permit applications propose same-site facilities, the applicants
proposing such facilities will be required, within an additional 30 days, to submit a settlement agreement
proposing the sequence of the license terms for such applicants. If they fail to do so, they will be removed
from the mutually exclusive group and the remaining applications will be granted.

150.  Settlements. Applicants may propose afull settlement at any time during the selection
process after the release of the public notice announcing the mutually exclusive group. Such settlements
must be universal -- that is, they must involve all of the mutually exclusive applicants within a group -- and
must comply with the Commission’s general rules for settlements, including the requirement that the
settling parties certify that they have not received consideration for the dismissal of their applicationsin

241 NCE Further Notice, 13 FCC Red at 21180.

242 Notice, 14 FCC Red at 2471.

o If for some reason a successive term licensee becomes unable to operate the station during its portion of
the license term, that licensee’ s time will be divided equally among the remaining licensees for that station.

2 For example, assume an unresolved tie among four grantable applications. If permittees A, B, Cand D
file their license applications in that order, then their two-year license terms will be in that sequence, with the eight
years commencing on the date that A’slicense application is granted.

59



Federal Communications Commission FCC 00-19

excess of their legitimate and prudent expenseﬁ245 Settlements may incorporate voluntary time-share
proposals.

151. Delegated Authority. Aswe explained in our proceeding reexamining full-service NCE
comparative standards, the Commission currently may delegate authority for applying point systems only
to administrative law judges or to individual Commissioners.*® This statutory restriction is based on the
fact that point systems technically are considered a type of smplified hearing. We believe that the staff
would be able to administer the LPFM point system in a more streamlined manner than administrative law
judges or individual Commissioners. Therefore, we will seek authority from Congress, through specific
legislation, to delegate responsibility to the staff for applying the point system.*” Until we receive such
authority, the staff will refer point system proceedings to the Commission for disposition.

152.  Minor Modification of Authorized LPFM Sations. We will adopt one exception to the
window filing process to permit the filing at any time of certain “minor change” applications. For LP100
stations, aminor change may involve atransmitter site relocation of less than two kilometers. For LP10
stations, a minor change may involve atransmitter site relocation of less than one kilometer. Minor change
applications may also propose a change to an adjacent or IF frequency or, upon atechnical showing of
reduced predicted interference, to any other frequency. Similarly, we will consider as minor any changein
frequency necessary to resolve actual interference. All other changes will be classified as“major” and
subject to our window filing procedures. Minor change applications also must satisfy the technica and
legal requirements applicable to LPFM stations generally.

4., License Terms and Renewals

153.  Background. Inthe Notice, we asked how often and how closaly we should actively
monitor, within the parameters of our statutory responsibility, the performance of LP100 stationsin
connection with the license renewal process. We asked whether a pro forma process would satisfy any
statutory requirement, in the absence of specific public complaint. We also asked for comment on whether
stations other than LP1000 stations should be authorized for finite, nonrenewable periods, such as five or
eight years, to create additional opportunities for new entrants in the LPFM service. We explained that
making broadcast outlets available to more speakers is afundamental premise of this rulemaking effort,
and that we did not expect that such alimitation would discourage the very modest investment required to
build such a station. We sought comment on whether the disruption of service to the public that non-
renewability would involve outweighed the potential benefits of making this service available to more
speakers on a consecutive basis.

154. Comments. Commenters propose a variety of LPFM license terms and the majority argue

25 See 47 CF.R. § 73.3525.

26 See NCE Further Notice, 13 FCC Red at 21176, n. 22. 47 U.S.C. §155(c)(1).

il The Commission previously secured similar legislation allowing it to delegate authority to the staff to

conduct I TFS point system proceedings. Seeid.
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that LPFM licenses should be renewable. Commenters suggest license terms of one,** two,” four,”

five,®" and seven years®™ REC Networks advocates a five-year renewable license term. According to
REC Networks, granting a short license term would place the burden on LPFM licensees to demonstrate
their continuing interest in providing local service™ Other commenters contend that LPFM stations
should have the same eight year license periods granted to full power stations.”

155.  Most commenters argue that all LPFM licenses should be renewable™ Jeffrey Richman
believes that licenses should be renewable because (1) applicants might be deterred if they do not have the
expectation of renewal; (2) off-air periods between transfers would be confusing to the public; and (3)
nonrenewable licenses would be incons stent with the “renewal expectancy” Congress intended in sections
307(c) and 309(k)(1) of the Act.*® Douglas E. Smith and Warren Michelsen believe that even with
renewable licenses, there would be turnover in ownership because, e.g., the leadership of community
groups will rotate and individual owners move frequently.” REC Networks believes that through proper
frequency coordination and time-sharing arrangements, many in crowded urban areas would have their turn

at the microphone without having to wait severa yearsfor alicense to expi re.®® Commenters also contend
259

that LPFM licensees should have the same renewal expectancy as existing broadcasters.™ On the other

8 Comments of Robert W. Federal at 5; Comments of Scott D. Fowler at 4, Comments of John D. Bowker at
16.

9 Comments of Craig F. Amundsen at 1.

250

Comments of Jeffery A. Copeland at 2; Comments of Aaron Read at 14.

=t Comments of Jennifer Anne Barrios at 1; Comments of Robert Kevess, MD at 1; Comments of REC

Networks at 16.

%2 Comments of Amherst at 12-13; Comments of NLG at 35; Comments of Jonathan Tesser at 2.

23 Comments of REC Networks at 16.
>4 Comments of Michael Robert Birdsill at 4, Comments of Sunbury Broadcasting Corp. at 2.
255

Comments of Crawford Broadcasting Co. at 7; Comments of Craig F. Amundsen at 1; Comments of John
R. Benjamin and Charles Coplien at 3; Comments of Spencer Graddy Clark at 3; Comments of William T.
Croghan, Jr. at 10; Comments of Judith Fielder and Nickolaus E. Leggett at 5; Comments of John D. Bowker at
16; Comments of Gary L. Nixon at 2; Comments of Scott D. Fowler at 44; Comments of Warren Michelsen &t 6;
Comments of Andrew Morris at 13; Comments of Jeffrey S. Richman at 3; Comments of REC Networks at 6;
Comments of Douglas E. Smith at 4.

26 Comments of Jeffrey S. Richman at 3-4.

»7 Comments of Douglas E. Smith at 4, Comments of Warren Michelsen at 6.

28 Comments of REC Networks at 16.

29 See Comments of NLG at 35; Comments of John D. Bowker at 16; Comments of Scott D. Fowler at 44.
NLG suggests that arenewal preference be given initialy to LPFM licensees, but that preference could be lessened
after a 10-year period and possibly eliminated after a twenty-year period. NLG further believes that a renewal
(continued....)
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hand, Jennifer Anne Barrios and Robert Kevess believe LPFM licenses should not be renewabl e

156. Decison. We will provide LP100 and L P10 licensees with the same license terms and
renewal expectancy as full-power FM radio stations. Accordingly, licenses will be renewed for aterm not
to exceed eight years from the date of expiration of the preceding license™® and LPFM licenses will be
renewed, without consideration of competing applicants, if they have met the renewal standard of Section
309(k)(2) of the Act. Upon considering the comments filed in this proceeding, we find that granting
renewable licenses is consistent with the goals we are seeking to advance with this service. Moreover, we
believe that nonrenewable licenses would discourage licensees from developing facilities and audiences to
the fullest extent possible. We therefore will grant, with one exception described in paragraph 159 below,
renewable licenses for LPFM stations.

157.  Section 73.1020(a) divides the country into 18 different regions containing one or more
states for purposes of establishing synchronized schedules for radio and television licenses™ Radio
station licenses expired under this rule in intervals between October 1, 1995, and August 1, 1998, and
those licenses, renewed for eight years, will expire again between September 30, 2003, and July 31,
2006.** We consi stently grant initial termsfor al new broadcast authorizations to fit into this

synchronized schedule, although it means initial terms are usually for a period of less than eight years.

158.  We adopt these synchronized schedules for LPFM licenses because maintaining the
predictability, administrative efficiencies, public awareness, and fairness inherent in the existing
synchronized schedule of license cycles serves the public interest. Accordingly, aninitid LPFM license
granted within any renewal period set forth in Section 73.1020 of our rules will be assigned the expiration
date assigned to those full-power FM stations licensed in the same region during the same licensing
cyd e’ Because of the cyclical nature of this process, granting initial full eight-year license termsin the

preference should be given to an LPFM station that has joined alocal self-regulatory organization. Comments of
NLG at 35.

260 Comments of Jennifer Anne Barrios at 1; Comments of Robert Kevess, MD at 1.

2oL 47 C.F.R. § 73.1020(a). We may, however, issue either an initial or renewed license for alesser term if
we find doing so isin the public interest, convenience, and necessity. 1d.; see 47 U.S.C. 8307(c).

22 Implementation of Section 203 of the Telecommunications Act of 1996 (Broadcast License Terms),
Sections 73.1020 and 74.15, MM Docket No. 96-90, Report and Order, 13 FCC Rcd 1720, 1727, 118 (1997).
23 Licenses renewed for eight yearsin Maryland, the District of Columbia, Virginia, and West Virginia will
expire on September 30, 2003. 47 C.F.R. §73.1020(a)(1). Licensesrenewed for eight yearsin Delaware and
Pennsylvania will expire on July 31, 2006. 1d. §73.1020(a)(18).

24 Thus, for example, initial applications for licenses in Maryland filed within the current license cycle will
expire on September 30, 2003, and initial applications for licenses in Pennsylvania filed within the current license
cycle will expire on July 31, 2006. While we anticipate that many applicants will be licensed in Maryland with
expiration dates of September 30, 2003, any applicant licensed in Maryland after September 30, 2003, will be
assigned an expiration date no later than September 30, 2011. Likewise, any applicant licensed in Pennsylvania
after July 31, 2006, will be assigned an expiration date no later than July 31, 2014.
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middle of alicensing cycle could undermine the synchronization of the whole process. Like full-power
licenses, LPFM licenses may then be renewed for aterm not to exceed eight years from the expiration date
of the preceding license. This approach will reduce the regulatory burden on LPFM broadcasters by
affording them the same maximum license terms now granted other broadcasters, and will correspondingly
reduce the associated burdens on the Commission. We see no compelling reason to vary from the term set
by Congress for full-power stations. We further note that, while we will authorize eight-year license terms,
the public may scrutinize station performance and file complaints with the Commission at any time during
the term of an LPFM license.

159.  The one exception to this rule pertains to situations where we grant successive license
terms under the final tiebreaker procedures. These tiebreaker licenses will not be based on the
synchronized licensing cycle of Section 7310207 If applicants were granted last resort tiebreaker
licenses conformed to the synchronized schedule, each licensee, depending on where in the renewa cycle we
were, might receive authorizations to operate for avery short period of time, e.g., afew months, with no
opportunity to renew their license.

160. Wewill also extend the renewal expectancy provisions of Section 309(k)(1) of the Act to
LPFM licensees”® Providi ng incumbents with the likelihood of renewal encourages licensees to make
investments to ensure quality service.”’ Upon receiving an application for renewal of an LPFM license, we
will determine whether the licensee has served the public interest, convenience, and necessity; whether there
have been any serious violations of the Act or Commission rules; and whether there have been any serious
violations that, taken together, would constitute a pattern of abuse. Only if incumbent LPFM licensees fail
to meet these requirements will other applicants be eligible to apply for the same license. As noted, an
exception iswhere the license is held for successive terms as aresult of the final tiebreaker procedure.
Such licenses will be nonrenewable.

5. Transferability

161. Background. Inthe Notice, we noted that some commenters urged usto restrict the sale of
LPFM dtations to deter the filing of speculative applications and trafficking in construction permits268 We
stated our belief that, in light of the limits we proposed on ownership of LPFM stations, we did not believe

%5 See 7 149.

26 See 47 U.S.C. § 309(K)(1).
27 See Formulation of Policies and Rules Relating to Broadcast Renewal Applicants, Competing Applicants,
and Other Participants to Comparative Renewal Process and to the Prevention of Abuses of the Renewal Process,
Third Further Notice of Inquiry and Notice of Proposed Rule Making, 4 FCC Rcd 6363, 6364, 19 (1989) (quoting
Central Florida Enterprises, Inc. v. FCC, 683 F.2d 503, 507 (D.C. Cir. 1982), see also Greater Boston Television
Corp. v. FCC, 444 F.2d 841, 858 (D.C. Cir. 1970) (stating that renewal expectancies are provided “to promote
security of tenure and to induce efforts and investments, furthering the public interest, that may not be devoted by a
licensee without reasonable security”).

28 Notice, 14 FCC Red at 1 86; CRC Petition for Rule Making at 5.
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that it was necessary to restrict the sale of any class of LPFM station. We invited commenters to address
this issue, including whether restrictions on sales would be advisable if the Commission adopts ownership
rules other than those proposed in the Notice.

162. Comments. While comments on the transferability of LPFM stations were mixed, the
majority of commenters that addressed this issue supported either prohibiting transfers altogether or
severely restricting them.”® UCC, et al., and Civil Rights Organizations proposed the adoption of rules
prohibiting the sale of an LPFM station held for less than five years™® Civil Rights Organizations argued
that such arestriction would discourage speculators, who could operate even in a noncommercial
environment, without deterring committed local broadcasters.””* ACLU of Mass. et al. argues that
permitting transfer of licenses and construction permits will permit the creation of a secondary market
where LPFM licenses can be obtained without regard to licensing priorities that favor diversity and
localism. Instead, it proposes that if an LPFM licensee decides that it can no longer own and operate its
station, the license should be returned to the FCC where it can be reissued in accordance with the criteria
adopted by the Commission.””” A few commenters were in favor of permitting transferability of LPFM
stations, arguing generally that owners who have invested in such stations should be able to realize the fair
market value of such stations.””

163. Decison. After careful review of the comments, we have decided to prohibit the transfer
of construction permits and licenses for LPFM stations. Contrary to our initial view stated in the Notice,
we are persuaded that a prohibition on transfers will best promote the Commission's interest in ensuring
that spectrum is used for low power operations as soon as possible, without the delay associated with
license speculation. We are also persuaded that the goals of this new service, to foster opportunities for
new radio broadcast ownership and to promote additional diversity in radio voices and program services,
will best be met if unused permits and licenses are returned to the Commission. Given the modest facilities
and noncommercial nature of LPFM stations, we do not believe non-transferability will discourage LPFM
licensees from serving their listeners.

29 See, e.g., Comments of ACLU of Mass. et al. at 5-6; Comments of KVOI at 1; Comments of City of

Berkeley, CA at 1; Comments of Jennifer Anne Barrios at 2; Comments of Eric Brown at 1; Comments of Mari J.
Caro a 1; Comments of Robert Kevess MD at 1; Comments of Miles Ohlrich at 1. John Bowker would permit
sale of alicense only for an amount equivalent to the depreciated value of the existing plant. Comments of John
Bowker at 16. Quinnipiac College would permit the sale of stations only to entities that do not own other
commercial stations. Comments of Quinnipiac College at 2.

a0 Comments of Civil Rights Organizations at 26; Comments of UCC, et a. at 16. UCC, et al. would permit
waiver of the anti-trafficking rule for good cause.

2 Comments of UCC, et al. at 16.

22 Comments of ACLU of Mass. €t dl. at 5-6.

3 See, e.g., Comments of Scott D. Fowler at 45.
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G. Programming and Service Rules

1 Public Interest Requirements

164. Background. In the Notice, we proposed to require LP1000 licensees to adhere to the same
Part 73 requirements regarding public interest programming as apply to full-power FM licensees. We
noted that this meant that each LP1000 licensee would be required to air programming serving the needs
and interests of its community, using its discretion as to how to meet that obligation. We aso listed severa
other rules, such as those regarding the broadcasting of taped, filmed, or recorded material, sponsorship
identification, persona attacks, and periodic call sign announcements and sought comment on whether they
should apply to LPFM stations. We stated a disinclination, however, to impose public interest
programming requirements on LP100 and L P10 licensees, given the size of operations we envisioned and
the simplicity we were striving to achieve in this service. We expected that the very nature of LP100 and
L P10 would ensure that they served the needs and interests of their communities.

165. Comments. We received few comments on public interest requirements. Some
commenters contend that we must apply all of the same basic public interest requirements to L PFM
licensees that are applied to full-power broadcasters.”* The Low Power Radio Codlition believes that
LPFM licensees must be held to high standards similar to those established for full-power broadcasters.””
UCC, et al., argues that the Commission must require all LPFM broadcasters to comply with the
requirements of the public interest standard, as well as the sponsorship identification duties required by
section 317 of the Act.””® NAB arguesthat all FM broadcast stations should be required to follow the same
rules and contends that there is no basis on which to distinguish between different classes of stations.””’ On
the other hand, NLG contends that public interest rules outlined in the Notice should not be applied to
LPFM stations with a 100 watt maximum.””® Similarly, other commenters oppose any requirements for
LP100 and LP10 stations, arguing that it would place an unreasonable burden on those stations.””

166. Decison. Every broadcast licensee isrequired to operate its station in the public
interest.®™ Given the nature of the LPFM service, however, we conclude that certain obligations imposed
on full-power radio licensees would be unnecessary if applied to LPFM licensees. We expect that the local
nature of this service, coupled with the eligibility and selection criteria we are adopting, will ensure that
LPFM licensees will meet the needs and interests of their communities. Thus, for example, consistent with

2 See Comments of John D. Bowker at 15; Comments of William T. Croghan, Jr. at 9.

s Comments of Low Power Radio Coadlition at 6.

276 Comments of UCC, et al. at 19-21.

2 Comments of NAB at 75-76.

28 Comments of NLG at 36.

e Comments of Andrew Morris at 10; Comments of Trident Media at 2; Comments of Gary L. Nixon at 1.

0 See 47 U.S.C. § 309(a).

65



Federal Communications Commission FCC 00-19

our rulesfor low power television, we will not adopt arule requiring LPFM licenseesto provide
programming responsive to community issues or to maintain a list of issues addressed or specific programs
aired.”

167.  Wewill, however, apply certain specific rules applicable to all broadcasters to LPFM
licensees. First, LPFM operators must, of course, comply with those rules required by statute. Thus, for
example, like all broadcasters, LPFM licensees will be expressly prohibited from airing programmi n% that
is obscene, and restricted from airing programming that is “indecent” during certain times of the day. %
They must also comply with our sponsorship identification and political programming rul es”® In addition,
we will require LPFM licensees to comply with our rules regarding taped, filmed, or recorded materia 2
personal attacks,”® and periodic call sign announcements.”® Violation of any of these rules by an LPFM
licensee would be as detrimental to its audience as violation by a full-power broadcaster, and widespread
disregard for these rules could outweigh the benefits to the public this service isintended to bring.

2. Locally Originated Programming

168.  Background. In the Notice, we sought comment on whether to impose a minimum local
origination programming requirement on any of the three proposed classes of LPFM service. We opined
that listeners benefit from local programming, because it often reflects needs, interests, circumstances, or
perspectives that may be unique to that community. We also noted that many of LPFM’sinitial supporters
argued that the Commission’s rules should actively promote locally oriented programming by, for instance,
limiting the amount of network programming a station could air. We expressed an expectation, however,
that a significant amount of programming for LPFM stations would be locally produced as a matter of
course. We also asserted that programming does not have to be locally produced to have interest or value
to the listenersin a particular locale. Accordingly, we stated that we were inclined to give LP100 and
L P10 licensees the same discretion as full-power licensees to determine what mix of local and non-local
programming would best serve the community. To promote new broadcast voices, however, we proposed
that an LPFM station not be permitted to operate as a trand ator, retransmitting the programming of afull-
power station.

169. Comments. Many commenters favor the adoption of alocally originated programming
obligation.287 According to UCC, et d., for example, alocally originated programming requirement would

81 See Report and Order, BC Docket No. 78-253, 51 RR 2d 476 (1982) (Low Power Television R&O).

%2 18 U.S.C. § 1464; 47 C.F.R. § 73.3999 (prohibits broadcasting of indecent material from 6:00 am. until

10:00 p.m., hours when children are likely to be in the audience).

8 47 U.S.C. §317; 47 C.F.R. § 73.1212. See 1 75 for adiscussion of political programming rules.
4 47 C.F.R. §73.1208.

5 47 C.F.R. § 73.1920.

286

47 C.F.R. § 73.1201.

7 Comments of UCC, et ., at 3-4;, Comments of William T. Croghan, Jr. at 8 (advocating 50% locally

(continued....)
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attract applicants that intend to provide alocally oriented service, is a basic element of the Commission’s
implementation of the public interest standard, and would resemble the duty TV stations have to provide
educational and informational programming for children.®® A number of commenters oppose any specific
obligations on LPFM licensees regarding locally originated programming. %9 Amherst argues, for example,
that the best way to prevent LPFM stations from becoming “ corporate satellites’ is through limits on
LPFM license digi biIity.290 If any locally originated programming requirements are applied, however,
Amherst asserts that those requirements should be modest in scope and narrowly targeted to prevent
stations from becoming mere “fronts” for the airing of material produced by larger entities.”"

170. Commenters generally agree that LFPM stations should not be used as trandators for
retransmitting full-power station programming.”** The Civil Rights Organizations and Gary L. Nixon
argue that an LPFM operator should not be permitted to operate as a trandator or booster, except where an

originated programming); Comments of Gregory Caliri at 2 (advocating two-thirds locally originated
programming); Comments of NLG at 25-26; Comments of Joseph Crump at 1; Comments of Jason D. Patent at 1
(advocating 75% locally originated programming); see Comments of Bott Broadcasting Co. at 35; Comments of
Robert Kevess, MD at 1; Comments of Ronnie V. Miller at 9; Comments of Libraries for the Future at 1
(advocating 80% locally originated programming); Comments of Gene Kirby at 1 (advocating 100% locally
originated programming).

8 Comments of UCC, et al. at 10-11. NLG considers the Commission’s proposal not to impose a local
programming requirement a major mistake that could undermine the entire LPFM service. Comments of NLG at
25-26; see Comments of Aaron Read at 10 (arguing that without strict restrictions to ensure local programming,
national programmers will obtain LPFM licenses to rebroadcast nationally sourced programming, eliminating any
new or local voices). REC Networks suggests that LPFM stations be required to provide at least eight hours of
local programming each weekday, but contends that there should be no restrictions between 10:00 p.m. and 7:00
a.m. on weekdays or any time on weekends. Comments of REC Networks at 14-15.

9 See, e.g., Comments of the Alliance for Community Mediaat 7 (believeslocal programming should not
be mandatory, but suggests that the Commission give “priority points’ to applicants based on the amount of public
interest programming proposed); Comments of Warren Michelsen at 3 (supports the Commission’s proposal to
give low-power and L P10 licensees the same discretion as full-power licensees to determine what mix of local and
non-local programming will best serve the community); Reply Comments of Kenneth W. Bowles at 16 (argues that
local programming should not be required because LPFM islocally oriented by its nature).

20 Comments of Amherst at 57-58.

2t Comments of Amherst at 58-59. For example, Amherst suggests that use of al central source feeds,
combined, could be “capped” at 49 percent of programming, or use of any single central source feed could be
“capped” at 25 percent of programming. Id. Amherst also argues that local content requirements should not apply
to any materials that L PFM stations develop and donate or syndicate to each other or larger institutions.

According to Amherst, syndication of original material could become a major source of influence or income for
LPFM stations, and away to get innovative, but potentially popular, materia to the mainstream. Id. at 59. See
also Comments of the Salida Colorado Radio Club at 3 (opposing regulating locally originated programming,
suggesting instead that LPFM stations show a reasonable effort to have at least half of their programming of local
origination and that compliance should be reviewed through enforcement actions).

%2 Comments of North Cascade Broadcasting at 7; Comments of Gary L. Nixon at 2; Comments of Trident
Media at 2; Comments of the Alliance for Community Media at 3; Comments of John D. Bowker at 14.
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LPFM station might retransmit another station’s programming for the purpose of student training.”
Nixon also notes that LPFM stations should be prohibited from using any satellite programming.294 UCC,
et al. states that the Commission should not allow low power stationsto replicate another station’s
E;zgr%rg]mi ng because it would turn the purpose of low power radio, to provide local programming, on its

171. Decison. We continue to believe that LPFM licensees’ provision of a significant amount
of locally originated programming will enhance the success of this service. Thisiswhy we are encouraging
the provision of localy originated programming by means of alicensing preference.296 However, we dso
believe that in certain cases, programming need not be locally originated to be responsive to local needs.
Therefore, we do not believe it is necessary to impose specific requirements for locally originated
programming on LPFM licensees. We believe that the nature of the service, combined with the eligibility
criteria and preferences we are adopting, will ensure that LPFM licensees provide localy originated
programming or programming that is otherwise responsive to local needs.

172. Wedo, however, agree with commenters that LPFM stations should not be used for
retransmitting, either terrestrially or via satellite, the programming of full-power stations. Thiswould
significantly undercut a fundamental basis for the establishment of this service. This prohibition against
LPFM stations operating as trandators also promotes locally originated programming by eliminating a
significant avenue for obtaining non-locally originated programming.

3. Political Programming Rules

173.  Background. Inthe Notice, we sought comment on the applicability of political
programming rules to each class of low power radio service that we might adopt. We explained that
sections 312(a)(7) and 315 of the Communications Act, as amended, underlie some of these rules, and each
isexplicitly applicable to “broadcast stations.” Thus, we lack the discretion not to apply these provisions
to any class of LPFM station, regardless of size. We specifically sought comment on how each of these
political broadcasting rules should be applied to low-power stations, taking into consideration our statutory
mandate.

174. Comments. The few comments that we received on this issue support our tentative
conclusion to adopt political programming rules for LPFM stations. UCC, et a. asserts that application of
Title 111 duties to low-power broadcasters is non-discretionary, contending that the Commission must
require al low-power broadcasters to comply with specified duties required by Sections 312 and 315 of the

28 Comments of Civil Rights Organizations at 26; Comments of Gary L. Nixon at 10.

24 Comments of Gary L. Nixon at 10.

2 Comments of UCC, et d. at 4, n.1.

2% See 1144 (mutually exclusive applicants that pledge to provide at least eight hours of locally originated

programming will receive one point).
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Communications Act, as anended.””” REC Networks and John D. Bowker agree that political
programming rules should be applied to LPFM services.”®

175. Decison. We conclude that we are required by statute to apply the same political
programming rules to low-power stations that we apply to full-power stations. There is ample precedent
for how the political programming rules apply to noncommercial stations and thus how the rules will apply
to LPFM. For example, Section 312(a)(7) of the Communications Act, as amended, requires broadcasters
to alow legally qualified candidates for federal office reasonable access to their faciliti es”* but because
LPFM dtations are noncommercia educational facilities, they must provide such access on afree bas s*®
Section 315(a) of the Communications Act, as amended, requiring equal opportunities for candidates, will

also apply.*

176.  In conformance with the statutory mandate, we will apply the reasonable access and equal
opportunities provisions of the statute and the Commission’ s rules, as well asrelated policies delineated in
prior Commission orders, to LPFM licensees. With respect to reasonable access, the Commission’s policy
has generally been to defer to the reasonable, good faith judgment of licensees as to what constitutes
“reasonable access’ under al the circumstances present in a particular case. Noncommercia educational
stations, including LPFM stations, however, may not support or oppose any candidate for political
office.® LPFM licensees cannot charge legally qualified candidates for the time used on their stations™

27 Comments of UCC, et al. at 19-21; see also Comments of NLG at 36.

28 Comments of REC Networks at 15; Comments of John D. Bowker at 15.

2 Specifically, section 312(a)(7) provides that “[t|he Commission may revoke any station license or
construction permit for willful or repeated failure to alow reasonable access to or permit purchase of reasonable
amounts of time for the use of a broadcasting station by alegally qualified candidate for Federal elective office on
behalf of his candidacy.” 47 U.S.C. § 312(a)(7); see 47 C.F.R. § 73.1944. Thisright of access does not apply to
candidates for non-federal state or local offices.

30 See 47 C.F.R. § 73.1942(d). While noncommercial broadcasters are prohibited from charging legally
qualified candidates for time, they may charge for out-of-pocket expenses.

o Section 315(a) of the Communications Act, as amended, provides that “if any licensee shall permit any
person who is alegally qualified candidate for any public office to use a broadcasting station, he shall afford equal
opportunities to al other such candidates for that office in the use of such broadcasting station.” 47 U.S.C. §
315(a); see 47 C.F.R. § 73.1941. Section 73.1940 of the Commission’s rules defines “legally qualified candidate”
as any person who has publicly announced his or her intention to run for nomination or office, is qualified under
the applicable local, state, or federal law to hold office for which he or sheis a candidate, and has qualified for
ballot placement or has otherwise met all the qualifications set forth in the Commission’srules. 47 C.F.R. §
73.1940. In addition, both the statute and the rules narrowly define the term “use” and exclude from the definition
candidates’ appearances in bona fide newscasts, interviews, documentaries, and the on-the-spot coverage of news
events. 47 U.S.C. 8§ 315(a)(1)-(4); see 47 C.F.R. § 73.1941(a)(1)-(4). Section 73.1941(b) further provides that
“[@]s used in this section and § 73.1942, the term ‘use’ means a candidate appearance (including by voice or
picture) that is not exempt under paragraphs 73.1941(a)(1) through (a)(4) of this section.” 47 C.F.R. § 73.1941(b).
Licensees have no power of censorship over the material broadcast under the equal opportunity provisions of
section 315(a). 47 U.S.C. § 315(a); see 47 C.F.R. § 73.1941.

%02 47 U.S.C. 8399; 47 C.F.R. § 73.1930(b); see FCC v. League of Women Voters of Calif., 468 U.S. 364
(continued....)
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and no LPFM licensee may discriminate among candidates “in practices, regulations, facilities, or services’
or “make or give any preference to any candidate for public office.”* In addition, we will require LPFM
licensees to maintain a political file, if needed, to record the requisite particulars. The political file shall be
maintained for public inspection at an accessible place in the station’s community. Finally, we will resolve
any issues involving LPFM licensees on a case-by-case basis to determine whether the licenseeis acting
within the spirit of the statute and Commission rules and policies on political programming.

4, Station I dentification

177.  Background. Inthe Notice, we sought comment on whether to adopt a call sign system
that would identify alow power radio station as such. We noted in the Notice that a nonstandard (five
letter) identifying call sign system was used for the first several years of licensing low power television
(LPTV) stations, but that the Commission later allowed LPTV stations to adopt call signs that were like
those of full power stations, but were appended with the suffix “-LP.”

178. Comments. Commenters are divided over whether it would be in the public interest to
employ special call signs that would help identify LPFM stations as low power. Some commenters argue
that the use of call signswould help to identify legitimate from illegal stations, or help with the
identification of malfunctioning or interfering stati ons.®®  Other commenters fedl that a new system of call
signs for LPFM would be confusing to the public, with little or no compensating public benefit, and
suggest that ordinary FM call signs be issued to new LPFM stations.*® Some commenters also argue that
the use of call signsfor low power broadcasters would not be burdensome to these broadcasters.”’

179. Decison. The question raised by the Notice was not whether to have call signsfor LPFM
stations, as apparently misunderstood by some commenters, but whether to include a special designation in
the call signsidentifying LPFM stations as low power stations. It isimperative for avariety of reasons,
including enforcement, convenience to the public, and conformance with international agreements, that all

(1984).

3 See 47 C.F.R. § 73.1942(d).

3 47 CF.R. § 73.1941(€).

3% See, e.g., Comments of William Croghan Jr. at 10; Comments of the Oklahoma Department of
Transportation at 4. Some commenters suggest that FM translator call signs or amateur radio operator call signs
should beadopted to identify LPFM stations. See, e.g., Comments of Harry W. Pardue at 2; Comments of Douglas
E. Smith at 5. See also Comments of John Bowker at 17 (suggesting that a new pattern of call signsis needed,
such as the station’s FM numerical channel followed by three letters); Comments of Gene Kirby at 2 (suggesting
that for LP100 and L P10 stations, the only identification needed might be the station’ s location and ownership,
perhaps given at sign on and sign off of the station’ s programming).

3% See, e.g., Comments of Andrew Morris at 14; Comments of Jeffrey S. Richman at 5.

7 See Comments of Timothy Cramer at 2. See also Comments of Harry W. Pardue at 2 (arguing that using

an existing call sign system will reduce administrative burdens).
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broadcasters, including low power broadcasters, use unique identifiers on the air. We aso conclude that it
will be extremely beneficia for LPFM operators to build an “identity” and do so in aradio-familiar
manner. We were guided on this issue by our experience with low power television. In that service, we
require stations' call signsto indicate that they are low power stations, by appending the suffix “-LP’ to
their four-letter call signs. We thus will require low power stationsto positively identify themselves. To
avoid confusion for the public and to inform the public of the reasonable expectations they may have for
service, the suffix “-LP” will be appended to LPFM station call signs (e.g., “WXYZ-LP"). Such
identification will inform the public that a station is a low power station. An LPFM four-letter call sign
cannot exactly duplicate the call sign of any other broadcast station and cannot contain the same first four
letters as another station’s call sign without that station’s written consent.*® The Commission’s current
call sign system will be modified to accommodate low power stations in the manner four letter call signs are
provided to low power TV stations.*”

5. Operating Hours

180. Background. Inthe Notice, we said we were not inclined to adopt minimum operating
hours for LP100 or LP10 stations. However' we expressed our concern that spectrummight be
underutilized if low power stations were licensed but unused or underused, and asked for comments on this
issue.

181. Comments. For LP100 and LP10 services, commenters either argue for: (1) low or no
minimum operating hours, because of the cost burden involved in requiring extended hours of operations,
or (2) atime sharing arrangement among local broadcasters.* This latter group of commenters argue that
time sharing arrangements would reduce the part-time warehousing of spectrum that would occur by a
single n301r11 full-time licensee, and would permit the entry of additional new voices into the loca radio
market.

8 Thus, an LPFM station could not have the call sign WXY Z if alow power television station also had that

four letter call sign because both would be identified as WXY Z-LP. If, on the other hand, WXY Z were the call
sign of afull-power FM station and was not used by any LPTV station, the LPFM station could, with the consent of
the full power station, use the call sign WXY Z. In this case, the two stations would be distinguished because one
would be WXYZ-FM and the other would be WXY Z-LP.

3 47 C.F.R. 8 73.3550. LPFM stations shall also be subject to the station identification requirements of 47
C.F.R. 8§ 73.1201. A party cannot request a call sign until a construction permit isissued. Aswith full power
stations, the call letters of stations located east of the Mississippi River will begin with a“W” and west of the
Mississippi will begin with a“K.”

30 Comments of Andrew Morris at 12 (suggesting that the Commission could reduce its administrative
burdens by imposing no minimum operating hours, and relying instead on the “silent station” statute); Comments
of Warren Michelsen at 4 (believing that minimum operating hours discourage greater diversity by compelling
stationsto fill up broadcast time with canned programming, and by potentially precluding more creative broadcast
startups, which may not have sufficient programming or capital to afford the longer required broadcast hours).
s See, e.g., Comments of William T. Croghan Jr. at 9; Comments of Mid-America Broadcasting Company,
Inc. a 8; Comments of Morris Broadcasting Company of New Jersey, Inc. at 9; Comments of Positive Alternative
Radio, Inc. et al. at 14; Comments of University of Dayton at 9.
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182. Decison. Inorder to ensure an effective utilization of channels, we will impose the same
minimum operating hour requirements on LP100and LP10 FM stations that wecurrently apply to full-
power noncommercia educational FM stations. Under our rules, “[a]ll noncommercial educational FM
stations are required to operate at least 36 hours per week, consisting of at least 5 hours of operation per
day on at least 6 days of the week; however, stations licensed to educationa institutions are not required to
operate on Saturday or Sunday . . . .” %2 These requirements are not extensive and should not impose an
inordinate burden on LPFM licensees. In cases where individual parties are interested in applying for
LP100and L P10 stations but do not have sufficient programming to meet the minimum operating hour
requirements, we encourage those parties to find other applicants with whom they could share the license.
To accommodatethose situations in which the demand for airtime does not exceed the spectrum
availability, however, we will not automatically delete a station that is operating at |ess than the minimum
hours. When another applicant comes forward that wants to utilize the underused channel, that applicant
can notify the Commission of the incumbent’ s failure to meet minimum hours and demand that the
incumbent return its license or agree to atime-sharing arrangement that will accommodate both parties.

6. Main Studio Rule, Public File Rule and Owner ship Reporting Requirements

183.  Background. Inthe Notice, we invited comment on whether LPFM stations of each class
should be subject to the variety of other rulesin Part 73 with which full power stations must comply,
including, for example, the main studio rule (47 C.F.R. § 73.1125(a)), public file rule (47 C.F.R.

88 73.3526, 73.3527), and the periodic ownership reporting requirements (47 C.F.R. § 73.3615). Given
the purposes and power levels of LP1000 stations, we tentatively concluded that L P1000 licensees should
generally meet the Part 73 rules applicable to full power FM stations. However, the Notice sought
comment on whether sufficient useful purpose would be served in applying each rule to these licensees. We
were disinclined to apply these service rules to LP10 stations, and sought comment with regard to the rules
appropriate for LP100 stations.

184. Comments. Comments were divided on thisissue. Most broadcasters who commented on
this issue agree that LPFM stations should generally follow existing regulations for full-power stations,*"
but some note that they should only have minimal day-to-day regulatory requirements because of the
difficult%/ of survival if such stations had to follow the exact rules that full-power stations are required to
follow.* Many other commenters state that the Commission should not require LPFM stations to comply
with amain studio, public file or ownership reporting requirement, because of the burdens they would

312 See 47 C.F.R. § 73.561.

3 See, e.g. Comments of NAB at 76; Comments of Buckley Broadcasting, Inc., at 16; Comments of Big City
Radio, Inc. at 17; Comments of Barry Broadcasting Company at 4, Comments of Delmarva Broadcasting at 9-10.
s See Comments of Creative Educational Media Corporation, Inc. at 3; Comments of Mid-America
Broadcasting Company at 3; Comments of Morris Broadcasting at 3; Comments of Nassau Broadcasting at 3.
These commenters propose that al LPFM stations should be required to submit periodic program summary reports
so that the FCC as well as the general public can verify the localized performance of al LPFM stations. REC
Networks believes that all LPFM stations should maintain a public file which, for LP100 watts or less, could be
placed on the internet in lieu of having a public inspection location, since many of these stations may be operated
from private residences. Comments of REC Networks at 7.

72



Federal Communications Commission FCC 00-19

impose.**®

185.  Decision. We conclude that we should not impose the main studio, public file,**® or
ownership reporting requirements on LPFM stations. We believe these requirements would place an undue
burden on such small noncommercia educational stations. In addition, we believe that the nature of this
service will ensure that LPFM stations are responsive to their communities. This approach is consistent
with our treatment of low power television stations.*”’

186. Asto equal employment opportunity (EEO) rules, we conclude that all LPFM licensees
must comply with the Commission's |ong-standing prohibition against employment discrimination.*®® We
believe that afinding that any broadcaster has engaged in employment discrimination raises a serious
question as to its character qualifications to be a Commission licensee.** In addition to the prohibition
against discrimination, the broadcast EEO Rule also includes EEO program requirements3 ° These
requirements are not currently in force.* In any event, we did not enforce compliance with the EEO
program requirements by broadcast stations with fewer than five full-time employees. Because we
anticipate that the vast majority of this class of licensees will employ very few (if any) full-time, paid
employees, we do not intend to require LPFM licensees to comply with any EEO program requirements we
adopt in our pending rulemaking proceeding.

7. Construction Permits

187.  Background. In the Notice, the Commission proposed an 18-month construction period for

s See, e.g., Comments of Texas Department of Transportation at 3; Comments of Oklahoma Department of

Transportation at 5 (Both believe that the micropower station licensees should be exempted from the main studio
rule, the public file rule and periodic ownership reporting requirements). Ronnie Miller argues that we should
impose the absolute minimum amount of regulation for smaller stations to alow for experimentation, and Gene
Kirby states that L P10 should be as free of unnecessary rules, paperwork, logs, etc., asis practical. Comments of
Ronnie Miller at 23; Comments of Gene Kirby at 1.

36 As noted above, however, LPFM licensees must maintain a political file. See 175.

el Report and Order in BC Docket No. 78-253, 51 RR 2d 476 (1982) (“Low Power Television R&0O”).

318 See 47 C.F.R § 73.2080(3).

3 Bilingual Bicultural Coalition on Mass Media, Inc. v. FCC, 595 U.S. 621, 628-29 (D.C. Cir. 1978).

%0 See 47 C.F.R. § 73.2080(b) and (c).

=t The United States Court of Appeals for the District of Columbia Circuit held that the EEO program
reguirements of the broadcast EEO Rule are unconstitutional. Lutheran Church - Missouri Synod v. FCC, 141
F.3d 344, pet. for reh’g denied, 154 F.3d 487, pet. for reh’ g en banc denied, 154 F.3d 494 (D.C. Cir. 1998)
("Lutheran Church"). The Commission has proposed and requested comment concerning a new broadcast EEO
Rule and policies consistent with the D.C. Circuit's decision in Lutheran Church. See Review of the Commission's
Broadcast and Cable Equal Employment Opportunity Rules and Policies and Termination of the EEO
Streamlining Proceeding, 13 FCC Rcd 23004 (1998).
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L P100 stations and a twelve-month limit for LP10 stations. The shorter construction time limits for LP100
and LP10 stations(relative to the three-year construction period that is allowed to full-power FM
stationsszz) were meant to reflect the smpler construction requirements for these facilities. The 18- and 12-
month periods also assumed that difficulties with obtaining the requisite construction permits would be
minimal.

188. Comments. Many commenters state that the proposed construction periods for LP100and
LP10 stations are reasonable, given the relatively smaller facilities and ssimpler construction involved with
these stations.* Other commenters argue for even shorter construction periods for LP100 and micro-radio
services.™ Some commentersthought that imposing strict construction time limits would help to prevent

spectrum hoarding and help encourage the rapid deployment of the spectrum resources.

189. Decison. We will adopt an 18-month construction period for both LP10 and LP100
services, and itwill be strictly enforced. While we believe that most permittees will be able to and will have
ample incentive tocongtruct their low power stationsin far less than 18 months, given the relative technical
simplicity of LP100and L P10 stations, we do not wish to burden applicants who may encounter unforeseen
difficulties with a shorter construction period. We recognize that while the facilities themsalves will be
relatively easy to construct, zoning and permitting processes may, in some cases, delay construction.
However, we expect that applicants will have well-considered proposals in this regard and we do not intend
to grant extensions to the construction permits326 Therefore, to avoid the complications and delays of
extension rulings, as well as to encourage well-planned and executed proposals, we have alowed what we
consider to be more than ample time for permittees to complete construction and begin operation, and we
expect to see many stations in operation long before the allowed 18 months.

8. Emergency Alert System

190. Background. In the Notice, we proposed to treat LP1000 facilities like full-power FM
stations for the purposes of the Emergency Alert System (EAS). We explained that, in this way, we would

%2 See Report and Order in MM Dockets Nos. 98-43 and 94-149, FCC 98-281 (released November 25, 1998)

("Non-Technical Broadcasting Sreamlining R& O"), providing athree year construction period for new radio
stations.
3 See, e.g., Comments of the Texas Department of Transportation at 5; Comments of the Oklahoma
Department of Transportation at 4 (supporting the proposed construction limit).

%24 Comments of REC Networks at 7 (arguing for a 12-month construction period); Comments of the Lawyers
Guild at 37 (arguing for construction periods of 10 months and 9 months for LP100 and L P10, respectively,
reasoning that “these stations should be fairly inexpensive and relatively easy to put on the air.”).

2 See, e.g., Comments of Andrew Morris at 12 (arguing that a designated construction period helps to
guarantee use of the spectrum by a set date.); Comments of Joshua Weiss at 1 (arguing that licensees should be
precluded from hoarding construction permits).

26 LPFM permittees will be eligible for tolling of the construction period pursuant to our rules and consistent
with Section 319(b) of the statute. See 47 U.S.C. §3109.
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expect to avoid having significant numbers of people deprived of this critical information resource. By
contrast, because of their extremely small coverage areas and correspondingly sized audiences, aswell as
their limited resources, we proposed that L P10 stations, if authorized, not be required to participate in the
EAS. We sought comment on these proposals and also on how LP100 stations, with their intermediate size
and audience reach, should fit into the EAS structure.

191. Comments. Some commenters argue that compliance should not be required for LP100 or
L P10 stations because small operations and coverage areas make compliance unnecessary and too
expensive;* stations other than LP100 and LP10 stations can take on the role of alerting the community to
emergencies;”® the short range and secondary status of LP100 stations make them unsuitable for
emergency message propagantion;329 and removing LP100 stations from the air during national emergencies
would help prevent interference during such crisisti mes.*® Other commenters suggest that EAS be
required only under certain ci rcumstances.™ A few commenters provide suggestions on how to overcome
the expense involved in EAS partici pation.332 Finally, Andrew Morris and William T. Croghan, Jr. assert
that L P100 stations should not be required to use EAS encoders because these stations only broadcast to

listeners, not to EAS participants that would use encoded information.*

192.  Other commenters, however, stress the importance of participation in EAS by all
broadcast stations.*** NAB and John D. Bowker argue that LP100 stations should not be excluded from

w1 See Comments of Gene Kirby at 1; Comments of Morris Broadcasting Co. at 9; Comments of Gary L.

Nixon at 2, Comments of Stanley L. Scharch at 1; Comments of Creative Educational Media Corp. at 10;
Comments of John R. Benjamin and Charles Coplien at 5; Comments of Spencer Graddy Clark at 5.

8 Comments of the Oklahoma Department of Transportation at 5; Comments of the Texas Department of
Transportation at 5.

329 Comments of Andrew Morris at 13.

Comments of Andrew Morris at 13; Comments of REC Networks at 7.
st See, e.g., Comments of Ronnie V. Miller at 22 (not opposed to voluntary compliance for LP100 stations);
Comments of REC Network at 17 (supports voluntary compliance for LP100 stations); Comments of Robert J.
Wertime at 2 (believes EAS should include automatic deference to local FM stations, if not fully implementable at
an LPFM station); Comments of Roger P. Doering at 1 (believes that LPFM should shut down in an alert, unless a
full power station is disabled); Comments of John A. Cruitti, Jr. at 1 (believes that LP100 stations should be exempt
from EAS compliance, except where full-power stations are not present in local areasto provide EAS); Comments
of Andrew Morris at 13 (same as John A. Crultti, Jr.).

2 See Comments of Douglas E. Smith at 4-5 (suggests that LPFM could use equipment, which is available
at amodest cost (less than $100), to detect EAS codes originated by the National Weather Service and that it would
not be excessively burdensome to require LPFMs to monitor their area’ slocal primary station for EAN, and to go
off theair if it isreceived, returning only after EAT isissued); Comments of Robert Zukowski at 2 (suggests that
an economical way for LPFM stations to participate in EAS isto rebroadcast a full power station’s EAS messages).

3 Comments of Andrew Morris at 13; Comments of William T. Croghan, Jr. at 10.

3 See Comments of Barry Broadcasting Co. at 4; Comments of Buckley Broadcasting Corp. at 16;

(continued....)
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EAS system requirements because listeners will be unaware that they will not receive the emergency
warnings from LPFM stations that they have come to expect from radio stations.*® West End Radio
asserts that LPFM stations should be required to participate in EAS because Americans who live in remote
areas would be put in jeopardy if they cannot receive any kind of emergency aert® Aaron Read argues
that the costs of EAS are not too heavy afinancial burden (average $1600), and for an EAS system in
general to work, all broadcast services must participate. Read further argues that Congress has mandated
participation in EAS for all broadcast services, which would include LPFM stations.™’ Noti ng that the
minimum facility Class A FM station operating at 100 watts must participate in the EAS, Wright
Broadcasting argues that exempting LP100 stations from participation is discrimi nattory.338

193. Decison. We conclude that LPFM stations should be required to participate in the EAS
structure, but in amodified way. Our requirements will balance the cost of compliance, the ability of
stations to meet that cost, and the needs of the listening public to be aerted in emergency situations. LPFM
licensees will be able to satisfy our EAS requirements if they install and operate Commission-certified
decoding equipment, which will aert station personnel to emergency aerts. Once that decoding equipment
isinstalled, station personnel must pass any national emergency audio message on to listeners as prescribed
inour rules. Asisthe casefor full service broadcasters, LPFM participation at the state and local levels
will be on avoluntary basis.

194. The EASiscomposed of several entities, including FM broadcast stations, LPTV stations,
and cable systems operating on an organized basis at the national, state, and local level s*® The EASdert
is designed to make viewers and listeners aware of emergencies that may affect them so that they may take
appropriate protective action or seek additiona informati on.** Though the arguments of financia hardship

Comments of Crawford Broadcasting Co. at 7; Comments of Delmarva at 10; Comments of Sunbury Broadcasting
Corp. at 2.

¥ Comments of NAB at 77; Comments of John D. Bowker at 16.
% Comments of West End Radio at 1.

7 Comments of Aaron Read at 15.

8 Comments of Wright Broadcasting at 10-11.

9 47 CF.R. §11.11(a).

340

EAS relies on equipment that provides emergency alerts viaadigital signaling process. Amendment of
Part 73, Subpart G, of the Commission’s Rules Regarding the Emergency Broadcast System, FO Docket Nos. 91-
171 and 91-301, Third Report and Order, 14 FCC Rcd 1273, 1274, 1 2 (1998); see Amendment of Part 73, Subpart
G, of the Commission’s Rules Regarding the Emergency Broadcast System, FO Docket Nos. 91-171 and 91-301,
Report and Order and Further Notice of Proposed Rulemaking, 10 FCC Rcd 1786 (1994) (EASFirst Report and
Order). EAS equipment transmits a message that is generally no longer than two minutesin length and at a
minimum, provides the viewer with the reason or event posing athreat, the location that the event may be
affecting, the approximate time period that a threat to safety will last, and the originator of the alert message. Id.

a 92, n. 4. National level EAS messages and EAS tests must be forwarded to the public upon receipt. EAS
participants transmit state and local messages on avoluntary basis. Id. at 2.
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for LPFM licensees to implement the EAS are well taken, alert messages are potentially important to all
listeners and viewers, and commenters do not persuade us that the LPFM stations should, as a class, be
exempted from this important public safety function. We will, however, minimize the cost of effective
participation for LPFM licensees. Accordingly, we amend section 11.11(a) to include LPFM stationsin
thelist of the EAS entities. We also amend the Broadcast Station Timetable of section 11.11(a) to set out
the requirements for LPFM.

195.  Whilewe will require EAS participation, we will exempt LPFM stations from purchasing
some of the EAS equipment required for other participants under our rules. In general, EAS equipment
must be able to perform the functions described in al of our rules regulating EAS** However, we relaxed
some of these requirements for Class D noncommercial educational FM and LPTV stations.>” Because
LPFM stations will aso provide service to small audiences, we exempt LPFM stations from the
requirement to install and operate encoders. We believe that the cost to LPFM licensees of ingtalling and
operating both encodi gg and decoding equipment outweighs the benefits that these small stations could
provide to the public.

196. Whilewe are not requiring LPFM stations to install encoding equipment, al LPFM
stations are required to use decoding equipment that notifies the station in case of any emergency. We
recognize that there will be costs associated with EAS decoders, but believe the costs are justified. Current
Commission-certified integrated encoder/decoder equipment costs $1,500 or more depending on the options
astation wants to install. We note that today’ s manufacturers only produce certified encoders and decoders
asintegrated units, asthat is the only demand that exists. Noncertified decoding equipment, however, is
currently available and is advertised in some places for aslittle as $650.** Thus, it appears that
Commission-certified decoding equipment should be available for well under $1000 and should be able to

i Specifically, EAS equipment must be able to perform the functions described in sections 11.31, 11.32,

11.33, 11.51, 11.52, and 11.61 of our rules.
2 Class D noncommercial educational FM and LPTV stations are not required to install or operate encoders
as defined in section 11.32,** to have equipment capable of generating the EAS codes and Attention Signal
specified in section 11.31, or to perform certain parts of EAS tests.

s Accordingly, we amend section 11.11(b) to provide that LPFM stations, as defined herein, are not

required to comply with section 11.32. Because LPFM stations are not required to install or operate encoders, we
amend section 11.51(e) to provide that LPFM stations are not required to have equipment capable of generating the
EAS codes and Attention Signal specified in section 11.31. Because we are not requiring LPFM stations to install
equipment capable of generating the EAS codes and Attention Signal, we amend the last sentence of section
11.61(a)(1)(v) to require Class D noncommercial educational FM, LPTV, and LPFM stations to transmit only the
test script of this monthly test. Monthly tests are required of the EAS header codes, Attention Signal, Test Script
and EOM code, but Class D noncommercial educational FM and LPTV stations are only required to transmit the
Test Script. In addition, we amend section 11.61(a)(2)(ii)(E)(2)(iii) to provide that Class D noncommercial
educational FM, LPTV, and LPFM stations are not required to transmit this digital test, but must log receipt.

Class D noncommercia educational FM and LPTV stations are not required to transmit weekly tests of the EAS
header and EOM codes.

344

System.

Such equipment is used, for instance, by police or fire departments to monitor the Emergency Alert

77



Federal Communications Commission FCC 00-19

reach the market in the near future. Accordingly, we will require the use of Commission-certified EAS
decoders or decoder/encoders by al LPFM stations when they commence operations. It will be severa
months before the first LPFM stations are on the air. Given that decoders are already on the market, this
should be ample time to obtain Commission certification and make certified units available for purchase. If
certified decoder equipment is not available at that time, we can grant a temporary exemption for LPFM
stations until such time asit is reasonably available. Once the licensee has installed decoding equipment, if
the station is on the air at the time it receives a national emergency aert message, station personnel must
pass the information along to listeners.>®

197.  Findly, wewill continue to grant waivers of EAS requirements to broadcasters, including
LPFM licensees, on a case-by-case basis in appropriate circumstances upon a sufficient showing of need.
Aswe outlined in the EASFirst Report and Order, the waiver request must contain at least the following:
(2) justification for waiver, with reference to the particular rule sections for which awaiver is sought; (2)
information about the financial status of the entity, such as a balance sheet and income statement for up to
the previous two years (audited, if possible); (3) the number of other entities that serve the requesting
entity’ s coverage area and that have or are expected to install EAS equipment; and (4) the likelihood (such
as proximity or frequency) of hazardous risks to the requesting entity’ s audi ence.*!

1. CONCLUSION

198. InthisReport and Order, we set the stage for a new dimension in radio broadcasting,
creating additional, affordable outlets for the expression of views and the provision of information and
entertainment to local communities. By limiting participants in this service to noncommercial, educational
organizations, we hope to ensure that this service will meet needs unmet by the commercial radio service.
Through digibility requirements, selection preference factors, and the relatively small range of LPFM
stations, we hope to create a service that will serve the distinct needs of small local communities. Mindful
of the need to protect the technical integrity of the existing radio service and to preserve its potential
transition to digital service, however, we are proceeding cautioudy. Accordingly, we are limiting radio
stationsin the LPFM service to a maximum of 100 watts. We are also maintaining 2”d-adj acent channel
protection. Based on our engineers careful review of the technical data submitted to the Commission, as
well astheir own studies, we are confident that any risk of interference is small and, on balance,
outweighed by the benefits this new service will bring.

¥ Accordingly, we amend section 11.53(a)(3) of our rulesto require LPFM stations to disseminate the

national audio message to all subscribersif it isreceived viawire services.

346 EASFirst Report and Order, 10 FCC Red at 1830, 1] 123.
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ADMINISTRATIVE MATTERS

199.  Paperwork Reduction Act Analysis. This Report and Order has been analyzed with
respect to the Paperwork Reduction Act of 1995, and found to impose new or modified reporting and
recordkeeping requirements or burdens on the public. Implementation of these new or modified reporting
and recordkeeping requirements will be subject to approval by the Office of Management and Budget as
prescribed by the Act.

200. Regulatory Flexibility Analysis. Pursuant to the Regulatory Flexibility Act of 1980, as
amended, 5 U.S.C. § 601, the Commission’s Final Regulatory Flexibility Analysisfor this Report and
Order is attached as Appendix C.

201.  Additiona Information. For additional information on this proceeding, please contact Julie
Barrie, Policy and Rules Division, Mass Media Bureau, (202) 418-2130.

ORDERING CLAUSES

202.  Accordingly, IT IS ORDERED that, pursuant to authority contained in sections 1, 4(i),
303 of the Communications Act of 1934, as amended, 47 U.S.C. 88 151, 154(i), 303, Part 73 of the
Commission’srules, 47 C.F.R. Part 73, IS AMENDED as set forth in Appendix A below.

203. IT ISFURTHER ORDERED that, the amendments set forth in Appendix A shall be
effective 60 days after publication in the Federal Register.

204. IT ISFURTHER ORDERED that the Commission’s Consumer Information Bureau,
Reference Information Center, shall send a copy of this Report and Order, including the Final Regulatory
Flexibility Act Analysis, to the Chief Counsel for the Small Business Administration.

205. ITISFURTHER ORDERED that this proceeding IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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APPENDIX A

Low Power FM Service Rules

Part 11 of Title 47 of the U.S. Code of Federal Regulations is amended to read as follows:

Part 11 — Emergency Alert System (EAS)

1. The authority citation for Part 11 continues to read as follows:

Authority 47 U.S.C. 151, 154(i) and (o), 303(r), 544(g) and 606.

2. Section 11.11 is amended to read as follows:

811.11 The Emergency Alert System (EAS).

(8 The EASis composed of broadcast networks; cable networks and program suppliers, AM, FM,
Low Power FM (LPFM) and TV broadcast stations;, Low Power TV (LPTV) stations; cable
systems, wireless cable systems which may consist of Multipoint Distribution Service (MDYS),
Multichannel Multipoint Distribution Service (MMDS), or Instructional Television Fixed Service
(ITFS) stations, and other entities and industries operating on an organized basis during
emergencies at the National, State and local levels. It requires that at a minimum all participants
use a common EAS protocol, as defined in § 11.31, to send and receive emergency alerts in
accordance with the effective dates in the following tables:

A new column isinserted into the “ Timetable — Broadcast Stations’ tablein §11.11 as follows;

Requirement | AM & TV FM Class D LPTV LPFM

FM

*

*

*

*

*

*

*

*

*

*

*

*
<z<=<zZ

(b) Class D noncommercial educational FM stations as defined in 8 73.506, LPFM stations as
defined in 88 73.811 and 73.853, and LPTV stations as defined in § 74.701(f) are not required to
comply with 811.32. * * *

* * * * *

3. Section 11.51 is amended to read as follows:

§11.51 EAS code and Attention Signal Transmission requirements.
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(e) Class D non-commercial educational FM stations as defined in 873.506 of this
chapter, Low Power FM (LPFM) stations as defined in 88 73.811 and 73.853 of this
chapter, and low power TV (LPTV) stations as defined in 874.701(f) of this chapter are
not required to have equipment capable of generating the EAS codes and Attention Signal
specifieding§811.31. * * *

% % x *
4. Section 11.53 is amended to read as follows:
§11.53 Dissemination of Emergency Action Notification.
@ * * *
@R * * *
@ * * *

(3) Wire services to al subscribers (AM, FM, low power FM (LPFM), TV, LPTV and
other stations.)

* * * * *
5. Section 11.61 is amended to read as follows:
§11.61 Testsof EAS procedures.

@m@* * *

@@(v) * * * ClassD non-commercia educational FM, LPFM and LPTV dations are
required to transmit only the test script. * * *

@@ * * *

@(2)(ii)(E)(iii) Class D non-commercia educational FM, LPFM and LPTV stations are not
required to transmit thistest but must log receipt. * * *

* * * * *

Part 73 of Title 47 of the U.S. Code of Federal Regulations is amended to read as follows:
Part 73 — Radio Broadcast Services
1. The authority citation for Part 73 continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336
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2. Section 73.209 is amended to include a new section (c), as follows

8 73.209 Protection from inter ference.

* * % *x %

(c) Permittees and licensees of FM stations are not protected from interference which may be
created by the grant of a new LPFM station or of authority to modify an existing LPFM station,
except in instances where the FM station would receive predicted interference from an LPFM
station within the FM station’s 3.16 mV/m (70 dBu) contour.

3. Section 73.508 is modified, as follows:
§ 73.508 Standards of good engineering practice.

(& All noncommercia educational stations and LPFM stations operating with more than 10 watts
transmitter power output shall be subject to all of the provisions of the FM Technical Standards
contained in Subpart B of this part. Class D educationa stations and LPFM stations operating
with 10 watts or less transmitter output power shall be subject to the definitions contained in §
73.310 of Subpart B of this part, and a so to those other provisions of the FM Technical Standards
which are specifically made applicable to them by the provisions of this subpart.

(b) The transmitter and associated transmitting equipment of each noncommercial educational FM
station and LPFM station licensed for transmitter power output above 10 watts must be designed,
constructed and operated in accordance with § 73.317.

(c) The transmitter and associated transmitting equipment of each noncommercial educational FM
station licensed for transmitter power output of 10 watts or less, although not required to meet al
requirements of 8 73.317, must be constructed with the safety provisions of the current national
electrical code as approved by the American National Standards Institute. These stations must be
operated, tuned, and adjusted so that emissions are not radiated outside the authorized band
causing or which are capable of causing interference to the communications of other stations. The
audio distortion, audio frequency range, carrier hum, noise level, and other essential phases of the
operation which control the external effects, must be at all times capable of providing satisfactory
broadcast service. Studio equipment properly covered by an underwriter's certificate will be
considered as satisfying safety regquirements.

4. A new Section 73.514 is added, as follows
§ 73.514 Protection from interference.
Permittees and licensees of NCE FM sations are not protected from interference which may be
created by the grant of a new LPFM station or of authority to modify an existing LPFM station,

except in instances where the NCE FM station would receive interference from an LPFM station
within the 3.16 mV/m (70 dBu) contour.
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5. “Subpart G — Emergency Broadcast System” isdeleted in its entirety (including Section
73.900).

6. A new “Subpart G —Low Power FM Broadcast Stations’ isadded asfollows:

Subpart G —Low Power FM Broadcast Stations (LPFM)

7. A new Section 73.801 is added, as follows;
§73.801 Broadcast regulations applicableto LPFM stations.
The following rules are applicable to LPFM stations:

Section 73.201-Numerical definition of FM broadcast channels.

Section 73.220-Restrictions on use of channels.

Section 73.267-Determining operating power.

Section 73.277-Permissible transmissions.

Section 73.297-FM stereophonic sound broadcasting.

Section 73.310-FM technical definitions.

Section 73.312-Topographic data.

Section 73.318-FM blanketing interference.

Section 73.322-FM stereophonic sound transmission standards.

Section 73.333-Engineering charts.

Section 73.503-Licensing requirements and service.

Section 73.508-Standards of good engineering practice.

Section 73.593-Subsidiary communications services.

Section 73.1015-Truthful written statements and responses to Commission inquiries and
correspondence.

Section 73.1030-Notifications concerning interference to radio astronomy, research and
receiving installations.

Section 73.1201-Station identification.

Section 73.1206-Broadcast of telephone conversations.

Section 73.1207-Rebroadcasts.

Section 73.1208-Broadcast of taped, filmed, or recorded material.

Section 73.1210-TV/FM dual-language broadcasting in Puerto Rico.

Section 73.1211-Broadcast of |ottery information.

Section 73.1212-Sponsorship identification; list retention; related requirements.

Section 73.1213-Antenna structure, marking and lighting.

Section 73.1216-Licensee-conducted contests.

Section 73.1217-Broadcast hoaxes.

Section 73.1230-Posting of station license.

Section 73.1250-Broadcasting emergency information.

Section 73.1300-Unattended station operation.

Section 73.1400-Transmission system monitoring and control.

Section 73.1520-Operation for tests and maintenance.

Section 73.1540-Carrier frequency measurements.

Section 73.1545-Carrier frequency departure tolerances.
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Section 73.1570-Modulation levels. AM, FM, and TV aurdl.

Section 73.1580-Transmission system inspections.

Section 73.1610-Equipment tests.

Section 73.1620-Program tests.

Section 73.1650-International agreements.

Section 73.1660-Acceptability of broadcast transmitters.

Section 73.1665-Main transmitters.

Section 73.1692-Broadcast station construction near or installation on an AM broadcast
tower.

Section 73.1745-Unauthorized operation.

Section 73.1750-Discontinuance of operation.

Section 73.1920-Personal attacks.

Section 73.1940-L egally qualified candidates for public office.

Section 73.1941-Equal opportunities.

Section 73.1943-Political file.

Section 73.1944-Reasonabl e access.

Section 73.3511-Applications required.

Section 73.3512-Where to file; number of copies.

Section 73.3513-Signing of applications.

Section 73.3514-Content of applications.

Section 73.3516-Specification of facilities.

Section 73.3517-Contingent applications.

Section 73.3518-Inconsistent or conflicting applications.

Section 73.3519-Repetitious applications.

Section 73.3520-Multiple applications.

Section 73.3525-Agreements for removing application conflicts.

Section 73.3539-Application for renewal of license.

Section 73.3542-Application for emergency authorization.

Section 73.3545-Application for permit to deliver programs to foreign stations.

Section 73.3550-Requests for new or modified call sign assignments.

Section 73.3561-Staff consideration of applications requiring Commission consideration.

Section 73.3562-Staff consideration of applications not requiring action by the
Commission.

Section 73.3566-Defective applications.

Section 73.3568-Dismissal of applications.

Section 73.3584-Procedure for filing petitions to deny.

Section 73.3587-Procedure for filing informal objections.

Section 73.3588-Dismissal of petitions to deny or withdrawal of informal objections.

Section 73.3589-Threats to file petitions to deny or informal objections.

Section 73.3591-Grants without hearing.

Section 73.3593-Designation for hearing.

Section 73.3598-Period of construction.

Section 73.3599-Forfeiture of construction permit.

Section 73.3999-Enforcement of 18 U.S.C. 1464-restrictions on the transmission of
obscene and indecent material.

8. A New Section 73.805 is added, as follows:

§ 73.805 Availability of channels.
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Except as provided in Section 73.220 of this Chapter, al of the frequencies listed in Section
73.2010f this Chapter are available for LPFM stations.

9. A new Section 73.807 is added, as follows:

§73.807 Minimum distance separ ation between stations.

Minimum separation requirements for LP100 and LP10 stations, as defined in Section 73.811 and
Section 73.853 of this Part, are listed in the following subsections. An LPFM station will not be
authorized unless these separations are met. Minimum distances for co-channel and first-adjacent
channd are separated into two columns. The left-hand column lists the required minimum
separation to protect other stations and the right-hand column lists (for informational purposes
only) the minimum distance necessary for the LPFM station to receive no interference from other
dtations. For second-adjacent channels and IF channels, the required minimum distance separation
is sufficient to avoid interference received from other stations.

(& An LP100 station will not be authorized initially unless the minimum distance separations in
the following table are met with respect to authorized FM stations, timely-filed applications for
new and existing FM stations, authorized LP100 stations, LP100 station applications that were
timely-filed within a previous window, and vacant FM dlotments. LP100 stations are not
required to protect LP10 stations. LPFM modification applications must either meet the distance
separations in the following table or, if short-spaced, not lessen the spacing to subsequently
authorized stations.

Co-channel Minimum First-adjacent Channel Second-adjacent I.F.
Class Separation Minimum Separation Channel Minimum Channel
Protected (km) (km) Separation minimum
by LP100 (km) separations
For No For No
Interference Interference
Required Received Required Received Required 10.6 or 10.8
MHz
LP100 24 24 14 14 None None
D 24 24 13 13 6 4
A 67 92 56 56 29 7
Bl 87 119 74 74 46 9
B 112 143 97 97 67 12
C3 78 119 67 67 40 9
Cc2 91 143 80 84 53 12
C1 111 178 100 111 73 20
C 130 203 120 142 93 28

(b) An LP10 station will not be authorized unless the minimum distance separations in the
following table are met with respect to authorized FM stations, timely-filed applications for new
and existing FM stations, vacant FM allotments, or LPFM stations.
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Station Co-channel Minimum First-adjacent Channel Second-adjacent I.F.
Class Separation Minimum Separation Channel Minimum Channel
Protected (km) (km) Separation minimum
by LP10 (km) separations
For No For No
Interference Required
Interference Required Received 10.6 or 10.8
Required Received MHz
LP100 16 22 10 11 None None
LP10 13 13 8 8 None None
D 16 21 10 11 6 2
A 59 90 53 53 29 5
Bl 77 117 70 70 45 8
B 99 141 91 91 66 11
C3 69 117 64 64 39 8
Cc2 82 141 77 81 52 11
C1 103 175 97 108 73 18
C 122 201 116 140 92 26

(o) Inaddition to meeting or exceeding the minimum separations for Class L P100 and Class L P10
stations in subsections (a) and (b) of this rule section above, new LP100 and LP10 stations will not be
authorized in Puerto Rico or the Virgin Islands unless the minimum distance separations in the following
tables are met with respect to authorized or proposed FM stations:

(1) LP100 stations in Puerto Rico and the Virgin Islands:

Station Co-channel Minimum First-adjacent Channel Second-adjacent I.F.
Class Separation Minimum Separation Channel Minimum Channel
Protected (km) (km) Separation minimum
by LP100 (km) separations
For No For No
Interference Required
Interference Required Received 10.6 or 10.8
Required Received MHz
A 80 111 70 70 42 9
Bl 95 128 82 82 53 11
B 138 179 123 123 92 20
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(2) LP10 stationsin Puerto Rico and the Virgin Ilands:

Station Co-channel Minimum First-adjacent Channel Second-adjacent I.F.
Class Separation Minimum Separation Channel Minimum Channel
Protected (km) (km) Separation minimum
by LP10 (km) separations
For No For No
Interference Required
Interference Required Received 10.6 or 10.8
Required Received MHz
A 72 108 66 66 42 8
Bl 84 125 78 78 53 9
B 126 177 118 118 92 18

Note: Minimum distance separations towards “grandfathered” superpowered Reserved Band
stations, subsections (a), (b), and (c) above:

Full service FM stations operating within the reserved band (Channels 201-220) with facilities in excess of
those permitted in § 73.211(b)(1) or § 73.211(b)(3) shall be protected by LPFM stations in accordance
with the minimum distance separations for the nearest class as determined under § 73.211. For example, a
Class B1 station operating with facilities that result in a 60 dBu contour that exceeds 39 kilometers but is
less than 52 kilometers would be protected by the Class B minimum distance separations. Class D stations
with 60 dBu contours that exceed 5 kilometers will be protected by the Class A minimum distance
separations. Class B stations with 60 dBu contours that exceed 52 kilometers will be protected as Class
C1 or Class C dtations depending upon the distance to the 60 dBu contour. No stations will be protected

beyond Class C separations.

(d) In addition to meeting the separations in subsections (a) through (c) above, LPFM
applications must meet the minimum separation requirements in the following tables with
respect to authorized FM translator stations, cutoff FM trandator applications, and FM
trandator applications filed prior to the release of the Public Notice announcing the LPFM

window period:
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(1) LP10O stations:
Distance to FM Co-channel First-adjacent Second- I.F . Channel
Trangdlator 60 dBu Contour | Minimum Separation Channel adjacent Minimum
(km) Minimum Channel Separation
Separation Minimum (km)
(km) Separation
For No (km)
For No
Interference
Required Received | Interference Required | 10.6 or 10.8 MHz
Required Received
13.3 km or grester 39 67 28 35 21 5
Greater than 7.3 km, but 32 51 21 26 14 5
less than 13.3 km
Lessthan 7.3 km 26 30 15 16 8 5
(2) LP10O stations:
Distance to FM Co-channel First-adjacent Second- I.F . Channel
Trangdlator 60 dBu Contour | Minimum Separation Channel adjacent Minimum
(km) Minimum Separation | Channel Separation
(km) Minimum (km)
Separation
(km)
For No For No
Interference Interference Required | Required |  10.6 or 10.8
Required Received Received MHz
13.3 km or grester 30 65 25 33 20 3
Greater than 7.3 km, but 24 49 18 23 14 3
less than 13.3 km
Lessthan 7.3 km 18 28 12 14 8 3

(f) Existing Class LP100 and LP10 stations which do not meet the separations in the tables in
subsections (a) through (e) above may be relocated provided that the separation to any short-
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spaced station is not reduced.

(9) Commercial and noncommercia educational stations authorized under Subparts B and C

of this Part, as well as new or modified commercial FM allotments, are not required to adhere
to the separations specified in this rule section, even where new or increased interference would be
created.

(h) International considerations within the border zones

(1) Within 320 km of the Canadian border, LP100 stations must meet the following
minimum separations with respect to any Canadian stations:

Canadian Co-channedl First- Second- Third- Intermediate

Station (km) Adjacent Adjacent Adjacent Frequency

Class Channel Channel Channel (IF) Channel
(km) (km) (km) (km)

Al 45 30 21 20 4

A 66 50 41 40 7

Bl 78 62 53 52 9

B 92 76 68 66 12

C1 113 98 89 88 19

C 118 106 99 98 28

(2) Within 320 km of the Mexican border, LP100 stations must meet the following separations
with respect to any Mexican stations:

Mexican Station Co-channel First-Adjacent Second- /Third- Intermediate

Class (km) Channel Adjacent Channdl | Frequency (IF)
(km) (km) Channd (km)

A 43 32 25 5

AA 47 36 29 6

Bl 67 54 45 8

B 91 76 66 11

C1 91 80 73 19

C 110 100 92 27

(3) Within 320 km of the Canadian border, LP10 stations must meet the following
minimum separations with respect to any Canadian stations:

Canadian Co-channel First- Second- Third- Intermediate

Station (km) Adjacent Adjacent Adjacent Frequency

Class Channel Channel Channel (IF) Channel
(km) (km) (km) (km)

Al 33 25 23 19 3

A 53 45 43 39 5

Bl 65 57 55 51 8
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B 79 71 70 66 11
C1 101 93 91 87 18
C 108 102 100 97 26

(4)

Within 320 km of the Mexican border, L P10 stations must meet the following separations with
respect to any Mexican stations:

Mexican Station Co-channel First-Adjacent Second- /Third- Intermediate

Class (km) Channel Adjacent Channdl | Frequency (IF)
(km) (km) Channd (km)

A 34 29 24 5

AA 39 33 29 5

Bl 57 50 45 8

B 79 71 66 11

C1 83 77 73 18

C 102 96 92 26

()

(6)

The Commission will notify the International Telecommunications Union (1TU) of any LPFM
authorizations in the US Virgin Idands. Any authorization issued for a US Virgin Islands
LPFM sation will include a condition that permits the Commission to modify, suspend or
terminate without right to a hearing if found by the Commission to be necessary to conform to
any international regulations or agreements.

The Commission may, at its option, initiate international coordination of a LPFM proposa
even where the above Canadian and Mexican spacing tables are met, if it appears
that such coordination is necessary to maintain compliance with international agreements.

10. A new Section 73.808 is added, as follows;

§ 73.808 Distance computations.

For the purposes of determining compliance with any LPFM distance requirements, distances shall
be calculated in accordance with § 73.208(c) of this Part.

11. A new Section 73.809 is added as follows:

§ 73.809 Interference protection to full service FM stations.

(@

(b)

It shall be the responsibility of the licensee of an LPFM station to correct at its expense any
condition of interference to the direct reception of the signa of any subsequently authorized
commercial or NCE FM station that operates on the same channel, first-adjacent channel,
second-adjacent channel or intermediate frequency (IF) channels as the LPFM station, where
interference is predicted to occur and actualy occurs within the 3.16 mV/m (70 dBu) contour
of such stations. Predicted interference within this contour shall be calculated in accordance
with the ratios set forth in Section 73.215(a)(1) and (2) of this Part. Actual interference will
be considered to occur whenever reception of aregularly used signal isimpaired by the signals
radiated by the LPFM station.

An LPFM dation will be provided an opportunity to demonstrate in connection with the
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(©

(d)

(©

procession of the commercial or NCE FM application that interference with the 3.16 mV/m
contour of such station is unlikely. If the LPFM dtation fails to so demongtrate, it will be
required to cease operations upon the commencement of program tests by the commercial or
NCE FM station.

Complaints of actual interference by an LPFM station subject to subsection (b) within the 3.16
mV/m contour of a commercial or NCE FM station must be served on the LPFM licensee and
the Federa Communications Commission, attention Audio Services Divison. The LPFM
station must suspend operations within twenty-four hours of the receipt of such complaint
unless the interference has been resolved to the satisfaction of the complainant on the basis of
suitable techniques. An LPFM station may only resume operations at the direction of the
Federa Communications Commission. If the Commission determines that the complainant has
refused to permit the LPFM station to apply remedia techniques that demonstrably will
eliminate the interference without impairment of the original reception, the licensee of the
LPFM dtation is absolved of further responsibility.

It shal be the responsibility of the licensee of an LPFM dtation to correct any condition of

interference that results from the radiation of radio frequency energy outside its assigned
channel. Upon notice by the FCC to the station licensee or operator that such interference is
caused by spurious emissions of the station, operation of the station shall be immediately
suspended and not resumed until the interference has been eliminated. However, short test
transmissions may be made during the period of suspended operation to check the efficacy of
remedial measures.
In each instance where suspension of operation is required, the licensee shall submit a full
report to the FCC in Washington, D.C., after operation is resumed, containing details of the
nature of the interference, the source of the interfering signals, and the remedia steps taken to
eliminate the interference.

12. A new section 73.811 is added as follows:

§ 73.811 LPFM Power and antenna height requirements.

a) LP100 Stations:

1

2)

Maximum Facilities. LP100 stations will be authorized to operate with maximum facilities of
100 watts effective radiated power (ERP) at 30 meters antenna height above average terrain
(HAAT). An LP100 station with a HAAT that exceeds 30 meters will not be permitted to
operate with an ERP greater than that which would result in a 60 dBu contour of 5.6
kilometers. In no event will an ERP less than one watt be authorized. No facility will be
authorized in excess of one watt ERP at 450 meters HAAT.

Minimum facilities. LP100 stations may not operate with facilities less than 50 watts ERP at
30 meters HAAT or the equivalent necessary to produce a 60 dBu contour that extends at |east
4.7 kilometers.

b) LP10 Stations:

1

Maximum Facilities. LP10 stations will be authorized to operate with maximum facilities of
10 watts ERP at 30 meters HAAT. An LP10 station with aHAAT that exceeds 30 meters will
not be permitted to operate with an ERP greater than that which would result in a 60 dBu
contour of 3.2 kilometers. In no event will an ERP less than one watt be authorized. No
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facility will be authorized in excess of one watt ERP at 100 meters HAAT.

2) Minimum Facilities. LP10 stations may not operate with less than one watt ERP.

13. A new Section 73.812 is added, as follows:
§73.812 Rounding of power and antenna heights.
(a) Effectiveradiated power (ERP) will be rounded to the nearest watt on LPFM authorizations.
(b) Antenna radiation center, antenna height above average terrain (HAAT), and antenna
supporting structure height will al be rounded to the nearest meter on LPFM authorizations.

14. A new section 73.813 is added, as follows:
§ 73.813 Determination of antenna height above averageterrain (HAAT).
HAAT determinations for LPFM stations will be made in accordance with the procedure detailed
in 8 73.313(d) of this Part.

15. A new Section 73.816 is added, as follows:
§73.816 Antennas.

(a) Directional antennas will not be authorized in the LPFM service.

(b) Permittees and licensees may employ nondirectional antennas with horizonta only
polarization, vertical only polarization, circular polarization or eliptical polarization.

16. A new Section 73.825 is added, as follows:
§73.825 Protection to Reception of TV Channel 6
LPFM stations will be authorized on Channels 201 through 220 only if the pertinent

minimum separation distances in the following table are met with respect to al TV Channel 6
stations.
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FM Channel Number Class LP100to TV Channel 6 | ClassLP10to TV Channel 6

(km) (km)
201 219 171
202 204 162
203 188 156
204 179 153
205 167 149
206 156 143
207 151 141
208 151 141
209 151 141
210 151 141
211 151 141
212 149 140
213 147 139
214 145 138
215 143 137
216 142 136
217 142 136
218 139 134
219 137 134
220 136 133

17. A new Section 73.840 is added, as follows:
§73.840 Operating power and mode tolerances.

The transmitter power output (TPO) of an LPFM station must be determined by the procedures
set forth in Section 73.267 of this Part. The operating TPO of an LPFM station with an
authorized TPO of more than ten watts must be maintained as near as practicable to its authorized
TPO and may not be less than 90% of the minimum TPO nor greater than 105% of the maximum
authorized TPO. An LPFM station with an authorized TPO of ten watts or less may operate with
less than the authorized power, but not more than 105% of the authorized power.

18. A new Section 73.845 is added, as follows
§ 73.845 Transmission system oper ation.
Each LPFM licensee is responsible for maintaining and operating its broadcast station in a manner
that complies with the technical rules set forth elsewhere in this Part and in accordance with the
terms of the station authorization. In the event that an LPFM station is operating in a manner that

is not in compliance with the technica rules set forth elsewhere in this part or the terms of the
station authorization, broadcast operation must be terminated within three hours.
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19. A new Section 73.850 is added, as follows:
§73.850 Operating schedule.

(& All LPFM stations will be licensed for unlimited time operation, except those stations operating
under atime sharing agreement pursuant to Section 73.872 of this subpart.

(b) All LPFM stations are required to operate at least 36 hours per week, consisting of at least 5
hours of operation per day on at least 6 days of the week; however, stations licensed to educational
institutions are not required to operate on Saturday or Sunday or to observe the minimum operating
requirements during those days designated on the officia school calendar as vacation or recess
periods.

20. A new Section 73.853 is added, as follows:
§73.853 Licensing requirements and service.
(@) AnLPFM station may be licensed only to:
() nonprofit educationa organizations and upon a showing that the proposed station
will be used for the advancement of an educational program; and
(i) dtate and local governments and non-government entities that will provide
noncommercial public safety radio services.
(b) Only local applicants will be permitted to submit applications for a period of two years from
the date that LP100 and LP10 stations, respectively, are first made available for application. For
the purposes of this subsection, an applicant will be deemed local if it can certify that:

(i) the applicant, its local chapter or branch is physically headquartered or has a campus
within 16.1 km (10 miles) of the proposed site for the transmitting antenna;

(i) it has 75% of its board members residing within 16.1 km (10 miles) of the
proposed site for the transmitting antenna; or

(iii) in the case of any applicant proposing a public safety radio service, the applicant has
jurisdiction within the service area of the proposed LPFM dtation.

21. A new Section 73.854 is added, as follows:
§ 73.854 Unlicensed operations.

No application for an LPFM station may be granted unless the applicant certifies, under penalty of
perjury, to one of the following statements:

(8 Neither the applicant, nor any party to the application, has engaged in any manner including
individually or with persons, groups, organizations or other entities, in the unlicensed operation
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of any station in violation of Section 301 of the Communications Act of 1934, as amended, 47
U.S.C. Section 301.

(b) To the extent the applicant or any party to the application has engaged in any manner,
individually or with other persons, groups, organizations or other entities, in the unlicensed
operation of a station in violation of Section 301 of the Communications Act of 1934, as
amended, 47 U.S.C. Section 301, such an engagement:

(1) ceased voluntarily no later than February 26, 1999, without direction from the FCC to
do so; or

(2) ceased operation within 24 hours of being directed by the FCC to terminate unlicensed
operation of any station.

22. A new Section 73.855 is added, as follows:
§73.855 Ownership limits.

(& No authorization for an LPFM station shall be granted to any party if the grant of that
authorization will result in any such party holding an attributable interest in two LPFM stations
separated by less than 12 km (7 miles).

(b) Nationwide ownership limits will be phased in according to the following schedule:

(1) For a period of two years from the date that the LPFM stations are first made
available for application, a party may hold an attributable interest in no more than one
LPFM station.

(2) For the period between two and three years from the date that the initia filing window
opens for LPFM applications, a party may hold an attributable interest in no more than
five LPFM stations.

(3) After three years from the date that the initial filing window opensfor LPFM  stations,
aparty may hold an attributable interest in no more than ten stations.
23. A new Section 73.858 is added, as follows:
§73.858 Attribution of LPFM station interests.
Ownership and other interestsin LPFM station permittees and licensees will be attributed to their
holders and deemed cognizable for the purposes of 88 73.855 and 73.860 of this Subpart, in
accordance with the provisions of §73.3555, subject to the following exceptions:
(8 A director of an entity that holds an LPFM license will not have such interest treated
as attributable if such director aso holds an attributable interest in a broadcast licensee or

other media entity but recuses himself or herself from any matters affecting the LPFM
station.
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(b) A local chapter of a national or other large organization shall not have the attributable
interests of the national organization attributed to it provided that the local chapter
maintains alocal business office and has adistinct local presence and mission.

(c) A parent or subsidiary of a LPFM licensee or permittee that is a non-stock corporation
will be treated as having an attributable interest in such corporation. The officers,
directors, and members of a non-stock corporation’s governing body and of any parent or
subsidiary entity will have such positiona interests attributed to them.

24. A new Section 73.860 is added, as follows:
§73.860 Cross-owner ship.
(a) No license for an LPFM station shall be granted to any party if the grant of such authorization
will result in the same party holding an attributable interest in any other non-LPFM broadcast
gtation, including any FM trandator or low power television station, or any other media subject to

broadcast ownership restrictions.

(b) A party with an attributable interest in a broadcast radio station must divest such interest prior
to the commencement of operations of an LPFM station in which the party also holds an interest.

(©0 No LPFM licensee may enter into an operating agreement of any type, including a time
brokerage or management agreement, with either a full power broadcast station or another LPFM
station.

25. A new Section 73.865 is added, as follows:
§73.865 Assignment and transfer of LPFM authorizations.

(& AnLPFM authorization may not be transferred or assigned except for a transfer or assignment
that involves:

(1) lessthan asubstantial change in ownership and control; or
(2) aninvoluntary assignment of license or transfer of control.

(b) A change in the name of an LPFM licensee where no change in ownership or control is
involved may be accomplished by written notification by the licensee to the Commission

26. A new Section 73.870 is added, as follows:
§73.870 Processing of LPFM Broadcast Station applications.

(& A minor change for an LP100 station authorized under this Subpart is limited to transmitter
relocations of less than two kilometers. A minor change for an LP10 station authorized under this
Subpart cannot is limited to transmitter site relocations of less than one kilometer. Minor changes
of LPFM dtations may include changes in frequency to adjacent or IF frequencies, or, upon a
technical showing of reduced interference, to any frequency.
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(b) The Commission will specify by Public Notice awindow filing period for applications for new
LPFM stations and major modifications in the facilities of authorized LPFM stations. LPFM
applications for new facilities and for major modifications in authorized LPFM stations will be
accepted only during the appropriate window. Applications submitted prior to the window opening
date identified in the Public Notice will be returned as premature. Applications submitted after the
deadline will be dismissed with prejudice as untimely.

(c) Applications subject to subsection (b) that fail to meet the Section 73.807 minimum distance
separations, other than to LPFM station facilities proposed in applications filed in the same
window, will be dismissed without any opportunity to amend such applications.

(d) Following the close of the window, the Commission will issue a Public Notice of acceptance
for filing of applications submitted pursuant to subsection (b) that meet technical and lega
requirements and that are not in conflict with any other application filed during the window.
Following the close of the window, the Commission also will issue a Public Notice of the
acceptance for filing of all applications tentatively selected pursuant to the procedures for mutually
exclusive LPFM applications set forth at Section 73.872. Petitions to deny such applications may
be filed within 30 days of such public notice and in accordance with the procedures set forth at
Section 73.3584 of this Part. A copy of any petition to deny must be served on the applicant.

(&) Minor change LPFM applications may be filed at any time, unless restricted by the staff, and
generaly, will be processed in the order in which they are tendered. Such applications must meet
all technical and legal requirements applicable to new LPFM station applications.

27. A new section 73.872 is added, as follows:
§73.872 Selection procedurefor mutually exclusve LPFM applications.

(a) Following the close of each window for new LPFM stations and for modifications in the facilities of
authorized LPFM stations, the Commission will issue a public notice identifying al groups of
mutually exclusive applications. Such applications will be awvarded points to determine the tentative
selectee. Unless resolved by settlement pursuant to subsection (€), the tentative selectee will be the
applicant within each group with the highest point total under the procedure set forth in this section,
except as provided in paragraphs (c) and (d).

(b) Each mutualy exclusive application will be awarded one point for each of the following criteria,
based on application certification that the qualifying conditions are met:

(1) Established community presence. An applicant must, for a period of at least two years prior to
application, have been physically headquartered, have had a campus, or have had seventy-five
percent of its board members residing within 10 miles of the coordinates of the proposed
transmitting antenna.  Applicants claming a point for this criterion must submit the
documentation set forth in the application form at the time of filing their applications.

(2) Proposed operating hours. The applicant must pledge to operate at least 12 hours per day.

(3) Local program origination. The applicant must pledge to originate locally at least eight hours of
programming per day. For purposes of this criterion, local origination is the production of
programming within 10 miles of the coordinates of the proposed transmitting antenna.

(o) Voluntary Time-Sharing. If mutually exclusive applications have the same point total, any two or
more of the tied applicants may propose to share use of the frequency by submitting, within 30 days
of the release of a public notice announcing the tie, a time-share proposal. Such proposals shall be

98



Federal Communications Commission FCC 00-19

treated as amendments to the time-share proponents’ applications, and shall become part of the terms

of the dtation license. Where such proposals include all of the tied applications, al of the tied

applications will be treated as tentative selectees; otherwise, time-share proponents points will be
aggregated to determine the tentative selectees.

(1) Time-share proposals shal be in writing and signed by each time-share proponent, and shall
satisfy the following requirements. (i) the proposal must specify the proposed hours of operation
of each time-share proponent; (ii) the proposal must not include simultaneous operation of the
time-share proponents; and (iii) each time-share proponent must propose to operate for at least
10 hours per week.

(2) Where a gtation is licensed pursuant to a time-sharing proposal, a change of the regular schedule
set forth therein will be permitted only where an written agreement signed by each time-sharing
licensee and complying with requirements (i) through (iii) above is filed with the Commission,
Attention: Audio Services Division, Mass Media Bureau, prior to the date of the change.

(d) Successive License Terms.

(1) If atie among mutualy exclusive applications is not resolved through time-sharing in
accordance with paragraph (c) of this section, the tied applications will be reviewed for
acceptability and applicants with tied, grantable applications will be eligible for equal, successive,
non-renewable license terms of no less than one year each for a total combined term of eight years,
in accordance with Section 73.873. Eligible applications will be granted simultaneously, and the
sequence of the applicants license terms will be determined by the sequence in which they file
applications for licenses to cover their construction permits based on the day of filing, except that
eligible applicants proposing same-site facilities will be required, within 30 days of written
notification by the Commission staff, to submit a written settlement agreement as to construction
and license term sequence. Failure to submit such an agreement will result in the dismissal of the
applications proposing same-site facilities and the grant of the remaining, eligible applications.

(2) Groups of more than eight tied, grantable applications will not be digible for successive license
terms under this section. Where such groups exist, the staff will dismiss all but the applications of
the eight entities with the longest established community presences, as provided in paragraph (b)(1)
of this section. If more than eight tied, grantable applications remain, the applicants must submit,
within 30 days of written notification by the Commission staff, a written settlement agreement
limiting the group to eight. Failure to do so will result in dismissal of the entire application group.

(&) Mutually exclusive applicants may propose a settlement at any time during the selection
process after the release of a public notice announcing the mutually exclusive groups. Settlement
proposals must include al of the applicants in a group and must comply with the Commission’s
rules and policies regarding settlements, including the requirements of Sections 73.3525, 73.3588,
and 73.3589 of this Part. Settlement proposals may include time-share agreements that comply
with the requirements of subsection(c), provided that such agreements may not be filed for the
purpose of point aggregation outside of the thirty-day period set forth in subsection (c).

28. A new Section 73.873 is added, as follows:
§73.873 LPFM license period.
(& Initia licenses for LPFM stations not subject to successive license terms will be issued for a

period running until the date specified in §73.1020 for full service stations operating in the LPFM
station’ s state or territory, or if issued after such date, determined in accordance with §73.1020.
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(b) The station license period issued under the successive license term tiebreaker procedures will
be determined pursuant to Section 73.872(d) of this Subpart and shall be for the period specified in
the station license.

(c) The license of an LPFM station that fails to transmit broadcast signals for any consecutive 12-
month period expires as a matter of law at the end of that period, notwithstanding any provision,
term, or condition of the license to the contrary.

29. A new Section 73.875 is added, as follows
§ 73.875 Modification of transmission systems.

The following procedures and restrictions apply to licensee modifications of authorized broadcast
transmission system facilities.

(a) The following changes are prohibited:

(1) Those that would result in the emission of signals outside of the authorized channel
exceeding limits prescribed for the class of service.

(2) Those that would cause the transmission system to exceed the equipment performance
measurements prescribed in Section 73.508 of this Part.

(b) The following changes may be made only after the grant of a construction permit application on
FCC Form 318.

(1) Any construction of a new tower structure for broadcast purposes, except for
replacement of an existing tower with a new tower of identical height and geographic
coordinates.

(2) Any change in station geographic coordinates, including coordinate corrections and any
move of the antenna to another tower structure located at the same coordinates.

(3) Any change in antenna height more than 2 meters above or 4 meters below the
authorized value.

(4) Any changein channel.

(c) The following LPFM modifications may be made without prior authorization from the
Commission. A modification of license application (FCC Form 319) must be submitted to the
Commission within 10 days of commencing program test operations pursuant to § 73.1620. For
applications filed pursuant to subsection (c)(1), the modification of license application must
contain an exhibit demonstrating compliance with the Commission's radiofrequency radiation
guidelines. In addition, applications soldly filed pursuant to subsections (c)(1) or (c)(2), where the
instalation is located within 3.2 km of an AM tower or is located on an AM tower, an exhibit
demonstrating compliance with § 73.1692 is also required.

(1) Replacement of an antenna with one of the same or different number of antenna bays, provided
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that the height of the antenna radiation center is not more than 2 meters above or 4 meters below
the authorized values. Program test operations at the full authorized ERP may commence
immediately upon installation pursuant to § 73.1620(a)(1).

(2) Replacement of a transmission line with one of a different type or length which changes the
transmitter operating power (TPO) from the authorized value, but not the ERP, must be reported in
alicense modification application to the Commission.

(3) Changes in the hours of operation of stations authorized pursuant to time-share agreements in
accordance with Section 73.872 of this Part.

30. A new Section 73.877 is added, as follows:
§73.877 Station logs for LPFM stations.

(& The licensee of each LPFM station must maintain a station log. Each log entry must include
the time and date of observation and the name of the person making the entry. The following
information must be entered in the station log:

(1) Any extinguishment or malfunction of the antenna structure obstruction lighting,
adjustments, repairs, or replacement to the lighting system, or related notification to the
FAA.

See Sections 17.48 and 73.49 of this Part.

(2) Brief explanation of station outages due to equipment malfunction, servicing, or
replacement;

(3) Operations not in accordance with the station license; and
(4) EASweekly log requirements set fort in Section 11.61(a)(1)(v) of this Chapter.
31. A new Section 73.878 is added, as follows:
§ 73.878 Station ingpections by FCC; availability to FCC of station logs and records.

(& The licensee of a broadcast station shall make the station available for inspection by
representatives of the FCC during the station's business hours, and at any time it isin operation. In
the course of an inspection or investigation, an FCC representative may require special equipment
or program tests.

(b) Station records and logs shall be made available for inspection or duplication at the request of
the FCC or its representatives. Such logs or records may be removed from the licensee's
possession by an FCC representative or, upon request, shall be mailed by the licensee to the FCC
by either registered mail, return receipt requested, or certified mail, return receipt requested. The
return receipt shall be retained by the licensee as part of the station records until such records or
logs are returned to the licensee. A receipt shall be furnished when the logs or records are removed
from the licensee's possession by an FCC representative and this receipt shall be retained by the
licensee as part of the station records until such records or logs are returned to the licensee. When
the FCC has no further need for such records or logs, they shall be returned to the licensee. The
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provisions of this rule shall apply solely to those station logs and records that are required to be
maintained by the provisions of this part.

(1) Where records or logs are maintained as the official records of a recognized law enforcement
agency and the remova of the records from the possession of the law enforcement agency will
hinder its law enforcement activities, such records will not be removed pursuant to this section
if the chief of the law enforcement agency promptly certifies in writing to the FCC that
removal of the logs or records will hinder law enforcement activities of the agency, stating
insofar as feasible the basis for his decision and the date when it can reasonably be expected
that such records will be released to the FCC.

32. A new Section 73.879 is added, as follows:

§ 73.879 Signal retransmission.

An LPFM licensee may not retransmit, either terrestrially or via satellite, the signal of a full-power
radio broadcast station.

33. A new Section 73.881 is added, as follows:
§73.881 Equal employment opportunities.
General EEO policy. Equal employment opportunity shall be afforded by al LPFM licensees and
permittees to al qualified persons, and no person shall be discriminated against because of race,
color , religion, national origin, or sex.

34. Section 73.1001 in Subpart H is modified as follows:
§73.1001 Scope.
(a) * % %
(b) Rulesin part 73 applying exclusively to a particular broadcast service are contained in the
following: AM, subpart A; FM, subpart B; Noncommercial Educational FM, subpart C; TV,
subpart E; and LPFM, subpart G.
(c) Certain provisions of this subpart apply to International Broadcast Stations (subpart F, part
73), LPFM (subpart G, part 73), and Low Power TV, TV Trandator and TV Booster Stations

(subpart G, part 74) where the rules for those services so provide.

(d)***

35. Section 73.1620 is modified as follows:
§73.1620 Program tests.

(a) Upon the completion of construction of an AM, FM, LPFM, or TV station in accordance with
the terms of the construction permit, the technical provisions of the application, the rules and
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regulations and the applicable engineering standards, program tests may be conducted in
accordance with the following:

(1) * * *

(5) Except for permits subject to successive license terms, the permittee of an LPFM
station may begin program tests upon notification to the FCC in Washington, D.C.
provided that within 10 days thereafter, an application for license is filed. Program tests

may be conducted by a licensee subject to mandatory license terms only during the term
specified on such licensee' s authorization.

* % * % * %
36. Section 73.1660 is modified as follows:
§73.1660 Acceptability of broadcast transmitters.

(& An AM, FM, LPFM, or TV transmitter shall be verified for compliance with the requirements
of this part following the procedures described in Part 2 of the FCC rules.

(b) * * *x * %

37. Section 73.3533 is modified as follows:
§73.3533 Application for construction permit or modification of construction permit.

* * % *x %

(8(8) FCC Form 318, “Application for Construction Permit for a Low Power FM Broadcast
Station.”

* * * *x %

38. Section 73.3536 is modified as follows:

§ 73.3536 Application for licenseto cover construction permit.

(f) Only four-letter call signs (plus LP, FM, or TV, if used) will be assigned. The four letter call
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sign for LPFM stations will be followed by the suffix “-LP". However, subject to the provisions of
this section, a call sign of a station may be conformed to a commonly-owned station holding a
three-letter call sign (plus FM, TV, or LP suffixes, if used).

* * *x % %

40. Section 73.3598 is modified as follows:

873.3598 Period of construction.

* * % *x %

(a) Each origina construction permit for the construction of a new TV, AM, FM or International
Broadcast; low power TV; TV trandator; TV booster; FM trandator; FM booster; or broadcast
auxiliary station, or to make changes in such existing stations, shall specify a period of three years
from the date of issuance of the origina construction permit within which construction shall be
completed and application for license filed. Each original construction permit for the construction
of anew LPFM station shall specify a period of eighteen months from the date of issuance of the
congtruction permit within which construction shall be completed and application for license filed

41. Theinformational Section 73.3617 is modified to eliminate the reference to the Enforcement Division:
§73.3617 Broadcast information available on the Internet.
The Mass Media Bureau and each of its Divisions provide information on the Internet regarding
broadcast rules and policies, pending and completed rulemakings, and pending applications. These
sites aso include copies of public notices and texts of recent decisions. The Mass Media Bureau's
addressiis http://www.fcc.gov/mmb/; the Audio Services Division addressis
http://www.fcc.gov/mmb/asd/; the Video Services Division islocated at
http://www.fcc.gov/mmb/vsd/; and the Policy and Rules Division's address is
http://www.fcc.gov/mmb/prd/.

Part 74 of Title 47 of the U.S. Code of Federal Regulations is amended to read as follows:

PART 74 — EXPERIMENTAL RADIO, AUXILIARY, SPECIAL BROADCAST AND OTHER
PROGRAM DISTRIBUTIONAL SERVICES

1. The authority citation for Part 74 continues to read as follows:
Authority: 47 U.S.C. 154, 303, 334, 336
2. Section 74.432, Subpart D in Part 74 is modified, as follows:
§ 74.432 Licensing requirements and procedures.
(@& A license for a remote pickup station will be issued to: the licensee of an AM, FM,

noncommercial FM, low power FM, TV, international broadcast or low power TV station;
broadcast network-entity; or cable network-entity.
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3. Section 73.532, Subpart E in Part 74, is modified, as follows:
§ 74.532 Licensing requirements.

(a) An aural broadcast STL or an aural broadcast intercity relay station will be licensed only to the
licensee or licensees of broadcast stations, including low power FM sations, other than
international broadcast stations, and for use with broadcast stations owned entirely by or under
common control of the licensee or licensees. An aural broadcast intercity relay station also will be
licensed for use by low power FM dtations, noncommercia educational FM trandator stations
assigned to reserved channels (Channels 201-220) and owned and operated by their primary
station, by FM trandator stations operating within the coverage contour of their primary stations,
and by FM booster stations. Aura auxiliary stations licensed to low power FM stations will be
assigned on a secondary basis; i.e., subject to the condition that no harmful interference is caused
to other aural auxiliary stations assigned to radio broadcast stations. Auxiliary stations licensed to
low power FM stations must accept any interference caused by stations having primary use of
aural auxiliary frequencies.

4. Section 74.1204 Subpart L in Part 74, is renamed and amended as follows:

874.1204 Protection of FM broadcast, FM Trandator and L P100 stations.
(&  An application for an FM trandator station will not be accepted for filing if the proposed
operation would involve overlap of predicted field contours with any other authorized commercia
or noncommercial educationa FM broadcast stations, FM trandators, and Class D (secondary)
noncommercial educational FM stations; or if it would result in new or increased overlap with an
LP100 station, as set forth below:

(1) * * *

(2) * * *

(3) * * *

(4) LP100 stations (Protected Contour: 1 mV/m)

Frequency separation Interference contour of Protected contour of
proposed translator station LP100 LPFM
station
Cochannel 0.1 mV/m (40 dBu) 1 mV/m (60 dBu)
200 kHz 0.5 mV/m (54 dBu) 1 mV/m (60 dBu)
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APPENDIX B

Grandfathered Superpowered Stations Operating Within the Reserved Band as of

December 31, 1999

Classfor LPFM
Call Sign Facility ID | Community of License Class | protection
Determination®
WARY 71709 Valhalla, NY D A
WCEB 13942 Corning, NY D A
WSIA 65557 Staten Island, NY D A
WGEV 23619 Beaver Falls, PA D A
WFWM 22791 Frostburg, MD Bl B
KCEP 50390 Las Vegas, NV C2 Cl
KFLQ 20637 Albuquerque,NM C C
WAMC 70849 Albany, NY B Cl
WBNI-FM 53745 Fort Wayne, IN B Cl
WDTR-FM 6056 Detroit B Cl
WERN 63030 Madison, WI B Cl
WETA 65669 Washington, DC B Cl
WGBH 70510 Boston, MA B Cl
WHAD 63901 Deafield, WI B Cl
WILL-FM 68940 Urbana, IL B Cl
WKAR-FM | 41683 East Lansing, M| B Cl
WMBI-FM 66063 Chicago, IL B Cl
WRTI 65190 Philadelphia, PA B Cl
WUOM 66319 Ann Arbor, Ml B Cl
KPFK 51252 Los Angeles, CA B C
KQED-FM 35501 San Francisco, CA B C
KUSC 69318 Los Angeles, CA B C
WIPR-FM 53860 San Juan, PR B C
! See 1 70.
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APPENDIX C
FINAL REGULATORY FLEXIBILITY ACT ANALYSIS

As required by the Regulatory Flexibility Act (RFA),? an Initial Regulatory Flexibility Analysis (IRFA)
was incorporated in the Notice of Proposed Rulemaking (Notice).> The Commission sought written
public comment on the proposals in the Notice, including comment on the IRFA. No comments were
received i4n response to the IRFA. This present Final Regulatory Flexibility Analysis (FRFA) conforms to
the RFA.

Need for and Objectives of the Report and Order

The Commission received petitions for rulemaking asking for the creation of alow power radio service.
Because they raised similar or identical issues, the Commission coordinated its responses to them. The
Commission released public notices of its receipt of three of the proposals and invited public comment on
them. In response to significant public support, the Commission released the Notice to propose a new,
low power FM service.

In the Report and Order, the Commission is adopting a 100-watt class (LP100) and a 10-watt class
(LP10). Because of the predicted lower construction and operationa costs of LPFM stations as opposed
to full power facilities, we expect that small entities would be expected to have few economic obstacles to
becoming LPFM licensees. Therefore, this new service may serve as a vehicle for small entities and
under-represented groups (including women and minorities) to gain valuable broadcast experience and to
add their voices to their local communities.

Summary of Significant Issues Raised by Public Commentsin Response to the IRFA

No comments were received in response to the IRFA.

Description and Estimate of the Number of Small Entitiesto Which Rules Will Apply

The RFA directs agencies to provide a description of and, where feasible, an estimate of the number of
small entities that will be affected by the rules.® The RFA generally defines the term "small entity” as

having the same meaning as the terms "small business,” "small organization,” and "small governmental
jurisdiction."® In addition, the term "small business' has the same meaning as the term "small business

2 See5U.S.C. 8603. The RFA, see 5 U.S.C. § 601 et seq., has been amended by the Contract With America

Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Title I of the CWAAA isthe
Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

3 Cresation of aLow Power Radio Service, MM Daocket No. 99-25, Notice of Proposed Rulemaking, 14 FCC
Red 2471, 2530-2534 (1999) (Notice).

4 See5U.S.C. § 604.
° 5 U.S.C. § 603(b)(3).
6 5U.S.C. § 601(6).
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concern” under the Small Business Act.” A small business concern is one which: (1) is independently
owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any additiona criteria
established by the Small Business Administration (SBA).® A small organization is generally "any not-for-
profit enterprise which is independently owned and operated and is not dominant in its field."®
Nationwide, as of 1992, there were approximately 275,801 small organizations.” “Small governmental
jurisdiction” generally means “governments of cities, counties, towns, townships, villages, school
districts, or special districts, with a population of less than 50,000.” ' The Census Bureau estimates that
this ratio is approximately accurate for all governmental entities. Thus, of the 85,006 governmental
entities, we estimate that 81,600 (91 per cent) are small entities.

The Small Business Administration defines a radio broadcasting station that has $5 million or lessin
annual receipts as a small business.”” A radio broadcasting station is an establishment primarily engaged
in broadcasting aural programs by radio to the public.*® Included in this industry are commercial,
religious, educational, and other radio stations.* The 1992 Census indicates that 96 percent (5,861 of
6,127) radio station establishments produced less than $5 million in revenuein 1992. Official
Commission records indicate that 11,334 individual radio stations were operating in 1992." As of
December 31, 1998, Commission records indicate that 12,615 radio stations were operating, of which
7,832 were FM stations.™

The rules will apply to anew category of FM radio broadcasting service. It isnot known how many
entities may seek to obtain alow power radio license. Nor do we know how many of these entities will
be small entities. We note, however, that in the year since we issued the Notice, the Commission’s LPFM
website has received approximately 100,000 hits, demonstrating the interest of individuals and groupsin

! 5 U.S.C. § 601(3) (incorporating by reference the definition of "small business concern™ in 15 U.S.C.

§632). Pursuant to the RFA, the statutory definition of a small business applies "unless an agency, after
consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public
comment, establishes one or more definitions of such term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register.” 5 U.S.C. § 601(3).

8 Small Business Act, 15 U.S.C. § 632 (1996).

9 5U.S.C. § 601(4).

1o 1992 Economic Census, U.S. Bureau of the Census, Table 6 (special tabulation of data under contract to

Office of Advocacy of the U.S. Small Business Administration).

n 5U.S.C. § 601(4).
12 13 C.F.R. § 121.201, SIC code 4832.
B 1992 Census, Series UC92-S-1, a Appendix A-9.

14 Id. The definition used by the SBA also includes radio broadcasting stations which a so produce radio

program materials. Separate establishments that are primarily engaged in producing radio program material are
classified under another SIC number, however. 1d.
B FCC News Release, No. 31327 (Jan. 13, 1993).

16 FCC News Release, "Broadcast Station Totals as of September 30, 1999" (Nov. 22, 1999).
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operating such afacility. In addition, we expect that, due to the small size of low power FM stations,
small entities would generally have a greater interest than large ones in acquiring them.

Description of Projected Reporting, Recor dkeeping, and Other Compliance Requirements

The Commission is creating a new broadcasting service that may allow hundreds or thousands of small
entities to become broadcast licensees for the first time. This endeavor will require the collection of
information for the purposes of processing applications for (among other things) initial construction
permits, assignments and transfers, and renewals. We will also require lower power radio stations to
comply with some of the reporting, recordkeeping, and other compliance requirements as full power radio
broadcasters.

Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant
Alternatives Considered

The RFA requires agencies to describe any significant alternatives that it has considered in reaching its
proposed approach, which may include the following four alternatives: (1) the establishment of differing
compliance or reporting requirements or timetables that take into account the resources available to small
entities; (2) the clarification, consolidation, or smplification of compliance or reporting requirements
under the rule for small entities; (3) the use of performance rather than design standards; and (4) an
exemption from coverage of the rule, or any part thereof, for small entities."’

The LP100 and LP10 services are likely create significant opportunities for new small businesses. In
addition, the Commission has taken steps to minimize the impact on existing small broadcasters.

Creating New Opportunities for Small Businesses. The Report and Order adopts a number of rules
designed to help small businesses obtain and retain LP100 and LP10 licenses. These include ownership
rules, and exemptions from mandatory electronic filing and main studio requirements.

The Report and Order adopts ownership rules to assist small entities to acquire or construct L PFM
stations. Parties with attributable interests in any full power broadcast facilities are not eligible to have
any ownership interest in any low power radio stations; this prevents large group owners (or even large
single-station owners) from constructing and operating LPFM facilities that might otherwise be available
to small entities.”® The local and national ownership restrictions of one station per community and,
initially, one station, and ultimately, 10 stations, nationwide are intended to ensure that ample LPFM
stations are available for small entities."® However, the ownership rules aso prohibit small entity full
power broadcasters from acquiring LPFM licenses.

The Report and Order also modifies the application of some of our programming and service
requirements for LPFM stations. LPFM stations are not required to maintain a public file, although they
must maintain a political file.®® They also need not create quarterly issues and programming lists or

v 5 U.S.C. § 603(c)(1)-(4).

18 See Report and Order at Part I1.D.1.

9 See Report and Order at Parts11.D.3, 11.D.4.
2 See Report and Order at Part 11.G.3, 11.G.6.
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maintain a main studio.” In addition, while full power and LPFM stations both must participate in the
Emergency Alert System (EAS) and have decoding equipment, LPFM stations need not purchase
encoding equipment.? In addition, LPFM licensees need not comply with any EEO program
requirements we adopt in our pending rulemaking proceeding. These exemptions from and modifications
of the application of the Commission’s programming and service requirementsto LPFM stations will
reduce administrative burdens and costs for small business licensees.

The Report and Order also adopts filing requirements that should help small businesses. Although the
Notice proposed to mandate electronic filing for LPFM stations, the Report and Order declined to do so
for the first round of LP100 applications.”® The Commission made this decision because it recognized
that there might be a disparity between applicants for LP100 licenses in terms of computer resources and
skills. Thisresult should help small businesses without more advanced technological resourcesto
participate in the LP100 application process. The Report and Order adopts awindow filing process, as
opposed to afirst-come, first-served process, some commenters claimed that the latter process would
favor applicants with superior financial and technical resources.”

Minimizing Impact on Existing Small Business Broadcast Stations. The Report and Order has also
adopted an alternative that will minimize the impact on existing small business broadcast stations. LP100
and LP10 stations will be noncommercial, educational stations, and so will not compete with small
business commercial broadcasters for advertising revenue.

Report to Congress

The Commission will send a copy of the Report and Order, including this FRFA, in areport to be sent to
Congress pursuant to the Small Business Regulatory Enforcement Fairness Act of 1996, see5 U.S.C. §
801(a)(1)(A). In addition, the Commission will send a copy of the Report and Order, including the
FRFA, to the Chief Counsel for Advocacy of the Small Business Administration. A copy of the Report
and Order and FRFA (or summaries thereof) will aso be published in the Federal Register. See5 U.S.C.
§ 604(b).

A Seeid.

z See Report and Order at Part 11.G.8.
= See Report and Order at Part I1.F.1.
# See Report and Order at Part I1.F.2.
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SEPARATE STATEMENT OF CHAIRMAN WILLIAM E. KENNARD

Re: Creation of a Low Power Radio Service (MM 99-25)

When | first became Chairman of the FCC, | started talking to people about radio. And |
encountered alot of frustration on the part of folks who felt like they had ideas on how to put
radio to good use serving their communities, but no way of putting those ideas into action.

| heard this from churches and schools, community groups and public safety officias, civic
organizations, and non-English speaking communities, from the Haitians in South Florida to the
Vietnamese of South Texas.

In meeting with these groups, I’ ve been struck by al of the different ways they propose to
use the airwaves. Some want low power FM to serve as aforum for discussions of issues
relevant to local communities. Some want to provide job training for young people seeking to
make a career in broadcasting. Some want to emphasize cultural learning, while others want to
offer more formal instruction and training over the air. And some want to keep their communities
informed of public safety concerns, including weather and traffic conditions.

| have aso been struck by the enthusiasm that these groups have when ssimply discussing
the possibility of alow power service. Every day, it seems, we read about a bigger merger and
more consolidation, all of which leads to the perception that the interests of small groups and
individuals are being lost, and that important voices and viewpoints are being shut out.

The possibility of opening up available spectrum in the FM band has sparked creativity.
Among those who propose new uses for the FM spectrum, the excitement is palpable.

And the fact is, there is more room at the table; there is spectrum available for these and
other uses. But rather than being able to use the available spectrum to test their ideasin the
marketplace, these groups are being shut out, prohibited from serving their communities.

Today we recognize the important role of more modest technical facilities, and throw
open the doors of opportunity to the smaller, community-oriented broadcaster.

Now there are those that argue that there is no viable business case for low power FM,
that the economics just don’t work, and that the FCC should save low power broadcasters from
themselves. | am not convinced of this because it is not the business of the FCC to pick winners
and losers. We should empower consumers to decide what he or she prefers, rather than ruling
out some options on our own and depriving the listener of making that choice for him- or herself.

That's what faith in the marketplace is al about. Remember, there wasatimein this
country when AM broadcasters said that FM would never make it.
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Some argue that the creation of a new FM service means there will be more licensees
subject to our broadcasting rules, making enforcement of our rules more difficult and more
expensive. | am skeptical when concerns like administrative expense and convenience are invoked
to justify the exclusion of new competitorsin the market. That'slike saying we won’t issue any
more drivers’ licenses because there are already too many speeders. That would penalize those
who have not broken the law, but do nothing to crack down on those who have.

The most serious objection to low power FM, and one that | have studied extensively, is
the claim that low power FM would cause interference to existing radio stations. | have pledged
all aong that | would not support any proposal that threatens the integrity of existing radio
services. | am pleased to say that my support of today’s proposal is consistent with that pledge.

Protecting the current FM radio service is an obligation that cannot be compromised. In a
relatively short period of time, the FM band has been transformed from a virtual desert into a
vibrant and critical source of news, information, and entertainment in the daily lives of millions of
Americans. It needs and deserves our protection.

That is why we have invested so many resources in conducting and analyzing technical
studies on the issue of low power FM. | suspect that low power FM has been subjected to as
much testing and engineering as any radio service we have ever looked at. And we have learned
quite alot.

The threat of interference has persuaded us to back away from some elements of the
original low power proposal. For instance, we are limiting low power FM to 100 and 10 waitt
stations, even though we initially raised the possibility of 1,000 watt stations aswell. Likewise,
while we considered eliminating both second and third adjacent channel protections, we will be
eliminating only the latter, while retaining the former.

While some studies suggest the possibility of interference even with the limitations we
have adopted, the flaws underling these studies seem plain. Some of the studies cited in
opposition to alow power FM service start with the premise that most existing FM radios do not
provide adequate reception even today, before the creation of alow power service. These
commenters suggest that we adopt standards that bear no relation to the choices that consumers
have repeatedly made In the market, and that we reject reception standards that the over one-half
billion radios now in use implicitly endorse. | see no reason for the FCC to invent standards on its
own, when consumers have aready voted with their dollars to decide on an adequate level of
performance.

Our fundamental obligation under the law, as codified in section 1 of the Communications
Act, isto “make available . . . arapid, efficient, Nation-wide and worldwide wire and radio and
communication service.” At the heart of this mandate is the notion of opening up new
opportunitiesin away that protects the integrity of existing services. Today’s order does exactly
that and | am proud to support it.
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SEPARATE STATEMENT OF COMMISSIONER SUSAN NESS

RE: INTHE MATTER OF CREATION OF A LOW POWER RADIO SERVICE (MM DOCKET
NO. 99-25)

Today we establish a new, unmistakably local radio service on the FM band, carefully crafted to ensure
that community-based voices are heard, while maintaining the technica integrity of the full powered
service. In so doing, we have enabled students, community organizations, churches, and those
underrepresented in conventional broadcasting to provide programming of special interest to community
and niche populations. | support this decision, but write separately to address the issues that | raised in my
statement accompanying the Notice of Proposed Rulemaking last year regarding both the specia nature of
the service and the potentia for interference with full power stations.

Community Based Service

The new low-powered service responds to the needs expressed by thousands of individuals and community-
based groups who envision avehicle to provide a very localized service, including high sports and debates,
local campaign coverage, and other local public service needs. In no way is this service a miniaturized
replica of afull powered station. Rather, it was structured to ensure that the service maintains its unique
character. It isanon-commercia educational service. Licenses are non-transferable. A station’s power
cannot exceed 100 watts, establishing a coverage area approximately 3.5 miles around the transmitter.
Local ownership is required for the first two years and during that time, licensees cannot own any other low
powered FM station. After two years, they are subject to alow national cap, thus assuring awide
dissemination of ownership. Where there are mutually exclusive applications, priority will be given to
those with an established community presence who pledge to provide more local programming over a
longer broadcast day. | believe that these requirements and restrictions will preserve the specia
characteristics of this broadcast service.

Technical Interference

One of the most important functions of the Federal Communications Commission is our stewardship of the
electromagnetic spectrum. In establishing the FCC, Congress charged this agency with avoiding chaos on
the airwaves. Thus, | take very seriously our responsibility not to permit degradation of the FM band.

Moreover, | have long held the view that full powered radio broadcasters should be afforded the
opportunity to transition into the digital world. Thus, | insisted that proponents of in-band-on-channel
(“1BOC”) digital radio broadcast systems have a meaningful opportunity to comment on the impact of
low-power stations on such digital services before the record closed in this proceeding.
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After an exhaustive review of the technical documentation in this record -- including the filings of those
promoting digital IBOC radio systems -- | believe that the technical limitations we have imposed are
adequate to protect existing full powered stations from undue interference from low-powered stations.  In
addition, the record suggests that elimination of third adjacent channel protection does not hamper the
deployment of currently proposed IBOC digita radio systems.

Theitem putsto rest the possibility that we would entertain further reductions in protection through
elimination of the second adjacent channel restriction. | feared that the mere mention of the possibility of
future action could chill financial investment in the full-powered radio service. Thiswould have a
devastating impact --not on the major groups -- but rather, on the small and medium market independent
stations which struggle daily to serve their communities. Many of these independent station and small
group owners are women and minorities — the very groups that are under-represented in the full power
broadcast service.

Finally, the Bureau has assured me that the 20 km buffer zone is sufficient to ensure retention of audience
reach if an FM station is forced to move from its existing tower to another tower, asis often the case when
digital television stations commence service.

Conclusion

The new low power FM service was carefully designed to emphasize its unique community benefits, while
minimizing the possibility of undue interference with the existing full power FM service. | will be watching
carefully whether our hopes and expectations are met as this service is deployed.
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In the Matter of Creation of Low Power Radio Service, MM Docket No. 99-25
Report & Order
Dissenting Statement of Commissioner Harold W. Furchtgott-Roth

| am relieved that the Commission has not demolished first- and second-adjacent channel
protections in this Report & Order. But | can not support, for the reasons set forth below, even
the elimination of third-adjacent channel protections. Accordingly, | dissent from these new rules
establishing “low power” radio licenses.

| originaly dissented from the Notice of Proposed Rulemaking in this proceeding. See
Notice of Proposed Rulemaking, Creation of a Low Power Radio Service, MM Docket No. 99-
25 (Jan. 28, 1999). | did so because the Notice did not smply propose the creation of a new
service within existing interference protection standards but went far beyond that, suggesting the
elimination of third-,second- and even first-adjacent channel protections. As| explained, such
action harms existing license holders and their listeners, while producing very little in the way of
countervailing benefits. See generally Dissenting Statement of Commissioner Harold W.
Furchtgott-Roth, Notice of Proposed Rulemaking, Creation of a Low Power Radio Service, 14
FCC Rcd 2471 (1999).

In the intervening twelve months, we have received many comments on this proposal, as
well as engineering studies on the level of interference posed by the potential stations.
Unfortunately, this entire proceeding has been marked by a rush to judgment. The Commission
has simply not taken the time to do the right technical studies, the right way.

Even without studying the engineering studies in the record, we can be sure of one thing.
As Commissioner Quello once noted, “it is axiomatic that for each new service introduced,
interference to existing service is aso introduced.” Dissenting Statement of Commissioner James
H. Quello, Maodification of FM Broadcast Sation Rules to Increase the Availability of
Commercial FM Broadcast Assignments, 48 FR 29486, 29512 (1983) (BC Docket No. 80-90).
Thisistrue even for 100 watt stations dropped by eiminating “only” third adjacent channel
protections. There are real costs — to existing stations, their listeners, and to public perception of
the quality of FM radio as a media service -- here that the Commission has not even attempted to
quantify.

But let’s consider what the Commission today has actualy achieved in terms of benefits to
place on the other side of the ledger. According to the NPRM in this proceeding, elimination of
third adjacent channel protections for 100 watt stations will allow for the creation of one such
station —in Houston, Texas -- in the top five American cities. No such stations will be created in
New York, Los Angeles, Chicago, Philadelphia, San Diego, Dallas, San Francisco, Washington,
Charlotte, or Miami. So much for the goal of creating low power stations to serve urban
communities; there will be precious few new licensees in urban markets.

To the contrary, the bulk of new licensees will be smaller markets. In many of these areas, full
power stations likely could aready be dropped in without changing third-adjacent channel standards at all.
(At least, thereis no indication of an effort on the part of the Commission even to consider such an
aternative approach.) Given that there islittle existing demand for additiona full-power stationsin these
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markets, there is no evidence of commercia viability. Indeed, the evidence suggests that such stations are
not capable of existence as going concerns.

Perhaps there is a demand for lower power noncommercial stations. Theoretically,
however, any such actual demand could be met by the dispensation of licenses within our existing
rules—i.e., by giving out 101 watt licenses consistent with the 100 watt minimum requirement.
See 47 C.F.R. section 73.211(a)(3)." Yet again, we receive few if any applications for 101 watt
licenses, even in the noncommercia arena. Similarly, if somebody really wanted to operate a 50-
watt station, they might file arequest for waiver of the 100-watt minimum rule. Asfar as| can
tell, though, no such waiver has ever been filed, again suggesting alack of any real demand for
such licenses. In short, there is no evidence in the behavior of license applicants that suggests any
pent-up demand for the stations in question.

The Commission has also made clear its intent to create these stations for the use of
church groups. See Report & Order at para. 5. Since the relevant regulatory classification now is
noncommercial educational (“NCE”), the Commission would seem bound to apply its recently
adopted “future guidance” on the meaning of “educational” programming to these religious
entities. > That guidance would narrow the scope of religious programming that qualifies as
educational for purposes of avalid NCE designation. | wonder whether these groups are aware —
and how they will feel when they learn — that the broadcast of religious services may not count
towards the required amount of educational programming that they must air in order to retain
thelr licenses. See In re Applications of WQED Pittsburgh and Cornerstone Television, Inc. MM
No. 99-393 (rel. Dec. 29, 1999).3 | also wonder whether they are aware that under that decision
they might be required to serve the needs of the “entire’ community, rather than their “small,
local” group, Report & Order at para. 17. So much for the goal of creating low power stations
for use by churches and church groups.

And will the newly recreated Equal Employment Opportunity rules apply to low power
stations with 5 or more employees? See 47 CFR section 73.2080(a) (applying rulesto “all
licensees or permittees of commercially owned or noncommercialy operated AM, FM, TV or

! Notably, the rationale for the 100-watt minimum was efficiency in spectrum distribution.
It was thought inefficient, unwise, and unmanageable to license radio stations at operating
powers any less than this. See 33 Fed Reg 7574. Today’ s Order never comes to terms with the
Commission’s clear statements about the need for the 100-watt floor.

?To be sure, the WQED Order involved television broadcast licenses, as opposed to radio
broadcast licenses. But both sorts of licenses are categorized as “noncommercia educational.” |
can see no non-arbitrary way to limit the decision on the meaning of the term “educational” to the
television context, however. Thereis nothing about the nature of the media at issue — television
versus radio — that could justify the use of two different definitions of the substantive adjective
“educational.” Programming does not change its “educationa” nature ssimply becauseit is
received on aradio as opposed to atelevision.

¥See also http://www.fce.gov/Bureaus/Mass M edia/Orders/1999/fcc99393.txt.
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international broadcast stations') (emphasis added). Presumably they must, just as, for instance,
the political programming rules do. The required outreach and paperwork for EEO alone, not to
mention all other regulations, may prove overwhelming for the operators of low-power radio
stations. If these duties are taken seriously by operators and enforced by the Commission, low
power operators will spend more time attempting to figure out what Title 47 of the Code of
Federal Regulations requires of them than they will spend broadcasting.

The net result of the foregoing is that thereis very little evidence — in the form of applications for,
say, 101 watt stations or waivers of the 10-watt minimum — indicative of current market demand for the
stations now being created. Layered on top of the apparently low state of demand for these licenses today
are the many regulations to which the stations will be subject. Any current demand for 100 and 10 watt
stations will only be dampened by these regulatory burdens.

In short, the Commission has, at the expense of existing service quality, created: a handful of new stations
in primarily non-urban areas; stations that may not meet their licensing requirements if they air religious
programming; stations that may well be unlistenable by fixed listeners due to interference received from
higher power stations; athreat to the development of digital radio services; a heavy regulatory scheme,
including cross-ownership, political programming rules, and EEO outreach duties, to govern these very
small operators; and more enforcement and administration burdens for the Commission. Thisis not awise
balance of interests. | therefore dissent
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STATEMENT OF COMMISSIONER MICHAEL K. POWELL,
DISSENTING IN PART

Re: Report and Order - In the Matter of Creation of Low Power Radio Service
(MM Docket 99-25)

Thisitem’s goa isto create a class of radio stations “ designed to serve very localized communities
or underrepresented groups within communities.” Notice of Proposed Rulemaking, MM Docket No. 99-25,
14 FCC Rced 2471, 2473 (1999). Attempting to give greater voice to narrower interests is generally
laudable and | support the objective. But, the question that gives me pause is what the cost is to existing
stations that provide equally valuable service to their communities. Because this Order failsto give
credence to this concern, | respectfully dissent in part.

I do not quibble with the Commission’s objectives. Certainly, the extensive consolidation of radio
stations into large commercia groups and the financial challenges of operating full power commercial
stations have limited the broadcasting opportunities for highly localized interests. The introduction of a
low power FM service may partially address this concern. However, to borrow from the teaching of the
medical profession, when trying to treat a problem, we should “first do no harm.”* There presently exist
many small and independent stations across the country that are especially notable for their local focus.
This admirable group includes a fair number of stations owned by minorities and women, aswell as
stations with smaller audiences and limited advertising. These stations have struggled to survive as
independent voices againgt the rising tide of consolidation brought on by the economic stress of small scale
production. It would be a perverse result, indeed, if these stations were to fail or the quality of locally
originated programming suffer, because new LPFM stations diluted their already tenuous base of support.

There are two interrelated, yet distinct, threats to these small stations that stem from the new
LPFM service: 1) signal interference and 2) erosion of economic viability. Thefirst has garnered al the
atention. The Commission has endeavored to minimize the dangers of interference in thisitem. It
wrongly has ignored the second concern.” | have met with a number of small market broadcasters that tell
me that when they raise concerns about the threat of LPFM to their economic viability they are bluntly
rebuked—told that such considerations are of no import, that we are only concerned with spectrum
efficiency and that we do not pick winners and losers. 1, too, heard this line during our interna
deliberations. 1 find the proposition absurd. We regularly consider the economic impacts of our actions on
licensees. Just one example is the degree to which we have attempted to balance the need for consolidation

! Paraphrasing Of the Epidemics. Hippocrates. Translated by Francis Adams (found at
http://classics.mit.edu/Hippocrates/epidemics.1.i.html).

% See Comments of John Haring and Harry M. Shooshan 111 “LPFM: The Threat to Consumer Welfare,” Inre
Cresation of aLow Power Radio Service, Notice of Proposed Rulemaking, MM Dkt No. 99-25 at 24. (Harring &
Shooshan) contained in Comments of the National Association of Broadcasters, vol. | (“A station’s economic
scale of operations is affected both by technical parameters of the broadcast ‘ machine’ it operates and the
competitive economic environment in which it operates. The premise of the Commission’s LPFM proposal is that
the operative constraint on very ‘narrowcast’ broadcast operationsis primarily technical. . . .That isafalse
premise: In today’ s operating environment, the constraint on narrowcast programming is primarily economic
rather than technical.”).
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to achieve economic efficiency against our goal to foster myriad diverse voices. Indeed, the Commission
itself has recognized that the industry's ability to function in the Eubl ic interest, convenience and necessity
is fundamentally premised on the industry's economic viability.

The introduction of the LPFM service is not smply away to get greater use out of the spectrum,
regardless of who gets the benefits. 1t isapolicy choice to create stations that alow very small communal
and parochial intereststo find avoice. We are not agnostic asto whether they proliferate and prosper.
Indeed, we have made special accommodations to suit our conception of this service, like eliminating the
third adjacency protections normally imposed on FM broadcasters. Indeed, for years small broadcasters
have tried to expand their services to the community by seeking more lenient interference restrictions, but to
no avail. Similarly, we are minting a unique and distinct definition of “community” in order to facilitate
the LPFM service. My view isto make such accommodations for this service, while putting our headsin
the sand as to the economic impacts on existing stations isin fact, contrary to the assumption of some,
picking winners and losers.

The threat to small independent broadcasters by the introduction of LPFM serviceis not trivia A

While the non-commercial educational LPFM stations will not be direct competitors for advertising dollars
to existing commercia stations, they can threaten the economic health of these stations in meaningful ways.
LPFM stations might very well siphon financia support away from small market stations. Local support
that is presently coming to existing stations in the form of advertising might migrate to one or more LPFM
stations in the form of underwriti ng.5 Moreover, the presence of one or more LPFM stations will certainly
dilute audience share, on which securing advertising dollarsis based. | note, for example, that many of the
Order’ s protections exist only within the “protected contour” of the existing FM station. We know,
however, that many FM stations reach significant audience share outside that contour and garner
significant financial support from these areas’ Fi nally, market dilution may make it difficult to secure
financia support from lenders or investors.

The proponents of LPFM retort that the number of new stations will be few in a given market, and
limited in their reach. Perhaps, in some marketsthisistrue. But, the 41 new station possibilitiesin Elko,
Nevada and Springerville, Arizona, or the 25 new station possibilitiesin Billings, Montana certainly are not
trivial to the established stations in those small, rural markets. In al, the Bureau tells us that thereis a
possibility of around 1000 new LP100 stations (more if LP10 stations come into the market).

It isimportant to emphasize that an adverse impact on existing stations directly compromises the
public interest. Locally originated programming that we favor is expensive to produce compared to the
scale efficiencies of syndicated programming. The erosion of economic return, even dight in small
markets, may adversely impact the quantity and quality of local programming, which is unlikely to be
replaced by micro stations operating under even greater economic constraints. The link between local

% Seelnre Revision of Radio Rules and Policies, Memorandum Opinion and Order and Further Notice of

Proposed Rulemaking, 7 FCC Rcd. 6387, 6389, para. at 11 (1992) (emphasis added).
* See generally, Haring & Shooshan (an economic anaysis documenting the economic risks and possible loss to
consumer welfare of the LPFM service).

%47 U.S.C. § 399p, 47 U.S.C. § 541(e).

®tistrue, that they do not enjoy protection from new full power stations outside their protected contours either,
but new such stations would be hindered by the third adjacency spacing criteria and other limitations.
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programming and economic efficiency iswell-established. Former Commissioner Ervin S. Duggan stated it
succinctly:

Broadcast stations that can’t stay above water economically can't serve their communities.
Broadcasters have aways borne a fundamental obligation to provide service in the public
interest. Most have borne that obligation quite well, despite occasional adversity. But the
FCC and the nation cannot expect broadcasters to fulfill that obligation if the structure and
economics of the industry don’'t permit it.”

The threat of compromising this maxim of the public interest should have compelled the Commission to
fully consider the economic impact of its decision.

Are these threats minimal or serious? We are |left to wonder, wait and see for the Commission has
refused to serioudly consider what might be the economic consequences. | fear that many small and
independent stations will find this to be the straw that broke the camels back, or that last “wafer thin mint
forcing them to sell out or cut back it local programming. The result would be a further decreasein
independent and perhaps in minority and female ownership of full power stations that we so often bemoan.
The lost community value, furthermore, would not smply be transferred to the new LPFM stations. Those
stations may serve avery small piece of the overall community, but could not possibly make up for the
greater service coverage of the lost full power station, nor the lost opportunity for a minority or women to
share in the fruits of the broadcasting business.

»8

Signal Interference

| must confess that | have no clear idea as to whether or not existing broadcasters will suffer
intolerable interference. The engineering studies on the record reach very different conclusions. When
carefully examined, however, one finds that the basic methodologies and analysis are consistent with each
other. Where these studies differ, is what the various proponents believe is “ acceptable” interference or
degradation of service. This| find to be ardatively subjective judgment rather than an engineering one,
colored by the self-interest of the various proponents. It ismy practice in such a situation to defer to the
conclusions of the Offices and Bureaus when not clearly persuaded otherwise. Thus, customarily, | would
accept the staff’ s conclusion that third adjacency protection is unnecessary. | do have some hesitancy,
however, because | note that by doing so, we diverge from protections we have insisted on—some say with
unbending resolve—with respect to other FM services. Nonetheless, to resolve this lingering doubt | would
have introduced the LPFM system another way than that we adopt here.

" *Localism Tied to the Tracks?,” remarks of Commissioner Ervin S. Duggan, FCC before the Mississippi
Association of Broadcasters (June 27, 1992).

® To those unfamiliar with Monty Python, this line comes from the film The Meaning of Life. | will not describe
the scene other than to say the phrase is spoken by awaiter urging a patron who has over-indulged to have just one
last morsel, the infamous “wafer thin mint.”
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A Better Way

On balance, | would have taken a different approach to introducing LPFM service. | believein
light of lingering concerns about signal interference and my pronounced concern about the economic impact
of the new service we should have introduced this service gradualy. It might begin with some experimental
licensing in certain communities to assess the real world impact of signal interference. Subsequently, we
could have fully introduced the service with third channel adjacency protections. Thiswould have two
benefits. Fird, it would minimize the risk of interference in a manner consistent with existing services and
second, it would introduce substantially fewer stations into the market, thereby alowing usto evaluate the
economic impacts of these new stations in these markets. Finally, if al went well, we could then move to
full service with less adjacency protection, as warranted by our experience. Such an approach strikes me
as prudent and preferable to the shotgun introduction which we let |oose today.

Conclusion

For the foregoing reasons, | dissent in part.
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SEPARATE STATEMENT OF COMMISSIONER GLORIA TRISTANI

Re: Creation of a Low Power Radio Service (MM 99-25)

The radio business has undergone unprecedented and gargantuan consolidation over the
past severa years. Since the 1996 Telecommunications Act was passed, the number of radio
station owners has decreased about 12% (and proposed mergers would reduce that number even
further), even though the total number of stations has actually increased by almost 4%. Asradio
has become concentrated in fewer and fewer hands -- and as distant owners, national play lists and
syndicated programming become more and more prevalent -- I've grown increasingly concerned
about the effect of consolidation on localism and the diversity of voices on the public airwaves.

The new low power radio service we are adopting is a partial antidote to the negative
effects of consolidation. It promotes localism and diversity not by limiting the rights of existing
voices, but by adding new voices to the mix. Under the First Amendment, thisis the best kind of
response -- the answer is more speech, not less. The new low power service also comports with
our statutory obligation to “[s]tudy new usesfor radio . . . and generally encourage the larger and
more effective use of radio in the public interest.”*

The public response to the low power radio proposal has been enormous. We' ve heard
from thousands of individuals, schools, churches, community groups and local government
agencies who would like to use the public airwaves to serve their communities, but cannot under
our existing rules. We've aso heard from countless individuals who would like to hear more
varied voices over the public airwaves. Providing an outlet for new voices to serve their
communitiesiswhy | am proud to support this new service.

| have carefully considered the concerns of low power opponents who worry about undue
interference in the FM band. Based upon the engineering data in the record, however, | am
convinced that nothing we are adopting will jeopardize the technica integrity of the spectrum or
the transition to digital radio.

| have also heard the concerns of broadcasters who worry that competition from low
power broadcasters could make it harder for them to survive. | would respond as follows. First,
we have made low power radio a noncommercia service, so there will be no direct competition
for advertising dollars. Second, while | understand broadcasters competitive concerns, and while
many of them have served their communities with distinction over the years, | believe it isthe
Commission’s duty to maximize competition wherever and whenever we can. That's why, for
example, the Commission licensed satellite radio — a potentialy significant competitor to
terrestrial radio set to debut commercialy in the near future. 1t would be a dangerous precedent
for the government ever to declare that there is “enough” competition in any market.

! See Communications Act, Sec. 303(g).



Federal Communications Commission FCC 00-19

Ultimately, however, the adoption of a new low power radio service has been driven by
the scores of Americans who want to use the public airwaves to speak to their fellow citizens, and
the scores of Americans who want to hear the additional diversity these speakers could provide.
Under the conditions set forth in this Order, | can find no legitimate government interest in
denying these citizens what they seek.



